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PRIVY COUNCIL. 

Appeal from tbb Oalootta Hioh Court, 

Jaonary 20, 1920. 

Vressni :—Yieaoaot Gave, Lord Moolton, 

Sir John Edcre aod Mr. Ameer Alt. 
AMATDL FATBMA BIBI, 

BIMCI D1CBA9KD, MOW RBPRIBIFTED BT ,S(/ed 

A6DDL HAFIZ and others—PLA iMTippi— 

Appellants 

versus 

Dewan ABDUL ALIM SAHEBaxd amotber 
—Depend\NT s—R ispondbnts. 

Privy Council —Finding of fact, interference with — 
Hufuimnvxdan Ikzui—W aqf, validity of —Sub»<<inh'al 
dedication. 

The Privy Council will not intorfero with con* 
current findings on issues of fact. 

Whore there is a substantial dedication of property 
to ohAritable and religious purposes the dedication, in 
the absence of any legal objection, is not invalid 
according to Mahammadan Law. 

Appeal preferred agaioet the deeree, dated 
the 25th Jane 1912, passed by the Galsotta 
High Ooart (Ohitlyand TeaooD, JJ.), affirm¬ 
ing the deeree of the Sobordinate Judge, 
Seeond Conrt of Mymeneingb, dated the Siet 
Maroh 1908. 

Mr. De Oruyther, 0., and Mr Abdul 
Majid, for the Appellants. 

Mr. Dunne, K, 0., and Mr J. K. Bop, for the 
Bespondeote. 

JUDGMENT. 

VuoODET Cate. ~ Their Lordships do not 
think it neoessary to trouble Coansel for the 
reepondente in this ease. 

This ie an appeal against the jadgmeni 
of the High Court of Bengal affirming a 
judgment of the Seeond Subordinate Judge 
of Mymensingh diemissing the plaintifi’s suit. 

The plaintiff elaimed as heiress of Izzata- 
nessa Bibi and sought to set a^ide a 
teaqfnama exeeuted by her, being a dediea- 

* I 


tioD to oharitable and religious purposes 
of eertaiD property, partly derived by 
Irz^tanessa Bibi from her lale eon and 
partly being property of her own. The 
grounds on whieh the plaintiff sought to 
set aside the deed were: first, fraud and 
nndue iofluenoe on the part of the defend¬ 
ants, who are respondents ; sesondly, that 
the dediaator did not understand the dooa- 
ment; and thirdly, that the dooument 
was had aooording to Muhammadan Law. 

The issues of fraud and nodue influenee 
and failure to understand the dooumente 
wete issues of fact, and the Subordinate 
Judge, plaoing the burden of proof on the 
right shoulders, determined those issues in 
favour of the defendants. His deeision was 
affirmed by the High Court, full and suffisient 
reasons being given. There were, therefore, 
oonourrent Gnditigs in favour of the 
respondents on the issues of fast, and it is 
impossible for the appellanls to displace those 
hndings. 

With regard to the suggestion that the 
dooument ^as had aooording to Muham¬ 
madan Law, it is suffioieot to say that it 
has not been made out to their Lordships' 
satisfaction that (here is any legal objeetion 
to the dooument. There was a substantial 
dedication of property to oharitable and re¬ 
ligious purposes, and no legal objeotion to 
the dedioation has bean established. 

Their Lordebips will, therefore, humbly 
advise Hie Majesty that this appeal should be 
dismissed, and that the appellants, the legal 
representatives of the plaintiff, should pay 
(be ooste of (he appeal. 

Appeal diemiesed. 

Solicitors for the Appellants.—Messrs. 
TfueHtl and Francis. 

Solioitors for the Respondents.—Messrs. TT, 
W, Box Sf Go. 
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RAM LAL I8HAR DA8 V. 8ALIO RAM. 

LAHORE HIGH COURT. 

Civil Revision Petition No. t06 ur 1919. 

Ootobpr 18, 19;;0. 

I resent r—Mr. Jostioe Abdnl Raoof. 

The Firm known js Messrs. RAM LAL- 
ISHAR Das TaRoroH ISHARDAS, 

ANi> MANGAL MAL—'Defendants 
—Patitiorbrs 

terms 

SALIG RAM—PnINTIFF — Respondent. 

CitHl Procedure Code {Aci V oj *. ‘>0 (c) — 

Place of Kuing—Fraud, decree obtained by—Suit to 
iret oeuie decree, u'Kcther can be brought in Court 
other than (hot which jxi^ecd decree-Cause of action^ 
•^Wrong report with regard to ferviee of summons — 
Civil Procedure Code lAcI V of lOO-t), m. 104 (il, | 15 
— Revisien—Plaint, order directing return of—Appeal 
^Appellate Court’s order- Appeal, second, whether lies. 


A amt to set aaule nn ceparfe dccreo on tho ffround 
of fmud may U* brought in n Court othnr than that 
by which tho decroo Bought to 1 k> act aside was 
paaaed. [p 3, col, 1.] 

Flniiitiff Ruod iho dofondaiit at Lahore for sotting 
Mido nn er parte docre*- panaod againnt him by (ho 
Munai^.f Forozeporo It appeared that notice of 
tho Bint in which the impugned deereo waa paasod 
waa laaiiod to ho ao vod on the plaintiff in Lahore, 
hut waa not served and waa returned with a report 
that ho was ©Tailing aorvico, whereupon tho ee jrarte 
doeroo was passed. The Miinaif of Lahore, holding 
that the cauno of action aroito at Ferozoporc, rotumod 
tlie plaint for presentation to tho proper Court. On 
appeal the District Judge held that the eiiit waa 
cognizable by the Lahon* Court and remanded it for 
dooiaion on tho morita. Tho ilofcndont applied for 
rcTiaion to tho High Court : 

flefil, (li that the order passed by the District 
•Judge,^ being one paaaod on appeal against an order 
returning the plaint, waa not appealnblo and that, 
therefiire, a petition for revision was comnotont : 
Cp. V, col. 2.] 

(2 1 that, inaamuch aa a wrong report was made by 
tho serving offleer with regard to the plaintiffs 
alleged attempt at evaaion of service, part of the 
cauBo of action arose at Lahore and tho suit waa 
maintainable at Lahore, [p 8. ool i.] 

Jatcahir v. Seki Ram, ’.iN Jnd. Caa. 602| 37 A. 168i 
18 A. L. J. 190, followed. ‘ 

FetitioD, Quder seotioD 44 of Aot VI of 
1918, for revision of the order of the District 
Jadge, Lahore, dated the 23rd April 1919, 
reversing that of the Monsif, Ut Class,’ 
Lahore, dated the 23rd Deoember 1918| 
and remanding the ease for fresh deoision. 

Lala Bam Ohand hJonehando, for the 
Petitioners. 

JUDGMENT—In my opinion thi. o.,e 
I. full, .oyer.d b, tb, rnl.ng Jau,ah,r 
V. W.*. fiom (1), Tbe .nit was pn. 

G) 28 Ind. Oaa. 602| 3? A. 180| 18 A. L. J. 100 
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for setting aside an ex parte decree. The 
ex parte deoree was passed by the Mnnsif 
of Ferozspore. It appears that notice of 
the poit was issned to be served on tbe plaint* 
iff in Lahore of whiob, admittedly, he is a 
resident. The notice, however, was not served 
on the plaintiff, hot it was returned with a 
report of the serving officer that, in spite of 
searoh, the plaintiff oonld not be got at 
b'oaose he tried to evade service on getting 
information that an effort was being nude 
to serve him with a notice cf the suit. On 
the retorn of the notice to the Court of 

Ferre ^pore, an er purfe deoree was passed 

Bgaiost the plaintiff, who was defendant in 
that case. Now, the plaintiff has instituted 
a Ruit in the Court of the Munsif of Lahore 
for a deolaraton that the ex parte decree passed 
by the Fenzspore I'ourt was ob'ained 
against him by fraud. The plaint was 

returned by the Coart of the Munsif to the 

plaintiff to be presented to a prop*p Court 

besanse he was of opinion that the canse of 

action of the plaint ff lay in Fartzapore where 

the ex parte deeree had actually been parsed. 

The pUii.tiff preferred an appeal from the 

order returning the rUint. The learned 

Julgeof the Court below has taken a 

different view from that taken by the ('onrfc 

of Brst instance, and has held that part of 

the plaintiff’s cause of action accrued in 

Lahore and that, therefore, the suit waa 

oounzihleby the Lohore Court. He con* 

ecqnently, made an order sending baok tbe 

case to the Court of Monsif for decision on 

the merits. Against this appellate order 

passed by the District Judge the present 

applioaticn for revi-ion has been preferred 
to this Court. 

A preliminary obioolion was taken to the 
hearing of this petition for revieion on tbe 
ground that the order passed by tbe lower 

Appellate Coort was appealable as an order 

for remand and no revision lay. This 
oonteotion entirely ignores the provisions of 
section 104 (2), Oivil Procedure Code. It 
cannot be denied that it was an order paa.sed 

upon an appeal against an order retorning 
^e plaint which was appealable under Order 
XulII^ role 1 (a). The order ooder revision 
being, therefore, an order passed in appeal no 
appeal lay to tbisOoort. lovermledtheobjeo* 
tion and allowed tbe learned Vakil for the 
petitioner to argue tbe petition for revision on 
tho merits, He has tried to dietingnUb 
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MILRiTiN HITBA V. ABDUL QOFOB OAZI. 

Ih© preBBDt oase from the oases reported in 
BanU Behari Lai y. Pokhe fim (2) and 
Jawahir y. Nehi Ram (1) npon the groond 
that the deoieions in those oases were 
based, primarily, upon the groond that an 
attaobment of the property of the 
plaintiff bad been made at the plaoe where the 
Baits bad been instituted, bnt a referenoe to 
the oonolading part of the jadgment in the 
oase of Juicahir v. Nelci fiamCl) at page 19i* 
makes it Quite olear that that wae not the only 
ground upon whioh the learned Judges based 
their decision. Their Lordships observed: 

**It is part of the plaintiff’s oase that the 
defendant fraudulently prevented the inslitu* 
tion of the suit from bsooming known (o him 
by oausing the notioe of the suit to bs served 
00 some other person and an insorreot return 
to be made to the Court. This is part aod 
paroal of the fraud alleged, and, if the 
allegation is found to bs true, part of the 
fraud was oommitted in the Agra Distriot 
and there oao be no doubt that the cause of 
aotioD arose in part at least in the Agra Die* 
triot, even if the attaobment of the plaintiff’s 
property is not part of the oause of action " 

Tbesa observations apply with equal foroa 
to the facts of tbs present oase Toe ex parte 
deoree was passed against the plaintiff in eon* 
Bequence of ibe report made by the serviog 
officer. If the plaintiff had been aotually 
served be would have defended the 
Buit, but, inasmuch as the serving officer 
made a report that the plaintiff was 
avoiding aervioe, probably the service was 
eoDsidered suffioient and a decree ex parte 
was passed against him. Therefore, 
the report of the serving officer aod the 
sending of the notice to be served in Lahore 
formed part of the alleged fraud which 
brought about the ex parte decree. 

I accordingly dicmicc cnic application wtih 

•oste. 

Application dismiaed. 

(2) 25 A.4Sj A. W. N. (.OOi; 17J. 

•Page of 87 A-£(i. ” ~ 


CALOUTTA HIGH COURT. 

AppgiL FROM Appellate Deoreb No. 925 

OF 1918. 

June 15, 1920. 

Present: —Mr. Jastioe Teunonaod 
Mr. Jastioe Newbould. 

NILRATAN MITR A and oraaRi — 
Plaintiffs—Appellants 
vtrsus 

ABDUL GOFUR GAZ[ and otbbrs— 
Defendants—Rbsponuents. 

Slump .4ce (II or 1919^, *. 30, rtpp/ica6i7ili, o/, to 
document exec-iUd previoue to passing of Act ^Decree, 
ttfAeflwr bialmv on persons not parties thereto^ 
Appeal, secon I—Point nn involving question of law, 
whether can be railed /or first time, 

Tbo aOmissioD iaevideaca of a document cannot, 
by virtue of section 3) uf the Stamp Act, be subso* 
qucntly objected to on the ground that under the 
Stamp Act in forjo at tbe date of its execution—in 
this case Act XXXVl of IStiO.—the document was in- 
sutHoijQtly stamped, as Chat section is as applicablo 
to doouments of the years when tbo Act of X960 
was in force as it is to insutbcicntly stamped 
documents under tbo Act in which it is oootaiuod. 
[p. 4, col. 1.] 

A deoroe obtained iu a suit to which the parties 
litigating a subsoqueot suit wore not parties, is not 
conclusive and binding as against them. [p. 4, col 2.j 
A point which docs not involve a pure question of 
law and whioh was not taken iu tbo lo^or Courts, 
cannot bs taken in second appeal, [p. 4, col. 2.] 

Appeal apaiost the decree of tbe First 
Additional Distriot Judge, 24-PargaDah8, 
dated tbe 5th of February 1918, reversing 
(bat of the Monsif, 1st Oonrt, at Baruipnr, 
dated the 1 ^th of Febrnary I9l7, 

Dr. Bipirkanath ifitter and Baba Biralal 
Ohuckerbutlu, for the Appellants. 

Babas Biraj klohan Majumiar tkad Bamendra 
Mohas Sd iiumdar^ for the Rospondents, 

JUDGMENT.—This appeal arises out of 
a suit brought by the plainliffs for recovery 
of Hhas possession of certain land and 
for ejectment of tbe defendants therefrom. 
Tbe oase of the plaintiffs wae rhat the 
holding or tenure, in question was not 
transferable and that tbe defendants, who 
were transferees from two tenants, Kberaj 
and Jeraddi, were trespassers. Tbe case 
of tbe defendants was that their vendors 
bad a mouraei moftarari interest in 
(he land and this ease they based upon a 
pa((a said to have been granted by the 
plaintiff No, 1 to the father of one of 
the vendors, namely, Koeraj, on 27th 
Baieakh 1269, oorreepooding with May 1862 
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MlHMtJD JIHIN BEOAM V. GOVIHD RAM. 

With regard to this palli the pkintiff’s 
oontention was that it was net genuine. In 
the Coort of firet inAtai.oe the deoision wan 
in favour of the plaintiflc. In the Court 
of Brat appeal it haa been held that the 
pafta (f 126^ is gennii e and that, by the ex¬ 
press terms of this ratta, the interest of 
the lessees is tramferable. 

In the appeal before us the plaintiffs 
who are the appellants contend that the 
decision of the leernt-d Di'^triot Judge is 
wrong and they esfail it on three grounds. 
It is first pointed out that this palta, which 
bears a stamp of 4 annas, should, in accord¬ 
ance with the law then in force—Act XXXVI 
of 1860—have borne a stamp of Re. l-b 0. 
It is then said that, by reason of the pro* 
visions of eeoticn 12 of that Act, the dooo* 
xneni is not admissible in evidence in civil 
proceedings, bat, jast as in the Act now 
in force, neder eeotion 13 of that Act there 
are provisions by which the Coarts rosy 
receive in evidence sooh deeds or instramente 
on payment to the Court of the proper 
amonnt of the stamp duty. Section 36 of tho 
present Stamp Act, II of 1899, appears to 
DS to be as applicable to docoments of tho 
years when Act XXXVI of 1860. was in 
force as it is to iosolfioiently stamped doco* 
ments ander the present Act, 

It is next said that the District Judge 
should have held that in May 18i2 the plaint* 
iff No. 1, Nilratar, was a minor and could not, 
ihereforr, pcseibly have executed this pu//a 
of 1862, In oomiug to the eonolasion that 
the plaintiff was not a micor in May 1862 
the learned Dietriot Judge, it haa been con¬ 
tended, has not given sufficient weight to tho 
decrees of the years 1862, 1865, 1866 and 
1607. Tbeee decrees appear to be decrees 
on Contest and (hey show that in tho soits 
which led to those decrees Ihs plaintiff 
Nilratau was represented to ho a mioor, and 
that in tboee suits his mother appoared on 
his behalf as bis guardian. The learned 
District Judge hap. however, ceneidered tIe»o 
decrees and has also, at the same time, con 
eidered along with the decrees other evidence 
on the record with regard to tho plaintiff's ape 
Dnlers, tberefoie, it could bo raid (hat tho 
itatements contained in tboso decrees were 
binding on the prefect defendants we can* 
not that, with regard to the estimate of 
the vtlao of tbcfe dcorccr, ihe learned District 
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Judge has fallen into an error. The present 
defendants or their predeoefsors were no 
parties to the litigation, and it cannot, tbere-^ 
fore, be said that tho statements of tho 
plaintiff s age in those decrees are o^nolusivo 
and binding as against the defendants. 

Lastly, it is said that Nilratan's younger 
brother, Bhuhan, wa^ a minor in May 1862 
and that the learned District Judge should 
have held that, as against him at least, the 
podfi could not be taken to have a permanent 
and transferable intereft. This is a point 
which does not appear t^ have baen taken 
in either of the Cc urU below and if it had 
been taken it would have been open to the de* 
fenden's to show that there were oircum* 
stances in the care rendering this po^/aopera* 
lives as against Nilratin's brother, Bhuban, as 
well as aghioat him. It is not a pure question 
of law, and the point not having been taken 
in either of tho Courts below oaunot ba taken 
now. 

The appeal is, therefore, dismissed with 
costs. 

Appeal (li8t\is$ed. 


ALLAHABAD HIGH COURT. 
FikstCivjl Appiil No. 3.;3 or 1917, 

June 9, 1920. 

Preteni Mr. Justice Tudball and 
Mr. Justice Kanhaiya Lai 

WuMmmat MAHMUD JAHAN BEOAM — 
DxfEMDAMT— AppALLANT 

versus 

GOVIND RAM anp lthirs— PLAiriirrj 

— RsSpdNDKNTS. 

Jurt^Uclion of Civil awl Courh - P„rti. 

Iton—Vnmo, H'hrlf<er can be ,^rlUione,l by Civil Court 


, .. ground, which lioara a 

,7 ifl In. 

ho *^*'’'* of 

: 7'*“" of which it I. included. 

not«,thntandmg ho fact that roTonuo haa not 

Iconfijod upon It A. bucI,. tho pnrao, , tho 

ia ‘^ 1 ® ^ "tanding on it, 

IB iTiBiblo only by a partition suit in tho Horonuo 

U having no juriadiction to par- 

tition or to diTidoit. Cp-col. 2.J 

First appeal from the decree of the Addi- 
tioual bubordinate Judge, Meeruv. 
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MAHMUD JaHAM BBOiM V. OOTIND KAU. 

Mr. Iqhal Ahmad, for the Appellant. 

Mr. B. E, O^Conor, for the Respondenfe. 
JUDGMENT.—This is an appeal by one 
defendant ont of a large namber of parties 
to a partition eait institoted in the Civil 
OoQrt. Govind Ram, Hari Ram and Anand 
Bam saed for partition of their shares in 
eertain properties olaiming a three>6ftbs 
share therein. The property ooneisted of 
boose property and some Zemindari and other 
misoellaneons properties. Among the item? 
cf properties whioh they sought to divide 
were three items, namely, Khata Khewat No. 
35, Khata Khewat No. 65 and Khata Khewat 
No. 66 in Qasba Meerot. While the enit 
was pending, Auand Ram died and was 
soeeeeded by his two daughters, Musammat 
Bhagwanti and Mmamma Sita. A prellmi 
nary deeree for partition was passed on the 
17(h of September 1913, under wbiob the 
three plaintiffs were held entitled only to 
a onS'fifth share and not to the tbree-6fths 
that they elaimed While the suit was pending, 
i. e , on the 14th of February 1912, Hari Ram 
and Anand Ram sold to one Ram Saran Das a 
twn-6ftbs share in Khata Khewats Nos. .35, 65 
and 66 wbiob they olaimed in the suit. Thi», 
of oourse, was prior to the preliminary deoree. 
On the 20th of February 1912 Govind R%m 
sold bis one fifth share that he olaimed in the 
same three properties to Ram Chandar 
t ahai. On the Idtb of August 1912 Ram 
Saran transferred to Ram Ohander 8ahai the 
rights and interest that be bad aoQuired from 
Hari Ram and Anand Ram on the 14th of 
February 1912. In this way, Ram Chandar 
Sahai purported to have aoquired the whole 
three-fifths share olaimed by Govind Ram, 
Hari Ram and Anand Ram in the three 
Kbatas mentioned. On the 2l8t February 
1914, i e., after the preliminary deoree, Ram 
Chandar Sahai sold to Kalyan Singh all the 
interests that be bad aoquired in these three 
Khatas. He purported to sell a three fifths 
share therein. On the 26th of Maroh 1917 
Kalyan Singh traneferred his rights and 
interests to the present appellant, Mutammat 
Mahmud Jaban Begam. In bis sale^deed 
he sets forth all the previous transfers made by 
Govind Ham, Hari Ram and Anand Ram of a 
three-fifths share ; the faot that they have 
been held to be owners only of a one fifth 
share was set out plainly and simply and also 
that be traneferred bis interests to the present 
appellant Up to that time do final deoree 


had been prepared. The preliminary deoree 
o'tme up to this Court on appeal, where it was 
upheld, and that, no doubt, exolains the delay 
in the preparation o^ the final deoree. The 
present app?lla'it was made a party to the 
suit on the 10th of April 1917. Outh6 2)fch 
of April 1917 all the other persons who 
were parties to the suit filsd a petition of 
oimpromise in the Court below in respest to 
what they oonaiderej as the non Zsminiar^ 
property, setting forth oertainlots and asking 
that those lots might be deoreed to th lee 
persons to whom they had been allotted by 
the oompromice. As for the Zsmindari prj» 
perty it was held that it o')old only be divid>)d 
by the Revenue Court under the terms of the 
Laod Revenue Aot. Mahmud Jahan Begam 
was no party to that oompromise and if that 
oompromise had deilt only with the property 
whioh was apart from the share aoquired by 
hfr in Khata Khewats Nos. 35, 65 and 63, 
then she was not a neoessary party to it. 
Her rights and interests were divisible by a 
partition in the Revenue Court, Mahmud 
Jahan Begam raised at least t vo objeotions 
with wbiob we are ooueerned in this appeal. 
An examination of the plaint will show that 
there are attaobed to that plaint two or three 
lists of properly. List A was a detail of 
irnraov.^able non Zemindari property, item 
No. 10 of wbiob was a Parao, or an ensamping 
ground, togetlier with thamhed shops, for tSa 
sale of ohaff and fuel, situated iu the City of 
Meerut bmuded as babw. In list B item 
No. 8 was 5 higha$, 12 biswas pukhta of land 
bt-aring a jama of Rs. «5 entered in thq 
Ktjewatas Khata Khewat No. 65 aituateio the 
resumed L^khiraj Mahal in Qisba Meeru^ 
Diatriot Meerut. Mahmud Jahan Begam’s 
first plea was that this “Perao” is part and 
paroel of Khata Khewat No. 65; that the land 
thereof oould not be divided by the Civil 
Court as it was part of a Mahal; that it was 
not, therefore, divisible under the oompromisp 
and that she was entitled to a one fifth share 
therein. The Court below held that the Parao 
not being assessed to Government revenue 
was divisible by the Civil Court and not by 
the Revenue Court, and seoondly, that 
Mahmud Jaban Begam had aoquired no share 
iu the Parao under the sale-deeds whioh we 
have mentioned above. 

The lower Ci.urPs finding on both these 
points have been ooutested before us. So far 
as the liability of the site of the Parao to bo 
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Bivided by the Civil Conrt i^ eoneerned, we 
have to see whether or not it is a part and 
paroel of a Mahal as deBoed in the Land 
Revenue Aot. The evidenoe of the Patwari, 
lehwari Praead, is to the effect that the Parao 
has a Khasra No. 952, and that it is inolnded 
In the Khata Khewat No. 65. He says that this 
Parao has not been assessed to revenue and 
the rest of the Khata Khewat No. 65 is assessed 
to revenue. The lower Court has held that it is 
liable to be partitioned by the Civil Conrt 
because it is not assessed to Government 
revenue and because it is ahadi land with 
which the Revenue Courts have no concern. 
It says that a Mahal is a revenue paying unit 
Rnd einoe the Parao is not assessed to revenue 
it is not pait cf the Mahal, and. therefore, 
■ectioD 233 (^f) of the Land Revenue Act is 
not a bar to the partitioning of abadi land by 
the Civil Court. With this decision of the 
learned Subordinate Judge we are unable to 
agree. The word Mahal, as defined in section 
4 of the Land Revenue Act, is (a) any local 
area held under a separate engagement for 
the payment of land revenue : provided that 
if such area consists of a single village or 
portion of a village, a separate Record 
of Rights has been framed for such 
village or portion, a Mahal also includes (6) 
any revenue-free area for which a separate 
Record of Rights has been framed. With 
classes (r) and (d) of the definition we are not 
concerned. Ordinarily speaking, in a Mahal 
there are many plots of land which, speaking 
oollcquially, are not assessed to revenue, i.c., 
there is no income derived from them which 
is to be taken into consideration at the time 
of the assessment of revenue. Headways, 
uncultivated plots, and even a6adi sites of 
villages, are all within the boundaries of a 
Mahal altboogh no income may be derivable 
from them. The total income of the Mahal 
is taken into eonsideration at the time of 
eettlement and on that, as a basi*, revenue 
ie filed upon the whole Mahal and the whole 
Mahal ic held under one eogagement for the 
payment of revenue. A Mthal may be, and 
frequently ie, divided and sub divided ’ into 
many different P.»tli 0 and Khatas and the 

revenue ie distributed over these sub-divisions 
Eaeh of these sub-divisions may contain land 
which is waste, like the present Parao land 
and the income from which may or may not 
have been taken into consideration in the 
S*iDg of the revenue. But the fact remains 
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that all areas within the Mahal are primarily 
responsible for the revenue of the Mahal. 
Equally so in the case of a Khata, which is but 
a sub division of a Mahal. In former days, 
under the rales fixed by the Board of Revenue, 
if a Zemindar planted trees upon enltivated 
land in his Mahal, when the grove was well- 
established, Government used to reduce the 
revenue of the area planted with trees. That 
was done as an induesment to Zsmindars to 
plant groves ; the area thus granted, though 
free in a way from Government revenue, yet 
was part and parcel of the Mahal and the 
whole Mahal remained responsible to Govern¬ 
ment for the revenue assessed upon it. In 
the present oase the Patwari’s evidence 
leaves hy it beyond a shadow of doubt that 
this Parao actually bears Khasra No. 952, 
that ie within Khata No. 65, and though it 
may be that revenue was not fixed upon 
it etill it remained a part and parcel of the 
Khata and, therefore, responsible toOovern* 
mentforthe total revenue fixed upon that 
Khata. There can be no doubt that if the 
revenue was not paid Government would be 
within its right if it attached and sold this 
Parao land for the purpose of recovering the 
revenue. This Parao. the site and not 
the houses that may be standing upon it) is 
therefore, part and parcel of the Mahal and 
as such is divisible by a partition suit in the 
Rivenoe Court. In bo far. therefore, as 
the decree by the lower Court purports to 
divide up the area of this Parao is 
concerned, it ie bad and we must set it 
aside. It must be carefully noted that 
this does not atTect the division of the 
house property standing upon it. House 
property ie property which cannot be 
divided or partitioned by a Revenue 
Court. It is only the site of these houses, in 
so far as they are part and parcel of the 
Mahal, that a Revenue Court oan divide. We 
would like to point oat to the Conrl below 
that partition of sites of abadi land in similar 
circumstances is done every day by those 
Courts and Che power of Revenue Courts Co 
divide up Che abadi land has never yet been 
questioned. There remains the question 
whether the appellant has any share what¬ 
soever in this Parao. The lower Court has 
some to the oonolusion that, because the 
Parao is mentioned in list A of the plaint and 
Khata Khewat No. 65 is mentioned in list B of 
the plaint, therefore, Hari Rjm, Qjvind 
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Ram and Aoand Eim were treating: the 
Parao as a separate entity, and that when they 
parported to transfer their shares in Xha^a 
Rhewat No, 65 they did not intend to 
transfer any share in the Parao. The area of 
Rbata Kbewat No. 65 is 5 bighai, 12 bitu^ds. 
In the sale deed whieh these persons 
exeoQted they diatinotly stated that they sold 
the shares whieh they slaimed, i.e , two 6fths 
in the one sale-deed and one-6^h in the 
eeeond sale-deed oat of the total area of 
5^ higha*, 12 bison of this Khaia. They 
similarly mentioned the areas of the other 
two Elhatas whieh they also sold. Now, this 
area 5 bighas, 12 being the area of the 

whole Rhata, ioolades the area of the Parao. 
There is nothing in the sale deeds to show 
that the Parao was exempted in any way, 
Thop, in all the various transfers whieh bring 
ns down to the deed in favoor of the appellant, 
the same desoription has been used, the total 
area of eash Kbata has been given and the 
areas of the shares transferred have also been 
given. In Ralyan Singh’s sale deed in favour 
of the appellant he merely purports to trans¬ 
fer the one*Sfth share without speoifying the 
area of the one 6fth share. Oo the basis of 
these sale-deeds it is impossible to say that 
Mahmud Jaban Bsgam is not the owner of a 
one'6ftb share in every portion of Kbata 
Kbewat No. 65 whioh insludes the Parao. If 
Hari Ram, Govind Ham and Anand Ram 
wished to exempt this Parao from their sale* 
deed it was very simple, indeed, for them to 
have done so and, in faot, if they had done so 
they would have diatinotly stated that the 
area of the shares whioh they were selling 
was the total area of the Kbata minus the area 
of the Parao. Bat the very faot that they 
speoiBed the full area goes to show that they 
did not wish to exempt any area of the 
Kbata from the sale. So far as the Parao land 
of this Khata isoonoerned, the plaintiff ought 
to get her ooe-6fth share therein. We would 
like to point out here that the learned 
Subordinate Judge has been guilty of some 
exaggeration when he says that the Parao 
is an encamping ground in the heart of the 
Oity of Meerut, and that it is studded 
with shops tbatohed and pucca. The Parao, 
as a matter of faot, lies on t he edge of the oity 
and not within the heart of it. In one direo 
lion it is bounded by ouUivated land. The 
map on the 61e shows that the portion on 
whioh the shops stand is very miDai.o. as 


compared to the area of 1 bigka, 4 
bisioat ; only 4 histoas of the Parao is 
covered with house property, the rest of it is 
waste land The learned Subordinate Judge 
was also of opinion that the assessment of 
Munioipal taxation upon the bouses, (t 0 ., the 
Municipal hoase*tax) is also a solid proof 
that the laud is not part and parcel of the 
Mahal. When be has bad more experience 
of revenue matters be will 6ad that it is not 
an infrequent occurrence that there are 
many portions of a Mahal which not only pay 
Government revenue but also Municipal 
taxation. One would think that in the town 
of Meerut one would 6ad innumerable in* 
stances of this. We, therefore,allow this appeal. 
We set aside the decree of the Court below, 
in so far as it operates on the land of the 
Parao. So far as it has divided the house and 
other properties standing npon the Parao, the 
decree will stand. We also declare that the 
land of this Parao is part and parcel of Kbata 
Khewats Nos. 65 and 66, and that Mahmud 
Jaban Begam is entitled to a one-Bfth share 
therein and that this property is divisible 
only by a partition under the Laud Revenue 
Act. 

Appeal decreed. 


PRIVY COUNCIL. 

Appbal prom ths Ponub Ohicp Court. 

November 20, 1019. 

Present ;—Lord Shaw, Lord Phillimore, 
Sir John Edge, Mr. Ameer Alt and Sir 
Lawrence Jenkins. 

HARDIT SINGH and othxrs—Appellants 

versus 








Ricpondbnts. 

Qiril Procedure Code {Act V of 1908), 0. XLV 
r. 8 bi —Judicial Committee’s Rules, r. 43^Appeai 

heard ox parte Application for re-heanng _ Procedure 

^Omission to notify respondents of admission of avoeal 
effect oj. ’ 


The oooi tontal omiasion to notify tho roapondonta 
of tho admiaaioa of an appeal to the Priry Coancil 
ia not a eufBoiont ground for ro-hoaring, provided 
tho reapoudentc in faot knew of tho admiaaiou, 
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TlNOl 9TN0H tJ, BiNDBD flINGB. 

Appeal from a deareo cf the Punjab 
Chief Conrt. daled the 20th Deoember 1913, 
reveraiiig a deuree of the Subordinate Judge] 
Ferczepor. 

FACTS.—-Thia appeal was heard fzpirte 
by the Board, who, cn January 29th, 1918 , 

allowed it. The refpondtnta now applied 
for re hfa-iog cnihe grcund that r.o'.ice of 
the admi^jeicn of the appeal had not bee i 
given tolherespcndtnts (olherihan Gurmukh 
Singh) ai rfqoirol by Order XLV, rule 8 
(6) of the Code of Civil Prcoedure, 1908. 

Mr. Dunne, K. 0. and Mr. UaDce. for the 
Politiorore (Rtapondenta).-.Tho Chief Ccnrt 
admitted the Appeal on Fobrorary 13fh, lOl.s, 
but did not notify the respriidente otlier thnii 
Qurmukh Sinfih cf tlie adtnienlon. buoh intifi. 
oatioD waa required by Order ALV. rale 8 (6) 
The Registrar of the Chief Court has eertified 
that the re pandente otter than Garmokh 
Singh were rot rerveJ with nolioe. and that 
this was due to oversight ir, his offiae. 
Gnrroukh Singh has eworn that he did 
not inform the other re-pordonts of tte 
admmsioD of the appeal, and all the other 
respondenU have 61ed affidavits that they 
did not know of the admission, or of the 
despatoh of the printed record to Englord. 
Had they known, they would have instruotM 
agents to defend the appeal. Under these 
sirsDmstanoee they are entitled to a re* 
hearing. 


Bases Surwo Jfopee v. Shoothee Mokh 
Burmonia ( 1 ), 

(Refeienee wai mede to rule 4.3 of tl 
Rules of the Judicial Commillee, UOS). 

Mr. Bu6e, for the Oppcaite Party, sn 
mitted that the fasts and oiroumstnnoes 
the oaee showed that ell the rfsponder 
knew of the edmission of the appeal. Thi 
all bad kcow’odge of tho applieat-on und 
Older XLV, rule 3, and of the Chief Oourl 
ord»r, dated Ostober 14tb, 1914, oertlGii 
that the ease fulfilled the requirements 
seolicn IIO cf the Code of Civil Prooedui 

Farther, lh<y all bad notice of an a 
plioalion trade by appellants for stay i 
•leoDlioD pending the appeal to the Bo.r, 
There was snfiBoient evidenoe to show tbi 
they all knew of the despatch of the reeor 
to England. Under rale 4J of the Board 

fru ‘^7 
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get notice of the admission of the appeal 
if they were, in fact, aware of it : it is 
olear that they were so aware. 

Mr. Dunne, replied. 

Their Lordship) rejeotod the applioation 
wiih cos's. 


Jpp^rcafion reiecled. 


PATNA HIGH COURT. 

Sbcond Civil Appial No. 4.i0 or 1916. 

May 28. 1917. 

Pretent :—Sir Edward Chamier, Kr., Chief 
Jostioe, and Mr. Justise Sherfnddin. 

TANHA SINGH and OTdKRS—pLtinTirpi_ 

Appellants 

vertua 

BANDHU SINGH amu other?—Ospendants 

— Rb.'PONLEaTS. 

Evidence Act {I of 36—IIiHSawnri, 

iibtitty of^ in fxn<ier,c^, 

A /iMiaHviri preparod in oonsoquonco of a «l«'iiiniid 
ma«lo by tho lolloctor of a tlrstrict under tection 
80of tho Hengnl I and Kegistmtion Act. i* irindmia. 
Aiblo in oyidonco under Bcction .36 of tho Rvidenoe 
Act. It 18 not a public or other ofncial book, reffiBlor 
or record, but jg inendy tlio record of inf.-rmation 
Biipplicd by Romo of the Rharer* in an ORlatc and 
MU only 1 h. adiiiiHed in ovhlonco, if it tn proved to 
bayek'en made by the person or perRonH by whom 
itisiign.'d. 

Appeal from a deoision of the Addi. 
tional OisGiet Jndge, Patna, dated tho 16tb 
behraary I 9J6. 

MesrrR. fjaaian Imam and Qangadhar Dji, 
for the Appellant. 

Messrs. Manuk, Gupfa end Nurendra Mohan 
Daa, for the Respondents. 

JUDGMENT. 

Ohamieb, 0. J— {March 16, lfil?).-.Thii 
appeal arises ont of a suit bronght by the 
plaintiffs for pos-ession of abont ISbighant 
land. Withont going into fraotions of a 
6 gha, it may be said that the plaintiflfi oUim 
to be entitled to 6 highaa on the ground 
that 3> btg.aa moie nr less belong to one 
Chnlhan dingh, a distant relative of bis; 
that Cbulban Singh died end hie heirs iferg 



INDIAN OASBS. 


9 


Yol LIX] 

TANIIi suna 0. BIMDBU 81X03. 

the plaintiff Tanha Singh and Likhan 
Singh, the father of the defendants. Aooord- 
ing to law, Tanha Singh and Lakh-in 
Singh were eaoh entitled to half of the 
property of Chalban, that is to say, to 
18 highas more or less, bet Tanha Singh 
alleges that he defrayed two thirds of the 
eost of some litigation whiob took plaoe 
between himFelf and Lakhan on the one 
side and a lady, who pot herFelf forward 
as a daoghter of Cbnlhan Singh, on the 
other and, therefore, be became by agree* 
ment with Lakhan Singh entitled to two- 
thirds of Oholhan’s property instead of 
one-half. He has obtained one half, that 
is, 18 bighat, and he slaime with bis sens 
to be entitled to 2t. On this aoaonnt, 
therefore, they olaim 6 high:it. The other 
12 bighat in soit were admittedly the pro* 
perty of one Hanoman Singh on whose 
death thry paesed into the possession of 
his widow Musammnt Degno Koer. The 
plaintiffs’ ease is that Mutamm< t Degnn 
Kner died in 1310 F., and that at that 
time the plaintiff Tanha Singh was solely 
entitled as reversionary heir of Hanoman 
Singh. The plaintiffs allege that Lakhan 
Singh died in 1303 F., that is one year 
before the death of Muiammat Degno. 
The defendants, the eons of Lakhan, with 
referenoe to the olaim to the 6 bighatf 
deny that there was any sooh arrangement 
as was alleged by the plaintiffs. With 
rrgard to the claim to the 12 bighat they say 
that their father Lakhan Singh was alive 
when Afuiammat Degno Koer died and that 
the property whioh she had held devolved in 
eqaal shares opon the plaintiff Tanha Singh 
and Lakhan Singh. The Sobordioate Judge 
deoreed the claim in foil. The defend¬ 
ants appealed. As the District Jodge 
observes at the beginning of bis jodgment, 
the plaintiffp, in order to eocoeed, have to 
establish two propositions, namely, (1) that 
Lakhan predeceased liutammai Degno Koer, 
and (2) that the plaintiff Tanha Singh 
obtained two thirds of Obnlhan’s property 
against one-third taken by Lakhan Singh. 
With regard to the olaim for tbe6 
the District Jodge desoribes the story told 
by the plaintiffs as a trnmped op story 
and be gives Eolid reasons for arriving a*; 
the conclosion that the plaintiffs failed to 
Diftk) oQt the alleged arrangement with 
Laklnn i can see no reason why we bhoold 


nob accept the District Judge’s Boding upon 
this park of the case. 

The learned Jodge, when dealing with 
the plaintiffs’ claim for the 12 bighut, relied 
strongly opon a hitsawtri said to have 
been filed in the Collectorate in 1309 F. 
The Sobordioate Jodge rejected (he kit- 
tawfiri. He refnsed to accept the state nent 
of the Patvari to the effect that it bad 
been signed by all the malikt and be 
seems to have accepted the statement of 
the plaintiff Kamdhan Singh that be did 
not sign the hittawari. The District Judge 
does not refer to the evidence adduced 
to prove the husawari, but he says that 
the hittawari is a reliable puoe of evidence 
and that it most carry great weight as it 
came into existence before the dispute 
between the parties broke out. He refers 
to the fact that the Subordinate Jodge had 
rejected the hittawari because it bad not 
been signed by the malikt, and goes on to 
eay that he ie net eonoerned with deciding 
whether the hittawari is binding upon the 
plaintiff or ary other ptisons but what 
he is concerned with is, the existence 
of a particular person in a particular 
year and that this if», established 

by the hittawari. In this Court it is 
contended that the hittawari was net 
admissible in evidence, first, beoinse it was 
not proved and, secondly, because if not 
proved, it was nob admissible as a public 
document. Mr. Manuk, on behalf of the 
defendants respondent-, contended that the 
document was admissible under section . 5 
of the Evidence Ac'. It appears to me 

that we should be putting a great drain 
on that ssctioo if we were (o hold that 
the hittawari was admissible nuder it. it 
seems to have come into ex's^encr, in 
consEqaence of a demand made hy the 
Collfofor under section 30 of the Land 
Registration Act, 187(3. The deer 

not appear to me to be a public or other 
official book, register or record. So 
far as it is admissible or useful in the 
present case, it ie merely tbe record of 
information supplied by some of tbe sharers 
in an estate on tbe demand of the Collec¬ 
tor. I would not admit this document 
under section 35. It appears to me that 
it would certainly be admissible if it were 
proved to have been made by the person 
or persons by whom itjlis si^id to bav« 
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boon signed end I think that, before making 
nee of the doonment, the Dietriot Judge 
ihonld have examined the evidenoe to see 
whether the hinaicart was proved. Mr. 
Hasan Imam maintains also that the 
Distriot Judge has overlooked a number 
of receipts which were filed in the case. 
Mr. Mannk, on the other band, says that 
he relies strongly on the receipts himself. 
The receipts may not be of ranch valne 
in the case bat I think that they ehoold 
have deen disonssed by the District Jo Ige. 
Under the oironmstaooe?, I am of opinion 
that we oQght not to accept the finding 
of the District Jndge on the qne^tion whe¬ 
ther Lakhan, the father of the dtfendants, 
predeceased Musimmat Degna tCoer. I 
would direct that the record be returned 
to the Court of the District Judge in order 
that a fresh finding miy be recorded by 
him on the question whether L&kban 
predeceased Muiammat Degnu Kuer. No 
further evidenos should be taken. Oa return 
of the findings 10 days will be allowed for 
objections, 

SsAHfODDtif, J .—(Match 15, 1917).—I agree. 

JUDGMENT.—In our order of March I5th 
Ifcit we directed that the record iu this ease 
should be returned to the Ocurt of the 
District Judge in order that a fresh finding 
might be recorded on tbe question whether 
Lakhan predeceased Mtuammai Degnu Kcer. 
Tbe learned District Judge, on a consider' 
ation of the evideooa, finds as a fact that 
Mui mmat Degnu Kuer predeceased Lakhan 
Singh. The plaintiffs, in order to succeed, 
had to prove that Lakhan predeceased 
Degou Kuer acd that the plaintiff Tanha 
Singh obtained two-thirds of Ohulan's 
property against one-tbird taken by Lakhan 
Singh. Tbe second question was disposed 
of by us in our previous order and tbe 
present finding of tbe District Judge 
is fatal to the claim of the plaintiff- 
appellant. No one appeara to support the 
appeal to day. Tbe appeal is dismissed with 
costs 

Appeal ditmined. 



BOMBAY HIGH COURT. 

OsDiHiRT Oaioinal Civil Sdit No. 1170 

OF 1916. 

June 16, 1919. 

Present: —Mr. Justice Marten. 
Mbssr^, WELD & CO , a fir>!—Plajhtifpj 

versus 

8HER AHMED BKB4L AHMED 
—Defendant, and HAJI KARIM ELAHI 
SHBTHI —Third Paktt 

Chnmperty, xcheth^r void in India^Transaclion 
uhen t^kd-^Compromise^ fraudnUnt. 


W. and Co. bnxight a suit to rccoror from the 
defendant loasofl on certain cotton contracts, based 
on an account tho corroctnesa of which was oot 
diaputed. Inthiarfiiit tho tliirtl party, i, e., tho 
party who undertook to indemnify the defendant 
ngainst loaaes, appeared aa a party, and put in an 
agreement of eomproioise between tho plaintiff and 
defendant entered into after admission of tho suit, 
and alleged that the offoot of thia ogreemont waa 
that tho defendant waa to pay plaintiff half tho 
Biiin for which tho suit had Iwon brought and as 
rogarda tho balance ho waa to bring a third party 
notice against tho third portyj that tho plaintiff 
and dofondont wore to aharo the halaneo efjually, 
and that defendant obtained thin concesaion by 
agreeing to give evidence against tho third parly, 
and that, consequently, tho ngreoinont was fraudul 
lent, oolluaivo and againat public policy and that 
no docroo should Iw passed ngainat tho defendant t 
Held, (I) that OH tho account liad bi«en proved and 
a aothot the traneaciioiia entered flioroin did take 
place Iwlweon the plaintiff and defendant which 
resulted in a loss for which tlofomlant was liable 
tho agreomont fnrnislicd no suffleioot ground for 
not passing a dooreo against tho defendant ; fp 1 ] 


f •• , ... 10 nut void ID 

India unless the tranaaction is not a bona JuU one 

for the acquisition of an intoroat in the siibjoot of 

litigation, but an illegilimato transaction got up 

for the piir^se niorcly of ^poil, or of liti^tion 

disturbing the peace of families and carried orfrom 

noT/Tl7 'tK the agreement did 

J^Ttifin anH " of an illcgitiiiiato tians- 

action, and was, therefore, not invalid, [p. |2, col. 1.] 


JUDGMENT.-This is a slaim for 
, ’ aotton soutrasts. There are 

also third party prooeedinge under an order 

“Ik 

that the third party be at liberty to appear 

et the trial of this astion and taka snob 

part therein as he may bs advised and be 

bound by the result of the trial and. that 

the question of the liability of the third 

party to indemnify the defendant be tried 

at the Inal of this istion, but subsequent 
thereto." 


1 am now, in the first instanee, trying the 
••tion, whioh involves tbe questioo o! the 



V«l. LIX) 

WILD & CO. V* SHIft AbillD EKBaL ^BUED. 

direot liability ol the delendant to the 
plaiDtiffe. The defendant did not dispute 
his liability to the plaintiffs for the amoont 
•laimed. Connael for the third party, as 
1 onderstood him, said he ooald not dis 
pale the aoaoonl, Exhibit E to the plaint, 
as between the plaintiffs and the defendan*. 
bat he was not prepared to say he woald 
not dispate it at all. I did not altogether 
follow the preaise effeok of this distino 
tion, and I, therefore, thooght it best to let 
the plaintiff prove his ease, and then to 
allow any qaestion to be asked in oro«0* 
examination whioh either Oonnsel shoold think 
proper, sabjeot to the i^auae and the 

pleadings. 

That, aooordingly, has been done. The 
resnlt is that, so fir as the aecoant itself 
ia aoneerned, whioh is Exhibit B to pUin^, 
and is shown in the ledger, Exhibit G, 
there ia no diepnte on the evidenoe that 
these tranaaotions took plaoe between the 
plaintiffs and the defendant and resnlted in a 
loss of Rs. &5,7 ii for whiah the defendant was 

liable to the plaintiffs. 

It is, however, admitted by the plaintiffs 
that Rs. 28,000 have, sinoe the filing of the 
plaint, been paid by the defendant and that, 
accordingly, that earn mast be taken into 
aeoonnt in arriving at the deeree to be passed 
in this aait. 

The third party called no evidenoe, bob 
be pat in an agieement of oompromise 
entered into between the plaintiffs and the 
defendant on the 2nd of Febrnary 1917. I 
ahoald aay the plaint was admitted on the 
30th of October 1916. He (the third party) 
Bays that this dccament was fraodulent and 
oolljaive and against public policy and that, 
aooordingly, I oagbt not to pass any deciee 
against the defendant, more especially as the 
sum of Rs. 28 ,(j 00 has been paid there¬ 
under. He says the effeot of this agreement 
was that the defendant was to pay Rs. 28,000 
of the Rs. 55.783 and that, as regards the 
balance of the claim, he, the defendant, was 
to bring a third party notice agtiust the 
third party and that, thereafter, the plaintiffs 
and defendant were to share the balatoa 
equally, and that the defendant got this 
concession in consideration of hie agreeing 
to give evidence againet the third party. 

The defendant says the agreement 
speaks for itself, and that no other evidenoe 
of fraad is necessary. In the first place, 


CASKS. 

\ hold, that the account. Exhibit G, has been 
proved, and that these transaotions did take 
plaoe between the plaintiffs and the defend, 
ant, and that they resnlted in a loss of 
E«.*55,000, odd, for whioh the defendant was 

I'able. 

Next, after oonBidering the compromise 
agreement of 2nd Febroary 1917 and the 
argomenls cf the learned Coonee), 1 bold 
that this agreement furnishes no soflBoient 
reason why I should decline to pass jodg* 
inent for the plaintiffs in reepeot of those 
hona fide transactions whioh took plaoe be¬ 
tween them and the defendant, allowing, of 
coorEO, for the Re. 28.000 that has been 
paid. When it comes to the issne of in¬ 
demnity between the third party and the 
defendant, other queetione as to the effeot 
of this flompromibe may aiise. 1, however, 
decline to hold that this agreement, by iteelf 

and on the very face of it, is a fraadalect 
agreement on the part of the plaintiffs. 

Mr. Kemp has cited two oases, one 
of BuUi Coal Minivg Company v. Osborne 
(1) and another in Tarac^ani v. Sukh^ 
lal (2). He has drawn my attention, 
partioolarly, to the passage on page 35:1 in 
the Frivy Connoil CAse, where the Chief 
Judge of New South Walee said in bis 
judgment:—**We ere of opinion that the 
agreement in question is in no sense cbarn- 
pertoDS, as it appears to ue to be obvions 
that both the Messrs. Osborne and tie 
Bellambi Coal Mining Company have 'an 
interest in the thing at variance,* in which 
oape, as pointed out in 1st Hawkins, Pleas 
of tie Ciown, 456. the patties are justifi¬ 
ed in enteiicg into an agreement respecting 
a matter in which they have legally or equit¬ 
ably a common interest”. 

Then, on page 359, L^rd .lames, in deliver¬ 
ing their Lordships* judgment said, "The lead¬ 
ing Gounsel for the appellants intimated that 
be felt be ooold not lely opon this defence of 

champerty, and virtually withdrew it. Their 
Lordships are, therefore, relieved from deliver¬ 
ing any judgment upon the subject, beyond 
saying that they see no ground for differing 
from the judgment delivered on this bead by 
the Full Court." 

In that case, the common "interest in the 

thing at variance*’ was of a landlord and 

(1) {*8991 A. C. 861; 68 L. J. P. 0. 49j 80 L. T. 
430; 47 W. tt. 645; 16 T. L. E. 267. 

(2) 12 B, 569; 6 Ind. Doo. (n. 8 .) 850. 
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tenant in relation to ooal wliiab had been ab- 
Btraoted by another party. It may, therefore, 
be said that it was rather easier in that 
case than in this to say that the two 
parties had a aommon interest in the thir.g 
at variance. Here, I aoppose, “ the thing at 
variance would be the insidenoe of the 
loss on the cotton eontraots, bat the plaintiffs 
aoold hardly have a oommon interest in 
making the third party bear the loss nnless 
the defendant was Bnanoially weak. 

The other case, in 12 Bombay, goes to show 
that champerty is not void in India anlesi 
the transaction was not a "6ona file one 
for the acquisition of an interest in the 
sabjeot of litigation, bot an illegitimate 
transaction got np for the porpose merely 
of spoil, or of litigation, distarbing the peace 
of families and carried on from a corrupt and 
improper motive." 

Taking that test, I think this agreement 
does not fall within the description of an 
illegitimate transaction referred to in that 
decision 

But, even if the sompromiee agreement 
was invalid, I heard no adequate argument 
from Counsel for the third party why the 
plaintiffs eould not recover from the defend¬ 
ant on their original claim. Further, in 
ooDsideriug the effect of the compromise 
agreement, it would seem that the Rs. 55,7c3 

claimed by the plaintiffs is not the total loss 
but the ba'ance of a larger loss after allow- 
ing for margin and other moneys paid by 
the defendant as appears by the contracts 
Exhibit A and the ledger Exhibit E. It 

even if the defendant 
retains Bs. |.S,891 under the compromise 
agreement, vif., half of the balance of 
Bs. 27,783 to be recovered from the third 
party, he will still be out of pocket, unless he 
recovers the above margin and other moneys 
as well. In that event, it could not be said that 
he obtained any benefit at the expense of his 
priDoipal. 

j result, I pass a decree agaiust the 

defendant for the amount of Exhibit G but 
p eredit must be given fo^ the 

Be. 2d.0v0 alrea^'y paid and the precise amount 
mast te mentioned to me. 

Att t ‘’e-f- 

LiUuTZ 

M..., 
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BOMBAY HIGH COURT. 
Ordinart Oaiqihal Oivir. Suit No. 1170 

OF IMG. 

June 19, 1919. 

Present ; —Mr. Jnstiee Marten. 
Messrs. WELD A CO., a firm—Pcuhtif/s 

tersui 

SHEB AHMED EKBAL AHMAD— 

Defendant 

AND 

flaji KARIM ELAHI— 3rd Partt 

Letters Patent (Itom.), cl. \2~Tkird party proceed. 
iriys-Cawe of action jxiftly outside junsdietion^ 

I <irti, outside jurisdiction-Leave to proceed, necessity 


Inasmuch as Ihinl pirty proceedings come within 
the description sints of every other descripf ion" in 
ciniiso 12 of the Letters Patent of the High Court 

of BomUy, the leare of that Court rauat I>o obtained 
to proorcl therein when parto/tho canto of action 
anseg oiitsido the jiiriadiction of that Court aud tho 
third party resides outside tho jurisdiction. Such 
leave cannot bo inferred from tlio fact that loavo 
was ohtainod to ia.iuo tl.o third party notice, ns that 
does not ncccsaarily imply that tho (pioaiion was 
judicially considorod. [p. 14, col. 1; p. 16, col. 1 .] 

JUDGMENT.—This preliminary objection 
raises a two-fold point of jurisdiction. ti» (|) 
whether, in tSit case, the whole cause' of 
action arose out of the jurisdiction and 
therefore, thU Court has no p.wer to hear' 
the third parry notice at all ; and {Z, if part 
of the of action arose within the 

jurisdiction, then, whether express leave wai 

not necessary under clause 12 of the Loiters 

Patent before the third party notice could 
be eerved. 

I am now on the thirl party notice, and 
have, as between plaintiffs and defendant 

•ff mu*''"®® ® «'the plaint. 

Ah!* /f ' >■" between 

the defendant and the third party. 

On the first point, the substance of the 
suit relates to certain cotton contracts on 
which as I have said, I have found the 
defendant ,s liable to the plaintiffs. As 
between the defendant and the third party 
iho d^endants case depends on a right 
of indemnity and. substantially, it is 

b*sed on an express agreement of the 2 lst 

May 1916, Exhibit No. 4. The effect of 
that Ngreemont that the third party wai 
to take over the cotton contrac.s then 
outstanding between tho phioiiffa and the 
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defendant, and that the defendant was to 
earry ont eerlain instraotions of the third 
party in relation thereto, and that the third 
party Iheneeforth was to be responsible 
peonniarily on these oontrae’s. The third 
party says that the trns reUti n was 
not that of prinoipal and a^ent bot that 
of vendor and pnrobaser, or assignor and 
assignee. Even afsnmiog in bis favonr, with* 
ont deotding the point that that is the trne 
view, etill it is ole>r that the oontraet, Ex* 
hibit 4, contemplated the defendant carrying 
ont its terms by performing certain acts in 
Bombay. In other words, if be came to sne 
the third parly on this onntraot as he has 
now done, he wonld have to prove oertain 
aots of his wbiob either took plaoein Bombay, 
or which, by means of telegramr, resulted 
in sots in Bombcy. Woat I refer to are the 
ootton tianeaotione wbiob the plaintiffs carried 
oat in Bombay as the resnlt of inetrnotions 
given by the defendant. It seems to me 
thatj on that grennd alcie, a part of the 
eanee of action has arisen in Bombay, be* 
eanse, to sue on the contract, it wcnld be 
neceseaty for the defendant to prove certain 
operations tarried ont in Bombay by hie 
instraetions. 

Mr. Setalvad, for the defendants, has taken 
another point, and that also seems to me, as 
at preteot advised, to be well founded. He 
eajs, B8 fhr as the third party notice is ocn- 
oerned, a part of the cause of action is this 
very snit in Bombay, because the validity of 
a third parly notice depends on two things, 
ttz., 6r8t a hostile snit in Court, and secondly, 
a right to indemnity. The hostile snit be 
relies on is this very snit filed in Bombay. 
It leems to ms, therefore, that tbe third 
party’s objeolioii on tbe gronnd that tbe snb* 
ieot*matter of this third pariy notice aioee 
wholly out of jarifdictioD, nnfooDded, 

Now, 1 come to tbe recor^d point, which has 
given me rather mere trouble, and that is, 
whether aeeomiug that part of the canee 
of aclicD arcee ont of the jurisdiction, then 
whether leave to serve this third party notice 
ought not to Lave been obtained under 
clauce 12 of tbe Letters Patent. In coc* 
siderirg that, one may compare three cheers 
of proceedings, ti«,(l) an ordiuary suit, 
where you add a defendant, (2) a suit 
where there is a counter claim bringing in 
a new party, and (3) a third party notice. 


Now, as regards class No. 1, it seems char 
that, under the Bombay High Court prao* 
ties, you mast obtain leave under olause 12 of 
the Letters Patent to sue tbe new defendant 
altbcngh you may have obtained leave, 
under olaose 12 to bring tbe suit against 
the original defendant. Authority for 
that proposition will be found in Rampuftab 
Samralhroi v. Foohbai (1). Similarly, as 
regards class 2, if you bring a counter* 
claim against the plaintiff and bring in 
as a defendant to that counter¬ 
claim a new party, there, again, yon must 
get leave under clause 12 of tbe Letters 
Patent, because, as has very properly been 
admitted by Mr. Setalvad, under oar Bombay 
Rules (rule 118) a eounter>olaim has the 
same effect as a oro8S*sait. Therefore if 
leave would be necessary for an original 
snit, so also is it for a oroes-fnit. i am 
assuming, of course, cases where part of the 
caoee of action is outside the jurisdiction 
and where tbe defendants live out of the 
jnrifdiotion. 

Now, I come to the question of the third 
party notice, class 3. This h, in some 
reepeotp, a oombinaticD of class I and class 2 
and for this reason. The usual order pro 
vtdes that tbe third party shall be at 
liberty to appear at the trial of the action 
and take such part therein as he may be 
advised, and that tbe third party notice 
ie to be tried at (he same time as tbe 
origioal suit but after it. Now. what is 
tie effect of this order ? 1 he third parly 

can appear at tbe trial and, subject to tie 
Judge’s dircolioDP, be can dispute tbe plaint* 
iffb’ claim. This be could not do if it 
was merely the cafe of a cross suit, because, 
in that event, be would have no kcut slandi 
CD tbe hearing of the original snit. The third 
party, therefore, reeembles to some degree 
an added difendent, although tbe plaintiff 
obtains no decree egaicst him directly. 

Iber, when the third parly i}o(iee is 
tried, it ie in the nature of a crcss-claiir, 
namely, a claim brought by the defeLdant 
egaicst the third parly. Peibape, to be 
quite aecorale, a cross suit should involve 
a claim against the plaintiff es well, hut 

the aialcgy re tear enough for my purpere. 

oce would expect to 
End that it is as reeeseary to obtain leave 

(1) 10 B. 7C7j 10 lud. Dec. (n. s.) 1082, 
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for a third party notioe as it would be 
if the third party was added as a defend 
ant, or if a oonnter-olaim was brought against 
him as a new party. 

Coonsel faaye been unable to Bod any 
Indian authority on the point and they tell 
me that the third party prooedore was 
introdnoei into this Court by Sir Lan^renoe 
Jenkins and that other Indian High Courts 
have not yet adopted it. This may aooount 
for that laok of Indian authority. 

&B far as the English praotioe is oonoerned, 
it is quite olear from the deoision of the 
Court of Appeal in SdcOheane y. Gylei (2) 
that under the Eoglish praotioe the leave 
of the Court is neoessary to serve 
third party notioe out of the jurisdiotion. 
Mr. Setalvad ssy- th's deoision depends on 
the wording of the English Supreme Court 
Rules, one of whioh requires third party 
notioes to be served like writs (a< in our 
rule 127), and another of whioh requiree 
leave for service of writs out of the jurisdio- 
tion. The laUer rule, he says, is not to 
be found in our practise, for olaust 12 of 
the Letters Patent requires leave for certain 
suits and not for servioe of writs. 

I do not, howevsl^, propose to diflouss the 
differenees—for thereared iff drenees^bet ween 
the Buglisb rules as to pleadings and 
eervioe out of the jurisdiction on the one 
hand and the Indian rules as to pleadings 
and leave under olause 12 on the other 
hand. Nor do I propose to rely on Me 
Cheanev Qyle* (2) as governingour praotioe. 
It is only useful by aualogy. But I may 
just notice that our Bombay roles have so 
faithfully oopied the Eoglish third party 
roles as to retain in rule 127 a refereooe 
to a statement of tlaim a pleading unknofvn 
in our Courts. In faot, in England the 
writ preoedes the statement of claim. In 
India, the plaint precedes the writ. 

The real point here is, 1 think, whether 
these third party prooeediogs come within 
the description "euitsof every description" 
in elauee 12 of the Letters Patent. Now, 
as to that, our third party rules will be 
found in Chapter VllI, roles 127 to 133. It 
is to be observed that, under rule 128, if 
the third party does not appear on the 
third party notice, he is to be deemed to 
admit the validity of the decree obtained 

(2) (1002) 10h.D.287j7lL.J. Cb. l83i8eL. T 1. 

OQ W. a. 376. ‘ 
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against the defendant, and his own liability to 
oontribute or indemnify to the extent claimed 
•n fhe third parky notice. Then, under rule 
129, where a third party makes default in 
entering an appearance in the suit in case 
the suit is tried and revolts in favour of the 
plaintiff, the Judge who tries the suit may, 
at or after the trial, pass such decree as the 
nature of the case may require, for the defend, 
ant giving the notice against the third party " 

Therefore, although we do not find in the 
third party rales, express words like those 
in rule treating oounter^olaim as oro»B 
enits, anl, although we have not got the 
same ex press provision in any of the Indian 
Statutes, as is contained in the English 
Judicature Act, 187.^, seotioo 24 (tVt), which 
expressly provides for third narties. still we 
bavd under the Bombay High Court Rules 
a form of prooedore whioh is in substanos a 
‘suit" against the third party within the 
LUters Patent. Before the third party 
notice has been served on him, he is a f*‘ee. 
man and no Court can pass a deeree against 
him. Ae a result of that third party notioe 
ho is in peril, and may, unless he takes 
certain steps, have a decree passed against 
him. It seems to me, therefore, that, sub* 
stantially. the case falls within olause 12 of 
the Letters Patent, just as the oase of an added 
defendant or of a oounter-olaim against a 
new party does, and that leave under clause 
12 is neoessary. 

This brings me to the ntxt question whe* 
ther leave was, in point of faot, obtained. 
Leave in the ordinary way was not obtained, 
that is to say, there is not the usual ex* 
press endorsement “Leave under elause 12 
of the Letters Patent". Bat the Judge’s 
order of the 9lh August 1917 giving leave 
to issue the third party notioe was in the 
following form:—“I do order that the defend- 
ant be and he is hereby authorised to 
issue a third party notioe against the said 
Karim Blahi Seth notwithstanding the time 
to file his written statement having expired 
and to serve the same upon him by sending 
it by registered post to the address of the 
eaid Karim Etabi Seth at Mohnila Dhalan, 
Peshawar City". 

Here you get an expras statemeot in the 
Judge’s own order that the defeodant is 
to be at liberty to serve this third party 
notioe by sending it by registered post outeide 
the joriediotion. 
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It ie, aooordingly, art^ned that there was 
implied leave ander slaaie 12. Bat, as I 
bave'already intimated, there are differeooes 
between olaose 12 and the English rales as 
to service oat of the jarisdiotion, and to 
treat the two as the same may be mislead* 
ing. Forther, my attention has been drawn 
to the jodgment of Mr .Instioe Candy in 
Rampartab Samrathrai v. Foolibai »l), where 
there bad been an order made by Farran, 
J , to add a party as a defendant. That 
party was oat of the jar’sliotion. Sob* 
seqaently, at the trial, the point that no 
leave had been obtained, was raised, and it 
wasansvered by saying that ss the Judge 
gave leave to add this party, it must be 
inferred that be gave leave also under 
olaose 12. Candy, J., overruled that answer 
and said, at page 774 : It o^noot be inferred 
that leave was then allowed or granted. In 
Jeiram Narayan v. di/.aram Narayan (3) Mr. 
Jostise West was asked to draw a similar 
inferenoe, besaase leave had been granted to 
the pUintiff to soe as a pauper: 'bat snob 
leave’ (be eaid) does not by any means 
cesessarily imply that tbii partiialar qaestion 
was jodiiially or s dered.” 

I may add that the order of Mr. Jasliee 
Farran will be found io Foolibai v. Bam- 
parhb ^amraf^rai (4) and that the point as 
to jarisdiotioD d e) not appear to have been 
raised before him, bat that on appeal it was 
evidently present to the miod of Sir Charles 
Sargent, having regard to what that learned 
Judge Slid on peg) 46;. 

No doobt, there is a dietinstion on the 
fasts of the present ease, bsoaoe Mr. Jastise 
Kajiji’s order expressly mentions sarvioa ont 
cf the jarisdiotioD. In the view, however, 
wbioh I take, it is unoeaersary to deeide this 
point. [ will leave it open for fature 
desir-i )D if necessary. 1 will only add that, in 
my opinioD, Solicitors should be oarefal to 
get leave nnder danse 12 in express terms. 
If that had been done here, of eoaree, Ibe 
point would have been nnargaable. 

Aesomiog, then, for the purposes of this 
ease (bat witboat deoidiog the point) that the 
Judge’s order of 9th August 19U did not 
give the necessary leave under clause 12, it 
still remaius to be seen what was done on 
that third party notice. Tbe order, as I have 
laid, was made on tbe 9th of August, and on 

(5* 4 B. 482| 2 Ind. Doo. (n. a ) 8^0. 

(4) 17 D 466 at p. 467j 0 Ind. Deo. (n. a.) 3C3. 


toe /to ot oeptember tbe usual summons for 
directions was taken out. In answer to that 
summons the third party Bled an aflSdavit 
of the 2l0t September 1917 and in paragraph 
1 of that be said:— I appear on this third 
party notice under protest and submit that 
this Honourable Court has no jurisdiction 
to try the question butween the defendant 
and myself as raised by the defendant in 
his written statement and in bis affidavit 
of 23rd July last ’ and be went on to say 
1 submit the whole of the cause of action 
between the defendant and myself arose in 
Peshawar . That point I have already 
dealt with. Jt is the Brst objection. This 
affidavit did not raise tbe second objection, 
namely, that if part of the oause of action 
arose in Bombay, leave under clause 12 of 
the Letters Patent had not been applied for. 
That affidavit was arswered by the defendant 
and the third tarty putin a further affidavit 
of the 4ih October 1917. Then, on tbe hearing 
of the summoDP, the Judge made hii order of 
thehtb October 1917 in wbioh he ordered the 
summons for directions to be made abaolut#- 
that the third party do Ble bis written state’ 
meot wjthin four weeks, and make and Ble 
his affidavit of documents, and bo at liberty 
to appear at tbe trial of this action and 
take such part therein as he may be advised 

and be bound by the result of the trial, and that 

the question of tbe liability of the third 
party to indemnify tbe defendant be tried 
at the trial of this action but subsequent there¬ 
to, and be ordered the costs to be costs in tbe 
cause. That was tbe usual form of order. 

There is not a word said there about 
reserving the right of tbe third party to 

raise tbe point of jurisdiction at tbe trial. I 

must, 1 think, on tbe facte and on this order 
assume that tbe learned Judge decided the 
point of jurisdiction against the third party 
There has been no appeal from that order 

October 

191.. Jf 1 was now to decide that this 
Court baa no junsdiotiou to hear the third 
party notice, I should in effect be hearing 
an appeal and revereing, on appeal, the 
deeision of Mr. Joeti.a Kajjji „hi,h, of eoaree, 
I have no jurisdiction to do. Further when 
It comes to the further point of embarrass, 
ment. which also was raised before Mr. 
Justice Kaiiji and to the argument that in 
the exercise of my dissretion I should decUne 
to bear this third party notice and leave 
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the defendact to a fresh sait, I think 
there, again, I really oannot enter into qaes- 
tion^ of that sort, in view of the deliberate 
deeision of the Chamber Jadge made eo long 
ago ae Ootober 19;7. It will be notieed that in 
McOheane v. OuU$ (2) the third party moved 
to eet aside the notiee and order and when the 
motion was refoeed an appeal was pesented 
(see pages 28^-290), 

I, therefore, think that in sabstano^ this 
qaestion of jarisdiotion is ludtcat'i. 

having regard to the order of the Chamber 
Jadge of the 5th October 1917 and tha^, 
aosordingly, the point of jarisdiation whioh 
has been raised at the trial failed. 

I aooordingly answer lesoe No. 1, tie, 
whether the Coart has iari'^diotion to try 
this sait between the defendant and the 
third party, in the a6Brmative, and direot 
the trial of the other issaes on the third party 
notise to protoeed. 


BOMBAY HIGH COURT. 

Okioimal Civil Sdit No. 1170 of 1919. 

Jane 20, 1919. 

Pretent :—Mr. Jastioe Marten, 

MiasRS. WELD (fc CO. a fikm— Plustiffs 

ter«u< 

8 HER AHMED BKBAL AHMED—Defend¬ 
ant ahd HAJI KARIM SHETHI— 

3hd Partt. 

IndemnitVt contract of-Decree again/t defendant — 
Third party notice—Claim by delen<Uint againet third 
party — CUiim to be confined to amount decreed. 

Where in a luit under n contract nr riglit of 
indemnity tlio real sum duo by tho defendant to 
the plaiotifi for which tho latter lian ohtninod a 
dccroo is less than tho real losn incurred by the 
defendant, the defendant cannot ask for a drereo 
on a thirf party notice for thii latter sum, nor 
can be bo allowed to eplit up his claim partly fur tlm 
amount deorood, and partly for the diffonMico 
between that amount and tho total loss, as a term 
of being allowed to proceed wiHi the third party 
notice, that is to say, no other proceedings can ho 
taken for the difference between tko two nmonnts, 
and tho case must proceed on tho claim for 
iodomnitT as regards tho Qrst mentioned sum, i. c, 
tho sum for whioh a decree has been passed, [p. 30, 
ool. 2.3 

JUDGMENT.—I have dealt with the 
olaim in the soit and I am now on the 
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third party notioe. The olaim in the 
Bait has resnlted in a decree for the plaint¬ 
iffs Messrs. Weld <k Co. against the defend- 
ftot. for a sam of Rs. 55.000, odd. This 
sam the defendant olaims by his third 
party notice from his ancle, the third 
party, under a oonlraot or right of in- 
demnity. 

1 sboold say, at the ontsef, that having 
regard to certain margin moneys, approxi¬ 
mately Rs. k2,000, whioh were provided 
by the defendant and another sam of 
nearly Rs. 6,000 whioh represented pro6t 
made by the defendant on his own pre- 
Vicos transactions with the plaintiffs, and 
which sam of Ra. 5,000 was left as farther 
margin money, the real sam dae by the 
defendant to the plaintiffs aod the real 
loss inonrred by the defendant is over 
Rs. 82,000. This fact is material on 
Issues Nos. 2, 10 and 11 as to the effect of 
a certain compromise agreement of 2Dd 
Fabrnary 1917 between the plaintiffs and 
the defendant. 

It seemed to me, however, that on the 
pleadings the defendant coald not ask for 
a decree on the third party notice for 
this som of Rs. 82,000. At any rate, he 
has not asked that, bat only wishes to 
deal with the Rs. 82,000 as an answer 
to Issaes Nee. 2, 10 and 11. At the outset, 
I asked his Ooonsel what he was going to 
do as regards the balance of the olaim, 
tie, the difference between the Rs. 82,000 
the total loss, and the Rs. 55,000, tho 
claim on the third party rntioe. After 
oonpideratior, Coansel for the defendant 
agreed to confine his olaim to the Rs. 55,000 
as a term of his being allowed to pro¬ 
ceed with the third party notioe. I mean 
by that that no other preoeedingR oan be 
tak€n for the difference between the 
Us. 62.0-0 and the Rs. 55,000. If the 
claim for the whole Rs. 82.000 had been 
proceeded with, I ahoold probably have 
or me lo the ocnelaeion that there mn«t bo 
one trial, and one trial only, for the whole 
R^- 82,000, and that I onnld rot allow it 
to be pplit ap partly fer the claim of 
R<. 65,000 and partly (in other proceedings) 
for the balance of the Rs. 82,000. Tho cane 
accordingly proceeds on a claim fer indemnity 
as regArde the Rs. 55,000 awarded by the 
decree in this fait against the defeadant, 
the balance, if any of the total Iocs being 
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ftbaodoned, bot with leave to prove eash 
tital has in 03nn9ati)n with i»aa 93 2, lO 
and 11 . 

The explanation of theee Bomewh-tt pro¬ 
tracted proeeedinea is that the defenda(<t 
and the third party are relativei, tie., 
nnole and nephew, and that the third party, 
at any rate, is dinposed to hght hie relitiva 
to the last possible moment. Sabetantially, 
the defendant’s story, which be has told m , 
inpported, as it is, by a large body of doca 
mentary evidence, none of which is in any 
way displaced, is really not contradicted 
by the third party In my opinion, the 
defendant'e story as to the facts is the 
oorreot one. 

The defendant says that, some time prior 
to 21et May 1916, he had certain transae* 
actions with the plaintiffs in which he 
and the third party were acting in partner* 
ship, the shares being fonr-fifths and one- 
6 fth. The market went against them and 
the defendant wanted to close. The third 
party was averse to this and, oonseqaently, 
the agreement of the 2l8t May 1916. 
Exhibit 4, was arrived at. The effect 
of that agreement was that the third party 
took over all ootstanding transactions be* 
tween the plaintiffs and the defendant, and 
for that parpose he. the defendant, was to 
act in effect as an intermediary between 
the plaintiffs and the third party for the 
purpose of giving orders in relation to 
fatnre dealings with respect to these trans* 
BotioDS. All matters were to be dealt with 
by the defendant, hot it is quite clear 
from the agreement that the third party 
was to keep the defendant in funds 
Now, on that agreement, it is contended 
by the third party, that the relationship of 
principal and agent did not exist between 
the defendant and the third party hat that 
their trne relationship was of vendor and 
parohaaer, or assignor and assignee. Even 
if one adopts that argoment, it seems to me 
clear, on the face of the document, that, 
for certain purposes, ois., the carrying out 
of the terms of this agreement, the defend¬ 
ant had to act as the agent of the third 
party. 1 won’t refer to the clauses lo 
detail but I am satisBed that to that 
extent, at any rate, the defendant was the 
agent of the third party. Even if that is 
incorrect, still, having regard to the fact 
that he was carrying out these terms in 

2 


pnr-ia ime of this agro 3 inont and under the 
iu'lrujii'MS of t)i 0 thiril p^rfy, he would. 
1 think, he otitltUd to hs inderaoifisd 
ag^'D^i. tlio 0 in-o luoncss. .So I hold that 
the eff-ict of this agree na.it was that the 
defrtn lant, if ond so far as he acted on 
the instructions of the third party, was 
en*iil«d to he indeninitied. 

I do not propose to go into the details 
of the tran-aitions which, on the instruc¬ 
tions of tlie third party, took place with 
the plaintiffs. It is euffiiient to say that 
an agreement was entered into with the 
plaintiffs Weld & Co,, under which they 
were given certain Hundis—Hnndis to the 
extent of a lac and a half and another 
ten thousand rupees, and that it was the 
duty of the third party to Bnd money to 
meet these Hundis. He has not found a 
single pie. The plaintiffs naturally called 
for more margin, as the market was going 
against the defendant, hut that margin was 
not provided by the third party. Eventual* 
ly, the plaintiffs closed and the Rs. 55 , 000 , 
odd, is the result of the loss sustained as 
at the olobing date. 

Personally, I do not think there has been 
any real answer in thij Court to the 
defendant’s claim and I think Counsel for 
the third paity only acted quite properly 
in stating that he really had no evidence 
from a legal point of view, to meet the 
case put forward by the defendant. How¬ 
ever, the thirl party was very anxious to 
go into the witness-box and, accordingly, I 
allowed him to do so and say anything be 
wanted. It was irregular in view of his 
Counsel’s admission*, but I thought, under 
the circumstances 1 might overlook the 
irregularity. Having heard bis grievances, 
1 am quite saticBed that there is nothing 
whatever in them. 

Now, turning to the formal issues that have 
been raised in the case, 1 have already dealt 
with issue No. 1. As regards issue No. 2, 
which 1 may take along with issues No. 10 
and No. 11, this depends on a certain com¬ 
promise agreement, Exhibit 1 (a), of the 
2nd February 1917, which was entered into 
between the plaintiffs and the defendant with 
reference to the present suit. The effect of 
that agreement was that the defendant was 
to pay at once Re. 28,000 and as regards 
the balance of the Rs. 55,000 so much as 
might bo recovered from the third party was 
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to be divided in eqnal shares between the 
plaintiffs and the defendant, and the defend' 
ant was to assist the plaintiffs by hisevidenoe 
and he was, if neoeseary, to enbmit to jodg* 
ment in the enitand to bring a third party 
notice against the third party* 

Now, if the resoH of this arrangement was 
that the defendant as agent woold make the 
slightest proBt ont of the transaotion then it 
might very well be that at any rate, against 
bis own prinoipal, the third party, this agree* 
ment ecnld not stand. Bnt when yon look at it, 
it is clear that, in any event, the defendant was 
bound to bo a lo«f r for ho had already pro 
vided the difference between the Rs. b2.0 0 
the total loss and the R-*. 55.000, odd, claimed 
in this suit. This difference the agreement 
does not touch ; and accordingly he could 
make no pro6t. Tins difference arises from 
the margin money of eorae Rs. 22,000 and 
bis own personal prodton another transaction 
of nearly Rs. 5,000. That was his own 
money. It has all gone. He will never get 
that back now from the third party. 

Under these circumstances, 1 do not see 
anything fraudulent or collusive or against 
publio policy whatever in this document and 
accordingly i shall answer issue No. 2 in the 
negative, and issue No. 10 in the affirmative 
and issue No. 11 in the negative. 

The remaining issues I answer as follows 

8 . Yes. 

4. The effcot of the agreement of 2l8t May 
1916 was that, as between the third party and 
the defendant, the third party took over the 
transactions in question. 

5. Yes, including the starting balance of 
Be. 29,246. 

6 . Yes. 

7. No, 


8 . Yes. 

9. No. 

In soDolastOD, I will add that the third 
party is a tea mershant, living in Peshawar. 
1 do not sappose be has any real knowledge 
of eottoD. In the fa>nre, i think be will be 
well advised to leave cotton spesulations 
alone and to attend to bis own business 
Mtorneya tor the Plaiptiff, :_Me8«rs. 
Lutle ^ Oo, 

Attorney, for the Defendant !-Meeere. 
Papnc ^ Oo. 


BOMBAY HIGH COURT. 

Okiqinal Civil Soit No. 1170 
OP 1916. 

June 21, 1919, 

Prfsenl : — Mr. Justice Marten. 
MtSSRS. \Vjb)LD AHD Co., a FiRM-*PLAlSTlPPd 

versus 

SHER AHMED EKBAL AHMED- 

DtKiNDANT ADD H A J1 K A R1M EL A BI 

—3rd Partt, 

Third pnrt]/procecdintjs - Codfn of succc^fful dejeu* 
dant — TaKition, molhod of. 

Whore a decree is passed ogaiust a defendant in 
u suit and the defendant then succeeds in third 
party proceedings his costs of t)io suit should bo 
taxed ns against the third party as Indwoen solicitor 
and client ond the costs of the third party proceed* 
ings OK lx>twccn party and party. [p. col. I.J 

JUDQMENi',— The last pint argued ii 
this case is whether the costs of the difend* 
out an against the third party ought, an to 
any, and, if so, what extent to be paid as bet* 
ween solicitor and client. 

Mr. Setalvad at the outset disclaimed 
any iolentioo to ask for oosls between 
solicitor and client. In case this judg* 
ment comes before any Judge who is 
nnfamiliar with the Bombay practice as 
opposed to the practice in England, 1 
would say that that observation has refer* 
ence to what 1 believe to be a peculiarity 
in these Courts of drawing a distinction 
between costs as between solicitor and 
client’* and "costs between solicitor and 
client,” the former being mere in the nature 
of what in England are costs oo a higher 
scale, and the latter being the fullest 
possible indemnity and which 1 rather 
gather in this Court admit of very little* 
if ary, real taxation. I need not dwell 
on that, beoause, as 1 have said, Mr. Setalvad 
tonfines bis ease to sosts as between solioitor 
and client. 

As regards the order to be madr, Mr. 
Setalvad asks me to follow the form which 
was adopted by Mr, Justioe Romer, as be 
then was, in Trafalgar Oo, Limited v. Francis 
(1) whioh will be found in Seton, 6lh 
Edition, Vol. HI, p. 2142, Form No. 12, and 
similarly at p. 2072 in the 7ib Edi¬ 
tion. It will be Dotised that at the bottom 
of that form is a note to tbia effasti 
A motion to vary the minates of -this 
order as regards solieitor and slient 


(1) (IbO^) B. 76a. 



7el. LIX] INDIAN 

WELD & CO. V. 8UBB AHUBD E&BlL AHUBD. 

oosts giveD against the third party was 
refQSpd”, The presise form of the order 
was "and as to the qaestion of indemnityi 
declare that the defendant is entitled to 
be indemnided by the eaid A. B,, against 
all amoants payable by him under this 
judgment and let the defendant reoover 
against the eaid A. B, any amoants so 
paid by him and bis own oosts of this 
action and of the third party ^rooeedings 
to be taxed, eto., those of the aotioo as 
bstweensolioitor and olient, bathaving legard 
to the fact that they are payable by the third 
party." 

It will be seen there that tbe defendant’s 
oosts of the aotion are direoted to be taxed 
as between eolioitor and olient and his 
oosts of tbe third party prooeediogs as 
between party and party. That form of 
order has been followed in Ireland 
by Vios.Ohaneellor Ohatierton in Wiley 
Srriith (2). it will also be found that in 
Harlae v. Scarborough (3) Mr. •luetioe Wills 
made a somewhat similar order, that is to 
say, he gave what oorresponds to the 
defendant here, bis oosts of tbe aotion as 
between solioitor and olient. Another in* 
staroe of solioitor and olient oosts being 
given is a deeision of Mr Justioe ITarwell 
in Hooper v. Bromet (4) whioh was reversed 
on another point in Hooper v. Bromet (5) 
and also in the Great Wettern Railtcay v. 
Biiher (6), a deoision of Mr. Justite Buokley, 
and in Born v Turner (7), a deoision of 
Mr. Justioe Byrne. I do not say that all 
these oases are oases of tbe third parties, 
but they are eases where persons who in 
effeot were entitled to an indemnity were 
given solioitor and olient oosts by tbe 
Court. 

Now tbe deoision on the other side is 
a deoision in tbe King’s Benoh Division of 
Mr. Justioe Kennedy, as be then was, in 
MazteeUv, Britiih Thomp$on Houston Co. (8). 
That was the ease of an indemnity against 
prooeedinge for negligenoe and there Mr. 
Justioe Kennedy said:— 

(2) (1894) 1 Ir. B. lS3t t Ir. L. B. 73. 

(8) (1689) 88 Sol. J. 661. 

(4) (1903) 89 L. T. 37. 

(6) (1004) 00 L. T. 284. 

(0) (1905) 1 Ch. 816] 74 L. J. Oh. 24)i 02 L. T. 
104t 63 W. B. 279. 

(7) (1900) 2 Cb. 211 atp. 217t 69 L. J.Ch.SOli 63 
L.,T. U8j 48 W, E. 697. 

(8) (1904) 2 K. B. 842i 78 L. J. K. B. 644. 


CASKS. 

"It seems to me. in the absenoo of 
authority to the oontrary, that a person 
who is indemnifyiDg another against the 
oosts of an action cannot, unless there are 
some special oironmstances, be called upon 
tT pay (hem as hetwaeu solicitor and olieot. 
He must pay them as between party and 
party, but I do not thinlf he is bound to 
pay more. ” The ^pp^^t6^’a note, however, 
at the foot of the judgment refers one to 
the above form in Seton and adds, The 
attention of the Judge was not called to 
this at the time, but his Lordship has 
since brought it to the notice of the re¬ 
porter. ” 

Now, this ca«e of Mr. Justice Kennedy 
is, perhaps, on the facts, rather different to 
tbe class of indemnity cate one has to deil 
with here. But, however that may he, it 
is to my mind most material that the 
learned Judge’s attention was not drawn to 
Lord Justice Romer’s order nor to the 
Form in Seton, As to this, 1 must om* 
phasize the fact that Seton is rather more 
than a mire ordinary text book in tie 
Chancery Division in England. It is a book 
that is in constant use there by Judges 
and Counsel and also by the Registrars 
whose duty it is to draw up the orders 
of the Court. Therefore, it is likely that 
any error will very soon be brought to the 
notice of the Court. It seems to me, with 
great respeot to Mr. Justioe Kennedy, that, 
as far as the authorities go, the balauoe 
of authority ie in favour of giving oosts, 
in a oase like this, as between solicitor 
aud olient. 

Then, if we turn and oonsider tbe matter 
from tbe point of view of disoretion, L 
think that this balance of authority agrees 
with oommoD fairness. Take the present 
ease. To my mind, it is clear that the 
liability on these cotton oontraotsas between 
tbe defendant and third party as from 
tbe 2Ist May was on the third party and 
not on tbe defendant, and that the third 
party was to hnd all moneys necessary 
for Bnanoing these transactions. Why, then, 
if tbe defendant, aoting in effeot under the 
direotiocB of third party and in effeot as 
bis agent, inours personal liability for tbe 
benefit of tbe third party, why should he 
be left out of pooket, because the third 
party omits to carry out what he had 
promised to do, uamely, to keep the defend* 
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ftnt in fnndfl. The re-nU i^i thit the 
defendant ia saed and haa to pay the oiata 
of the action broQtjht by tlie plaintiffs. If 
I paid that the defendant oan only rei^V'^r 
bii party and party oi?ta of that action, 
it woold I'^ave Inm w.t i thj» <Iiffr)reme 
between party end party oosta und solioltor 
and client oosto, whioh ho woold have to 
paw to his own polioltor. In other word^, 
the third party w old ffain to this extent., 
that if he himsiplf had been eoed direotly, 
be woold have to pay his own solioitor 
and client costs hot that as the defendant 
is soed, he can osoapo with party and 
party costs. What he is askint; me to 
do is this, that beoioso he a?ed a oat's 
paw be shoold only pay party and party 
•oits and be allowed to make the oat’s 
paw, tie., the defendant, pay the difference. 

I do not see any fairness in that. The 
costs of the third party notice itself seem to 
me to stand on a different footing. Treating 
the notice as a separate suit, the coats wilt 
follow the ordinary role that a litigant even 
tboDgh snocesafol only recovers party and 
party costs. That, no doobt, is the reason 
for the distinction drawn in Seton between 
the costs of the original action and the 
•osts of the third party notice. 

The right order, in my opinion, on this 
qaestion of costs is to follow the above 
form in Seton, and I accordingly make my 
order in the term of that form. 

As I have already said, the decree moat 
be shown to me before it is passed and 
entered. 

Attorneys for the Plaioliffd Messrs LtUle 
5 * Co. 

Attorneys for the Defendants : —Messrs 
Fayw Sr Co. 


ALLAUAHAD HIGH COUHT. 

FiBbT Civil Akpkal No. d20 or 1917. 
December 20, 1919. 

Frestnl Sir Grimwood Mears, Kt., Chief 
Jaetice, and Joatice Sir P. C. Baneriee Kt 

iiaja BHAGWAN BA KSH SINGH 

“DirKunArr—A ppellaht 

I eriMi 

DAMODAUJI JOSlIl and (auzr-: _ 

PL*INllHf«—RB-PONtKaTd. 

Account, Mettled, ul.en may lo reofened—Lndua 

inllu€ncc—Comj4>und inUrat - .ie-juicMccnec^Interest 
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after imtifntion of Muif, u'h^n mjy he aivarded^DUcre. 
tion C’O'ir^. 

8d({1.'i 1 ;i ■ • iiHjid Ik* t WOOD two pnrtlos may bo ra- 
op!»iu*tl (.11 t|jo i/r inii>l of intiiil error or fraad ; 
the ■•Ms'iMico of ;i lidtioiory r,)laMon botwoon the 
parlic-i n.)t neco-S.saiy. [p 21, col. 2.] 

It H t.p'Mi t.) a creditor to ask his debtor to execute 
doiiinicnts ilia particular form, and the foct that a 
cro-lif r wrif.'s (a his debtor’s servant to obtain his 
miHt-r’H siijMatiire to that form does not raise the 
inft reiico that imJiio inlluofic3 was to be used fo 23 . 
col ’ 

Wher.* ncooiints ont iin c'.e.ir and sp)ci3o entries 
of coiiipcuiMl int.jrest, and they aro accepted by tho 
debtor without any cbjoction on liis pirt. it is a 
roas »nnbl.’ iiifor.moo that ho has agreed to piy 
compound interest, [p. 23, col, 2.] 

Tho award of iiitort'st after institution of a suit is 
wiihin the discTotion of the Court and whore, through* 
out tho whole perioil of tho dealingA between tho 
parties, comjioiind intore.st has been charged and tho 
total amount of .such inferoAt exceeds one-third of tho 
amount of tho claim, a Court would 1)3 justified in 
refusing future interest [p. 25, col, I.] 

Firat appea’, against tha deoraa of the 
Saboi'.iinatd .lodge, Banares. 

The Hon’bleMr. Motilal Nehru, The H^o’bla 
Dr. T. B. Siipru and Mr, Jjwihir lal Nehnt, 
for tl e ApDplIant. 

Mr. B, E. 0 Conor, for tha Raspendanta. 

JL DOMBN r. —This appeal arises oat of 
a soit for recovery of Rs. .1,50,000, principal, 
and Rs, 5S,74G 1*6, interest, in all, 
Ri. 4,0i,74G* 1 *6, on the basis of a promts lory 
note exeonted by tho appellant on the Oth of 
November 1910. 

The plaintilT.s are a firm of jewellers and 
money-lenders of Benares, who carry on con* 
eiderable business. The defendant-appellant 
i.s the Raja of Amethi and a Talaqlar of 
Ondh. In 1904, a suit was pending against 
him in regard to his Fstato and for the ex¬ 
penses of that suit he was in need of money. 
He WPS approached by tho plaintiff’s firm 
and dealings began with him. Barge sums 
of money were advanced lo him from time to 
time and he also purchased jewelry of eoo* 
eiderable value from the plaintiffs, It is 
alleged, and not denied, that he received 
from the plaintiffs nearly three lacs of rupees 
in cash and it is stated that jewelry of the 
value of nearly Rs, 90,000 was supplied to 
him. Aroounts were submitted to him from 
(icae to time and he signed them and, on 
two previous cocaaions, executed promissory 
notes for the emoonte shewn by tbeaeeonnta 
to be doe. The 6nal promissory cote is 
that of the 9lh of November 1910, for the 
principal eum of Re. 3,10,000, Therateof 
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intereBt meotioDeii in the note is S-annas 
per eent. per mensem, that ie, 6 per cent, 
per annom, simple interest. The plaintiffs’, 
however, state that the rate orally agreed 
opon was somponnd interest at the same 
rate with monthly rests and interest has 
been olaimed at that rate. Credit has, of 
•onrse, been given for payments made by the 
defendant. 

The defendant-appellant, whilst admitting 
exeontioD of the promissory note, apssrted 
that the Bret plaintiff, Damodarji Joehi, had 
ingratiated himself into the favoar of the 
defendant and asqaired great infloecoe over 
him; that in eollosion with the defendant’s 
eervants he fraadolently eansed the defend* 
ant to eign aoeoants and exeeate promissory 
notes; that it was noderstood between the 
parties that aoooants woold be explained 
and adjasted when final payment would be 
made; that this bad not been done, and that 
the fall amoant of the last promissory note 
was not due to the plaintiffs. He argei 
that the aaooants shonld be re opened and 
fresh aoooants taken of the dealings betwoen 
the parties. He objeoted to the obarging 
of eompoand interest, to the olaiming of 
interest on the prioe of the jewelry sold to 
him, to the price of the jewelry and, in 
partioolar, to that of a blue diamond, and 
in sabetanoe be contended that he had 
been overcharged to the extent of about 
Bs. 50,000. 

The Court below has droieed the nlaim in 
part. The learned buboidinate Judgo rtfa-ed 
to re open the accounts on the ground that 
a settled acocunt could only be re opened 
where a fiduciary relation existed between 
the parties and no such relation existed 
in the present case. As to the blue diamond, 
he held that the fire! plaintiff was the 
agent of the defendant for the pQroha<?e 
of it and that be could only charge the 
price actually paid for it to the seller. The 
learned Judge,therefore disallowed Rs. 10,100 
the amount of difference between the price 
charged and the amount paid. As to other 
articles of jewelry, he held that it had not 
been established that any oxoMowivc ^ > cn 
was made. He fr.rtlu r ht-ul n a t 

iffs had wr.iigfully detuii o - 

of gold whiol) they had .. 

defendant and {awned with the AiiunuOskd 
Bank and that the defendant was entitled 
to inteipst on the v^la^ of the gold bara« 


OASES. 

He accordingly deductel from the claim tho 
amount of snob interest He also was of 
opinion that the plaintiffs were entitled to 
obtain simple interest on the amount of 
the promissory note f.ir Hi 3,50 003 and 
not compound interest chimed and he 
did not allow further interest for the period 

enbseqoent to the ioslitation of the suit. 
The total amount for which a decree was 
p^sfied was Rs. .3,51,:i5)-y 3. The defendant 
has preferred this appeal and the plaintiffs 
have filed cross-objections in regard to the 
order of the Court below as to the gold bars 
and the interest for tho period of the pendency 
of the suit and future interest. 

It is contended on behalf of the appelhnt 
that it has been proved that he provisionally 
signed the promissory note on the under* 
standing (bat full and true accounts would 
be rendered at the tims of the final closing 
of the account and it was strenuously urged 
that, inany case, the appellant was entitled to 
have the accounts re-opened. 

The view of the learned Sab)rdinate 
Judge that settled accojot^ can bs re opeoed I 
only where a fiduciary relation exists is, in 
our opinion, incorrect. Settled accounts may 
be re ope'md on the ground of substantial 
error or fraud, This was held in irilftamcon 
V B'lrhour (i), where the law on the sobjeot 
was thus laid down, by Jessell, Master of the 
Rolls: — 

" if they (the errors) are sutficient in 
number and importance, whether they 
are ernox caused by mictike, or errors caused 
by fraud, tho Couri has a right to open the 

accounts. But. when the account is 

between persons in a fiduciary relation and 
the person who oooupie.s the position of 
accounting party, that is, the trustee or 
agent, is the defendant, it is easier to open 
the aMOOunt than it is in cases where persone 
do not occupy that position, that is to say, 
that a less amount of error will justify the 
Court in opening the account." His Lord- 
ship added that Every case must depend 
on its own oiroumstancea.” The same view 
w^B held by tho Privy Council in McKellar 
V W-tfac-U) In tho present oise it is 
• h r*' ' an H'l H.iusiary relation and 

^'(ind was 

iT. 7 L. T. 

6 M. I h dloo. W O aTH; I Uquitj 

Bop. aODi I Snr. I’. C. J. 4^3; 18 K. R. 083; 14 U. 
144; 07 R. U. 02. 
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perpetrated. We have, therefcre, tn ooosider 
whether the aoeoaets have been ehowo to 
be erroreoue to a ooneiderable extent both 
ioamorint and the nnraber cf ifeniB.” 

As we have already eaid, it is admitted 
that large eoma cf the money were advanced 
to the apreliant in pa«h. It is farther 
admitted by the appellant that he received 
twelve articles of lewelry from the pUint- 
iffa which are atill in bis poseesMon and 
have been ased by him or liy membera of 
his family. Aa regards theae articles, ex¬ 
ception has been taken chiefly in regard to 
the blae diamond. In respect of the other 
articles it was staled generally that the 
price had been overcharged. An attempt 
was made to sopport this allegation by the 
evidence of a jeweller, bat this evidence is 
far from satisfactory. Aa we ehall point oat 
hereafter, the aoooants aabmitted to the 
appellant from time to time as to the de¬ 
tailed value of these articles which were 
accepted withoat demur and as to which 
at no time daring the whole course of the 
dealings between the parties was any objeo. 
tioD raised. As for the blue diamond the 
Court below has reduced (he rrioe charged 
for it by Rp. 10.100. The ground on which 

it has done so, namely, that the plaintiffs were 
the agents of the defendant in the matter 
of the purchase of the blue diamond does 
not commend itself to os. The fact, how¬ 
ever, remains that the account has been 
rc-opencd as to the price of the blue diamond 
and the plaintiffs have submitted to the 
order of the Court below in the matter 
and have taken no exception to it. It is 
not, therefore, necereary for us to enter 

further into the queetion of the price of the 

blue diamond. As to the other jewels there 
is no ratisfactory reaeon for re opening the 
account. 

The nmainder of the account between 
the parties consists of (1) moneys paid in 
cash to or on account of the appellant 
(2) sums expended by the plaintiffs in con* 
nectioD with a garden-house of the appel 
lent in Benares, and (3) interest on the 
moneys advanced as well as on the price 
of jewelry which remained unpaid. As wo 
have mentioned above, there is no dispufe 
ID regard to the fin-t item. It has not 

been Hen.fd that all the sums entered in the 

ic.crnte wera raid e Her to the appellant 
ID obth or (0 Ills creditors euoh as ibe 
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Benares Bink. The correctness of itemsof 
the second description has not been shal- 
lenged, and the items I ave also been proved 
The total of these it3m8 i?, moreover, compa¬ 
ratively email. It i.s the ifc m of interest which 
is raid to have been errcnecuely charged in the 
accounts and it is this item to which almost 
the whole of the argument addressed to 
us on behalf of the appellant was directed. 

The plaintiffs haveintheir aoo 'unts charged 
compound interest with thre»* monthly rests. 
The defendant appellant, denies that be ever 
agreed to p^y compound interest and it is 
the charging of compound interest to which 
he objects and which is alleged to be a 
serious error in the aooount.o. There is no 
direct evidence, save the statement of 
the flrst plaintiff, DAmodarji, that an 
agreement was entered into for the pay¬ 
ment of compound interest. The state¬ 
ment of Damodarji on the point seems 
to be hearsay but »e find that, ever since 
the eomitencement of dealings between the 
parties, on the 20th of November 1904, com¬ 
pound interrab has beon charged in the 
accounts. These accounts are printed on 
page ^2 and subsrquent pages of the re¬ 
spondent’s bock. It appears that since that 
dale aceounls were madeoot and submitted to 
the defender t In the years U04 and 1^05 
piomisscry notes appear to have been taken 
frrm the defendant on each occasion when 
noney was borrowed by him in cash from 
the plaintiffp, but when the dealings were 
extended and mutual oonBdonoo was estab¬ 
lished the practice of taking promissory 
notes seems to have beon disaoDtinaed. 
We And that in 1907 when partition took 
place between the several members of the 
plaintiff’s firm an account was prepared of the 

amount due to the firm by the defendant. This 
account, which is printed on page 62 of the 
respondent’s bock, showed a balance of 
Rs. 1,14,67^ 7-y as due by the defendant 
and was signed by him. Obhunnu Lai who 
made the partition added further iotereat 
and declared the total sum due up to Slet 
August 1907, and allotted it to the share of 
the plaintiffs Not only was the aoccuot 
signed in recoerition of its being correct 
but on the 24th of Nov^-mber 1907, a pro¬ 
missory note was executed by the defend¬ 
ant for the total amount due up to the 
aforesaid date, ir.oloding compound interest, 
io this promuscry oote refetenoe was madt 
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to the aoflonDta of the plaintiffs. To aooonnts he wag ill. This evidence is hardly saffiulent 
for eubseqaent years oomponnd interest was to prove bribery. Another oiroomstanoe 
aharged every quarter till on the ‘2Stb referred to on behalf of the appellant is 
of Ootober 1908, a balanoe was struok that the plaintiff Damodarji wrote a letter 
and signed by the defendant admitting to R^gho Ram in whiah he told him that 
Rv. 2.02,384 1-2 to be doe, for this amount be the aaaounts should be signed and a pro- 
exeaoted a promissory note on the I9th of missory note drawn op in a partioular form. 
May 1909, After this date also dealings It is not unusual fora areditor to ask his 
eontinoed between the partita and on the debtor to exeaute dooomente in a partiaolar 
9th of November 1910, the promissory note form but his writing to the debtors servants 
for Rs 3.50.000. whioh is the foundation to ask hie master to sign in that form does 


for the euit, wae ezrcuted. It reeites that 
the aoooont of the note was admitted to 
ha due. In the aoeounts for the whole of 
this period eompcund interest was oharged 
and there was no oocoealmeot or misrepre¬ 
sentation of any sort The defendant asserts 
that the aoooonte were never explained to 
him and that be signed snob papers and 
doeuments as be was a«ked to sign. It is 
said on his behalf that he was entirely 
under the influenoe of his servants, Muham* 
mad Amin and Ragho Ram, that these 
men were bribed by the plaintiffs and that 
they obtained the defendant’s signatures on 
aooonnts and other papers. The evidenee on 
the reoord does not satisfy us that these 
men had suoh inflaenoe over the defendant 
that they oould induoe him bliudly to sign 
aooonnts admitting liability for large sumg 
of money and exeoule promissory notes for 
these sums. The defendant is the owner of 
a large estate and is apparently a man of 
affaiis. He had managers, some of whom 
were Europeans, to lock after his estate and 
bis pecuniary dealings. U is not, therefore, 
likely that he did not satisfy himself as 
to the general oorreotness of the aooounts. 
As we have said above, oompound interest 
was charged every quarter and nothing was 
ooQoealed. Many of the amounts paid by 
the defendant were oredited towards interest. 
We do not think it probable that all these 
entries escaped the attention of the defend¬ 
ant on that they were withheld from him 
or that be was deceived in any way as 
regards those entries. It has not been prov* 
ed to our satisfaction that Muhammad 
Amin and Ragho Ram were bribed. The 
only evidenee to which our attention has 
been called eoDsiets of letters from which 
it appears that on one occasion a small 
sum of money wae paid to Muhammad 
Amin and Damodarji offered to pay the 
expenses of his medical treatment when 


not raise the inference that undue influence 
was to be used. Muhammai Amin aid 
Ragho Ram have not been examined as 
witnessea, although they appear to have 
made over to their master some of the 
letters written to them by Damodarji, plaint¬ 
iff, and they have not ventured to depose 
before the Court that they never explained 
accounts to their master and that he did 
not understand the accounts when he signed 
them and executed promissory notes. Under 
these oiroumstances, we are uuableito bold 
that the appellant was ignorant of the con¬ 
tents of the accounts signed by him. As 
these accounts contained clear and specific en¬ 
tries of compound interest and they were 
accepted by the defenTant without any 
objection on his part, he acquiesced in the 
charging of compound interest and the in¬ 
ference is not unreasonable that be bad 
agreed to pay oomponnd intere8^ In com¬ 
ing to this conclusion we have not over¬ 
looked the fact that in none of the early 
promiseory notes executed by the defendant 
there is any mention of compound interest ; 
but, for the reasons stated above, we think 
it is DOW too late for the defendant to 
repudiate the inclusion of compound interest 
in the accounts and to urge that the accounts 
are erroneous. The Court below, wae, in our 
opinion, right in refusing to re-open the 
account which was adjusted by the execu¬ 
tion of the promissory note on which the 
claim is based. 

The oontentioD put forward on behalf 
of the Appellant that it was agreed at the 
time of the execution of the promissory 
note in suit.that the accounts would be 
explained and adjusted when payment would 
be finally made is, in our judgment, without 
force and it has not been established that 
such an agreement was entered into by the 
parties. It is true that Mr. McGregor, the 
manager of the defeodar.t, wrote to tbo 
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plftiotiffa on the 9th of April 191.?, for 
a detailed aoooont of their dealioj^s with the 
Raja, bnt he raid that he wanted thie be- 
eaoee Mohamrrad Amin tad not (jot all 
the paper* thereby implying that he had 
some of the papers. He repeated the 
reqoeat on June 7th, 19l?fpea K, 40 and 
R. 4\) On the l«t of July 1913, however, 
be wrote to the plaintifFa aa follows:- ‘l 
have seen yoor bankinR aooount with the 
Raja Saheb of Amethi and find that sinue 
the pro note handed to yon by the Itaja 
Saheb for Rs. 3.50,000 on 9lh November 
1910, a further sum of Ra. 47,241.13.0 has 

aooroed on intereet, makincr up a total duo 

to you of Rs. 3.t 7.24l 13.0. I am arranjr 

iDg that, in the end of September r9J3 jf 
your amount is not paid off In full, a rnort. 
gage bond will be exeouted inolnding 
interest up to the date of its exeoution." 
This letter, whiah is printed on page 42 
of the respondents’ book, shows not only that 
the manager had seen the plaintifi’s aaoonnts 
but also that the amount of the prominsory 
note in suit, together with subsequent inter¬ 
est, was due and that arrangements would 
be made for its pajments. A letter in sooh 
nneqaivooal terms is ineonsistent with the 
theory of a future adjustment of acaounts. 

A suggestion was finally made to the 
effect that the pmmiseory note in question 


was not eieoutcd on the date it bears bui 
on a later date. There is, in oor judg 
meet, no foundation for this suggestion 
The plaintiffs had nothing to gain bj 
antedating the doanment. 

For the above reasons, wa are of opinior 
that the defendant’s appeal is without feroj 
and must be dismissed, 

We have now to ooneider the objiotions 
raised on behalf of the plaintiff.s respondents, 

The first objtolion relites to ►onm hirs 

of gold wh o’i tKo plaintiffs admittedly took 

from the defeudaut and did not return for a 
long time. The plaintiffs have stated in the 
plaint that the gold was given to them at 
security for the money due to them and 
this Btetement has been repeated by Damo- 
dam in his deposition. The defendant, oc 
the other band, asserts that the bars ol 
gold were taken from him by Damodarj, 
lor the purpose of raising money to enable 
him to purchase a ptail necklace. The gold 
bars were handed over to Damodarji on tbs 
Mtb of July 11.10, and it hao boao pro«d 


by iroontrovfrtlble evidence that be pawned 
them wilh the Benares Branch of the Allaha* 
had Bar k three dayn afterwards as security ' 
for a loan of Rs 2,04,000 and they re¬ 
mained in the ooatody of the Bank 
till October 13 h, 19l?.althongh the debt bad 
heen discharged in the previous month of 
December. The statement of Dimodarjl 
that the gold had been given to him as 
security for the money due to him is clearly 
untrue. In the receipt which he gave for 
'he gold on the 18th July 1910 (page II4A) 
there is no mention of security at all 
and thele'ter which he wrote to the defend- 
ant on the 19th of July 1910 (page 97A) 
clearly negatives the allegation of security, 
in that letter he stated that the deposit 
(le, the gold) would be detained for two 
or three rooi ths and clearly implied that it 
would be given hack after that period. In 
a subseqaent letter, dated Daeerober 10,1910, 
(page 97A), referring to a demand for the 
gold, he ''aid^^ that it was of no use to him 
and added, As it was kept with you so 
It IS kept with me." He also said that he was 
making arrangements about it. It will be 
remonih^red that all this time the gold was 
pledged will) the Allahabad Bank for the 
money bnrrowMl -r it hy Da7,od«rji, 
that Damcdarji was making an untrue re. 
pros«n‘ation in this letter. The ftatement 
he made in his deposition as to the dal© of 

the return of the gold was also clearly 

untrue. We are salicfird, in agreement with 
the Court below, that the told was nrt 
given to the plaintiffs by way of srrnrily. 
Ihe defendant has sworn that ho asked 

for the return of the gold through Moham. 

mad Amin. This is corroborated by the 
admMuon of Damodarj;, as contained in 
tho lotlor of ths 10th of Decombor 1910, 

I' which we have roforred above. It is 
tluc iimnifest that the gold, which was 
of largo value was wrongfully detained 
for upwards of Ihreo years in spite 
of demands for its return. The Court 
Mow was, therefore, justified in allow. 

11 g compensation to the defendant for the 
wrongful detention of his gold and we 
think that the amount of oonpeni^atmn viaa 
properly snd reasrnably assessed. In our 
judgment, the objeciion of tho plaintiffs in 
regard to (lie gold and tie defendant’s 
plea that the compensation awarded is inad^. 
quate are Loth untenablet 
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The next objettion advaoaed on behalf 
of the respondents is that the Gonrt below 
has improperly refused to award interesi 
to them for the period of the peodeney 
of the suit as also fotnre interest. As 
we have already stated, the learned Sab- 
ordinate Judge awarded simple interest only 
on the amount of tbe promissory note in 
suit and not eompound interest as olaimed. 
This he did up to tbe date of the insti¬ 
tution of the suit. Tbe plaintiffs have taken 
no exoeption to this award of interest, but 
they urged that farther interest for tbe 
period subsequent to the date of the suit 
ought to have been awarded. The reason 
assigned by the Oourt below for its aetion 
may be open to oritioisim. But a Court 
has a disoretion to the award of interest 
after the instituation of a suit of this dei* 
oriptioD. Having regard to the faet that 
tbroughout the whole period of the dealing 
between tbe parties oompound interest has 
been eharged and the total amount of sueb 
interest exeeeds a las of rupees the Court 
below was, in our opinion, justified in de- 
olining to award farther interest. We, there¬ 
fore, disallow the respondents* objeetion as 
to farther iuterest. 

We think that, alibongh the appeal has 
failed, the respondents should not be allowed 
eosts of tbe appeal as a mark of our dis¬ 
approbation of the eonduot of the prinoipal 
plaintiff in making numerous statements in 
this oase whioh we eanuot help thinking 
were, to say tbe least of them, untrue 
statements. We aooordingly dismiss the 
appeal and overrnle tbe respondent’s objeo- 
tioDs and direst the parties to bear their own 
eosts in this Court. 


Appeal ditmiaed. 


PATNA HIGH COURT. 

LxTrgRs Patkst Appi*l No. 9 0¥ 1919, 

April 30, 1920. 

I'reseni :—Sir Dawson Miller, Kr, Chief 
Justioe, and JustioeSir B. K. Mullisk, Kt. 

Maharain Sin RAMESHWAR SINGH 
BAHADUR—DichEi-uoLuER—A ppellant 

versui 

SUBU LAL JHA—JCI Gi EhT DlBTOR— 

RV'POsnKNr. 

KMCulion of decree — Decree, mi^taJee in recitaU in — 
Kteculing Court, u-hether can look behind decree. 

Where in the recital pirt of a decree, the nature 
of the claim aa sot forward in the plaint is in¬ 
adequately recited the executing Coart is not Id 
any way bound thereby, and it is within tl»o com¬ 
petence of such Court to examine the record and 
to ascertain for itself what the actual existing 
circumstances are. [p. 26, col. 2j p. 27, col. 1.] 

Letters Patent Appeal against a dsoision of 
Mr. Justioe Coutts, dated the lOth Marsh 
1919, affirming that of tbe Officiating Die* 
triot Judge, Durbbanga, dated tbe 8th June 
191?. 

Messrs. Purnendu Naratn Sinha and 
Mmori Pratad, for the Apptiiant. 

JUDGMENT. 

Miller, C. J.—In my opinion this appeal 
should be allowed. Tbe question for determi* 
nation is a eomewbat teobnioa) one and arises 
in the following oirsumstanoes. The plaintiff 
brergbt a rent suit Rgainst his tenant 
olaimirg rent fer three years. For the first 
two years tbe rent elaimed was at the rate of 
Rs. 4b, odd, in respeot of the bolding wbioh 
during tboee two years oonsisted of 12 bighof, 

bkatlahs, $ dhuta. During the (bird j ear, as 

appears from the plaint, the area of (he 
holding had been reduced by leason of a 
rcorgnisid transfer of a part of (he bo.'dirg 
and, therefore, for that year tbe rent was 
olI> Rp. 26, odd. in reepeet of (he diminicbed 
area oonpisting of 6 bighoa, 18 katlhaa_ bk dhuia, 
ai>d H e total amount olaimtd, after giving 
credit fer certain pa) mentr, was R^. 1II. 12 0. 
Tbe suit was apparently uDoonteste d and the 

fasts wbioh 1 have stated as to tie i edootion 

of ares, with a ooneequent rednstion of rental 
during the third year were clearly pnt 
forward in tbe plaint An ex parfe decree 
waspaeeed and the operative part of the 
decree merely directed that the defendant 
should pay to tbe plaintiff tbe sum of 
Rs. 111-12 0. The recital in the decree, how¬ 
ever, which purported to shew from the plaint 
the nature of the slfkim, merely stated that- 
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tbe rental was olaimed in respeot to an area 
of 12 biohas, 5 kattahs, 8 dhun^ and that the 
rental alaimed was Rs. 45, odd. That 
reoital was not complete in the sense that 
it did not state that for the third year, as 
appeared from the plaint, the area had been 
red need to 6 bighat odd and the ;ama to 
Rs. 28, odd. It seems clear that in the 
judgment itaeR, although we have not had 
the advantage of seeing the actual judgment, 
there was m adjudication in the proper 
■enae of the term upon the question of the 
actual area of the bolding and as Ihe^uit 
was undefended it is reasonable to suppose 
that tbe Court assumed, as it was bound to 
assume in the absence of any evidence tc the 
sontrary, that tbe holding at the date of the 
suit was of the smaller area, that is to say, 
6 highat, 18 kattaht, 5^ dhurt. 

When the plaintiff applied for execution 
tbe learned Munsif presiding over tbe 
executing Court had bis attention drawn to 
the fact (hat, whereas, according to the 
reoital in the decree, the area was 12 bigh it, 
odd, tbe area which the plaintiff sought to 
sell in execution was only 6 higSat, 18 katlahs, 
dhurt, and, therefore, without any ex¬ 
planation, which does not seem to have 
been afforded to him, he very properly came 
to tbe oonclusion that the ealenot being a 
sale of tbe whole area could ooly be treated 
as a sale in execution of an ordinary money* 
deciee and not as a sale which would carry 
with it all the incidents of a sale under a 
rent’deoree. From that deciiion the plaintiff 
appealed to tbe District Judge and then, for 
the 6r8t time, it was pointed out before 
tbe Dietriot Judge how tbe error bad arisen, 
and that, although tbe Munsif upon tbe 
information he bad, might have been justi* 
Bed inthe oonolusioD which he drew, still 
in truth and in fact the area of the bolding 
was not tbe larger area of 12 bighat, odd. 
but the smalUr area of 6 bighat, odd, and, in 
these eireumstanoes, his decision ought to be 
set aside and a sale ought to be ordered as 
a sale in execution of a rent-decree. The 
learned District Judge, although be admitted 
the actual facts to be accurate, as 1 have just 
staled them, came to the oonolusion that, 
teebnically, the lower Court was right and’ 

that, therefore, the appeal eould not be 
allowed. 

On appeal from that decision to tb^s Court 
|be esse was heard -by a singh Judge 
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who took tbe same view as the Distriet 
Judge anddisraissed theappeal. Theopinion 
of the learned Judge of this Court was 
that there had apparently been some mistake 
in tbe decree which, as the lower Appellate 
Court bad staled, bad been carelessly drawn 
up and that, in his opinion, there was no 
doubt that tbe view of law taken by tbe 
Court below was correct. 

The only question, it f<eem8 to m\ which 
we have to consider is whether in fact 
the executing Court was bound by that 
part of the decree which recited the 
nature of the claim, as set forward in the 
plaint, and was not entitled to look behind 
it and see what the actual existing cir* 
oumstances were. He was undoubtedly bound 
by the operative part of fhs decree, that is 
to say, that tbe plaintiff was entitled to 
recover a sum of Rs. J1M2 0 and he had 
DO discretion to oonsider in any way how 
far that might be right or might bs wrong. 
By that part he was clearly bDutd. But 
tbe next question that bad to be considered 
was, whether in fact what was being sold, 
or rather what the plaintiff asked to sell, 
was tbe whole holding or only a portion 
of it. That was solely and simply a ques¬ 
tion of fact to be decided at sometime 
or other before the sale took place and 
before the sale prnoUmalion was issued. 
Had there been any adjudication by tbe 
Trial Court as to the exact area of the 
holding, that would have been binding upon 
the executing Court and the executing 
Court could not have gone behird it. In 
such ciraomstanoes, the executing Court would 
have been bound to decide, without any 
further enquiry, (hat an application to eell 
6 highat in pursuance of a judgment ob¬ 
tained for rent for a holding of 12 &tV'iar 
should only be treated as execution of a 
money-decree but in the present case there 
was in fact nn adjudication at all to that 
effect, and, therefore, that part of the decree 
which merely recited, and recited inade- 
quaiely, the nature of the claim as set 
forward in the plaint was not, in my opinion, 
in any way binding upon the executing 
Court. The question which the executing 
Court had to determine was a question of 
tact and a question of fact upon which 
there had been no adjudication iu the 
lower Court precluding such a determina- 
li.i), and, therefore, it WAi wUbia the eoo. 
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Petenoe of the ezeoatiog Court to ezamioe 
fbe resord aod to asoertain for itself (vh)- 
ther ID faot it tbe whnU hollin; or 

only a portioD of it wbiob was being soli. 
That the exedoting Ooart refused to do. 
No doubt, that refusal was due to the 
maoner Id whieh the ease was presented 
before it, as the attention of the learned 
Monsif does not seem to have b.’en drawn 
to the faot that the plaint shewed that 
the area at tie time of the deorae was 

only 6- bighai. When the matter oame 
before the learned Distriot Judge on appeal 
aod the facts were clearly pot before him 
I think that, at that stage, he ought to 
have allowed the appeal and ordered the 
sale to take place as a sale in execution 
of a rent-decree. Inroyopioion, this appeal 
ought to be allowed. The- respondents have 
not appeared in thie Court and, therefore, 
there will be no coats of the appeal and, having 
regard to the manner in whioh the ease 
baa been pot forward in the Courts below, 
I do not think that we ought to itake 
any order as to costs in favour of the 
present appellant. 

Molliik, J —' I agree. 

Appeal allowed. 


PRIVY COUNCIL. 

Appeal fsom tub Mauris High Codkt. 

May .i, 1920. 

Pfeieut :—Lord Viscount Haldane, Lord 
Visaount Finlay, Lord Moulton, Lord 
Sumner aid Lord Parmoor. 
TOOLSIDAS TBjJPAL — Appellant 

tenut 

M. P. VENKATACHALAPATHY IYER 

AND AKOtUEB—R b< PCNDBHTB. 

extract, conitruction of—PerformoTice, condition for 
ot'otdin^—CondiVton not coming I'nio mtHfence —Breach 
of contract—J)amage$, liahiUtg for. 

Tbo parties entorod into a contract in India for 
the purchase and sale of Ali/arino at a certain rate : 
the contract providod that if tliorowis any lluc- 
tuation in tlio Syndicate nitos, the conditioiiH of 
the confrnct regarding the prico would become void, 
and the price would l>o tired by mutual consent. 
The Syndicate was cumposed of a German firm an«l 
an English memlror or nienilxjrs and regulated the 
^PPly fl*od the price of Alizarine The Great 
War broke out aud deliveries ouutinucd for souio 


time, aud then ceased. The puroliasora brought the 
present action for damages for breach of the contract 
to contiiiiio the delivoriejs, and the queetioii was, 
whether the War frustrated the contract either 
gonemlly or by destorying the Syndicate: 

Held, that tiio matter was purely an Indian one 
ami there was nothing in the contract which in 
t-»rin8 inude any modification of the obligation of 
the sellers depend upon the contiimance of the 
Syndicate; that as there was no tluctuation or altera¬ 
tion in the Syndicate rates, by reason of the 
Syndicate not havinif been operative, or for sorno 
otlior reason, the con<Htinii avoiding the contract if 
there was such tluctuation never came into of>eratioii 
and the contnict oontiiiuud on the footing of the 
rates specified, and that a« the contract was broken 
the buyers were entitled to recover duiiiages. [p. 2H, 
col 2 ] 

Appeal from the iudgmant of Mr. Justioe 
Abdur Rabim and Mr. Jo^ttae Srinivasa 
Aiyangar, in Appeal No. 372 of 1915, 
dited the 2nd February 1917, affirming that 
of the Subordinate Judge, Madura, in Origin¬ 
al Suit No. 31 of 19l5, dated the llth 
September 1915. 

Mesflre. L^flie Scott, H. 0., and K, Brown^ 
for tbe Appellant. 

Messrs. Olauion and B. Dube, for tbe Res¬ 
pondent. 

JUDGMENT. 

VieOUNT H LDkNS— Their Lordships do 
not tbirk it neoeseary to oall on Counsel 
for (he respondents. 

On the view which tbe Board takes of 
thie appeal, tbe question which arises is eim- 
ply one of tbe oonetruotioD of three letters, 
and it is, theiefore, noDeoissary for them to 
delay making a reoommendatioo to the 
Sovereign. 

The controversy arises with reference to 
a contract made for the sale of A1 z^rine, a 
ooAl-tar dye. The contiaot is cie made 
between parties in India, who, so far as 
appears, oontracted as principals, and it 
relatis altogether to matters which 
took place and were to take place 
within India. The Courts below dis¬ 
posed of a number of points, but tbe 
only one which remains, and which has 
been discussed on this appeal, is the question 
of coDstruotioD, which goes to tbe root of 
the litigation 

Tbe contract to be construed will be 
f- nnd in thne le’tera ; tbe Srst of tbe 2l8t 
April 1914, the second of the 14th May in 
the mmeyear, and the third of the 18th 
June of that year. By tbe 6rat letter, after 
stat'ng that the purchasers agreed to buy all. 
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their Alizarine for a year from the date of 
the first delivery, and wodH not parobaae 
from other dealers, the parshasers etipuUte 
for a oartain rebate and then prooeed as 
follows: — 

The Roods are to be invoiced as osoal 
at R«*. 321-4 annas which will be paid within 
15 days of delivery withoot interest. If the 
payment is delayed after that time an inter¬ 
est of 9 per cent, per annom will be paid 
by ns. If there should be any fluotnation in 
the Syndicate rates the conditions Uid down 
in this letter reffirding the price and or 
bonus will be void and they will be fixed 
at enoh a time of fluctuation by mutual 
agreement. If this offer is not aceepted 
within 15 days from the date hereof it 
will stand cancelled.'* 

The letter was not accepted within the 
date fixed, but the next letter from the 
purchasers renews the offer, saying that 
they agree by way of fixing a quantity to 
take from the sellers ** the delivery of two 
casks of 4 cwt. 40 per cent. Alizarins every 
month for 11 months and three casks for 
the 12th month.” Then there is a letter of 
acceptance, the third letter, above referred 
to, written by the sellers. 

The question which arises is of this 
nature. The War broke oa». and affected 
the position which is now to be described. 
There wae a Syndicate ojmpojed of an 
important German firm of Alizirine prodn- 
cere and an English member or members, 
and that Syndicate appears to have been in 
the practice of regulating the supply an! 
filing the prices as regard! India and elsa- 
where, and the “ Syndioate rates " referred 
to in the first of three letters are the rates 
the Syndicate fixed. There is no other des- 
criptioD of the Syndicate in the letters ncr 
reference to the Syndicate excepting so far 
as contained in the term ‘Syndicate rate.” 
It has been argued that the letters show 
that the continuance of the Syndicate, wbioli 
may or may not have been put an end to 
by the War, was vital to the continoanoe 
of this contract, and that when deliveries 
ceased to be made the contract was at an 
end. There was a considerable etosk of 
Alizarine in India when the War brok^ out, 
and deliveries continued foe tone lime. 

The purchasers brought thd present aotioa 
in which they recovered Bs. 15.003 dama- 
ge 0 | for broafh of tbo ooptraetto oonlina) 


the deliveries. The question is whether the 
Wai frustrated that ooutraot. either gene- 
rally or by destroying the Syndicate. As 
their Lordships have pointed out, the 
matter IS purely an Indian one, and there 
IS nothing in the contract which in terms 
makes any moiifioation of the obligation 
of the sellers depend upon the oontinuanoe 
of the Sindicate. The reference is to 

Syndicate rates” and these may well be 
rates publicly announced by the Syndioats. 
If so. the only question is what happens 
If these rates are no longer issned. In the 
ofMnioD of their Lordships the meaning 
of the words used, the only words that 
oan be taken into consideration, is this 
that, as there was no fluctuation or altera- 
t.on ip the Syndicate rates, by reason of the 
byndioa'e net having been operative, or for 
some other reason, the condition avoiding 
the oontrsot, if there wae such fluctuation 
never oaae into operation and the result 
was that the contract continued on the 
footing of the rates specified in the part of 
the letter set oat above, and that, as the 
eoDtractI was broken, the buyers properly 

recovered damagee for breach in the Oourta 
below* 

Their Lordships will humbly advise Hie 
Majesty that (his appeal ought to be dis- 
miEsed with costs. 

^ . Appeal (iistfiiifstd. 

t>olioitors for the Appellant:-Messrs. T. L. 

II iUon 4* Co, 

^hoitor for the Respondents; —Mr. H, S. 

L Pol'ik. 


BOMBAY HIGH COURT. 
Orioimal Civil JuRisoionoN Appcal No, 47 

OF 1919, 

February 24, 1920. 

Sir Norman Maoleod, Kt., 
Chief .lustiop, and Mr. Justice Heaton, 

Karim klahi sheti—appillamt 


SHBR AHMED HAJI MIR AHMED- 

Rkspondbnt. 

Doml.,v IlighOou.l Hult»,Oh. VIU, rr. 127 lo 
—PaUnt \B»mbay), el. t 2 ^THir,l jHirty pro, 
dure^Cat^ of action ari$iny partly within juritdiet 
— i<av< of Court — Proccsifiirtf—Itua [judlcctc. *' 
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When a defendant ask:^ the Court to ssue a third 
portj notice in a case in which leave has to bo 
obtained under clause 12of the Lottora Patent, then 
an application shonld bo made to the Jud^e for such 
leave to bo endorsed on the notice in the same way 
as it is endorsed on a plaint, [p Ri, cot 2 ] 

An order on a aummons for direction under the 
rules relatint; to third paity procedure merely 
amounts to this, that the third party corae.s into tiio 
suit as if ho was an added party defendant and tlicn 
it is open to him at the trial to raise any issues which 
an added defendant is entitled to mioo, one of which 
is, whether leave ought not to have been given 
under clause 12 of the Letters Patent as ho was 
residing outside the jurisdiction Cp. 80, col. 1.] 

Before it can bo assumed that leave has been grant* 
ed under clause 12 of the Letters Patent it must ho 
proved that an application was made to the Judge 
Under clause 12 of the Letters Patent, and if the 
Judge makes the order it sliould appear clearly on 
the face of it that ho was giving leave under clause 
12 of the Letters Patent, [p- 30, col. I.] 

Appeal from the deoisicn of Mr. Jaetioe 
Marten reported as 5& Indian Ca^es 16. 

Meerrs, Inverarity and Kanga, for the 
Appellant. 

Merere. BahaSurji and If. 0. SetoUad, for 
the Respondent. 

. JUDGMENT. 

MaOlkod, C. J, —The qaestions in this 
appeal arise out of the third party prooedure 
wbiob was introduoed some years ago by 
.means of eertain Roles nambering 127 to 
163 of the High Court Rules. There is no 
mention in the Civil Prosedure Cede of 
third party prooedure. The intention is to 
prevent a moUiplieity of suits by bringing in 
third parties against whom a defendant 
elaims oontribution or indemnity. The first 
step is to isaoe a notioe by leave of the 
Court or a Judge. A oopy of the notise is 
served no the required person asoordiug to 
the roles relating to the serviae of writs of 
summons. In this Court, the praotioe regard¬ 
ing the servioe of writs of summons is some¬ 
what different from that in England, where 
the aotioD is oommenoed by a writ, and it is 
after that that direotions are given for filing 
the pleadings. 

In this ease a notise was issued against one 
Haji Karim Elabi bbeti at the request of the 
defendant. Then, in the ordinary oourse, the 
matter oame before the Chamber Judge for 
direotions. Under rule 130 the Court or 
Judge, upon the hearing of suoh application, 
mey, if satisfied that there is a question 
proper to bs tried as to the liability of the 
third party to make the oontribution or 
, indemnity claimed, in whole or in part, order 


the queition of fi03h llaSili^y, as bstween the 
third parky and the defendant giving the 
notio’, to be tried in sujh manner, at or after 
the trial of the suit, as the C )Trt o.* Ja Iga 
maydireot. Then, under role 13 I the Court 
or a Jolgs a DOT the hearing of the apnlioition 
mentionel in rule *80 may, if it ehsM 
appear desirable di so, give the third 
party liberty tn defend the suit, sioh 

terras na may bijost^ or to appear at the 
trial and take suih part therein as may be 
just. 

On the 5kh October 1917, an order 
was made by the Chamber Judge 
on an applioation for direotions whereby 
it was ordered that the summons for 
direotions be made absolute and the 
third party was to file his written statement 
within four weeks from the date of the 
order and file his affidavit of doouments 
within ten days after the time to file bis 
written statement had expired, and the third 
parly was to be at liberty to appear at 
the trial of the aotion and take euob p^rt 
therein as he might be advised and shonld 
be bound by the result of the trial. It 
was foriher ordered that the question of 
the liability of the third party to indemnify 
the defendant should be tried at the trial 

of the action but subsequent thereto. 

When the suit came on for hearing, the 
first issue that was raised was this : — 
"Whether this Court has jurisdiction to try 
this suit between the defendant and the 
third party ? ’ As between the plaintiff and 
the defendant the claim seems to have 
been admitted. But the third party dis¬ 
puted the liability which the plaintiff claim- 
ed had arisen on the transactions between 
himself and the defendant. The Court, 
therefore, tried the questions at issue 
between the plaintiff and the defendant 
and passed a decree for Rs. 55,783 3 4 
and interest, lees Rs. 28,000. paid on ac¬ 
count. 

Then, the Court proceeded to deal with 
the first issue, the issue of jurisdiction, 
and came to the conclusion that the ques¬ 
tion of joriediotion was re» judicati on 
the ground that it bad been decided by 
the Chamber Judge that the Court had 
jnrisdio'ioD to bring in the third party at 
the bearing of the suit between the plaintiff 
and the defendant, and also had juris- 
.diction to decide the questions between 
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the third party and the defendant on the 
oontraot of indemnity. 

Now, it is quite oertaio from the reoords, 
and from what was told the Court by Mr. 
Kaoga who appeared at the argument of 
the flomraons for direationa, that Mr. 
Juetioe Kajiji never applied his mind to 
the question whether or not the Court 
had joriediolion to decide the matters in 
isiioe between the plaintiff and the de* 
fendatt, the original parties to the suit, 
on the one hand, and the third party, and 
had never deeided that leave was unneoes- 
eary under clause t2 of the Letters Patent. 

The appellant wa*, therefore, reduced 
to this argument, that it mu«t be assumed 
from the order made on the commons for 
direction that, as a matter of fact, it had 
been decided that leave under clause 12 of 
the Letters Patent was unnecessary, (am 
afraid 1 cannot accede (o that argOTnent. 
The only way in whioh a matter at issue 
between the parlies can be held to be 
ret judicata when it has not been actually 
decided by the Court is under section 11 
Explanation LV, of the Civil Procedure Code : 
“Any matter whioh might aud ought to 
have been made ground of defence or attack 
in such former euit shall be deemed to have 
been a matter directly and sobstantially 
in Ueue in such suit.” 

But it was not necessary cn the sum* 
mons for directions that this point of 
jurisdiotion should have been decided. On 
that summons the deferdan^ wanted to 
bring in the third party into the proceed* 
ingb instituted by the plaintiff against him, 
and, although the learned Judge might 
have decided at that time to refuse direc* 
tioDS, from the fact that be gava directions 
it cannot be aeeumed that he decided toe 
point of iorisdiotion. The order on the 
eammoDB for directions merely amouota to 
this, that the third oarty comes into tho 
suit as it he was an added party defend¬ 
ant and then it is open to him at the 
trial to raise any issues wnisb an added 
defendant is entitled to raise, one of which 
ifl : *' Whether leave ought not to have been 
given under elause 12 of the Letters Patent 
as be was residing outside the jurisdiction." 
Therefore* in my opinion, Mr. Justice 
Kajiji never decided that the Court bad 
jurisdictioD to deal with the third party 


and thequsitiou remained to bs decided 
at the hearing of the action. It would 
l.ave been better if it bad been decided 
at the commencement of the proceedings. 
Had it been decided in favour of the third 
party he could go out altogether instead 
of remaining while the questions betveen 
the plaintiff and the defendant were being 
fought out. It is quite clear that only a 
part of the esum of action, if any, arose 
within the jarisdictinn. Therefore, leave 
under clause 12 of the Letters Patent was 
absolutely necessary. 

But it is suggested that the order giving 
leave to issue the third party notice con¬ 
tained a direction that the notice should 
be served upon the prospective third party 
by sendirig it by registered post to his 
add'-ess at Peshawar, and we are asked to 
assume from that that it is equivalent to leave 
under clausa 12 of the Letters Patent. We 
do not know how the order cams to be 
drawn io this form or whether the Judge’s 
attention was drawn to these particular words, 
or whether the Judge, as a matter of fact, 
thought he was giving leave under olauee 12 
of the Letters Patent. 1 do not think we 
are entitled to assume that he did 
think be wae giving leave under olauee 12 of 
the Lettirs Patent. 

The notice is served according to the 
rules relating to the service of writs of 
summops. In the case of an ordinary suit 
leave is obtained from the Judge to file 
the fluit under clause 12 of the Letters Patent 
when the plaint is presented, and after that 
the summons goes out and if leave has 
been obtained, then it will follow that the 
summons will go to be served on tho defend¬ 
ant outside the jurisdiction. But I think 
it extremely necessary, in my opinion, before 
it can be ascnuied that leave has been 
granted under olauee 12 of the Letters Patent 
that it must be proved that an application 
was made to the Judge under clause 12 of the 
Letters Patent and if the Judge makes the 
order it should appear clearly on the face 
of it that be was giving leave under olause 
12 of the Letters Patent. This is always 
done io the case of plaints which are presented 
to the Chamber Judge. 

In my opinion, therefore, in the Brel 
place, the matter is not ret ;u'iioala. In the 
second place, leave was not granted, and 
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never has been granted, under olaose 12 of the 
Letters Patent, as it ooght to have been, if 
the Ooort vyas to have jarisdiotion over the 
third party. 

The result mast be that the appeal sao- 
seeds. The deeree agaiost the defendant 
will stand. The deoree against the third 
party is reveteed and the third party mist 
go cut of the aotion and is entitled (o his costs 
tbroaghoot. 

Hsaton, J —The interesting and important 
point to my mind here is, whether the 
qaestion of jaritdioliin is reijuiiafa ; that 
is, whether the qaestion was deoided either 
ezplioitly or ixpliedly by Mr Juetioe Kajiji 
when be made his Chamber, order of the 
5th cf Oitcber I9i7. Certainly it was not 
deoided etplio lly. Sj it has to be oon* 
eidered whether it was deoided impliedly, 
and that OiO only be if the third party 
waa under an obligation to place the qaestion 
before Mr. Juetioe Xajiji and demand from 
him a deoisioo on the point. 

In order to ooosider whether the third 
party was nnder snob obligation, we hare 
to look to the theory aud praotioe of third 
party prooedure. As far as I oan under* 
stand i , it involves what may be oalled 
a triangular duel in wbioh every one of 
the three parties has to laanoh an attack 
against, and be prepared to meet an attack 
from, each of the other two. 

Now, before a parly is dragged into 
litigation of this character, it is provided, 
and very properly provided, that a Judge’s 
order must be obtained and, having regard 
to the actual words of Rules 127 to 133 
of the High Court rale?, it seems to me 
tolerably slear that what a Judge has to 
deoide is, primarily, whether the third party 
is or is not to be broagbt into the sait; 
whether, in short, there is to be this 
triangular duel ; or whether the matter is 
to be disposed of by oue or possibly two 
duels of a more normal type. In considering 
whether the third party ought or ought not 
to be brought into the suit thp Judge is not 
necessarily concerned in any way with the 
defence of the third party. What he is 
eonoerned with is, to determine whether 
there is apparently a case against this 
third party which it is proper or convenient 
that he should be required to meet iu the 
particular enit and the result, as 1 ander 
etand the rules and theory of third party 


prcecdure, is that, when the third party is 
appointfd to a suit, it is open to him, when the 
suit comes on for trial, to take every line of 
defence that be prasibly can. Possibly, the 
Judge could consider the question of jurisdio* 
tioD if insisicd to do so. But as (hat would 
be ore of the defences of the third party 
in the foit, the Judge was not bound to 
consider it, nor was the third party bound 
to ask the Jndge to determine it. It seems 
that he did not ask the Jndge to do so nor 
did the Jndge do it. And so it does not 
seem to roe that Mr, Justice Kajiji s order 
in ary way restricted the capacity of the 
third parly to take any defence he chose. 
One of the defences he chose to take was 
that the Court had no joriediotioD. As 
my Lird the Chief Justice has pointed out, 
that is a perfectly correct lice of defence. 
The Court bad no jurisdiction. I concur in 
the order profosed. 

MiCLtoD, 0. J.» 1 think it is desirable to 
point cot that when a defendant asks the 
Court to issue a third party notice in a 
ease in which leave has to be obtained under 
clacse 12 of the Letters Patent, then an ap¬ 
plication sbculd he made to the Jndge for 
such leave to be eudoreed on the cotiee in the 
same way as it is endorsed in a plaint. 

Apptal allowed. 


LAHORE HIGH COURT. 

Civil Revision Pititilh No. 282 op 1919. 

October 12, 1920. 

Tresent — Mr. Justice Abdul Raoof. 
Uufammai BAKHTAWAR, uinob, tbbodoh 
FaZIL— Depbmi^ant—Petitioner 

trrjus 

Shop of KE9AR SINGH GUBDIT 
SINGH— Plaintiff—Kshpomdbnt. 

Civil Procedure Code (Act V of 1903), 0. XXXII, r. 
7, object of - Reference to arbitration—Benefit of minor 
—Court, duty of. 
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Tlio object of Order XXXIf, rule 7, is that wlion 
a Knardian of a minor party to a suit wishes to 
take tho decision of a ease out of the han<iB of 
ordinary Courts of Justice and tolmvo it decided 
by a Court chosen by the parlies, tho Court ou;?ht 
to take into consideration the cirotimstaiices of tho 
case and see whether tho refereiico -would ho to 
tho benefit of tho minor. Tho Court oQ(rht, in such 
a case, to apply its mind fully to the matter and 
see whether tho reforenoo would really be to tho 
benefit of the minor. Where tho Court accords 
its sanction to tho reference without any valid 
reason tho roferonco is bad and tho whole proceeding 
is vitiated. 

PetitioD, ander seation 44 of Aot IV of 
1914, fo^ revision of the dearee of the Senior 
Sobordinate Jodg^. lat Clasp, Montgomery, 
dated the 28tb November 1918, reversing that 
of the Monsif, 1st Class, Montgomery, dated 
the 2Sth Jane 1918. 

L)la Bishen for Mian Muhammal 

Sharif, for the Petitioner. 

Mr. Abdul Bataq, for the Respondent. 

JUDGMENT.—This was a sait against 
a minor for the recovery of a sam of money 
whish had been borrowed by tbe father of the 
minor. Tbe minor was represented by her 
goardian ad litem, Fazil, her maternal grand¬ 
father. The Coort of Brat inetanop, after 
eoneidering the evidenoe, held that tbe debt 
was not proved. Tbe soit wae aoaordiogly 
dismiased. The plaintiff preferred an appeal 
to tbe lower Appellate Court. On tbe 8th 
cf October 1918 a petition was presented to 
the Court etating that tbe parties bad agreed 
that the decision of the appeal should be 
referred to one Majhi as the arbitrator. 
According to Order XXXII. rale 7, Civil 
Procedure Code, a reference to arbitration by 
a guardian of a minor could not bo made 
without the sanction of the Ooart. Evident¬ 
ly, Buoh leave was aeked for and was granted 
by the Court by an order dated tho 8:h 
October 1918. The order runs thus ‘A 
reference to arbitration will be to the beneBt 
of the minor because tbe writirg bears a 
thumb impression of tbe minor’s father. 
By an investigation out of Court the truth 
will be determined." On the same date, i.e., 
(be 8th of Oetober 1918, another order was 
made referring the matter to the arbitrator 
for deeieion. Tbe arbitrator made an award 
on tbe 12tb of November 1918 decreeing tbe 
olaim of tbe plaintiff to tbe extent of Re. 140. 
On this award a decree was passed by the 
learned Senior Subordinate Judge on tbe 
28tb November 1918. Tbe present petition 
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for revision has been Bled agninst (hie 
deoree. 

The examination of the record shows that 
the learned Senior Sobirdioate Judge treated 
the matter of sanotion rather lightly. The 
objeot of Order XXA,n, rule 7, is that, when 
agaardian of a minor party to a suit wishes 
to take the deoision of a ease ont of the hands 
of ordinary Courts of .Jastice and to have it 
dfloided by a Coart chosen by the parties, the 
Conrt ought to take into consideration the 
ciroumstanoes of the ease and see whether 
the reference would be to the benefit of the 
minor. The order quoted above clearly 
shows that the learned Senior Subordinate 
Judge did not apply his mind to tbe matt-er 
oirefully. He says that the reference would 
be to the benefit of the minor because the 
writing bears a thumb impression. Evident¬ 
ly, what he means ie that the entry in the 
6a^t on which the suit is brooght bears tbe 
thumb impression of tbe father of the minor 
girl. That is hardly any reason for coming 
to the ooDoIasiuo that the reference was to 
tbe benefit of the minor. A very salutary 
rule cootained in rule 7, Order XXXIF, has 
been practically ignored by (he learned 
Senior Subordinate Judge. The result is 
that tbe whole proceeding is vitiated, The 
reference to arbitration was bad. Tbe award 
made by the arbitrator is invalid and the 
decree based upon such an award is bad in 
law. 

I accordingly set aside the decree, and 
remand the oase to the lower Appellate 
Court under Order XLI, rule 23, Civil 
Procedure Code, with a direction that it 
may bo re instated on its original number 
of peudiug appeals and be disposed of on 
the merits acoDrding to law. Coats will 
abide the result. 

t 

Oaee remnndol. 
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LAHORB HIGH COURT. 

Criminal Rtvision No. I0J2 of 1919. 
Deoember 1, 1919. 

Prtteni :—Mr. Joatioe Abdul Ranof. 
3fuiamtna( NANDI alias ZAINAB— 

PlTlTlONlR 

(enus 

EMPEROR—Rcf'PONDKMT. 

PcjmI Code Act XLV of lS«f) , *. 10 4—*^hamar 
woman becoming conirri to Islam and ntnrrijing 
Masalinan duriny lifetime of first husband—’Ojftnce— 
Ignorance of law —Sentence 

TUomoro fact of a Ch^iinar woman becoming a 
oonvort to Islam does not diesolvo her marriage with 
bor Chamar husband, and if sho murrius a second 
time during the lifetime of her first husband she is 
guilty of an offence under section 4^4 of the Penal 
Code. 

In such a case, the fact that the woman thought 
her oonvorsion had dissolved her previous marriHgo 
t uft y be treated as extenuating her offence, although 
it does not absolve her from liability. 

ReviBion from the order of the Sessions 
Judge, Lyallpar, dated the 18th Aagnst 
1919, upholding that of the Magistrate, 
let Glass, Lyallpar, dated the 23rd June 
1919, eonvieting the petitioner. 

Mr. Bam Ohand Manchanda, for the 
Petitioner. 

Mr. Sletm, for the Respondent. 

JUDGMENT,— On the faota foand, whiah 
are now praotioally admitted before me, 
there ean be no possible doubt as to the 
oorrestnesB of the oonviotion in this oase, 
Muiammat Nandi alias Z tinab, the applioant 
before me, was admittedly a married woman, 
being the wife of the oomplainant, a 
Ohamar. She ehanged her religion and 
besame a Musialman and one month and 
four days after married Rokao Din, The 
oomplainant tberenpnn broagbt a charge 
against Uusammat Zainab, Rokan Din and 
two others nnder seotion 4-4, Indian Penal 
Oode, As I have stated above, both the 
Ooarts have foand that the marriage had 
astaally taken plaoe between the Ohanar 
and MuoAmmat Nandi. Coansel for Mutam^ 
mat Zainab attempted to argae that by the 
•onversioD of the petitioner to lelam, the 
marriage^tie bad some to an end, bat, having 
regard to the weight of antborities on this 
point, the learned Goonsel very frankly 
admitted that be eoald not press the matter 
farther. The law on this point is very 
elearly explained at page 437 of Amoor 
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All’s Mah-tmiaadau Law, Volame 11. 16 

ia thaa state 1 there : — 

Wfiore tlie parlies are soriptarallsts and 
the wife beoomos a oonvert to IsUm the 
saioe procedure would bs followed, etc., 
if the conversion takes plaoe in a coantry 
sobjeot to the laws of Islam, the faith 
will be offered for acosptanse to the has* 
band anl on his refusal the Judge will 
rr'ike a decree fer separation or oanoellation 
of the marriage.” 

Adfuittedly, there has been no decree of 
thi4 kin I in tliis case, and it canoot bs denied 
that India is Dir^ul Itlam where Mabam* 
rctilan Law ia administered. Therefore, 
disaclntion of marriage eoald net have 
taken place in this case witboat a decree 
of Court. This view of the law was adopted 
by the learned Jodgea of the Oaloatta High 
Ciurt in a oase of Ram Kumari, In 
the matter of (1). In addition to this 
case, the following oases also may be looked 
at Government of B'/mbay v. Ginga (2), 
Jamna Devi v. Mul Raj (3), Bmperor v, 
^JHsnrnmnt Ruri (41, Oroicn v. Qkolam Fatima 
(5). Haviog regard to the facts foand, 
and the authorities above mentioned, I cannot 
but uphold the oonviotion. The learned 
Counsel has drawn my attention to the 
following remarks to bo found in Grown v, 
Qholam Fatima (5), at page 51 : — 

" But though ignorance of the law, and 
the fact the woman thought her oonveriioa 
had dissolved her former marriage, are. 
in’iuffiiient excises, yet 1 thiok they ex- 
teouate bar oSeaos and a very lenient 
punishment is sufBoient. ’* 

This applies with equal fone to the. 
facts of the present case, anl I think that, 
nnier the oiroumstansas, the senteusa of 
eix monthe’ rigorous imprisonment is rather 
too severe. Ou the question of eentence the 
learnoi Counsel appearing on behalf of the 
Givernment has argued that the fact that 
the marriage took pKce one month and 
four days after the petitioner’s oonversioa 
to Islam, leads to the oonolunon tb^t the 

vli 18 C. 2'^4; y Inti. Doc- (n. a.) 176. 

( 2 )-4 B, 33D; 6 Iml. Jur. 269; 2 lud. Doc. (n. e ) 
726. ’ 

^^(^3) 49 l>. It. 1907; 83 P. L. tt. 1903; 110 P. W. B. 

(4) 48 Caa. 4)3; 6 P. R. 1919 Cr.; 20 Or. L. J 8i 

13 P. W. It. 1019 Cr. ' 

(5) 32 P. It. 1870 Cr. 
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oOnvemion mast have been resorted to with 
a desiRD to pot ac end to the marriage 
tie and that, therefore, the petitioner shoold 
not be shown any lenienoy. The oonolasion 
eogsested does not necessarily follow. 
Having regard to the ciroomstanoes of this 
ease, 1 think, a more lenient sentence 
woold meet the exigencies of the case. I 
redooe the sentence to three months’ simple 
imprisonment. In other respeotp, the applioa* 
tion is dis&llcwed. The petitioner shoold 
surrender to her bail before the District 
Magistrate. 

hcvi$ion ac<:epled in part. 


ALLAHABAD HIGH COURT. 

Cbiuinal RkirtKiNcc No. 32^ (P 

May 21, .920. 

PreA'wt;—Mr. Jostice Waleb. 

EAM DAS—CohViCT—A pplicant 

venut 

BMPKROR—Pro.<iootor— Rkspondbmt- 

Criminal Procedure Code '/let X of 1872), e. filp, 
order under, nature of- Order made in IK7R- D»«t. 
o'bedience of order in 1920, xohether paniehable — Penal 
Code {Acl XLV of I6.s. 

Accused wns convicted under section of tbo 
Penal Code for disoboyinRau order pnrporting to 
have boon passed by the District Magistrate in H73 
under section olH of the Criminal Procedure Codo 
of 1872 t 

Held, that tho oonviction could not bo sustained, 
inasmuch as an order made under section 5 in of the 
Criminal Procedure •'udo of 47 : could not enure for 
all time but had a temporary operation only. [p. 
ool. 2-3 ’ 

Criminal reference made by the Sessione 
Judge, Bareilly, dated the 8 tb May 1920. 

FACTS appear from the following Refer* 
euoe of the Sessions Judge : — 

The applicant Ram Dae has been con vie'ed 
under seetion Ibb, Indian Penal Code, and 
sentenced to a dne of Ue. 50 for disobeying 
an order of the District Magistrate of 
Bareilly, dated the7th February lb/ 3 , which 
forbade all religions prooessioDs proo^eoing 
with musie within the limits of the 
Municipality except in certain speciBed 
thoroughfares. 

This order must appeal to any one who 
knows tke narrowness of the Bareilly 0117 
itreets and the obotroction which the erowua 


nrually attracted by a band must cause as 
a very reasonable one. It appears to have 
been consistently respected ever since, and 
no instance of any breach of it leading to 
prosecution and conviction has been brought 
to my notice. The legality of the order 
which has been disobeyed has, therefore, now 
for the Brat time come under eorotiny nearly 
50 yrars after it was passed. 

The learned Joint Magistrate has eonsidered 
the order as if it was a Municipal Bye law 
and Bnding that there has been no repeal of 
ary ^revir nsly made bye-laws has held *'ll ere* 
fore” that the order of Mr. Daniels is still 
in foree 

There is, however, in the present esse no 
question of disobedience to a Municipal Bye¬ 
law. No Muoicipal proceedirgs in connection 
with the bye law have been proved and the 
pro«( 0 otion was not instituted as required by 
section 314, Act il of 1916. The Government 
Pleader does not justify the conviction from 
that point of view. His argument is that 
the order of Mr. Daniels was paseed under 
eeotion 518, Act a of 1872 (the Code of Crimi* 
nal Preoedure in force at the time of the 
passing of the order). 

Tho order its**!! says oirarly that it is a 
ruhkar Kackehri fnuidari tila Btrelityfai 
Mr. C. 1. Daniels, Bahadur, Magistrate 

Zilla" 1 bat being so, there can be little 
doubt that, though the Code of Criminal 
Procedure sod its relevant Feotion are not 
quoted, the order was intended (0 be cne 
under leotioL 518 of that Code. 

On behalf of the ap 1 cant two points are 
urged : — 

(1) That the District MagiFtrate had 
no jurisdiction (0 make an order of this 
nature under eeotion 518 binding for all 
time. 

(2) That Ibe procession in question was not 
a religions procession, and that the order (f 
1*73 only lelaies to religious processions. 

The latierof these arguments does not appear 
tome tenable. A funeral procession in this 
country— and in most countries—isessettially 
a rel’gioDs cbseivsnce. That the order of 
*87^ I as been obif-rved in the past in regard < 
to initral piootSMone is not disputed, and il 
D.ay be b»ld to indicate the gereral view that 
Inters 1» are aFScciaud with religion. I, there* 
foie, Btd agaiLFt the applicant on this 
point. I 

Tie cllcr continiion, however, tnuctf 
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tbink, be aaoepted, in view of the raliogs of 
the yarioDB High Ooarta od the poiot, to 
wbiob my ettention has been direoted, 

SestioD 518 does not, in so macy words, 
for bid a permanent order bot the explanation 
attaobed to it says that this aeotion is intend 
ed to provide for oaees where a speedy 
remedy is desirable 

Aot X of 1882, whioh repealed Aot X of 
1872, says, in aeotion 2, that *'all orders, 
made... under any enaotmentlhere by repealed... 
aball be deemed to have been made under 
the lorresponding aeotion of this Code.” The 
eorreepondiog aeotion of the Code of 1882 
was srotion 144 whioh lays down that, "jNo 
order under this section ehall remain in foroe 
for more than two months from the making 
thereof; unless (in oertain eases) the Looal 
Government by notifioation in the offioial 
Gazette otherwise directs.” There is no 
proof or suggestion that (he order of 7th 
February 1873 bes fcetn given a permanent 
oharaoter by Government by notifioation in 
the offioial Gazette. The fact that the bye-law 
on whioh the order of 7th Fubruary 1873 was 
baeel was said to have been eanotioned by 
Government does not affeot the ease 

The oharaoter of orders nnder aeotion 518, 
Aot X of 1872, has been considered by the 
Allahabad, Oaleotta and Madras High Courts, 

Rod the rulings of all are in the same 
apirit. 

In Qopi Mohun MulUck v. Tara Mont 
C^dhrani (1) a Full Bench of the Caloutta 
High Court held that Magistrate is not 
emjKiwered to pass an order nnder seotion 
518 of Aot X of 1872 whioh has more than 
a temporary operation ; the grant of what is 
ID efieot an order fora perpetual iojanotion 
la entirely beyond bia powera.” 

The eame prinoiple was applied in 
Muthialu Ohetti y. Bapun 3aih (2) This 
waa ID respeotof an order direoting that all 
nmsio ehould oease when any prooeattion is 
passing a oertain plaoe of worship, the order 

baying been passed for the preservation of 
tbe publio peaoe. 

In Queen Xmpreei v. Sheodin (d) Mr. 
Joatioe Mahmud referred to and followed tbe 

2 Shomo U E. 217( S 

laA Doo. («. i.) 617. 


Caloutta Full Benoh ruling above quoted. 
This was a oase in whioh the applicants for 
revision bad been fined under seotion 188, 
Indian Penal Code, for not obeying in 1886 
an order passed in 187 5 under eeotion 518 
of Aot X of 1872, defining tbe route and 
hour of an annual religions prooession. 

These rulings appear to me to make it clear 
that order.s passed under feotion 5l8 of 
Aot X of 1872 have a temporary operation 
only. Orders of this nature may be given 
Cb pertnaoeDt oharaotor id oertain oirotioas* 
tanoes by the Looal Government; and it is 
open to the District Magistrate to take steps 
now in this direotion. 

Meanwhile, I am of opinion that the oonvio- 
tion of Ram Das under seotion lb8, Indian 
Penal t'ode, oannnt be justified, and I refer 

tbe oase to the Hon'ble High Ocnrt with a 
reooramendation that the oonviotion be aet 
aside. 

Before submission to the High Court, a 
oopy of this ord«r will go to tbe Distriot 
Magistrate for any remarks that he may have 
to make. 

JUDGMENT.—I agree with the views of 
the easious Judge and direct the oonvio* 
tion for the breach of thia order to be set 
aside and the fine, if paid, to be retarned. 
1 agree also with the Distriot Magistrate 
that tbe order, being a perfeotly well kcown 
one, whioh has been reepcoted for fifty years, it 
is peonliarly onfortunate that it sbonld be 
obstruoted now on teohnioal grounds, but 
we, sitting in the judicial Courts, oannot be 
infl jeneed by these oonsiderations. The 
obvious remedy is to obiaiu a fresh order 
and confirmation of fuoh order by the Local 
Government, or a Municipal Bye*law to bo 
adopted by the Municipality about wbiob, as 
it a religious question, there might be 
more difficulty. However, I direot a oopy 
of this opinion to be sent to the District 
Magistrate, 

Order set aside. 
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LAHOHE HIGH COURT. 

Cbiuinal R» vision No. 149 op lc20. 

April 26, 19-0. 

Pre$ent: —Mr. Jastioe Wilberforoe. 

KHDSHt RAM—Applicant— 

Pkiitioncr 

t€r$us 

EMPEROR — Rispondsnt. 

Procedure Code (Act To/ 1898), m. 148, 
140—Attachment of property—Magintratef power of^ 
to relfa$e property from attachment. 

Section 145 of tho Oriminnl Prococluro Code 
contoTnplatcfl the oxintenco of n dispute regardin^^ 
property likely to lend to a brooch of tho peace and 
proceedings tboreiindor are only initiated for this 
purpose W hon nil likelihood of a breach of tho 
^acc has di^appoaiodf all necosaity coasos for main* 
tainiog any orders passed on account of tho dispute* 

Where property is attacliod under section 146 of 
the Oriminel Procedure Code, tho Magislrato has 
iDhoront power to release the property from attach¬ 
ment as soon as ho is aatisflod that all likelihood 
m a breach of tho peace has disappeared, for 
ttstance, where ono of tho parties to tho dispute dies 
t other party as his heir* In such a case 

the judgment of a competent Court is nut a sine qua 
non before the property can be released. 

Orimioal revision from the order of the 
Megistrete, let Claee, LndbiaDai dated the 
19th September 1919. 

Mr* Balwant Bat\ for the PetitioDer. 


tmi 

has inbereDt power to. release from attaob* 
nieot He is onable to site any olear aotbotity 
in fHvonr cf hie proporih’oni bnfc refers to 
Joyhssftx Mooherjee^ In re (I) and Queen 
V. Kaly Kifhore Boy (2), in both of wbiah 
jndffnieofs it was apparently aesamed that 
a Megisfrate had a tegal power of removipg 
an attBohment made by him, It appears 
to me that there oan be no doabt that this 
19 tbe infection of the law, as sestion 145 
ooctemplates the existenoe of a dispafe 
regarding property likely to lead to a 
breaeb of the peace and prooeedinga there* 
nnder are only initiated for this porpoee. 
When all l.kelihood of a breaoh of the pe%ee 
has disappeared, all proes^ify oeases for main* 
taining any orders passed oa aoooaot of tbs 
dispafe. This most oertainly be. tbe ease 
in a prooeedirg like tbe present where one 
of the dispofaots has died and left as hie 
beire the other patty, if the faote stated ip 
the applioatioD are trne. 

I, therefore, asoept the applieation for re* 
vieior, and, eettiog aside tbe Magistrate's 
order, direof. him to enqaire into tbe troth of 
tbe pelitionera* allegations and to pa.<>8 orderi 
aeeordingly. 


Betiiion accepted. 


JUDGMENT.—This is a somewhat nov< 

ease and prima facte not free from diffioolt 
Owing to an applioatinn ander seotion 14 
Oriminal Preoedare Code, and the impoi 
aibility of deeiding between the rights of th 
parties, a house was atfaehed in 1903 an 
has remained nnder attaohment sinoe the 
lime. Shadi Ram, oomplainant, was on th 
one Bide and the petitioners were on the otbc 
side. They now allege that Shadi Ram ha 
died and that no farther dispate remain 

f- ‘i'* V**"" *'’® •’O'"® 

art Bbadi Ham a reversioners. They, there 

attMhmant. The Magistrate, however, re 
fae^ their appheation on tbe groond the 
no jodgment of a compoteot Court was pro 
dated as le required by seotion 141. Thei 
le^Ded Coaotel applies for reviiion of thi 
order on the ground that .eslion 146 i. no 
fzelaeiTO, and that an attoohing Magistrati 


(1) 24 W. R.40Cr. 

(2) 26 W. B. 68 Or. 
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OALOaTTA HIGH COURT. 
Orijiihal Rfvifiios No. 51 op 1920, 
March 17, 1920. 

Freient Sir Lancelot Sanderaon, Kt . Chief 
Jaatisp, and Mr. Jastiee Walmaley. 
PRAMATHA NATH BAR4T— 

PCTITIUNBK 

vertui 

Rai P. C. LAHIRI BaAadur— 

OppoeiTB Paety. 

Penal Co<U (Act XLV of im), as. 7^ ?», 812— 
Criminal Procedure Code (Act V of I89ij, s. 342— 
Jfiifake of fact —Police OJicer acting under inwaltd 
order, whether entitled to protection—Peoieion— 
Acquittal, order o/—HiffE Court, interference by. 

An order by tbo Oommiasioner of PoHco of 
Calontta refrardinS the treatment while under 
fluapension of members of the Calontta Police Force 
wu published in the Calcutta Police Gazette After 
the order had boon in force for some oonaidcrahlo 
time, it was diacovorcd that the approbation of the 
Local Government had not been obtained within the 
meanioR of section 9 of the Calcntta Police Act, bnt 
before this was discovered a Deputy Commissioner 
of Police, aoting nnder the order, m^e an order for 
the oondnomcnt of a Head Constable who died a 
complaint against tbo Depnty Oommissioner for 
wrongful oooQnemont. Tbo Trial Court acqnittod the 
Deputy Commiasionor on the g^round that bo was 
lolrauring under a mistake of fact that the order 
hndor which ho acted was a legal order and ho was, 
therefore, protected by the provisions of sections 76 
and 79 of tbo Penal Code : ^p. <0, col. 2 ] 

Held, that the Deputy Commissioner had been 
rightly acquitted. 

Unless the sotting aside of an order of acquittal 
la urgently demanded in the interests of publio 
justice the High Court will not, in the exoroiae of its 
powers of revision, sot aside suob an order. |[p. 40, 
col. 2.] 

Rale against the jadgmeot of the Chief 
Preatdenoy Magistrate, Caleatta, dated the 
2pd Jnly 1919, 

FACTS appear from the jadgmeot. 

Mr, N. Sen (with him Mr. B. P. Ohakra- 
birtp and Babas D'lirendranath Mukherfee, 
and Probhat Ohandra Duita). for the Peti¬ 
tioner.—Seotions 76 and 79 of the Indian 
Penal Code have no applioation to the 
eireamstanoes of the present ease. The 
learned Chief Preaidenoy Magistrate was 
wrong in treating a mistake of law as one 
of faet. The Cireolar order under whioh the 
aosnaed purported to aet not being sanetion* 
nd by the Governor in Coanoil was illegal. 
Refers to seotion ^ of the Caleatta Polioe Aet. 
In eonneetion with this matter an earlier 
Role oaipp btfore ^oar Lordships wbioh is 


reported as Framatha Nath v. P, 0» 
Lahiri (1). The order whiah a Polioe 
Offioer is b'lond to carry out most be a legal 
order. See t^ueen Emprets v. Latifkhon 
(2). On the question of good faith, I 
would refer yoar Lordehips to Dkania v, F, 
L. OUfford (3). It is not necessary for me 
to prove malice, With regard to what eon- 
stitntes ignorance of law 1 woqH refer yoar 
Lordships to Qaeen Emprett v. Fitcher (4). 

[Sanderson, C. J.—How does the above 
roling help yoa ? It merely lays down that 
every body is sapnosed to know tbe Statute 
Law of tbe land.] 

If 1 can show that the order under whioh 
the accused purported to act was illegal 
it is no defence that the acaased did not 
know that it was illegal. 

[Sanderson, C. J.—Was not the aoaa^ed 
bcand to obey the order of his foperior P] 

1 cannot say whether he shonld obey 
or not, bat what 1 do sabmit is that, if it 
transpired that the order was illegal, the 
aocased wnald be liable for the conseqaenoe. 

That the Circular order onder which tht 
accused purported to act was not legal has 
been admitted by the learned Advocate- 
General. See / rainnlha Nath v. P. 0. 
Lahiri (1). The maxim ' reapondeat tufe* 
nor*' has no application to the present ease. 
See Q’leen Empress v. Lnttfkhan (2). Hsfara 
to Keg. V. Poison (5). As to the meaning 
of section 7) of the Indian P<4nal Cod'*, 
see Niamat Khan v. Emprets (6). 

The Advocate-General (with him Mr. 

R. Das, Standing CouDsel and Rai Tarak hath 
Scdku Bahador), for the Opposite Party, 
— In this case the acon.sed acted onder the 
orders of the Commissioner of Polioe publish¬ 
ed in the Oaltrulfu Police Gazette, wbioh is an 
OfHeial Gazette and is the property of the 
Government of Bengal. If he dis beyed the 
order he would have been liable to criminal 
prosecution. See section IbB, sob-seotioD 
(c) of tbe Calcutta Police Act. Tbe whole 
question is whether he acted nnder a mistake 

of fact or under a mistake of law. Igoor* 

(I) ri4 Ind. Caa. 63; 46 C. 581: 21 Cr. L. J. 16. 

U) iO B.3M4 at p. 397; 10 lad. Deo. (k. a.) 62). 

O) n B. b^Pi 7 Ind. Deo. (n. b.) 250. 

(4) 14 M. 842 at p. 364 (F- B )} 1 M. L. J. 458; I 
Woir 802; 6 Ind. Doo. 'n. s 1239. 

6) t 8HH 3 Q. B. D 168 at p. 172. 68 L J M. 0. 
07: 60 L. T. 899; 37 W. It. 710; 10 Cox C. C, 620, 64 
J. P. 4. 

(6) 17 P.U. 1988 Cr. 
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aooe of a Statote or the misooDstraotion of 
the Statute may amount to ao igniraoee of 
law. Bat ao order pablisbed in the Polios 
Oatetle whioh be was boand to obey and 
whish he did obey in good faith ooostitated 
a mistake of faot when it tamed oat that 
the order was ootntriotly legal. If the order 
is a perfeoily legal order oo the faoe of it 
aod he aoted in good faith under that order, 
he is entitled to be protested. If every 
Polioe Offioer was to enquire whether the 
order of his superior was a perfeotly legal 
order before be aots upon it. it would be 
impossible to oarry oo the Poliee Administra¬ 
tion. The oases sited by my learned friend 
have really nothing to do with the fasts of 
the present ease. This is an appeal against 
an order of aoquittal and your Lordships are 
pot bound to interfere unless yoar Lordships 
are satisBed that sobstantial injostioe has 
been done. 

Mr. B. K. Ohakroh irtv^ in reply.—It 
is one of the well-known rules that you 
sannot keep a man in onnAnement for an 
lodeBoite period. See the Polioe Aot (V of 
i861) and the Oode of Ciimiosl Prooedare. 
Tqu sannot, therefore, keep a man in son- 
Bnement unlees authorised by law. The 
attention of the aeoufed was speoiB'ally 
drawn to the illegality of the order under 
vrhish he purported to aot. He had, there¬ 
fore, DO justiBoatiou to keep the Hiad Con 
stable in wrongful sonBoeroent subRequent to 
the iOth of February 1919. Wneo hie 
atteutioD wae so drawn. Finally, it would 
be a dangerous weapon in the hands of the 
Polioe aod would be a great danger to 
pmblio liberty if snob mistakes of law are 
interpreted as mistakes of fast. Ser.ion 13B 
of the Polise Ast sannot protest the aosuiied 

JUDGMENT. 

Sandibson, 0. J.—This was a Rule granted 
to show eaose why the order eomplained of 
should not be set aside The order som- 
plained of was an order of the learned 
Chief Presidensy Msgietrate by whioh he 
aoqnitted the aosused, Rai Bahadur Parno 
Chandra Lahiri, uoder seotioo 259 of the 
Oode of Criminal Prooedare. 

The fasts whish it seems to me are 
neoessary for the purpose of my judgment 
are set out in the report of the oise 
Pramatha Naih v. p. q, L'lhiri 
(1) whish appears in Indian Law Reports 
46 OaUnIta, page 581, and I need not 


repeat the-n. That is a report of the bear¬ 
ing of a Rule whieh bad been obtained by 
Promotha Nath B^rat on behalf of bis 
brother Prnvat Nath Barat. The learned 
Chief Presidensy Magistrate had dismisseit} 
the somplaint made against the aosused 
person under eeotion 203 of the Oode. 
Then the Rule was obtained : upon the hearing 
of the Role the learned Advoeate-General 
said that be sonld not support the order 
and, farther, be found diffiaulty in supporting 
the sontentioD that the Ciroular whioh was 
relied upon was authorized by law. Con¬ 
sequently, the learned Judges who heard 
the Roledireoted that the matter should be 
re-beard by the learned Chief Presidenoy 
Magistrate. The complaint thereupon again 
came before the learned Chief Presideney 
Magistrate. The oomplaint was in respeot of 
an alleged vazatione and wrongful detention 
of Provat Nath Barat, he being a Head 
Constable in the Oalootta Polioe Forae, and 
the aosused being Deputy Commissioner. 
On this csoasion the learned Chief Presidensy 
Magistrate aequilted the aosused under 
sestion 258 of the Code. Thereupon, the 
Court was again moved for a Rule ard 
the learned Judges who heard that Rule 
thought that an opportunity ought to be 
given to the petitioner to make an appliaa- 
tioD to the Losal Goverr>meot. Consequent¬ 
ly, the petitioner was allowed to withdraw 

the applioatioD, and the learned Judges said 

that if the Losal Government did not take 
astion in the matter then they would hear 
the petitioner’s applisation. Thereupon, tie 
petitioner moved the Losal Government, but, 
on the i5th of November last year, the 
Loeal Government intimated that it was rot 
prepared to move in the matter. Consequent- 
ly, this applisation same before the High 
Court again, and my learned brothers Mr. 
Jostise Chaudhuri end Mr. Justioe Now- 

boold granted the Role whish I have now 
before me. 

In my jodgroent, the whole question 
depends upon whether the Deputy Ocm- 
mipsioner, Lahiri, is protested by the provi- 
sioDR of sestion 76 or the provisions of 
section 59 of the Indian Penal Code. The 
learned Ccunsel who appears to support this 
Knie has urged that there would be a grave 
dinger to the publie if it were held that 
a man wb“ entj'led to taka shelter and 
uceive protesticp for bis illegal asts ood^r 
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ft plea cf igoorauflB of the I 

intend, by anything I eay. to whittle away ^ 
the ppiniiple which haa been for a Ion? 
time aeaepted with regard to tha. matter. 

It ie not really neeeMary m thie caoe o 

eay anything abont it. 

Advoeate General hae not diepoted that 
principle. I only mention it beianee the 
learned Cooneel for the petitioner raferrai to 

it in hie reply. 

The learned Advoeate General has ehown 
eanee against the Role on the groond thU 
the Depnly Oomniesiooer, Lah^ri, was not 
gailty of any offence, because, by reason of 
ft mistake of fact and in go id fai th, he 
believed himself to bs hound by law to 
obey the insiructims of the Oommissioner 
of Police and to make the order of the 
14th of February 191*?. He further urged 
that the Deputy Oommissioosr bed not 
eomraitted any offence because, by reason of a 
mietake of fact and in good faith, he bslieyi 
himself to be justified in making the order 
whichhedid on the I4th of February 19^^- 
Now, as regards the good faith of the 
Deputy Oommissiooer ; io the learned Pre 
eideocy Magistrete’s Oou'-t there wes ai 
allegation that the Dapaty 0 immiisiouer 
had acted maliciously. The learned Megn- 
irate, however, found as a fact that there 
was nothing in that allegation. To use his 
own words, he said : I find there is no 
evidence of malice in the accused s actiin 
nor wae it suggested by Bjrat that any such 
motive existed.” 

*• As regards the alleged mistake of fact, 
the order in question was contained in 
the OaUutla Police Oautte of the date 
of the 9th of June 1917. and it purported 
to be by way of oancelling a previoue order 
which wae published in the Oolcutta Police 
QauUe of the tOth of February 191?. That 
previous order was : 

"All Constables and Head Constables 
placed under suspension are to be ordered 
to report themselves to the Central Lock, 
up Guard.” The order published in Oolcutta 
QaeeUe of the 9th of June 1917 was in the 
following terms : 

“Officers of all ranks when placed under 
suspension are subject to the same rules, 
regulations and discipline, as when not 
suspended. 

"All Head Constables an! Constables 

placed qoder suspeusiQQ tire to be ordered 


ti rsDcrt themaslvei to the ^uoerintenlerrt 
HeadQ.artereF^rce. They will be confioed 
to quarters and are not to be 
leave the Lai Bazar compound withou^the 
.-v.sIS. osrmHsicn of the Sloer.ntendent 
H^^vd Qiarters Pirce or any other offiier 
details! bv him for the puroose. I he 
Oalculti Police Oieette, on the face of it, 
purporte to be the property of the Govern, 
ment of Bengal. It was stated in evidence 
that the ahove mentionsd order had been 

time it was published in June 1917. The 
events which form the ba^is of this case 
occurre! in January 1919 so 
order had been in force, for about 18 
months It was conceded by the learned 
Counsel who supported this Rule aud who 
opened the argnment that if the order 
published in the Police Gorc/tc had received 
the approbation of the Government of 
Bengal, he would have bad nothing to say. 
But it is contended (and it is adoiitted) 
that the order in question had not in fact 
received the approbation of the Government 
of Bengal within the meaning of section 9 
of the OilouUa Police Act of 1866: and. 
oonsequently. it was argued by him, and 
admitted by the learned Advocate General, 
that it was in fact an invalid order. 

Id my judgment, having regard to the 
facts which I have mentioned, and having 
regard to the further fact that it was prove 1 
that the Oaleutta Police Gazette was the 
medium through which the Commisaiomr 
of Police ooromunioates all orders and 
regulations issued by him ordinarily having 
the sanction of law, for the guidance of 
Police Officers and which orders have to be 
obeyed and carried out by all Police Officers, 
and having regard to the fact that this 
order had been in force for abont IS 
months and had been consistently acted 
upon and obeyed, the Deputy Oommicsioner 
was justified in assuming that the order 
bad received the approbation of the Govern¬ 
ment of Bengal. The Deputy Oommissiooer 
I was labouring under a mistake of fact and 
was not labouring under a mistake of law. 

. The learned Chief Presidency Msgietrate 
said : ‘ Hi*, the accused’s mistake was not 

[ one of law, inasmuch as it did not involve 
any mistake in the construction or ignorance 
1 of the existence of any enactment, but 
I involved ignorance tb^t certain requisities and 
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lormmlities had not been oomplied with,” 
’fcbftt is to eey, that in fast the (^3TerDmebt 
id Beoffa! had not given ite approbation 
'«o tbe regnlation or order whieh hai been 
pobliahed in the Calcutta Police Qaeelte 
■of the 9th of Jane 1917. Conseqaeotly, 
«abjeet to what I have to eay with regard 
to the farther point whieh was raised by Mr. 
Obakrabarty. I agree with the learned Chief 
(Presidency Magistrate that the Depaty 
'Oommieeioner, Lahiri, in reepeot of the 
making the order of the I4th of Febrnary. 
was protested by the provisions of eeetion 
76 and by the provieione cf eeotion 79. 
Id roy jadgment, he was labooring onder 
ft mistake of fact, and be in good faith 
believed himself bonnd by law to obey the 
order, which was pabJished in tbe Oalcuita 
PdUre Ofuette of the 9ih of Jane 1917, 
ftnd to make the order of (he Uth February 
1919. Forther, in my judgment, by reason 
of a mistake of fact and in good faith, he 
believed himself to be jastified by law in 
making the order of the 14th of February 

Bat it was nrged by Mr. Chakrabarty in 
reply, that whatever may have been tto 
poeitioD of the Deputy Commiesiooer on 
the 14ih of February when he made the 
order of (bat dcte, be cannot be protected 
by seetions #6 and 79 in respect of the 
detention whieh was subsequent to 20th of 
Pebrnary 1919: and the learned Oounetl 
referred us to the petition which was pre- 
eented to tbe learned Chief Presidency 
Magistrate, on behalf of Provat Nath Birat 
on that date, in which it was contended 
that the detention of the Head (’on^table 
Provat Nath Borat. wae illegal Certain 
reasons were set out in the petition as show, 
ing that the detention was illegal. There 
wae DO specific allegation in the petition 
that the order published in the Police 
OaictU on the 9tb of June 19.7 had not 

rmiived the approbation of the Qcvurnment 

of Bsogal : but the learned Ooansel stated 
(I have DO doubt aoireotly) that on that 
^te tbe learned Pleader who was appear, 
mg for the Head Constable had stated 
ID Court that that was one of the points 
on wbiob be relied. As 1 intimated to the 
learned Oonn-el during the oourso of the 
argomeot, 1 am nat e ..i fijd that the D>paty 
UomouBsioner Li!,iri was re-iponsible for 

tbs dotsotion after tbe 20tb of February 


[1911 


1919. I God thit the learned Chief . Pre- 
sidency Magistrate referred fha matter.of 
the petition to the Commissioner of Polisp 
and the Commissioner made a report to 
the Chief Presidency Magistrate ; and, I am 
by DO means satisfied that tbe Depu^ 
Commissioner Lahiri was responsible for tbe 
detention after that date. This point does 
not seem to have been spesificslly taken 
in the Chief Presidency Magistrate’s Court, 
It must be remembered that this is a ease 
in which the accused person has been acquit* 
ted and we are asked to make tbe Roh 
absolute and set aside that order of acquittal, 
and the role is that this Court on revision 
does not exercise its jurisdiction to set aside 
an orler of apqoitlal, unless it is of opinion 
that it is urgently demanded in the interest 
of public jusHee" [Baujdar Thakur v. Rati 
Ohoudhuri (7)] and, having regard to the 
fact that the miteriaL before me do not 
satisfy me that the Depoty Commissioner 
Lihiri was directly reoponsible after the 
20th of February 1919 for the detention 
of the Head Constable, Provat Nath Borat 
in my judgment, it would not be right for this 
Court to make this Rule absolute. 

For t^ese r6as)Ds, in my judgmsnt, the Rule 
should be discharged. 

Wa'.msLIY, J.—I agree, 

Rule ditchargel. 


V, “t p 01^1 19 0. W. 

N. 18 Ij 21 C. L. J. 63; 1(1 Cr. L J. 122. 


LkUORfi) HIGH COURT. 
Orimimal Rivision No. 1*574 of 1919, 
March 27, 1920. 

Preeent :—Mr. Justice Martinean. 

SITA RAM^Ooivior*— 
PemioiieK 

tertut 

EMPEROR — Rrspondist. 

Ogium Actilof\H:H),M 3,9(<tl (fl-lTcrpAla. wk#. 

thjr optum—Sale aimI transport of morphia, whether 
offtnc0. 

Morphid In not in^ludojlln tho torm ‘opium* as 
dollnod ia Motion 3 of tho Opium Act, not boing a 
proparatiun or o Jmixluio of opium or a drug proparod 
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from the -poppy. Tbe sale or transport of mor¬ 
phia is not, there'oro, an offeooo under sootion a ot 
the Opium A.ot. 

OHmioal rsvlaion from the order of the 
SersioDB Jadge, Ambala, dated the I7th 
Jane 1919, midifyiog that of tha Mwietrata, 
let OlasB, Ambala, dated the 3 let May 1919, 
■onvioting the petitioner. 

Dr. Ookal Ohand, for the Petitioner. 

Mr. O'Oonnor, (for Government Advoeate), 
for the Respondent. 

JUDGMENT —The petitioner is a physi- 
eian who has been selling and transporting 
pills known as onfi-opinm pills, whiah are 
said to be a onre for the opiom eating 
habit. They aontaio 2-4 per sent, of 
morphia, and as the petitioner has no 
lieense to sell and transport morphia be 
has been prosesatei for infringing the 
rales nnder the Opinm Ast and oonvisted 
of offenses nnder sestion 9, slaases 
(d) and (/) of that Ast, and the son- 
ViotioQ has been upheld by the Sessions 
Jodge. 

The gaestion is, whether the sale and 
transport of morphia witbont a lisense is 
an offense nnder the Opinm Ast, and this 
depends opon the gaestion whether morphia 
is insladed in the deBnition of opinm son* 
tained in sestion 3 of the Opiom Ast, 
wbisb says that opiam inslodes also poppy* 
heads, preparations or admixtnres of opiom 
and intoxioating drags prepared from the 
poppy. The Coarts below have held that 
morphia is a preparation of opinm, bat I 
cannot agree with them. Morphia is pre* 
pared from opinm, bnt there is a slear 
distinotion between a preparation from opinm 
and a preparation of opiom. Morphia 
ie only one of many ingredients of opinm, 
and 1 am nnable to see how it san be 
sailed A preparation of opiom when it does 
not sontain the varions ingredients whish 
opinm oontains. It would be more assurate 
to dessribe opinm as a preparation of 
morphia than morphia as a preparation of 
opinm. 

That morphia is not insloded in the term 
'*opium” as deBoed in the Opinm Ast was 
apparently resogm'sed when the roles pnb* 
lisbed in Panjab Government NotiBsatijo 
No. 954, dated the I' th Ostober 19H, as 
ane ded by Notifioation No. 6563-0., and 
I., the 27th Marsh 1917 (page 73 


of Volume If of the Panjab Bxsise Mannal) 
were framed, for in role 1 (/) the deBni* 
tion of the expression “opiom” given in 
the Ast is amplified by the state* 
msnt that that expression does not 
inslade morphia or its preparations. That 
rale mast have been overlooked when 
proceedings were taken against the peti* 
tinner. 

The feet of the petitioner having inBringed 
the rales published in Notifisatioo No. 955, 
dated the 16th Ostober 19 6 (on page 
101 of the Manoal) regelating the fale 
and transport of morphia is immaterial 
if there is no penalty for their infringement. 

I hold that morphia is not insloded in 
the term “opiom” as defined in the Opiom 
Ast, not being a preparation or admix¬ 
ture of opinm or a drag prepared from the 
poppy. 

I, therefore, aosept this application, set 
aside the sonviotion and sentense, and asqnit 
the petitioner, The fine, if paid, will be 
refaoded. 

Leiition accepted. 




PATNA HIGH COURT*^ , 
Obiuinal M(scill\nioos 0a4| No, 3J 

or 1020. 

Jane ll, ]9i0. 

Present :—Mr. .Instise Jwala Prasad, 
Sheikh ABDUL ALI and otbkr8^Acco»id — 

— PlTITIONKRS 
vergui 

EMPEROR—OppoiiTi Party. 

Criiniiuil Procedure Code Act I' 0 /189S*, »•*. IWO, 
2(0 —Cognizance of offence under cl. 'c) ol neclioH, 
when can be taken —''Police report”, uliat amounts to — 
Complainanf, failure to examine—Irregularifij. 

A Docessary ooudition for takincr cogoizaDoo of 
a oaso under clauto to of soution 190 of the 
Oriminal Procedure Code ia for the proceedings to 
bo instituted upon information received from any 
person other than a Police OOicer or upon the 
Magistrate’s own knowledge or suspicion. 

The report of the Police is not restricted merely 
to reports under Chapter XIV of the Criminal 
Prooeduro Code upon information lodged to the 
Police but embraooa all reports by the Police eul)< 
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mitted under section 24 of tbe PoHoe Aot. An 

application bj the Police to a MajistraU to take 

action a^inst a person amounts to a “Police report" 

withm the moaninif of the term in clmse 'fe.of 

section 190 of the Criminal Procedure Code, fp 4 t 
ool. I.J ur » 

ctamino a complainant nnder 
section 20<^ of the Criminal Procedure Code is a 
mere irrogfulnrity which cm bo siibsoquentlr cared 
anadoos not vitiate the prooeodings. [p. 4 i, ool. 2.} 

Application against the order passed by the 
Sob-Divisional Magistrate, Bbagalpa^ dated 
lUh Ddse*Qber 1919. 

Mr. 8. A. ^ami, for the Petitioners. 

Mr, ilfono^Qr L^ll, Assistant Qovsrament 
Advocate, for the Crown. 

JUDGMENT.—The patitioners have mov¬ 
ed this Court agaioet an order of the 
Sob-Divisional OaGaer of Bbagalpor, dated 
11th December 1919, Bammoniog them 
under section 155, Indian Penal Cole, and 
contend that the order is bad in law 
and ullra tnrei on account of the omission 
on the part of the Magistrate t") examine 
the complainant oo oath uoler section 
20J of the Code of Criminal Prooedare 
before isiuing procsssaa against the 
accused. 


The Sub-Iospeotor of Police of Bha?al 
ror Mofassil investigated into a riot aaic 
to have been committed, on the 3rd De 
eember 1919, on some land, in which th< 
(etitioners are said to have been interested 
and ultimately submitted a charge shsel 
in that case. He made a separate applioa> 
tioD to tbe Magutrate on tbe *th Ddoambei 
1919 etatiug that tbe riot bad taken place 
fw the beneGt of tbe petitioners, who 
claimed interest in the subject-matter of the 
dispute. 

The 9ub loepeetor was not examined oo 
oath under section 200 before auinmooing 
the .ggared. TU Diatrigt Magistrate in 
hia leport aobmitled to this Court in answer 
to I he rale iianed upon him, eaya that 
eogniianee was taken nnder elaneee (i) end 
U) of »o .on 190 of tho Code of Criminal 
Prnoedore. Cl.aee (c) h.a ohv onaly no 
application. In tbe order in question, dated 

tbe 11th December, the Magistrate expressly 

orders the proeeoution of "all tbe 6 men 
noted ID the Police report." Therefore, the 
information upon which the Magistrate 
summoned the accused, was clearly received 
from a Police Officer, which is expressly 
excluded from reotion 4 (5). The Magis 
irate powbera eays that he ioatitated the 



procasdingi upiu ioforoiAtioi rejsivad from 
aiy piroi oVisr thn a Pjlin Offliar or 
aooQ his ovQ koiwledgj or suspioioo 
ragardiug tho ODmuisiioo of the offence, 
in ro^paat of which the aacuaed were sum- 
m'lne 1 by him. This is a neieisiry con¬ 
dition for taking oogoizinco uoder clauae 
(c). The Magistrate did not comply with 
section lyl, namely, to infrom the accused 
that they were entitled to have tbe case 
tried by another Ciuri as ie requirel on 
oigaizanoe having been taken under clause 
(c). This also shows that the Magis- 
trato did not take oognizinoe nnder that 
olause. 

As to clause (6), Mr. Sami oonteods on 
behalf of Che petitioners that tbe application 
of the Sub Inspector was oot a Police report 
within the meaning of the term in that 
clause, which must be limited to a Police 
report submitted nnder section 17.Sof the 
Code with respect loan offence cognisable 
by the Police. It is urged that the offence 
under section 155, Indian Penal Code, dis¬ 
closed in tbe application of the Sob-lnspastpr 
is not a cogn'z ible ons by tbe Police The 
Sub Inspecror bad no power to investigate 
that offence, or to submit his report thereon 
which m-ght fi ly bs called a Police report, 
lo this contention Mr. Snoi is undoubtedly 
supported by the Full Bench oassof ffing-ffm- 
peror v. Sada (1) and flaw Lftl v. Empemr 
(2) decided by a Single Judge of this Court. 

He is also supportel by the case of 04i- 
dambnram hillai, In re (3). The Allahabad 
High Court and the Burma Chief Court and 
recently the Calcutta High Court, have taken a 
contrary view ; tii«, Sarjerae Khan v. Em¬ 
peror (4). Nga Saw Ke v. Emperor (5) follow¬ 
ing an earlier caseof the same Court in King- 
Emperor V. Ega Thaung (6), Barihar Roy 
V. Emperor (7). Bhairab Ohnndra Barua 
V. Emperor (8). The Pull Bench 


% / -V avvri O U IV. OoO, 

(2) M Ind. Cfti. 286, I P. h. T. 73, 21 Cr. L. J. 209. 
T ® ^ T. 16, 0 Cr. L. 

(4) 19 Ind. Cat. 814, II A. L. J. 33*, 14 Or. L J. 

T 27Ind. Caa. 145, U. B R. 1 1914) H. 19, lOOr. 
ii* J. 97* 


16) I Cr. L. J. 1047, U. B R. (1904-06) I, Or. 

do, 

«>' 0- I- 

883| 20 Or. L. J. 076. 

n ^ 20 0. h. J. 318, 83 

C. W-N 484 , 20 Cr.UJ. 70 ». 
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deoisiop ot the Bombay High CjQrt aoi the 

other anthopities were o)n^iQerel m the Utt 
two aa^88 of theOaliQtta High Ooort raferrei 

to above. 

The Bombay and Madras oasea woaM oon 
floe the Police report referred to io oUase 
(6) to the Police report eabmitted in oogoiz 
able 013 B 8 Qnder e^oMon 173 of the Cede. 

The other High Ooarta woall oat pi •* 
any eoeb limitation and w)Qld noi oiobne 
them only to reports ander Chapter XlV of 
the Code, far Use to reports io oognizible 
eaaes only. The opinion, therefore, eeemi 
to be eqaally divided and it ie. therefore, 
a diffiiult task to deoide wbioh view ia 
oorreet. 

The difiSoolly has been enhaneed by the 
abieoae of deOnition of the word* Police 
report" either io the Coda of Criminal Pro 
oednre or in the Police Act (/ of 1831) or 
in the General Clauses Aot. 

Under eeetioQ 190, oogoiz^nse may be 
taker, (1) opon a complaint of facte, which 

eoostitute each offence. 

(0 Upon a Police report of sach fac‘fc. 

(3j Upon inf )rm\tino reoaivel from any 
person other than a Police OErsr or noon 
hie own knowledge cr sQ’pioion that each 
offence has been committed. 

All offences oognizible by a Magistrate 
moet, therefore, come within one or other 
of the aforesaid claaaei. 

Woen aognizvnoe is taken ander oliQse 
f.a) open a complaint, the Magistrate is 
required to examine the oomplaioant on 
oath nnder reition 200 before taking action 
npoD the complaint. 

“Complaint" has been dehned in section 
4 (A) as meaning the allegation made orally 
or io writing to a Magistrate wii.h a view 
Io bis taking action coder the Code that 
■ome person has committed an offence, bat 
it does not include the report of a Police 
OflScer. The object of excluding Police 
report from the definition of “oomplaiut" 
is, obviously, to exclude it from the opera, 
lion of faection 200 of the Code and to 
obviate the necessity of examining the 
Police OlBeer before taking action upon 
hie report. 

Now, Chapter XlV of the Code deals 
with information to the Police end their 
power to investigate. Such an iiiformatinn 
10 the Police may be tf a cognizable 
offepse cr of a poo cognizable offeooe. 


When the information relates t*) aoogn’zable 
case, it has to ba redusad to writing in 
the form prescribed by the Code called 
"First Information report" (section 15 0. 

In the case of non cognizable offeoce, sub* 
stance only of the information is to be 
entered in the Station Diary (section 155). 

L'be Police is bound to investigate into 
the iofermation reUtiog to the commission 
of a cogniz vble offence. He is not required 
to investigate a non cognizable offence 
nnlees he is directed to do so by an order 
of the Magistrate and, when so directed, 
he is bonnd to investigate the same just 
as a cognizable offence (clauses 2 and 3 
of section i54). In either case, when the 
Police Officer makes investigation under 
Chapter AlV, he is required to submit to the 
Magistrate a report uoder section 173 in the 
form prescribed by the Looal Government. 
The report uoder section 17-3 may be of a cog. 
nizable offence or of a Dor^.oogDi'ztble offence, 
when the Police Officer is directed by the 
Magistrate to investigate it. The Magls* 
trate will, therefore, be competent under 
eeotion 190 (6) to take eognizinae of an 
offence upon a Police report reUliu^to a non. 
cognizihle offence, for seo^loo 137 is not 
sonfioed only to reportfin cogn zible ocses. 
Power of a Police Officer to investigate 
and submit his report unler section 173 
is tbe earns in ocg.o''z vble and non-oogo'z ible 
casep, the only disiioction being that, io 
the latter case, he must have received order 
of the Magistrate to investigate into it. 

The view taken in the Bombay and Madras 
oases and in the case of this Court, Bam 
Lai V. Bnperor (2), that a report of the 
Police muet necessarily bo of a cognizable 
case under sealioo 173, does not appear 
to be borne out by the aforesaid provieion 
io Chapter XlV. 

The question then is, whether a Polioe 
Officer can make any report outside the 
provieion of Chapter XiV of the Code. 
The Chapter deale with the reports upon 
the information lodged to the Polioe, as 
the heading of that Chapter and Reotions 
154 and 155 clearly indicate. But is the 
action of Police confined only to an infor¬ 
mation lodged before him, or can he 
investigate into offences of hie own in. 
itiative, or without any information lodged 
by any person f- Every Polioe Officer ie, under 
Act V of 1861, a member of the Policy For^p 
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and tbe word “Polioe” ip, therefore, deGoed 
in sestioD 1 to inolode all peraons eoroHed 
nnder tbe Aot. The dotiee of a Poliae 
OCBoer have been defined by that Aot and 
not by tbe Code of Criminal Prooedare. 
Tbe Code deals with the doties of Polioe, 
only «o far ae they relate to investigation 
of offenees noder tbe Code. Seotion 24 of 
tbe Aet lays dowo: 

*‘lt eball be lawful for any Polioe Offioer 
to lay any information before a Magistrate 
«nd to apply for a summons, warrant, searsb 
warrant or eooh other legal prooess as may 
by law issue against any person oommitting 
an offenee.” 

This doty of laying information and of 
moving the Court for aetion is irrespeotive 
nf any information lodged to the Polioe 
by any person referred to in Chapter XIV 
of tbe Code of Criminal Procedure. Now, 
when a Polioe Offioer aots under seotion 
24 of the Polioe Aot and enbruits bie 
informatiop't regarding tbe eommiseion of 
the offenee to tbe Magistrate and applies 
for aetion to be taken thereon, does it not 
beoome a report of that offioer P It would 
seem to me that (be answer most be in 
tbe affirmative. The report of the Polioe 
18 , therefore, not resirioted only to reports 
under Chapter XlV upon information lodgtd 
to tbe Polioe, but embraoee all reports by 
the Polioe submitted under eeetion 24 of 
the Aet. This is also borne out by the 
fast that, neither in olauee 4 (fc) exsluding 
tbe Polioe report from the definition of 
oomplaint, nor in olauee (6) of eeotion 190 
empowering tbe Magistrate to take oog- 
nioanoe upon a Polioe report,-it is eipressly 
said that snob a report must be a report 
under Chapter XlV of the Code or report 
only of a oognizable offenee- We oannot 
restriet tbe meaning of "Polioe report" 
and, to my mind, we have no right to do 
80 by reading into elanse (6) of eeotion 
190, or in olauee (k) of seelion 4, words 
that are not there, Tbe Legislature thought 
it desirabe, to leave it unrestristed and 
we most interpret tbe law ae it is. 

Tie word "report" in elause (6) is 
desiboed to dislingotsh it from a oompKint 
or information lodged bf a privain persmi 
before a Msgietrate. tumplaint ly a privaio 
perfton to a MsgUlrate o<^>mes under oUoie 
(a) and information by tbe private pereou 

fomee under olauee (c). 


A report to a Magistrate by the Polioe 
oomss under olau^^e (6). Tbe only limitation 
laid upon the report is that it must state 
faota wbioh sonstitute an offeooe. Applying 
this test to the applioation nf the Poliee 
Sab'Inspeetor, dated tbe 9tb Deoember 
1919, wbioh 1 BO far purposely refrained 
from oalling a Polioe report, I have no 

doubt that it states faot^, wbioh prtnta 
jicie disolose au offenos against tbe pe* 
titioners, and, with great respeot to cbe 
opinion of tbs learned Judges who have 
taken a osotrary view, I hold that tbe eaid 
applioition of tbe Sub-Inspeotor is a Polioe 
report withinthe meaning of tbe term in olause 
(6) of eeotion 190, and that tbe oogafzanoe 
was properly taken by tbe Magistrate under 
that olauee. The Magistrate was, therefore, 
not req lired to examine tbe Sob Inipeotor 
before is-tuiog prooeases against the asouiel. 
Id this view, no question of the irregular-, 
lies arises and the oontention of the learned 
Counsel on behalf of the petitioners most 
fail. 

If, on the other band, the report of the 
Polioe Offiojr was not a report within tbe 
meauiog of oUn^e (6) of eentioo 190 and 
was only a complaint ondar seotion 4 (4) 
of the Code, the omission to examine the 
Sob Inspector onier eeotion 200 was a 
mere irregularity and would not vitiate the 
prooeeJingi against the petitiooen. as 
held in the two reoant deciaioos of tbe 
Calcutta High Court roferrad toaSovoaul 
also by this Court iu the oase of 
Bmperor v. H^man Gope(9), The irregularity, 
it any, oan even now be oared by examining 
the Sub Inspeotor on oath and taking aotion 
thereon, as the ease ia at its initial etage. 

It has also been urged before me that 
petitioners Nos. 1, 2 and 3 are the oooapiero 
of tbe land in question, on wbioh the riot 
is said to have taken plaoe, and have been 
sent op for trial for the offences oonneoted 
with the riot, aud henoe they eoold not 
be charged with an offence under seotion 
155 of tbe Indian Penal Code, inasmuob 
as that eeotion implies that the riot meet 
have been committed by persons other 
than the oooupiera and holders of the land. 
This is a matter of oonsideration by the 
Magistrate, who ‘ai got seisin of the oa^e. 

Anutber objeotioo has been raised cbat 

(9) 66 Ina. Coo. 469| I P.L.T- 8i9f 21 Or. l<. J. 779, 
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the case under seetion 155 ehould not be 
tried until the disposal of the riot ease. 
Tbia oontention is two fold. Firstly, that 
it has not yet been establish3d ihat 
the riot h&d taken plaoe upon the liud 
and. BO the petitioners oould not be proseoited 

for an offenoe under eeotion 155, and 
seoondiy, that tbe petitioners, partieularly 
Nos. I, 2 and 3, will be prejndioed in their 
defence in this ease so long as the rioting 

case is not disposed of. 

It appears to roe that the Deputy Magie* 
trate, Mr. Dott, on the 22nd January 1920, 
upon the applioation of the Court Sob- 
Inepeotor ordered tbe present oase to be 
postponed till the disposal of the rioting 
oase. This order was, however, set aside 
by the Sub Divisional Offiser on the let May, 
and the case has been ordered to proceed. 
Cn the lOtb May 1920, an applioation was 
made on behalf of the aoonsed, similar to 
that made by the Oonit Inspector on the 
t^2Dd January. The Sub D.visional Magis¬ 
trate has rejected this pet tion as well, and 
tbe reason given for not asoeding to the 
prayer of both tbe parties, the case wou’d 
then be inordinately delayed. Tnere is 
some force in tbe contention of Mr. Sami, 
that tbe riot, which is $ub judic«, must 
he established before the oase under section 
155 can proceed, and also that tbe aoouned 
would' be eericusly prejudiced iu defending 
themselves in this ease, so long as the 
riot oase is not disposed of and that tbe 
accused Nos. I, 2 and 3 would be still 
more prejudiced aud incoDveDienoed in 
defending themselves eimnltaneously in both 
the cases. I understand tbe trial of the 
rioting caee has already commenced and 
witnesses are being examined and will, 
1 hope, be finished within a reasonable 
time. 

For all these reasons, 1 think, that this 
ease must be postponed till tbe disposal 
of the rioting oiee, and 1 accordingly 
direct the stay of this case. 

rroceeJing$ gtayed. 


MADRAS HIGH COURT. 

Crimihal Rivisios 0*81 No. 711 of 
CRixi.-iAL Revision Petition No. 603 of 1919. 

January 22, 1920, 

Presenl Justice Sir William Ayling, Kt., 
and Mr. Justice Ooutts-Trotter. 

HUS3AINA BBARI— Acoosid— 

Petitioner 

vertus 

BMPKROR-RtspoNDKNT. 

Penal Code (Act XLVof I860), 21 1 —‘ 

Breach of Contract Act (IllI of 1859), 6. 1, comp^a.nf 
under, icithdrawn before pa>-iing of any or>Ur, tvheiher 
**rriminol procceditpj.* 

The mere initiation of u proi-ecding under the 
preliminary portion of section 1 of tlio Workmans 
Breach of Contract Act for execution of the work 
or for re-payinent of the advance wlpcii is with- 
drawn befon? ar.v order is made therein is not a 
“criminal proceeding” within the meaning of section 
2U of thePonal Cod<‘. [p. 48, col. 2.] 

Criminal revision petition under seotions 
435 and 439of the Criminal Procedure Code, 
against the conviction and senteniB of the 
accused by the Sessions Judge, South 
Kanara, in Criminal Appeal No. 19 of 1919^,- 
filed against the conviction and eeoteoaa' 
oftbeaciused by the Sub-Divisional Magis-' 
trate, Ooondapnr, in Oalsndar Case No*^ 33 
of 1918. 

FACTS appear from the iadgmenl. r..;r 
Mr. B. Sitarania Rao, for the Petitionap*r-^ 
Tbe conviction of tbe accueed is bad in. laws- 
Tbe proseedings under tbe fitst {tort ofi Act; 

Xlll of 1859 are not criminal. There ie npi; 
penalty immediately following on tbe enquiry.) 
under that part. An order for specific pei^.r 
formanoe is made as a result of that enquiry- 
and the peual portion ie embodied in the- 
second part of the section, wherein disobeii?: 
ence of tbe order ie made pnoisbable^ 
Therefore, tbe presentation of a complaint 
under tbe section ie not the inetitution of “ 
criminal proceedings within the meaning of 
eeotion 2il, Indian Penal Code ; see Anusoori. 
Sanyati, In, the matter of (1), King^Empergr- 
y. Takaei Eukayya (2). In Derby Oorporation 
V. Derbyehire County Council (3), in a case* 
under the Rivers Pollutioa Prevention Act, i^ 
was held that tbe initial stages of proceedings 
which reeult in orders for injunotion. bp' 

(1) 28 M. 87} 1 Weir 67lj 2 Or. L. J. 149. 

^2) 24 M. 660; I Weir 673. 

V3> (U97) A.C. 660i 66 L. J. Q. B. 701; 77 U T. 
107; 40 W. 11.48; 62 J. P. 4. 
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OocDty Judge are not oriminal prooeedings 
but that the proaeedings be*orae penal only 
when (he aooutcd are punished for dig- 
obedienee of the order. See al o Btg. y. 
Whiichurch (4). 

Mr. V. L. Bthiraj, for the Publio Pro- 
eeoutor, fcrthe Crown.—It was found ae a 
Jaot that the eomplaint waa a false one 
The preamble of the Aot shows that it was 
intended to be a penal enaetment. The 
offenoe referred to in the Aet ig the original 
offenoe of breach of eontraat, which it is the 
policy of the Act to prevent and for which 
eventually puniehment is provided. The 
first part of section 1 of Act XIII of 
1869 oannot be detached from the second 
part. All that the 6r»t part does is to give 
9, I cut rmnitentire to the accused in the event 
of hie complying with the order either for 
potorn of the advance or for performance 
of the etipolated work. There is a punish, 
ment provided in the event of his not com- 
plying with the order. Every step from the 
presentation of the complaint muet be deem¬ 
ed to be a oriminal proceeding. The enact- 
ment is, in form and enbstanoe, and by its 
preamble, a penal one. 

OfitDBR. In this case the accused 
was charged under section *^11 of the 
Indian Penal Code with making a false 
charge against one Angara Mukari, under 
Mction 1 of the Workman’s Breach of 
Contract Act. XUl of 1859, In order to 
determine the point at issue, which is one 
of considerable interest, it is neoeseaiy to 
examine both the wording of section 211 of 
the Indian Penal Code, under which the 
aeeoeed wss convicted, and the wording of 
the Workman’s Breach of Contract Act. 
Section 211 of the Penal Code is as follows: 

Whoever, with intent to cause injury 
to any person, institutes or causes to be 
inetitnted, any oriminal proceeding against 
that pereon, or falsely charges any person 
with having committed an offence, knowing 
that there is no juct or lawful ground for 
VDcb proceeding or charge against that 
person shall be punished, etc.” 

' By the Workman’s Breach of Contract Aot 
m^ion 1, it ie enacted ae follows i ' 

' When any artificer, workman or labourer 


7 Q. B. 0. 634} to L. J. U 0 Oflt i 
W9} 29 W, B. 922, 46 J. p/617. ‘ 


[ 19 ; 1 


snai nave received from any master or 
employer resident or carrying on business in 
any Presideocy town, or from any person act¬ 
ing on behalf of such master or employer, an 
advance cf money on aosount of any work 
whiflh he shall have contracted to perform, 
cr to get performed by any...artificers, 
workmen or labourers,...shall wilfully, and 
without lawful or reasonable excuse, neglect or 
refuse to perform, or get performed, such work 
acoordirg to the terms of bis soDtract. snob 
master or employer, or any such person as 
aforesaid, may complain to a Magistrate of 
police, and the Magistrate shall thereupon 
issue a eummons or a warrant, as be shall 
think proper, for bringing before him such 
artificer, workman or labourer, and shall bear 
and determine the case.” And section 2 
enacts: If it shall be proved (o the satisfac¬ 

tion of the Magistrate that such artificer, 
workman or labonrer has received money in 
advanoe from the complainant on account 
of any work, and has wilfully, and without 
lawful or reasonable excuse, neglected or 
refused to perform, or get performed, the 
same aoeordiug to the terms of his contract, 
the Magistrate shall, at the option of the 
somplainant, either order such artificer, 
workman or labonrer to re pay the money 
advanced, or such part thereof as may seem 
to the Magistrate just and proper, or order 
him to perform, fr get performed, such 
work according to the terms of bis contract j 

<>■• labourer 

shall fail to comply with the said order, 
the Magistrate may sentence him to be irapri- 
soned with hard labour fora term not exceed- 
mg three months.” 


_ It was proved in the lower Court, aid it 
IS not contested here, that the proceedings 
^onobed under section 1 of the Workman’s 
Breach of Contract Act were, in fact, falsely 
brought and that the charge was a baseless 
one, and indeed it was withdrawn almost 
immediately the ease eame on. The employer 
has been eonvioled under section 211 for false¬ 
ly bringing those proceedings. The only point 

4 «he proceedings 

ander the Workman’s Breach of Contract AoS 

are not criminal proceedings within the 

meaning of section 211, Indian Penal Code. 

1 here has been a good deal of argument as 
to what the dividing line is in matters of this 
xiod between criminal and civil prosoedings 
and various analogies wsre snggestsd on oof 
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eide or the other of the line. Bat we think 
that this matter has been olearly deoided by 
a rnlinj of the Hioae of Lord^ in Borland cn 
a very analogons set of etatatory provisions, 

BO that it is needless to indalf^e in wide 
BpeoalatioDS as to t’TO preside dtfferenli i of 
oriminal from civil proceedings io general. 

If one looks at the Ao^, the preamble of it 
would certainly lend coloor to the idea that 
the Act regarded some p^rlim, at any rate, 
of the proceedings as oriminal beoaase the 
preamble recites that mnoh loss and incon- 
veniense are snstained by employers from 
fraodaleot breach of contract on ths part of 
workmen wbo have received advances and 
actaally recites the ioadeqnacy of the 
remedy by a suit io the Oivil Courts and 
adds that 

“It is jasl and proper th>it persons guilty 
of eurh fraudulent breach r f ontraot should 
be subject to punishment,” and it goes on to 
enact the provisions which have been already 
^et ont. 

It was argued on behalf of the respondent 
that the oSeoce referred to in the Aat must 
be regarded as the original offence of breach 
of contrac*^, because that is the thing which, 
in the terms of this preamble, the Act sets 
out to puDish or, at any rate, to prevent. There 
have been decisions of this Court to the 
effect that the offence created by the Act is 
not the original breach of contract on the 
part of the workman but his Bubeequent 
disobedience to wbat we may call the order 
for epeciBo performance which entails tbe 
punishment by imprisonment. That opinion 
was expreseed by a Bench of ibree Judges of 
this Court, Sir Arnold White, C. J., Davies 
and Bencon, JJ., in Anusoyri Sanynn, In the 
matter cf (1) and Sir Arnold White eay^ : 

“Tbe offence created by tbe Act is not 
the neglect or refusal of the workman to 
perform bis contract but tbe failure of the 
workman to comply with an order made by 
the Magistrate that the workman re*pay 
the money advanced or perform tbe con* 
tract.” 

There is a similar ruling in King^Emperor 
V. Tciioit Nuka],ya (2). Perhaps, logically, 
tbe offence ie eometbirg that comprehends 
both those elements. Tbe offence is complet* 
ed when tbe workman wbo has broken the 
contract and who has had an order nnder 
section 2 madeagaioct him fails to obey that 
order of tbe Magistrate. Tbe necessary 


ingredients in the offence are : be mast have 
broken a contract; an order under section 2 
must have been passed and be must have 
disobeyed that order. When those elements 
are present, there is an offence as it 
would he deBned for st'itutory purpose^, 
e.g,Ur insertion in a Criminal Code. To 
that the argument is that the whole proceed 
ings must he regarded as one and that, as the 
offence, aa we have defined it, when com* 
pletsd, culminates in a liability to puoish- 
meat by imprisonment which, of course, 
obviously savours of a criminal prcoeeding, 
every step from tbe inception must be 
regarded as a step io a criminal proceeding, 
and it is said that you cannot split up a 
etatatory procedure into two parts, one of 
which you are prepared to orll criminal and 
the other civil The argument, to our minds, 
is disposed of by the oa&e of Derby Corporat 'on 
V. Derbythire County Council (3). In that 
ease there had been a proceeding nuder the 
Rivers Pollution Prevention Act of 187d. 
Tbe Act, io its general scheme, provided 
something very much of tbe naturj of tbe 
remedy in this case. Tbe proceedtngR by the 
/ot are laid in the Connty Coart, the Civil 
Court of tbe District. By tbe Ao^, the 
CoQDty Coucoil is enabled to bring proceed* 
ings against persons wbo are alleged to have 
offended against the Act by pollntiog rivere. 
Thereupon, tbe County Court Judge has 
power to pass orders (if be finds ibat there 
was pnllution) either in the nature of an 
inianotioD or by allowing a limited time for 
new measures to be taken or a new ecbema 
carried cut to obviate or abate tbe 
pollotioD. After the time limited by tbe 
order has expired, it is competent to tbe 
Icoal authority to apply to tbe County Conrt 
Judge for a penal order levying a sum of 
money for every day (bat tbe defendant 
continues in default. In this ease, the 
County Council had started proceedings for an 
ordtr against the Derby Corporation. In the 
course of those proceedings they applied to 
tbe learned County uourt Judge for an order 
for ditoovery of documents. They said that 
it was impossible for them to put before the 
Court the proper materials with regard to tbe 
methods of disposal of sewage and so forth 
carried out by the Corporation unless the 
Corporation were compelled to make discovery 
of documents, plans, maps and so forth. 
That wao resisted on the ground that tb« 
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oatare oE the prooaadiosra was penal or 
oriminal beoaase the proseedin^s that ware 
oomtneDoed were a step towards the reoovery 
of a penalty, and reliance was plaoed io 
argament npon the ease of Reg. 7 . Whitchurch 
( 4 ) to whiah I shall refer presently. The 
Hoase of liorda held, that disoovery oonid be 
ordered beoaoee the initial stage of the prj- 
oeedings was not oriminal or penal at all. 
Lord Uer8ohell,at page 552, says : 

**I will deal with the first objeetiop, namely, 
that this is a penal proceeding—a prooeediog 
whioh may end in a penalty. It seems to me 
nothing of the kiud. This prooeeding never o\n 
end in a penalty. All it o^n end in is an order 
coder BQoh terms and oonditions as the 
County Court Judge thinks reasonable to pre¬ 
vent or abate a ooisanos. The Legislature has 
provided that, if that order is disobeyed, than 
the County Court Judge may impose a 
penalty not ezeeeding £50 a day, as he 
thinks reasonable, payable to saeh persons as 
he thinks right, upon the authority or peraoo 
who has disobeyed the order. My Lords, 
that, is a separate and independeot proeeed- 
log. Lt is true it is taken, as it is said, in the 
astion or the proeeeding, but it is really a 
separate prooeediog in whioh the penalty f jr 
disobedienoe ie imposed. The prooeediog 
itself is no more a prooeediog that may 
subjest the prasent appellants to a penalty 
than is every prooeeding whioh is ever taken 
in a Court 0 ! justioa." 

Their Lordships held, that where yon have 
a remedial power vested in the Court in the 
first instaner, followed by a penalty on 
disobediense of the order made in the fir^t 
ioetaoee, it is the seoond proeeeding alone 
that is penal in oharaoter and the first has no 
penal obaraoter whatever. 

The oaee of Reg. v- Whitchurch (4) was a 
proeeeding under the Poblio Health Aet of 
1875. Seetionfitot that Aot vests in the 
various loeal authorities, as defiuod by the 
Aet, the power to serve notioe on a perse n 
by whose aet aoy nuisauee eognizable by the 
loeal authority is eaueed, requiring the persoa 
on whom the notiee is served to abate the 
puisaooe within the time speeified by the 
authority and esurry out the works required 
lor the purpose. Tbeu, by seetion 93, on 
Dou-eompUanee with the notiee, the loeal 
authority eau lay a eomplaint before a 
Jaetiee of the Peaee aod bo oao issue 


a summons requiring the person named in the 
eomplaint to appesr before a Court of 
summary jurisdiotion and the Court of 
summary jurisdiotion is enabled by seotiOn 
96 to make an order for the exeoution of the 
works, and may also by the same order 
impose a penalty on the person on whom the 
order was made. U is obvious that the 
analogy of that ease oannot be applied to the 
present one. The prooeeding of the looal 
authority corresponds to the first prooeeding 
in the second eeotion of the Workman's 
Breach of Contrast Aot where the Magistrate, 
in the first instanoe, makes an order in the 
nature of an order for speoifio performanoe. 
Iq the Poblio Health Aot that part is- not 
vested in a Court but is left to the Mooal 
authority in the first instanoe, whioh goes 
very strongly to show that you oannot regard 
that part of the prooeedtogs whioh is nob even 
in a Court as in any way oriminal. Then, 
when the matter oomes before the Magistrate 
he has jurisdiotion from the very outset, 
without any further default being made, 
to impose a penalty, asLcrd Divey pointed 
cut in Derbu Corporij<ior» v. Derbythire 
Oountg Oouncil (3). 

We are of opinion, that the authority of the 
House of Lords finally establishes that, in 
oases of an analogous kind, the initial pro- 
oeediogs whioh can only end in the nature 
©f an order for speoifio performanoe must be 
serrated from the final proeeedinge whioh 
will issue on disobedienoe of that order. It 
13 the latter portion of the prooeedings aloue 
that oan in any way be desoribed as 
oriminal prooeedings and may oome under 
oeotion 211, Indian Penal Code. In the 
present instanoe. the only prooeedingo that 
were lauDobed were under the preliminary 
portion of the seotion for ezeoution of the 
work or for re payment of the advanoe. and 
we are of opinion that those not being 
oriminal prooeedings the present oonviotion 
oannot be sustanied and most be quashed. 

Oonvidion quathed,. 
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CALCUTTA HIGH COURT. 

Appeal esoj! Appsllatc Decrkb No. 6 

OP 1918. 

Jnoe 15, 19^0. 

Present Mr. Jostioe Walmeley and 
Mr. Jnslise Boskland. 

PROVASH CHANDRA CHATTERJBE 
—DfPKNPAMT-> Appellant 

versus 

JAHAR*UD*DIN MONDAL a.vd on his 
DEATH fli9 UBiaa ASIMADDI MONDAL and 
OTHKRB—PlaINTIPP.^ —RKfePDNDENlS. 

Beitg,d Tenancy Act (nil of 18S6), ». 15-Omi«ion 
to comply toith provisiona of section, effect of~Landlird 
and tenant—Permanent tenure-holler, hetra of, failing 
to get registration of names, position of. 

The intorosts of the heirs of a recorded permanent 
lonoro-holder in the tenure, cannot bo destroyed 
by proceedings to which they wore not parties, 
merely because they omitted to comply with the pro- 

^sious of section 16 of the Bengal Tenancy Act, 
[p 60, col. 2.] b / . 

Appeal against the decree of the let 
Additional Distriot Judge, 24-Pergannah0, 
dated the 2?th of Aogast 1917, iiiodifyiDg 
that of the Monsif, 2Dd Coort. at Basirbat, 
dated the 2Btb of February 1916, 

FACTS appear from the judgment. 

Baba Broiolal Ohakrahurty (with him Babu 
Qurudas Sinha), for the Appellant —I am the 
landlord and I obtained a decree against 
the eole recorded tenant in a eoit for rent, 
iherefore, in execution of that decree the 
entire tenure passed to the auction par- 
ehaser. Under section 15 of the Bengal 
lenancy Act, the heirs of the original tenure- 
holder were bootd to notify the eaooession 
Jandlord. By omittiog to comply 
with the provieione of that section, they are 
not entitled now to question the validity of 
the proceedings to which they were not 
parties, Refers to Nitayi Behari Saha Para- 
fnanik v. Bari Qovinda Saha (1). 

Baba Biraj Mo^an Mo oomdar (with him 
Baba Banku Behari hiullik Ohowdhuri), for 
Deputy Registrar, for the Respond 
hnts.—There is no dednite Bndiog that 
the tenure in qaestion was a permanent 
wnate, so that section 15 of the Bengal 
Tenancy Act does not apply. Even if it does 
hpply, mere omission of the heirs to register 
their names in the landlord’e sheristha cannot 
have the effect of cancelling their interest 
In the tenure by a proceeding to which 

(1) 20 C. 677i 13 Ind. Doo. (n, «.) 1033, 


whiob 
one 


they were do parties. Besides, it has been 
foind that the landlord in registering the 
name of Gafur was perfectly aware that 
he was excluding the heirs of the original 
tenure-holder, so that Nitayi Behari Saha 
Paramanik V, Hart Oovinda Saha (1) has no 
application. See Jeo Lai Singh v. Gunaa 
Pershad (2). 

Babu Broiolal Ohnkrahurity replied. 

JUDGMENT.—The facts from 
this appeal arises are as follows . u.io 
Ekim Molla had three Jamas ; he died about 
1290 B. S. leaving a widow, Bibijan, and two 
daughters : the daughters died before their 
mother : one of them, Arifa left a son, Gafur, 
who survived his grandmother. Bibijan died 
in 130J. In 1907 the landlord brought a rent 
suit for the rent of the three jamas against 
Gdfur alone, and obtained a decree, and in 
exeouticD of that decree he caused the jamas 
to be sold and bought them himself in 

January 1908 after which he granted settle- 

ment to various tenants. 

One of the plaintiffs is a sister, Bibijan 
and the other plaintiffs are the sons of a 
second sister. They claim to be the heirs 
of Bibijan: they say that Gafur did not 
inherit any interest in the jam-s, and that 
the decree against him only Lad no effect 
so far as they are concerned. 

The 6ret defendant, the appellant, is the 

landlord. The other defendants are tenants 

to whom the landlord granted settlement 

after his purchase: they have not contested 

the suit, and we are not concerned with 
them. 

In addilion to a olaim by inheritanoe. 
the plaintiffs set up the olaim that Esim 
MoUa had transferred the entire interest to 
Bibijan by a hebanama, and also that, after 
Ekima death, Bibijan had held the land 
adversely to her daughters and others for 
over twelve years. Both these claims have 
been decided against the plaintiffs and both 
the lower Courts have found that the plaint- 
iffs oannot claim more than the share 
which bad passed to Bibijan by the death 

The Brst Court found this share to be 5 
annas, 12 gandai. odd, bnt the lower 
Appellate Ooert fixed it at 4 aenaa, 1 yaX 
odd J and althoegh the third gronnd in the 
memorandun. o( appeal relates to thie point, 

(2) 10 C. 096 at p. 1001, 6 Ind, Doo. (k. 604. 
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nothir^ wan paid about it in argament, 
80 the interest in dispute most be taken 
to be 4 aDDap, 1 ganda, odd, share in the 
jamas. 

It in oommon gronnd that after Bibijan’a 
death Gafar's name was registered in the 
landlord's ssrista, while the plaintifTe’ names 
were not so registered. The deeree was 
obtained by the landlord against the sole re* 
oorded tenant. 

The oontdUion of the appellant-landlord 
is that, as he obtained a desree against the 
sole reoorded tenant, the exeeotion sale 
passed the entire tenore, and the plaintiffs 
are boand by the deoree and the sale. 

On the other hand, the case for tbe plaint¬ 
iffs is that as they were not parties to the 
suit, and as (■ afar did not represent them, 
their interests were not affeoted by the deoree 
and the sale. The lower Coarts have aooept- 
ed this view. 

As to the nature of the tenancy, it appears 
that the landlord orged that the ;amaA were 
raiyati jamas, and that he did so to bring 
in the eait within the speoial rale of 
limitation. His own Pleader, however, bad 
to admit (hat the jamas were tenares. Now 
tbe plaintiffs soggest that, thoogh they may 
be tenores, tbry are not proved to be 
permanent tenares : their olaim by inherit* 
anoe, however, is based on one of the oharaoter* 
istios of a permanent tenure, and. althoagb 
tbe pleadings oarry the history of tbe tenares 
baok for more than sixty years, there is no 
referenee to any time limit, so I have no 
doabt that tbe tenures in dispute are perma¬ 
nent tenares. 

Another preliminary point is in regard to 
the natare of tbe sale. One of the grounds 
taken in tbe memorandum of appeal is 
that tbe sale was a sale under a rent 
deoree, that ir, that it had the effeot of 
a sale held under Chapter XIV of the 
Tenanoy Aot. Tbe learned Vakil for the 
appellant, however, has not pressed this 
point : be says that the lower Coarts are 
wrong in treating the deoree as a money* 
deoree but that tbe effeot is tbe same in 
tbe oiroumetanoes of this ease. His argu* 
ment is that as the jamas ate permanent 
toDures the plaintiffs ought to have regis* 
tered (heir names in aooordanoe with tbe 
provisions of seotioo 10 of tbe Tenanoy 


Aot, that as they did not do so, tbe land* 
lord was onder no obligation to seek them 
out, that it was enough for him to sne 
Gafor, who had oaused his name to be 
registered, and that, whatever view betaken 
of the natnre of tbe deoree, inasmuob as 
it was against the sole reoorded tenant, the 
whole interest passed. In other words, he 
urges that, by omitting to oomply with tbe 
provisions of seotion 15 of the Tenanoy 
Aot, the plaintiffs inonrred tbe penalty of 
having their interest destroyed by p’o* 
oeedings to whtoh they were mt parties. 

Before examining this bmad proposition, 
it is desirable to refer again to the pleadings 
and to the Bndings of faot reoorded by the 
lower Courts. I have already said that 
aooording to the landlord, now appellant, 
the tenanoies were taiyatis, and further that 
they were noD*transferable He also said 
that Gafor and his father possessed the lands 
by oultivatiog (hem. With regard to re¬ 
gistration, he said that Gafur’s name was 
registered in his ssrista^ not that Gafor had 
oomplied with the provisions of seotion (5 
of the Teranoy Aot- Then, the Gndings of 
the lower Coarte about this registration are 
not favourable to tbe landlord : the first 
Court says that Rabamatolla got his son’s 
name registered to defeat the plaintiff's 
olaim, while the learned Judge points out 
that Rahamatulla was then in the servioe 
of the landlord, and he says that the land* 
lord must have been perfeotly aware that 
in registering the name of Qafur alone be 
was exoluding Dibijan's heirs. 

It is (rue that the plaintiffs did not take 
the steps whioh they ought to have tbken 
to safeguard their interesle, but, in view 
of the faots and Gndings vhioh I havo just 
mentioned, 1 do not think that mere failure 
on (he part of (he plaintiffs to aause their 
names to be registered entitles tbe landlord 
to sQooeed. In the ease of tiUayi Behari 
Saha I Qfumanik v. Hari Qovinda Soha (1) 
the learned Judges did not rest their deoisioD 
on the bare proposition now advaooed for 
the landlord as they might have done had 
they thought it oorrest, but they referred 
to (be speoial features of tbe ease and they 
quoted with approval the diotam of Sir 
Biohard G nb, 0. J., in an earlier ease* that 
“tbe sale most be one whish in jostioe and 
equity^ought » o operate as a s»ls of t he 
*8uti jeo Lai Singhiv.Oatt{in Psrshad, 10 0,|996—£4* 
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tenure. ” In the present ease that eannot 
be said of the sale, and, therefore, 1 think 
that we should affirm the deoision cf the 
lower Court and dismiss the appeal with 
eosts. 

Appeal dumttied. 


LAHORK HIGH COURT. 
M18C8LL1K10DS First Civil Appeal No. 206 

Of 1919. 

Oatober 18, 1920. 

r retent ;—Mr. Justioe Abdul Raoof. 
RaM JAS —Appellant 
tertut 

KATHA SINGH *eD otqbks—Opposite 

P.RTT—RiSPOWUINTS. 

PrrtviTwial Insolvency Act (III of 1907J, m. 10, 47 
^Dealh of debtor-^Continuance of proceedings — 
Legal representativet 0 /debtor, tohelher can be brought 
on record^ 


Procoodingg ja loaolrcaoj do not abato by reason 
or tho death of the debtor, and the Court has power 
w bring on to tho record of tho insoWoncy proceed* 
jngs the names of tho personaUegal representatives 
ol too deceased ineolvent. 

Miaoellaoeoas bret appeal from the order 
of the Dibtriot Judge, Lyallpur, dated the 
2lBt Deoember 1918. 


Mr, Nanak O^and, forthe Appellant. 

Sardar Kharak Singh, for the Respondenti 

JDuGMBNT—The only question the 
arises for the deoision of this appeal ii 

reason of the death of tfa 
insolvent, the prooeedings in insolveney ha 
abated. The provisions of seotion 1' 
of the Insolveney Aet are olear on tb 
point and supply a olear reply on th 
question. The eeetion runs thus,—' 

If a debtor by or against whom ai 
insolveney petition has been presented diet 
the prooeedings in the matter shall, unles 
the Court otherwise orders, ba ooQ(inne( 
as if be were alive.” 

The only matter wbiob requires eonsidera 
tioD is, whether the personal legal represents 
lives of the deoeaeed debtor ought to bav 
been substituted in bis plaoe on the reoorc 
osetioo 47 of the Aet provides tba 


“Subjeot to the provisions of this Aot, 
the Court, in regard to prooeedings under 
this Aot, shall have the same powers and 
shall follow the same procedure as it has 
and follows in the exeroise of original oivil 
jurisdiotioD.” The Court, therefore, had power 
to bring on the record of the insolvency pro- 
oeedings the names of the legal representatives 
of the deceased ineolvent. The application 
for the substitution of the names was 
made and the Court apparently granted 
that application, because notices were 
issued to the legal representatives to 
show cause why an order for insolvency 
should not be made on the application cf 
the creditor. Anparently, therefore, the 
Court had not ‘ordered otherwise”, but 
had allowed the proceedings to continue 
within the meaning of section 10 of the 
Insolvency Aot. I allow this appeal, set 
aside the order of the Court belowrejeot- 
ing the application and eend the case 
back to it under Order XLI, rule 23 to be 
re instated to its original number and be 
dispoeed of according to law. 

Costs will abide the result. 

Appeal cUowed, 


CALCUTTA HIGH COURT. 
Appeal pkom OklerNo. 321 ok 1918. 
Deoember 22, 1919. 

Present :—lilr. Justice Teunon and 
Mr. Justice Beaoboroft, 

NOOKOOR CHANDRA MULLICK— 
Deckeb-Holler—Appellant 
tersui 

RAJANI KANTA GHOStil and otbers — 

Respondents. 

Civil Procedure Code (Act V of imsj, t. 2 (2) — 
Decree - Order setting aside ox parlo decree—Uubkuri 
draioR up—Kubkari, whether decree—Execution— 
LintUation^ terminuB a quo* 




4^ e, A -1 -- V vviBLo uu uppucatiou 

to sot aside an ex parte docreo was mndo on i:7th 

Fobniory 1916, and on tho btb March » 91 i> u doou- 
mont desenbod as a “ru6Lar.'-, was drawn up 
which spocieed tho amount of tho costs payublL 
to tho saccessful applicant On bth March |mi 8 
the applicant applied in execution fur realieotiou 
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of his costs, but his njiplicntion was dismissed as 
tiino-tiarred, the ('ourt holdioff (hnt tho rubhari 
^asn decree, and that limitation commenced on 
27th February 

Held, that the rublari was not a decree within tho 
meanintr of section 2 ?’ of the Tivil Procedure Code 
but was an order within seetion 2 (14) of the Code 
which completed nn<l rendered tho order of 27th 
February 1015 capalde of execution, and limitation 
commenced to nin from Rth March 19IP, and, 
therefore, tho application for execution was within 
time. 

Appsal asrainet the order of the Offioiating 
Subordinate Judge, ‘2nd Court, Hooghly, 
da^ed tfe 29th of July 1918, aiBrining the 
order of the Mnrsif, 3rd Court, at Serampore, 
dated the 2nd of April 1918. 

Facts appear from the judgment. 

Baba Sttaram f orjcr*ee, for the Appel' 
lant.—This appeal arises out of an appli* 
oation for exe^ulicii of a formal order for 
co^Ib. What happened waa ttis. I appli-^d for 
Bettirg aside an a* parte decree. My aoplioa. 
tion wa< granted with costs on the 27th of 
February 1915 but a formal dooument 
Bpeoifying the amount payable to mo by way 
of o^stn was not drawn op till tho 8th of 
Maroh following. On the 6fh of Maroh 1918 
the appellant bafore yiur [jordsbips applied 
for the ezeoutiop of his decree f ir eosts. 

I eubroit that both the Courts below have 
fallen into an error in holding that my 
applioatioD for exeoution is barred by limita* 
tioD. Order XX, rule 7, of the Code of Ciyil 
Prooedure oannot apply to the present ease. 
Id this ease the amount of costs was not 
assertained till the 8th of Marsh 1915. On 
the 27th of February 1915, the date on 
wbioh judgment was delivered, there wan no 
deoree iri my favour which could be executed. 
Timed'd not begin to run against the decree* 
bolder until he knew the amount for which 
ezesniion was to issue. 

[Tbonon, J. —In computing the period of 
limitation for an application to execute a 
desree the time requisite for taking copy 
of judgmeot and deoiee is not ezoluded.) 

Yes, my Lord. 

Refers to Ratnaehallam v. Venhatrama Ayt/ar 
(0 and Vydianatka Iyer y. Subramaniar% 
Patter ( 2 ). 

The forital order for costs was not a deoree 
within the meaning of section 2, ehuse (2) 
but it WES an order capable of ezeoution 

(1) 29M. 46. 

(2) lOIod Cos. 662, 30 M. 104; 21 M. L, J. 640; 

10 M. L. T. 69; (lOli; 2 M. W. N. 03. 


OHOSE. 

pafsed in favrur of tie decree-holder within 
themfari'gcf section 2, clause (3) of the 
Crdeff Civil Prorednre, 

Bebu Btrai Mrthun Majurn far, for the Re* 
sropf'ents.— The date cf ihe deoree is the dafe 
cn wl iah the judgment was pronooroed. 
Fe'ers to Aftul TJnrgoin v. Umda Eibi (3), 
Qolam Gojfor Mnndal v. Ool an Pihi (4) 
and Bakhal Dag Sfaiumdar v. Jogendra Uarain 
Ma)Hmdaf (5). In this view, the pre ent 
applijation for ezeoution was fl arly barred 
by limitation, If it be said (hat the ruhkati 
was ro'; a deoree within the meaning of 
?eolion2. olause (2), Civil Procedure Code, 
chen I submit that do sacond appeal lias in 
the prerent case. 

But Sitaram Rant>r]cg briffl; rapliii. 

JUDGMKNT, 

Tconon, J.—Id this case i‘. appovrs (hvt on 
tie 27th February 1915 tbe Murs^ of 
Serampore granted "with coati” what w ks 
in effect an application for re'ting asile an 
ex parte decree. 

Oo tbe 8tb of M >roh fol owing, a f.>r.nal 
document described as a "rubkiri** was 
drawn up. In thir document (beeumCRs. 
26'10 0) payable by way of ore's to (hs eoc* 
reasfal applicant was speoiRed. 

On the bth Maroh 1^8 the applican*. who 
is the appellant br^fore us, applied in ezocu* 
tion for the realisation of hia costs. 

The question before us is, whether tte 
application in execution is barred by limita* 
tion. 

Both (he Courts regarded or treated the 
ru6itaf*'’ cf the 8th of March 1915 es a 
decree and, applying the p oyisions tbe 
Civ 1 Prooedure Cede, Order XX, rula 7, held 
that limitation ran from the 27lh of February 
1915, and that tbe appellant’s appb'oAli in was 
bar red. 

In this, wo are of opinion, they have 
fallen into error. 

Tho rubkori is not a deoreo within the 
meaning of sootion 2 (2) of tho Colo, but is 
an order within the meaning of section 2 
(10 which completes and renders oapzble 
of execution the incomplete order made on 
the 27th of February. Limitation, therefore, 
rnns from the 8tb of Maroh 1915 and the 
present application is, therefore, within time. 

It is next oonlended that, in tbe view 

(3) 1 0. w. N. 93, 

(4) 26 0.100} 18 Ind. Doo. (n. s.) 76. 

(C) 3 Ind Coe. 301; 10 C. L. J. 407, 
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tbas eet oof, lo seoood appaal lias, bat this 
is to overlook thedeSnitioo of deorea'bolddr 
io seotioD 2 (3) ani also tlie prjvisioQS of 
festioD 36 of theCodp, nhioh Ids the effeot 
of makiog tbe qaestioo that sDFe and now 
erisrs bstweei the parties one deter/nioei 
under tho provisions of saotion 47 of the 
Cole. 

in the TEsalt, this appeal is deoreed with 
eosfs. Hearing fee one gold nohour. 

BBiCdCaorr, J.—I agres. 

Appeal ofCrteJ. 


BOMBAY HIGH COURT. 
OaiQiMAL Civil JuRiSDscriON Appeal No. 12 

or 1920. 

Jaly 20, 1920. 

PreisfilSir Norman Maoleod, £t., Chief 
Jostise, and Mr. Jastioe Fawsett. 
MANiLAL MOTILAL and others 

— DiPENDANTd—APPELLiNFS 
terAUI 

GOKALDAS ROWJI and others 

— pLAlNTUPJ—RrSPONDlNTS. 

Cifii Procedure Ooi« (Act V of 190 4^, 0. XKlll, r. 

Seh. II, paras. 20, 'dl—Arbitration—Jt-rference made 
after inttilulion of suit — lioard, whether cjh be re¬ 
corded as adjustment—Procedure. 

Tho proviaioM of paragraphs 20 an«l 21 of 
Sohodulo II of tho Civil Proeoduro Codo have no 
appUoatioD to eases where the matters referred to 
arbitration are already tho BubjocUmattor of a suit 
between tho parties to the reference, [p. 64), col. I. j 

Whore tho parties to a suit agree to refer tho 
matters in dispute to arbitration without the inter* 
vention of tho Court and an award is made on 
such submission prior to tho decision of tho suit, 
tho submission and tho award oan bo recorded 
andor Order XXIII, rule 3 of tho Civil Procedure 
Code as an agroomont adjusting or oompromising 
tho sait and a decree can bo passed in terms of tho 
award, [p. 60, col. 2.] 

Tho procedure to bo adopted by partios to a suit 
who enter into an agroomont to refer tho matter 
in dispute in tho suit or part of it to arbitration 
without tho intervention of tho Court may bo 
summarised as follows: — 

They may make tho agreement an order of Court 
and then paragraphs 1 to 16 of tho Second Sotndulo 
opply. 

If they do not make tho agroomont an order of 
Court; 

(a) they cannot ask for the agroomont to bo died 
under paragraph 17; 


(b' they cannot ask for the award, if made, to bo Uled 
under paragraphs 20 and 21; 

(c) if an award is made and both parties accept it, 
they can apply for a consent decree in terms tliereof, 
and there will be no need to apply for an order 
recording the terms of tho adjustment; 

id) if tho plaintiff disputes the award for any 
reason, and proceeds with the suit, the defendant 
can plead tho award and have tlio case set down 
for hearing on the issue whether tho award is 
binding as an adjustment; 

(e> if the defendant disputes tho award, tho 
plaintiff can set tho case down for trial on tho issue 
whether the adjnstment should be recorded: 

I/I either party can file a suit to enforce the 
award and apply tfor a stay of the original suit, 
[p. 69, cols. 1 A 2.] 

Appeal from tbe order of fCajiji, J. 

Mr, Stranffmnn, Advooate General, for the 
Appellants. 

Mr. Campbell, for tbe Respondents. 

JUDGMENT. 

MiCLiOD, C. J.—The plaintiffs filsd this 
Bait against the defendants alaimiog Rs. 2,925 
as damages for breasb of a oontrast, dated 
tbe lOtb Joly I9l7. By an agreement of 
referense, dated tbe 25th September 1919, 
the matters in dispute were referred to 
the sole arbitration of one Ramohander 
Pitamber withoot the intervention of tbe 
Court. Tbe Orst meeting before tbe arbitra¬ 
tor was held on tbe 17tb Ootober: tbe 
next on tbe 29th November when only 
the defendants were present. Tbe arbitra¬ 
tor made bis award on tbe 30th November 
allowing Ra. 1,750 for damage? and Ra. 56 
for oosts to tbe plaintiff?. Meanwhil', 
the plaintiffs had written, on tbe 25tb 
November, to the arbitrator that they 
revoked hie anthority as arbitrator and 
oanoelled tbe enbrnission. The plaintiffs 
then moved for an ex parte deoree on the 
gronnd that the defendants had not Bled 
their written statement, bat the defend, 
ante were given time to enable them to 
file the award. Oo the 2lBt Jannary 1920 
the defendants gave notiae that they would 
move that the award should be reoorded 
as an adjastment or somproLuise of the 
Bait, and for a deoree being passed in 
terms thereof. The motion was beard 
before Kajiji, J., who dismissed it on the 
groaod that the award oould not be reoord¬ 
ed an an adja^tmeat ander Order XaUI, 
role 3, while, as the agreement to refer 
had been made withoat the intervention 
of the Cca.-l, the applioation oould not 
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be made onder the Second Sohedale of the 
Civil Prooedore Code, 

This brings before ns a qnestion which 
has caused mnoh difference of jndicial 
opinion. VVe are dealing with an agree* 
ment to refer made by the parties to a 
sail wifhont the intervention of theCoort, 
followed by an award. We are not con¬ 
cerned with what may be the rights of 
the parties when an agreement to refer 
has been made and nothing farther hae 
been done. Clearly, that cannot be recorded 
as an adjustment. If the parties wish to 
make it an order of Court they can do so 
under Part I of the Second Schedule. 
Here there has been an award, the validity 
of which is disputed by one of the parties. 
It was held in Pragdatv. Qirdhardat (1) 
that such an award could be recorded as 
an adjustment under section 375 of the 
Code of 1882, corresponding to Order 
XXIII, rule 3. of the present Code. There 
was a oonfliot of decisions between the 
Calcutta, Madras and Bombay High Courts 
on the one aide and the Allahabad High 
Court on the other on the question whether 
the Court could pass a decree on an 
adjustment except with consent of the 
parties, and the addition of the words 

whore it is proved tithe satisfaction of 
the Ocnrt" have been added to eet at rest 
that coDflict. If then, an award is disputed, 
can a party ask the Court to try the questiori 
whether or not the award is valid, and if prov 
ed to be valid, to pass a decree in accordance 

therewith? This was doubted by Beaman J 

in Hnkhaubai v. Ad-imii (2) as the learned 
Judge thought that an application could 
only be made under Order Xxilf, rale3 
where the parties had accepted the award* 
In bhavahtha v. Tg,tb Ha i Agub (3) £ 
held that reotion 89 excluded any suoh 
applications being made under Order XXIIf 
rule 3, as that section directed that all 
references to arbitralion whether by an 
order in a suit or otherwise, and all pro. 
oeedings thereunder should be governed 
by the provisions contained in the Second 
Schedule eave so far as it was otherwise 
provided by the Indian Arbitration Act. 
1899, or by any other law for the time being 


OASBS. [1931 

in force. In Harakhhax v. Jamnahai ^4) il 
was held by Davar. J.. that Order XXIII, 
rule 3, came within tbedeBoition of **any 
other law for the time being in force" baf, 
with all due respect for that learnel Judge, 
I cannot agree. In the Brst place, Order 
XXIIf, role 3, makes no mention whatever of 
references to arbitration and I do not think 
it was ever intended by the Legislature that 
it should apply to arbitration proceedings as 
such. It is only by treating an agreement to 
refer, combined with the award as an adjust¬ 
ment by lawful agreement or compromise, 
that arbitration proceedings can possibly be 
brought within the scope of that role. But 
beyond that it would be contrary to all canons 
of construction of Ttatotes that where, an 
Act lays down that certain proceedings 
should be governed by the provisions con¬ 
tained therein relating thereto, save where 
provision was made by some other 
law in force, the provisions of the 
Act itself should be considered as laying down 
come other law for the time being in force." 
The words ‘ except as provided for in this 
Act" would have to be used. If, then, 
references to arbitration made otherwise than 
by an order in a suit, as the reference in this 
case, was and all proceedings therennder, are 
to be governed by the provisions of the 
Second Schedule, unless the Indian Arbitra¬ 
tion Act or some other Act applies, and no 
such Act applies to this case, we must look 
to the Second Schedule to see whether any of 
its provisions lays down the procedure to be 
followed by the parties to this reference. 

It has been contended that none of the pro¬ 
visions covers the case of an agreement to 
refer made by the parties to a suit without 
the intervention of the Court. In Uaritalah^ 
dag Kalliandag v. Utamchand idanekehand 
(5) it was held that an agreement to refer 
by parties to a suit could be Bled under 
section 523 of the Code of 18^2. The Court 
was of opinion that section 525 also oontem- 
plated arbitration without the iDtervention 
of the Court by ‘any person’ and with respect 
to any matter", and contained no express 
exception as to parties to a suit or to matters 
in litigation in a suit actually pending. It was 
remarked that the procedure in snob eases, 


f I) 26 B 76 at p. 7®i 3 Bom. h. R, 431 

(2> 1 Iii.l, 33 B. H), io Born L R 3 / 

(3) 37 lud. Cas. 140, 40 B. 366,18 B™m. L ^ 


(4) 19 Ind. Cm. 789, 87 B. 689, 16 Bom. L. R. 
940. 

(5) 4 B. 1, 4 lai. Ju.\ 4U, 2 Ind. Doc (tt. a ) 61. 
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as provided by seotions 52:S aod 525, vie., that 
the appUoation should ba numbered and 
registered as a suit, wa? not the best adapted 
to a ease where the matter was 
before the Court, an^ would neoesBitateau 
applioatioD for stay of proeeedin^s m tiat 

suit. To Vvank-itesh^ahaievv. Rawhinlri 
Kriihm (6). where the appUeation was a so 
to stay the suit after an agreement to refer 
without the intervention of the Court had 
been entered into, Hayward, J., ooneidered 
that that deoision most be looked upon as 
a doubtful authority einoe the deoisioi of 
the Privy Oounoil in Ghuhn Khm v. .VJu'iun. 
mad Ba»an (7). The facts in that c^se 
were that, after a euit had been 61ed the 
mattere in dispute were referred to arbitra- 
tione. When the award was ra\de, both parlies 

objeeted to it. The Subordinate Judge 
before whom the application to set a^ide 
the award waa heard overruled all objec¬ 
tions and passed a decree in terms of the 
award. Prom this decree the defendants 
filed an application for leave to appeal to 
the Chief Court of the Punjab. The Judge 
who admitted the appeal being of opinion 
that no a?peil Uy, allowed the enplicaMon 
to be amended eo as to make it an apolioa* 
tion for revision in case the Court that 
heard the apneal should decide tha* no 
appeal lay. Tue question whether or n)t 
an appeal lay or was prohibited by the 
last clause of eerfn 622 of the C 7il 
Procedure Code of was referred t) a 

Fall Bench which decide! that no appnl 
lay. Thereafter, an application for revision 
was entertained and the decree of the Sub¬ 
ordinate Judge was modified. From this 
decision of the Fall Bench and the judgment 
of the Division Bench on revision the defend- 
ante appealed to the Privy Council. The 
whole argument turned on the proper con- 
Btruction of eeotioo 522, now represented 
by paragraph 16 of the Second Schedule. 
Their Lordships said at page 182 : 

*' The Chapter in the Code of Civil Pro- 
cedure on Reference to Arhxtralion (Chapter 
X 5 XVII) deals with arbitratione under 
three heads; — 

I. Where the parties to a litigation desire 
to refer to arbitration any mHtter in differ 

CO) 27 Xnd Cm. 46; 38 B. 687; 10 Bom L- U, 0 *1. 

(7) 29 0. 107 at pp- 182; 183 (P. 0.1| 29 I. A. 51; 
12 M. L. J. 77i 4 Bom. L. R. 101; 0 0, W. N. 220; 26 
P U. 1902; « Bar. P. C. J. 16». 


6 QC 0 between them in the suit. In that 
aase all proceedings from first to last are 

noder the supervision of the (^ourt. 

II Where parties, without having recourse 

t, «?reeto refer their dilleren=,s 

to arbitratioD and it le deeired that the 
aaresment of referenoe ehoold have the 
ean.tion of the Oenrt. In that eaee, all 
farther proeeedinge are under the enpervieion 

of the Court. 

HI. Where the agreement of reference i9 
made and the arbitration itself takes place 
without the intervention of the C)ort, an^d 
the assistance of the Court is only sought 

in order to give effect to the award 

Then, at page oconrs the following 

In cases falling under heads II and 

III the provisions relating to oases under 
head I are to be observed so far as ap- 
plioable. But there is this difference which 
does not seem to have been always kept in 
view in the Courts in India. In cases 
falling under head I the agreement to refer, 
and the application to the Court founded 
upon it, most have the concurrence of all 
parties concerned and the actual referenoe 
is the order of ihe Court. So that no 
question can arise as to the regularity of 
the proceedings up to that point. Incases 
falling under heads II and III proceedings 
described as a suit and registered as such 
must be taken in order to bring the matter— 
the agreement to refer or the award as the 
case may be—under the cognizance of the 
Court, That is or may be a litigious pro¬ 
ceeding—cause may be shown against the 
application—and it would seem that the 
order made thereon is a decree within the 
meaning of that expression, as defined in 

the Civil Procedure Code. ” 

Eventually, it was held that there was no 
appeal from the decree and that the ap¬ 
plication for revision was incompetent. 

In Tincowrv v. Fakir Ohand Dey (8) 
the parties to a suit agreed to refer the 
matters in dispute to arbitration. An ap¬ 
plication was made under section 375 to 
record the argeement as an adjustment, and 
the learned Chief Justice, in dealing with 
the question, remarked, incidentally, that 
the decision in Qhalam Khan v. Muhammad 
Hasian (7) seemed to import that section 

(8) 30 0. 218; 7 C. W. N. 180. 
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523 Hi'd not apply where there waa a 

pendmff ea.t and doobted that the desiaion 

in norxval.bJa, Knllianias v. Ummchani 

Man.kchand (5) oo.ld aland. In VenKnta. 

chellam Reddtv. Rungiih Reddi (9) it waa 

held that an order of a Conrt 61inR 

an agreement to arbitrate preiented by 

the part.ee to a aeit is a deoree and 

1 " appea able. Qhulam Kkany. MuU.nimad 

nation (7) was referred to and the Court 

eoneidered that the three heads under 

whjoh arbitrations were olaasified in that 

ease oorreaponded to arbitratiinq initiated 

by applioations under seotions 606, 623 and 

525 of the old Code. That is perfestly 

oorreot. but the learned Judges were only 

eoneerned with the question whether the 

appliost.on before them, an agreement to refer 

by parties in a suit was oovered by paragraph 

17 of the Seoond Sshednle. Clearly, it was 

not, but the question whether paragraph 20 

o^oyered applioations »aoh ai the ono 

before oe was pot, and ooald not have been, 
oonsidered. 

Nor, as I have pointed out. was that 

the question before the Couit in Vvankoleth 

Mahadeo^. Ramchandra Kri$hna (6). Sill 
it is olear that the second head in the 
jndgment of the Privy Coono l in Ohutar^ 
Khans cast (7) covers only arbitra- 
tioDB by parties who have not had re 
course to litigation, and that, therefore, an 
agieement to refer by paities to a suit 
oaonctbeBIed under paragraph 17 of the 
Second Schedule. But it is contended that 
It 18 by no means so certain that the third 

head oovers only arbitration by parties who 

have not had recourse to litigation. In my 
opinion, however, the description of Ihe first 

bead 0 arbitrations makes it clear that the 

parties to a Iitigaticn. who desire to refer their 
disputes to arbitration, must go to the Conrt 

for an crder of reference if they wish fh^ 

arbitration proceedings to continue under the 
provisions of the Second Schedule. And 
thereiSDoreason why they should proceel un¬ 
der paragraph 17 when paragraphs 1 to 16 
prescribe the procedure to be followed in a 

most exbaodtjve manner. 

The deoi.ion, therefore, in BarUalabio, 
KalUa^a, v Ujamchand Mane’.chand ( 5 ) 
must be oonsidered as overruled. I »l.o have 

(9) 12 Ind. Cai. a72f 86 M asa m w r 
21 M. h. J. 990, (1911) Z M. W. N 
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some to the oonolosion that my deoision in 

V. nabRa,iAyuh f;D. allowing 
the app|„ai,on nnder Order XXIII, rnle .1, 
to be to one under paraoraph 20 of the 

beeond Sohedole was wrong. Bnt I oannot 

gree with Kajiji, J , „hen be says that an 

ITlhif ‘0 a sail 

wilboat the inleivention of the Oonrt ean- 

not be a valid award. Nor oan I agree with 

the diofom ,n PpuutatoA WaWeo v. Soma. 

Ch.ndra hr„h„a (6). whioh. with doe respeot, 

appeal., lo be obiter, ihat (he aotion of parties 

to a eoit in withdrawing and obtaining a 

decision by private arrangement san be 

Iriated as a nnllity, as it oan form the 

foundation for another suit. 

It is qoite Iroe that the Coort will not 

tal,e oogn,r.anee of any proeeedings by the 

pardes which in rffeet oost its iorisdislion. 

Jt Will not stay its own proceedings merely 

because one party brings to its notice that 

theie has been an agreement to refer the 

*u-t to arbilration. Nor. if there is an 

award, will it proceed in the manner provid- 

ed by any of the provisions of the Second 
oohedQie. 

But there is no reaPon why. when the 
award is brought to its noticp. it should not 
try the isfue whether the award is not bind- 
ir g on the parlies under the general prinoi- 
pUs of the law of oonlraot, by proceeding 

order Order AXlir, rule A. 

It IS not usual when the parties to a suit 
are agreed upon terms to formally record the 
agreement under Order XXIII. ru»o 3, and 
Uen pass a decree in terms thereof. 

But. when parties have been negotiating 
fcr a s^ttlerront, and one party considers a 
Fettlement has been arrived at, whioh the 
other party denies, or where there has been 
a eettlement whioh one party seeks to avoid 
on any of the grounds on which an agree- 
ment oan be avoided, recourse is had to 
Order XXIII. rule 3. so that the Court 
may determine whether an adjustment has 
actually been made or whether an adjuatment 
made is one whioh can be recorded. 

When the terms of the adjustment have 
been settled by an arbitration and award 
out of Court, the same considerations apply 
by analogy. The parties may agree to at-lc 
for a consent decree. In such a case, the true 
position appears to be that the Court will 
not look at Ihe arbitration proceedings, bat 
only at the aonaent term?, as it makes no 
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differeDoe whether tho^e terma have been 
arrived at by agreement between the pirtiea 
aetiog by (hcmaelvea or have been nettled by 
a third parly ohoBen by them. There is no 
partioolar reason io either eaie (or having 
reooorse to Order XXIU, rnled. 

Bot if the plaintiff, ignoring the award, pro* 
seeds with the fait, the defendant may plead 
that there has been an adjustment. This is 
io effeot what hae happened in this ease. 

In V. Eermode (10) the faata were 

somewhat similar, The defendant obtained 
a role to stay prooeedings on the ground 
that, after iseoe joined and notioe of trial 
given, the parlies had agreed to refer 
the canoe to arbitration and that an award 
had been nade The plaintiff said he had 
revoked the sabmiseion before award made. 
The Coart eaid : 

What we sboold do in esse of an ondie* 
pated award, ie another qaeetioo. Here, the 
award ied^poted; and the Coort will not, 
npcD motion, deoide the eoniroverted matter. 
The award most be pleaded, when the plaint¬ 
iff may either reply or deroor; bot the 
qcestioD will most properly be disposed cf 
by a Jory.-’ 

So in 8iorty V Blcxim (II), at the bear* 
inp, the oefendaot proposed to give in 
iV:dfDee an award made ia bis favour on 
an sgreement to refer the oaoee after ietae 
had been joined, and Lord Xenyon held that 
it Qoald not be given in evidenoe bat mast 
be pleaded as a plea puis darreign cjnlinuince. 

If the prooedore preforibed by those 
deoieions shcold be followed in ibis Ccart, 
when the plaintiff moved for an tx parle 
decree for want of a written statement, the 
defendant eboold have been told (o 6le his 
written etatement pleading theaward instead 
cf being given time to apply that the award 
ahoald be 61ed. 

Then the question * ocald be tried in the 
salt and not by motion, whether the award 
W 80 bindicg on the parties. 

Sinoe the deoiaicu in tragdas v. Oirdhar- 
das (1), High Court Hole 212 has 
'' been pes^ed, whioh provides that no 
decree in a suit, oave as provided in 
role 348 (decree in terms cf an award Bled 
under paragraph 10 of Ihe Second Schedule), 
shall be passed unless the suit appears on the 

(10) (1818) 8 Taunt 148 at o. 14”i 2 Mooro 30; 120 
E. tt. ?89, 

Ul) (17C0) 2 Esp. 604. 


Daily Trial Board. A.b Order XXIK, rule 3, 
oontemplates the passing of a decree if the 
adjustment is resorded, the proper procedure 
is not by motion, bu^. by putting down the 
fcuit for hearing, and it is desirable that the 
party relying on an ajustment shoold plead it 
beforehand so that (he issue can be properly 
tried. Loaves can alwa) s be obtained fora 
supplementary pleading. 

In Haraikbai v. Jannabai ('4) the order 
made was : 

The suit will be set down for hearing.,, 
when the first defendant will, io (he first 
instance, proceed to satisfy the Court that the 
adjustment has been properly and justly 
obtained and the plaintiff will then be 
entitled to urge any ground that may be 
open to her to ehow that the award which ie 
sought to be enforced against her as an 
adjustment ought not to be recorded and a 
decree passed in terms thereof." 

Whether the suit is set down for bearing 
an application to record an adjustmen*, or 
is set down for trial, an order most be passed 
recording or refusing to record the adjust¬ 
ment, as an appeal lies against suofa an order 
though not against the decree passed in terms 
of an adjustment. This somewhat paradoxi¬ 
cal procedure is necessitated by the fact that 
the term 'consent decree* is applied to a decree 
paered against a parly who etrntly denies be 
has given bis coo^eot.wben.as a matter of fact, 
it is found that he has consented. The reeult 
ie that, if a defendant pleads an award and 
the Court finds that the award is binding, the 
Court passes a consent decree, but must first 
make an order whioh is appealable that the 
award is bii^dii.g. 

In I’rcgdas v. Oirdhardat (1) the appellant 
contended, tnter afij, that the award was 
falsely and fraudulently made, by the arbilra- 
torn purporting to make the same without 
bolding any meetings or examining any books 
of acooDiit and without giving the defendant 
any opportuntily of appearing before them in 
support of hie oaee. 

These questions do not appear even io have 
been considered by the Trial Court or the 
Appeal Court which oonfiimed the decree 
passed in (he terms of the award. 

Jenkins, C. J. said : 

"Stveral objections have been taken 
to (he decree under appeal. Pjrst, it is 
said that Chapter XXXVII of the* Civil 
Procedure Code, 1882, is an exbaor- 
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tiva eipoaition of the Id rafer to 

ftrbi^ra'.'oa pen^ini? a sail. I om Bn-i 
nothing, however, io Ohip‘er X'CXVIl 
whioh invalidates a prooseding mt in aeoiri- 
anoe with its pnvniona beyond the resalt 
that non oomplianoa deprivas a pirty of a 
right to olaim the oonsecjaenaa^ the Ohipter 
presoribee, and f, therefore, think (he objeo- 
tioD eanoot anooeed," 

It was oontended from this judgment by 
Beam\D, J.,in Ruk^anbiiv. A iirnjiil ,t i»ta 
party objeoting to an award had to Kubnit to 
a deoree in terms of the award withont hie 
objeolioDs being heard, and there aregrnanda 
for aooh a oonelnsion from the hire reo ir.l of 
the ease ae reported. If t^at ha I reaMv b len 
deoided, I sbonld be inolined to say it was 
wrong, bat it does not appear whether the 
defendant astnally pereisted that his objeo- 
tion should be heard or merely objeoted to 
the prooedare. 

It eertalnly oannot be that a party to a eait 
eabmitting to arbitration woold he ander an 
implied promise to aooept the award what 
ever its natore might be, and however it had 
teen arrived at. And *his was the view taken 
by Davar, J., in Borakhbai v Jamnibai (4). It 
all oomes to thir, tbat a party to a snit setting 
Qp an award by arbitration oat of Coart 
most eatiefy the C tart that there has been an 
adjoatraent by lawful agreement whioh enti¬ 
tles him to a<-k that the eait (>hoold bs 
stopped and a deoree pas'-ed io terms thereof. 
The Ooort roost then decide on the general 
principles (f the law of eontraot whether or 
not there has been aooh an adjustment. In 
the oas^e of an arbitration and award, Order 
XAIII, rale 3, reqaires a oertain amoant of 
amplification. Theenit is not adjasted by 
the agreement to refer, bat by what is 
implied in tbat agreement, namely, that the 
parties agree to be bound by the terms of an 
award whioh has been properly made in 
ascordance with the agreement. If the award 
is proved to have not been so made, then there 
can be no adjaetment. 

It may be as wall to eommarise the pro¬ 
oedare to be adopted by parties in a eait who 
enter into an agreement to refer the mattsr 
io dispate io the soit or part of it (o arbi¬ 
tration 

They may make the agreement an crder of 
Court, end then paragraphs 1 to 16 of the 
Second Schedole apply. 


If they do not make the agreement an order 
of Court, 

(а) they oannot ask for the agreement to 
he filed nodar paragraph 17 j 

(б) they oannot ask for the award, if madoi 
to be fihd ander paragraphs 20 and 21 ; 

(c) if an award is made and both parties 
accept it, they oan apply for a oonaent deoree 
in terms thereof, and there will be no need to 

apply for an order reo^rdiog the terms of the 
adjostment ; 

(d) if the plaintiff disputes the award for 
any reason and projaeh with the eui^, the 
defendant can plead the awarl and have the 
oase net down for hearing on the issne 
whether the award is binding as an adjust* 
meut; 

(e) if the defendant dieputes the award, 
(he plaintiff can set the oase d'>wQ for trial 
on the issue whether the adjuitment should 
be recorded ; 

(0 either party can file a suit to enforce 
the award and apply fora stay of the original 
suit. 

The provisions of the Code of I88i relating 
to arbitration wera transferred with certain 
modifiostions to a separate Sihedulo in the 
hope that, at disfant datr, they might be 
transferred into a eornprehensive Arbitration 
Aot. Unfortunately, that hope has not been 
realised, with (he result that the law relating 
to arbitration still remains in a most on* 
desirable condition. 

The appeal mast be allowed, but, I think, 
the order giving time to the defendant to file 
the avard w»s als) wroog. Hs should have 
been told to file his written statement plead* 
ing the award. I am told th a hs has now 
filed hie written statement so that he can 
apply to have the euit set down for trial on 
the issue whether the award is binding. 

FawesrT, J.— The questions for determine* 
tion may be stated as follows 

(1) Llo paragraphs 20 and 21 of Sohsdalo 
II of the Civil Prosedure Code apply to cases 
where the matters referred to arbitration are 
already the SQbjrot*matter of a suit between 
the parties to the referense P 

(.') If they do apply, wokt eff<j8t does a 
deoree under paragraph 21 have upon the 
suit P 

(3) If the parties to a suit agree to refer 
the matters in dispate to arbitration withoat 
the intervention of the Court, and an award 
is ni:;de on inch sobmisoiQo, prior to (hq 
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deoiftioD of the enit, ean the sabmie^ion and 
award be resorded ander Order XXIIf, rule 
3, Civil Prnoedore Code, as an agreement 
adiosting or oompromieing the suit, and a 
dearee be passed in terms of the award P 
(4) If qneetioos (l) and (3) are answered 
in the negative, what remedy is open to a 
person interested in the award to enforse it r* 

I agree with the learned Chief Justioe that 
the first question should be answered in the 
negative. The words ' any matter” and 
“any person”, used in paragraph 20, are no 
doubt very wide, and it OvTotains no express 
exseption as to parties to a suit or to matters 
in litigation in a suit aotoally pending. But 
the same applies to paragraph 17, wich the 
substitution of “differenod” for “matter;” and 
the ruling in Rarivolabdos Kalliandui v. 
Utamchand ilanekchand (5) that section 523 
of the Code of 1877 (oorresponding to this 
p&ragraph 17) applied to parties between 
whom a suit is pending about the matters 
referred to arbitration, is virtually overruled 
by Q\ulam Khan v. hiuhammad Hanan (7) 
as pointed out by Hayward, J, in Vy inkateth 
Mahaiev v. Rairchanira Kri$hna (6), 1 al»o 

oononr with his view in the same ease that 
paragraphs I to Id are in'ended to prssoribe 
the only provisions in i be Schedule Sy wbieh 
the Courts* iQ^i^diotion to determine the 
matter in dispute after a regular bearing oan 
he ousted by a eubmiseion to arbitration and 
an award tbereon. This ie supported by the 
general nature of the beading to paragraphs 
1*16, ctr., 'Arbitration in suits,” and the faot 
that paragraphs 17 and 20 both require that 
an applieation under them ' shall be number¬ 
ed and registered as a suit”—a proeedure 
wbioh is inappropriate, where a suit between 
the parties is already pending. These oon- 
siderations apply as mueh to paragraph 20 
as to paragraph 17, and in Ohulam Khan't case 
(7) it seems to me their Lordships of the 
Privy Counsil intended head 111 of those 
specified in the judgment (a^^ rage 182) to 
exclude (just as much as head 11) the oiae 
dealt with in head I, vit , “Where the parties 
to a litigation desire to refer to arbitration 
any matter indifference between them in the 
suU.” The words “the agreement of refer¬ 
ence” in head III were, 1 thiiik, intended 
to refer to an agreement of the kind specified 
Jn Ifead II, vis,, where parties without having 
recourse to litigation agree to refer their 
'difl.;rencfB to arbitration,” If so, the 


dictum in Earicalabdai KalUandas^, Utamchand 
Mar.ekchand (5) in regard to section 525 
(now Schedule 11, paragraph 20) is also die- 
sented from by the Privy Connoil. 

In view of the above answer to the first 
qoestiou [which agrees with the view 
taken in Vyankatesh \Jahadev v. liam- 
chandra Krishna (6)}, the second does 
not ariee. Bnt even supposing the first 
question is answered in the affirmative, I 
think that a decree obtained nnder paragraph 
21 (2) cannot operate of itself as a decree 
in the suit. The proceedings onder para¬ 
graphs 20 and 21 would not be proceedings 
tn the suit, bat entirely separate proceedings 
like tboee for filing an award onder sec¬ 
tions 11 to 15 of the Indian Arbitration 
Act, 1899. This has already been ruled in 
Shitlingrao v. Rango (12). Tbe decree could, 
it seems to me, at most operate as res 
judicata under section 11, Civil Procedure 
Code, as being a decision in a “former 
snit” fc/. Explanation I to section 11, para¬ 
graph 20 (2) of Sehednle II, Wateer Mahton 
V. Ghuni Singh (13), Vyankatesh Ohima i v. 
Sakhoram Vaji (14), iduhamrr.ad liewot AAan 
V. Aiam Khan (15) and Ponnusami Mudali v 
Mandi Sundara Mudali (lo)]. Otherwise, tbe 
Conrt would still have to decide tbe issues 
after a legular hearing, according to tbe 
procedure laid down by the Code, nnlese 
the suit is withdrawD in oonseqneDoe of tbe 
decree obtained under paragiaph 21, or a 
consent decree is passed. 

On both these grounds I concur with 
tbe learned Chief Jnstice in thinking that 
tbe decision in ^hnvatsha v. Tyab Haji 
Ayuh (o) fhonld be overrnled. 

Tbe third qaestion is roe on which, in 
my opinion, a good deal can be said on 
either side. But I have come to tbe con- 
clueion that there is no snfficient ground 
for our differing from the view taken in 
Pragdas v. Qirdhardas (1), and that tbe 
question should accordingly be answered in 
tbe affirmative, at any rate until i’ragda* v. 
Qirdhardas (1) is overruled by a Full Bench 
or the Privy Council. 

(12) 8 Bom. L. R. 777. 

(13 , 7 0. 727; 9 0, L. B. 877} 3 lud. Doo. (n b ) 
1010 . 

(14) 21 B. 465| II Ind. Deo. (n. a.) 812. 

(If.) 18 C. 414 atp.4lfi >P. 0.), 18 LA. 73, 16 
lud Jar. 284, 6 Sor. P. C. J. 26, 70 P. R. 1891- 9 Jnd. 
Dec. »N. 8 ) 276. ’ 

U6J 27 M. 266 at p. 267, 14 U. L. J, 860. 
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There i®, oerlainly. a vgry oonsiderable 
weight of authority in favonr of the view 
that an agreement to refer the matter in 
Boit to arbitration and the award made 
thereon may amoont to an adjoetment of 
the salt by lawful agreement, within the 
meaning of Order XXdl, rub 3, Civil 
Prooedure Code, and the orreaoonding 
Beotlon 375 of the Coie of 1832. In the 
argumente reported (at page 689) in 

hi ihilev v. ftimeVmirj Krishii 
(6), it wae e'ated that all the H gh Courts 
were in agreement on thi^ p)io^ I am 
not eure if thi^ ii oirreit, bu', a*, any ra‘e, 
there are the following rep)rtej opinions 
to that effeet : S-imihU v. Prernji 
(17), Qhelhbh'ii v. Njtiiubai (18), Prag- 
da» V. QirdKard li (1), H'itakHbii v. 
Jamnabai (0, Venkalachellam Rsddt v, 
Rungiah Reddt (9) and Chinna Venkn* 
tatami N-ttcken v Venkatis^imi Naicken 

(19) . Thia view eeeme aUo eupperted by 
the remarite of Vaughan Williame, L. J., and 
Farwell. L.J.,in Dolemm v. Osistt Oorpor.trtion 

(20) . The former eaye, (at pages 2 i3 4), 
referring to a ease like the present and 
the 11th eeotion of the ('ommoo L\w Pro* 
oedure Aot, 1854, allowing a stay of an 
Botion pending arbitration prooeedings : 

“The only effect of failing to obtain the 
order to stay the action was to leave the 
parties in the same position in which they 
were before the na sing of the lUh section 
of the Common Law Procedure Act, 1851, 

c., in the position that the jurisdiction 
of the Courts was not ousted, and that 
the Court ignorel the pendency of the 
arbitration, and. thrreforei held a plea of 
pendency of an arbitration in the same 
matter to be bad, but allowed the plea of 
an executed award to ba good, and I think 
allowed* it to be good even if the award 
was executed after action brought. It was 
allowed, in fact, as acjord and satisfaction 
completed after aotiun.,.U is true tha*, 
generally speaking, the obstacles in the 
way of tLe arbitrator, if one of the parties 
refuses to attend, are so great that it is 
diffieolt, and sometimes praetioally impossible, 

(17) 20 B. a04| 10 Ind. Doc. fw. c.) 7fl2. 

(18) 21 B. aao at p 841,11 Ind. Deo iw. ■.» 227. 

(101 61 Ind. Cas. bi7s 42 M. 026| 86 II. L. J. 291i 

(10»9)M. W. N. 22lt 26 M. L. T, 897. 

i20)(1912)ft K. B. 267f 81 L.J. K B. ;0.)2t 107 
U T. 681j 76 J. P. 457} 10 L. 0. R. 916, 


for the arbitrator to go on with the arbitral 
tion ; but if the arbitrator gets over these 
di65aalties, and goes ou and makes bis award, 
I think his awari o'>nstitQtes accord and 
satisfaction." 

Farwell, L. J., in the same ease says, (at 
pages 2?2, 273): — 

It is also clear that any binding agree* 
raent between the parties settling all the 
disputes raise! in th) a>‘ion mvle after 
writ is a g)^! defence as a plea pwif dirreign 
continu inca (now pleade! nuder Order 
XXIV). whether such agra®msnt is a direct 
settlement between the parties themselves, or 
made by means of a third person to whom 
they have referred the dispute aftsr writ, or 
by means of an award made after writ in an 
arbitration existing before writ, if both 
parties sobsequent to writ carry on the 
arbitration, and agree to an award being 
made notwitbslanding the action. Bui this 
is because it is always open to litigants to 
settle their differences after writ as they 
please." 

Fletcher.Moultoo, L. J., no doubt, holds 
(page 269) that— 

“There cannot be two tribunals each with 
the jurisjictioo to ioist on deciding the 
rights of the parties and to compel them to 
accept its decision."... 

But he expressly exoept.s,the case where 
the parties a^res ris roro that the dispute 
shall be tried by arbitration, as in the case 
where they agree that the action itself shall 
be referred." His objection that the Oourt’s 
jurisdiction cannot be rutted applies to a 
case (like the one there under onsideration) 
wherethere was a reference tc arbitration, sub* 
sfqnenl to the commAncemeot of the action, 
leilfio-tt ihfteons^’d of one of tbs pirties. 

Order XXIlf, rule 3, Civil Proapdora 
Code, contains provisions cirredponding to the 
plea of accord and satisfaction after writ, ’ 
referreed to in the case just cited. The 
principle of treating an agreement to refer 
to arbitration after sui^, together with 
the award thereon, as on the same fooling 
as a direct settlement between the parties 
themselves, for the purposes of snob a plea 
appears lo mo to be one which has very 
high authority in its favour. After all. it is 
only an applioition of the maxim eertum 
Bit ^uodcs'tun re Idi poteet There is an agree 
ment to settle the matters in dispute in the 
way decided od by ibg arbitrator, and a« 
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C03D &s be deside^*, the resolt is an asoer- 
tained settlement, as mnob as if the patties 
had settled the dispate themselves. 

I woald, however, qaalify the above 
by predioating that the award to be 
effective for ru)b a plea mast he a valid 
onr, aosording (o the general rales of law 
governiog the validity of awards in arbitra¬ 
tion prooeed^ng^ Thir, in effeit, woold mean 
the English Common Law on the sobjeot, 
whioh In torn is sabslantially expressed in 
paragraph 15 (1) (o) and (6) of ^jhedule 
II of Code [<■/. (i'lngi Sah'ii v. Lekhra') 
Singh (21).] 

In Rukh'inhdi V. Adimji (2), Bsaman, J., 
obioots tba^,— 

Under the principle of PropJjx v. Oir- 
dhardas (1) no sooner has a party made an 
irregular sobmissior, on whioh an award, no 
matter how foil of defcotr, has been pasFed 
than the other parly oan bring it in ander 
seotioD 375 and, without having any objeotinna 
investigitad, get a 6nal deoree npon it." 

With doe respeot, I sobmit that in Prag- 
d'i$ V. OirdhardisiD the Court went on the 
BSfamplioo that (he award was a valid one. 
No doub*, one of the grcands of appaal (No. 5) 
was that the award was improperly passed, 
but no referenoe is made to this in the 
reported argaments of the appellant's Coocsel 
(pages 77, 78). The probability is, there¬ 
fore, that this objEotion was not pressed. 
Alsr, I can fee lo sufficient ground for saying 
that the Court eannot go into objco- 
tions to the validity of an award under 
Order XXIII, rule 3 The Court under 
that role has to be satieScd that the suit 
has been adinnted by a lawful agreement 
or ecmpromire, and even though there may 
have been a lawful agreement to refer the 
matters in dispute to arbitratior, still there 
will have been no real * adinstment," if 
the reference has merely resulted in an 
invalid award. Under general principles of 
justice, equity and good oonscienoe, the 
Court is surely justiGed in holding that an 
award improperly preoured or vitiated by 
corruption or misconduct on the part of the 
arbitrator does not oocstitnte an "adjustment" 
under Order XXIll, role 3. Or, it may be 
pot in another way. There car, of course, 
he an express agreement in the submission 
that the parties will raiee no objection to 


the award on the ground of miseondoot, eto., 
r/. Halsbory’s Laws of England, Volume J, 
Article 996 at page 481 ; but otherwise I take 
it that the implied objection to perform (he 
award of the arbitrator will not be extended 
beyond an obligation to perform an award 
which [to DPfi the language of the Privy 
Council in bluhimmod heiraz Khan v. Alain 
Khan (15) has "ordinary legal validity," i.e., 
an award which is not a legal nullity, or 
liable to be eet aside for misoonduc^, & i. 
In the latter view, there is no "agreement ’ 
to accept an award of the kind just men¬ 
tioned, so as to bring the case under Order 
XXIII, rule 3. As an instance of a Court 
going into puih questions under Order 
XXIll, role 3. I may cite Kulium Ejlma v. 
All Ahbar (20. 

With doe deferens®, it seems to me that, 
to make a distinction between a case where 
both parties accept, t^ e award [whioh 
Beaman, J, in Hukhanhai v. Adamii (2) at 
page 74 says will constitute an adjustment 
under the rule], and a capo where one of the 
parties dishonestly repudiates his submission, 
I as in Ru'.hanbai't cate'2)] or raises un.aastaio. 
able objectiots to the validity of the award 
is giving the latter an advantage, which is 
contrary to the terms of Order XXIII, 
roU ;•<, rf. Khobhari v. Jhaman (23). It 
is in principle a reversion to the vjew 
that a disputed compromise did not fall 
under section 375 of the Code of 1882. 
The Legislature has shown its approval 
of the decisions that such a dispute did 
not prevent the application of the provisiors 
in question by the inseilion of the words 
where it is proved to the satisfaction of 

(he C( art that" at the commencement of the 

rule. 

Anolber objection taken in SukhanbaPe 
XXXVII of the then Civil Procedure Code 

looiresFonding to Schedule II of the present 

Code) provides a special procedure for ex- 
traordinary extra judicial methods of settling 
disputed claims, and it must have been the 
intention of the LegieJatcre that that pro. 

‘0 be followed. 
Knt this seems to me to be opposed to the 

same learned Judge’s opinion in Vyankaleth 

L.Tlb? P- ^0®: A. 

(21) 34 Ind. Cob. 220j 23 C. L. J. 482. 


<21) 0 A. 263 at p. 204; 6 Ind. Dec. (n. b ) 6C4. 
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Mahadev v. RamchanJra Kriihna (6) (at page 
6:'3) that,— ‘ Doobtlees any parties litigating 
in Coort have perfect liberty to oompoee 
their difTereneeR amooget tbemFeives by enter* 
ing into any lawfo) agreement, oompromiee 
or eatiefaotior.” The passage I have oited 
from DoUman v. Otscit Corporation (20) show 
that there is the highest aathority for treating 
a eobmission to arbitration made after eait, 
pUi3 the award thereon, as an adjaetment of 
the aoit by lawfal agreement; and it eeeme 
to me very improbable that the Legislatnre 
intended to prevent snob an adjaetment being 
made. The view taken on this point in 
Progdai v. Qirdhardai (1) is, I enbmit, 
oorreot. 

Then, dees eeotion 89 of the Code prevent 
Order XXIII, rale Civil Prooedare Code, 
operating in sa^h a ease P On thie pDint I 
•ononr with the view taken by Davar, J., 
in Ba^akhbai v. ,7jmna6at (41, whieh is aleo 
taken by the Madras High Coort in Ohinna 
Tenhatoi-irrsi Naizken v. Venkata$ami Saicken 
(U). No doobt, the words “other law for the 
time being in foroe” are inappropriate for 
eovering a provision of the Code itself, sooh 
as Order XXlil, tale 3. Bat the Legielatare 
in enaoting eeolion 89 probably had r ot 
that partioalar rale at all in their mind, and 
had no intention of affeoting it one way or 
the other. The main objeet of sestion 89 
•learly is to give effest to the provisions of 
Ssbedale 11 as if they had been enacted in 
the body of the Code. Seotion 89 was needed 
only beoanse of the relegation of Chapter 
XXXV i I of the Code of 18i;2 to a Sshedole 
and DO change of procedure was, in my 
opinion, intended. This is in accordance with 
the general rale that “the Legislatore most 
not be taken to intend any alteration in the 
law beyond what it explicitly declares in 
express terms or by anmistakeable implies* 
lion." (Mexwell on Interpretation of Statates, 
8rd Edition, page 113; Oaniat Sarronda$, In the 
matter of (2a) and Bhagvant v. Kedari (25)]. 
It sceois to me to be a ease where the rale of 
•ODstroetioD laid down by Romilly. M. R., 
in Pretty v. Solly (26) shoald be applied. 
Ho says: — 

“The general rales which are applicable 
to particular and general enactments in 

(24) 11 B. i88 at p. 14S| Bind. Deo. (n. e.) 91. 

(25) 25 B 202 at p. 209t 2 Bom. L. k. 986. 

(26* (1869) 26 Boar. 606 at p. 61 L.T. (o. a.) 
72| 122 B. ft. 263j 68 E. B. 1032. 


Slafutes (if (hey were repagnant) are very 
clear, the only difficulty is in their applica¬ 
tion. The role is, that wherever there is 
a particular enactment and a general enact* 
ment in the same Statute, and the latter, taken 
in its most comprehensive sense, would over¬ 
rule the former, the particular enactment 
most be operative, and the general enactment 
must be taken to affect only the other 
parts of the Statute to which it may properly 

apply." 

Here, Order XXIII, rule 3, oonstitutes a 
particular enactment (read with section 121) 
regarding the compromise of a suit, while 
section )*9 is a general enactment regarding 
arbitration, for the wjrds “all references to 
arbitration whether by an order in a suit 
or otherwise, and all proceedings thereunder” 
are of a general nature: they could scarcely 
be made any wider than they are. I think, 
therefore, that, in accordance with the rule of 
construction 1 have mentioned, section 89 
shoald not be read as affecting the particular 
enactment contained in Order XXKF, rule 3, 
60 far as that covers the case of an award 
on a reference to arbitration. In these 
oiroumstaoees, I do not see why the words 
“save in so far as is otherwise provided... 
by any other law for the time being in 
force” should not be construed as covering 
a law enacted by tbe Ooie itself. Taken 
in their literal and ordinary meaning, tbe 
words are wide enough to permit of this 
interpretation ; and tbe mere fact that par* 
tioular provisions of the Code are not specific¬ 
ally excepted does not, in my opinion, suffice 
to exclode them from the benefit of the 
saving clause, if they otherwise appropriately 
fall under it. 

There is no clear evidence of any intention 
of the Legislatnre to exclude Order XXIII, 
rule 3, from this benefit ; and (as 1 have 
already said) there is a prasumption against 
any alteration of the law regarding section 
375 of the Code of i8S2, as laid down in 
Fragdae v. Girdhardae (1). 

1 do not think that the words other law,” 
as usel in tbe Code, must neeenarily mean 
some law other than that contained in the 
Code. Thus, in section 96 (1) of the Code, 
a general right ot appeal (not restricted to 
certain grounds as a second appeal is by 
section 100) is given from “ every decree 
pa<ised by any Coort exercising original juris* 
d.oiioo." The only saving is “ where other* 
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wise expressly provided in the body of this 
Code or by aoy other law for the time beio? 
in foree.'* This “other law” most, I think, 
be read to cover the provisions in Sobednle 
If, paragraphs 1 (2) and 21 (2), which 

restrict the right of appeal from a decree 
onder those paragraphs to oneapon tbespeoiBo 
gronnd that “ the decue is in (zcess of, or 
notin accordance with, the award.” Other¬ 
wise, there is a repognanoy between the 
general right conferred by section 96, and 
this specific fnactment. It may be noted 
that the provieiona of the Second Schedule are 
not given legislative fffeot “ ae if enacted 
in the body of this Code,” like the provisions 
of the First Sobednle onder seoticn 121 : so 
that they can only come under the saving 
clause in section 96 by treatiog them as any 
other law fer the time being io force,” 
The oa(e is stronger with regard to Order 
XXllI, ru'e 't which, under section 121, has 
effect as if enacted in the body of the Code, 
and is,therefore, on an equal footing in this n s- 
peot to section 89. Also “other law” in eection 
89 ie clearly a law other than the Indian 
Arbilration Act, 1899 : whereas io section 
96 it might be argued that “other law” 
most mean a law other than the Code. 

As to the fourth qaeetion, I agree with 
the learned Chief Joetioe that, if Order 
XXIII, rule 8, cannot be availed of, either 
party who wishes to eoforoe the award can 
file a suit to enforce it, and apply for a stay of 
the original suit. Also a defendant can, 
under Order Vlll, roles 8 and 9, Civtl 
Procedure Code, with the leave of the Court, 
plead the award in bar of the action on the 
original demand ; cj .Bha-akori Soha Bani^ya 
y. Bthary Lai Batak (27). 

But, in view of my answer to the third 
questicD, I oonoorin allowing the appeal with 
eosle tbrenghoot. 

As to the question of the proper prnoedure 
for having the award aoneidered by the Court 
in the snit, it rerms to ae that Original 
Side Hole 242 only debars the Court from 
pjtiir.g a ceeree, nnlefs the suit appears on 
the trial board. There is nothing in it, 
therefore, to prevent the Court from proceed¬ 
ing, at any rate op to the stage of ordering 
the agreement (comprised in the agreement 
to refer and the award thereon) to be record* 
ed under Order XXIll, rule 3, and it can 

(27) 3S C. 68J,4C. L. J. 162. 


then direct the suit to be set down cn the 

trial board for passing a decree in aooordarce 

with this order. But 1 understand (bat 

the procedure preferred by the learned Chief 

Justice will put the Court in a better position 

to decide any queetions in iesue by taking 

evidence in the ordinary way. Also, there 

is the precedent of the rule in England that, 

if an action is compromised out of Court 

and the compremiee is not made an order 

of Court, it cannot be enforced by molicn 

io the aotifo [Halsbory’s Laws of England, 

Volume XXIII, page 167, foot-note (A)]. I 

defer, therefore, to his opinion in the matter. 

At the same time, to prevent po88;ble mis- 

apprehension. I may eay that we are boih 

agreed that, so far as the Mofussil is con- 

osrned, the requisite proceedings can be taken 

on a mere application to have the alleged 

agreement recorded under Order XXlIJ 

rule 3. and that a formal pleading of the 

award onder Order Vll[, rule 9, is unneccs. 
flary, 


Appeal alhieed. 


APf-EAL Khoa ApPBLLiTE DbcREB So 1311 

OP 1918. 

Dfoeraber 10 . 1919 

Frfsent :-.Jo8tioe Sir Ernest Plefah^, 

MOHEPUmA l.AL BISWAS and others’ 
PLtiMiFPi—A ppellants 

versus 

JAOAT CHANDRA DEViRp oth.rs 

r>- 7 n Respondents 

aUercd-Suil for po.,c<,8ion, whelhcfcanTe"'' 

into autl for enforcement of mortgage. ^ <=onverl, 

It h not open to u nlainf.ir .v 
to apply to alter the character of We 

to convert it from n auit for noa ^ • 

to enforce a mortgage. Cp. Oa/coI Tr" 

Arpeal against the decree of th o i 
ordinalo Judge, let Court Ohut 
dated tlieCth of March 1918* 
of the Munaif, 3rd Coart ^t p/.T^ 
the 3Ut of January 1917 ' 
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Baba Pa^esh Chandra Sen, for the Appel* 
lanfa. 

Baba Jyot sh Chandra Sirkar, for the 
Reepondenta. 

JUDGMENT.—Thisia anappeal preferred 
by the plaintiffs against the deoision of the 
learned Subordinate Judge of (/hittagong, 
dated the t5th Marah 1918, modifying the 
deaiaion of the Munsif of Patiya. The 
plaintiffs brought the suit oat of whieh the 
present appeal ariees to reoover possession of 
eertain plots of land and the allegations 
made in the plaint are these: One Ram 
Qopal was formerly entitled to the Unde in 
suit. He mortgaged them in 1895 to one 
Ramgati. Raragati eabsequently transferred 
his mortgage to the plaintiffs’ father. The 
plaintiffs’ father then instituted a suit on his 
mortgage, obtained a deoree and had the 
properly brought to sale in exeouiion thereof, 
and himself became the purchaser at the 
auction tale held on the 7th January l&lo. 
The present suit was oooter*ted by the 
defendants Nos, 6 and 15. The defendant 
No. tt alleged that Ramgopal had no tiile to 
the land in Schedule 3 of the plaint in the 
present suit and that the defendants Nos. 6 
to 13 were in possession of the land of 
Schedole 5 as prior mortgagees. The defend¬ 
ant No. 15 set up the case that he was the 
landlord of the property in Schedule 3, and 
that neither the plaintiffs nor the mortgagor 
had any right to any each land. The 
Munsif held that the plaintiffs were entitled 
to recover the land of Schedule 3 bat he 
dismissed the suit as regards the Schedule 5 
land. Thereupon, both parties appealed to 
the learned Subordinate Judge and the 
learned Subordinate Judge dismifsed the suit 
as regards both the Schedules 3 and 5, 
Against that deoieior, the plaintiff-j have 
appealed to this Court end what has been 
urged in the present appeal is this; that the 
present suit ought not to have been dismissed 
as regards these lands but that the Court 
ought to have converted it into a suit to 
enforce a mortgage and that the defendants 
might have been called upon in the present 
euit to redeem. The mortgage suit in which 
the plaintiffs’ father bad the properly brought 
to eale in execution was instituted under 
the provisioos of the Tronsfer of Properly 
Act and what baa been found by the learned 
Judge in this case is that, at the time of the 
institution of the former mortgage suit, the 


predecessor of the defendant No. 6 wtfs in 
pocseseior, and, therefore, the present plaint* 
iffd or, rather, their father by the use of a 
reasonable diligence oonld have gone to and 
asked the defendant No. 6 what was the 
nature of the right he claimed and having 
asceriained Iba*, could have decided as to 
whether he should be joined as a party. It 
is not suggested that (hey did so and the 
finding of the learned Judge of the lower 
Appellate Court is not in their favour. What 
seems to me to be quite clear is this, that if it 
became a material question as to whether 
or not the plaintiffs knew at the date cf the 
mortgage suit of this interest that is now set 
up by the contesting defendants, that would 
involve the settlement of an issue and also 
the determination of eertain facts. It is 
much tro late now in the Court of secoud 
appeal to ask to alter the character of the 
suit when the plaintiffs have been at any rale 
partially nrsucoessful in the 6rst Court and 
wholly onsueosssful in the lower Appellate 
Court so far as them two particular plots are 
coDoerned. This application, if it is asseuted 
to, would requires remand to determine new 
facts and the plaintiffs, if they seriously 
relied opoo this point, ought to have made 
the application much earlier and not in 
second appeal. In my opinion, the plaintiffs 
have made out no grounds for disturbing the 
judgment of the learned Judge of the lower 
Appellate Court. The present appeal, there* 
fore, fails and mu^t be dismissed with costs. 

In dismissing the appeal, I would only 
wish lo observe this. The original number 
cf the suit in the primary Court was 20i of 
1915 and it is close upon 6ve years after the 
institution of the suit that the Court is asked 
to alter the nature of the suit which would 
involve a remand to have further issues of fact 
determined in a case that is pending since 
1915 and of which the value, as given in the 
memo, of appeal, is only Rs. 10. The 
learned Vakil for the appellants has ad¬ 
vanced noarguments which would lead me to 
think that the interestof justice requires that 
this petty suit instituted so early as in 1915 
should be brought to life again and sent back 
to the primary Court for the determination 
of farther issues offaet. 

Appeal ditmiteed. 
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MADRAS HIGH COURT. 

Appbal Suit No. 18 1919. 

Deiembdr 9, 1919. 

Pr«ien<:-»Mr. Jastioe Abdar Rahim and 
Jastioe Sir William Ayliog, Kt. 
IDARAPALLI DHANUSHKOTIRAYUDU 

(dead) AMD OTUIRi— pLilMTIPPi^ 
Appellants 
versu4 

VANKAYALA VENKATAR^TNAM and 

OTUEHS — OsFINDkNTS RcrlPON DENTS. 

AdvertepoiMuion—Service ioam—iiamLj disanncxed 
from office — Poieession, whether adverse to holder of 
office. 

Whoro lands attacho4 to tbo ofBco of itarnnm aa 
service laam bocoino disannexed from the oftico and 
f jr a largo number of years aro enjoyed by a person 
who does not claim the oilico os ordinary private 
proiwrty, the possossion of the lauds by such a person 
for more than twelve years is adverse to the bolder 
of the otBco against whom that person acquires a 
proscriptive title to the land. 

Appeal a^aioBt the deoree of the Coart 
of the Additional Temporary Sabordioate 
Judge, Rajabmaodry, io Original Suit 
No. 14 of 1916, (on remand) (Origioal Sait 
No. 52 of 1915, on the 61e of the Dietriot 
Court, Godavari), dated the 27th July 1918. 

Mr. A Kri$hna$u)ami Aivar, for the 
PlAintiff Appellant.—Emoluments attaobed 
to An offiee are ^ wages and are different 
from being the property’ of any individual. 
Henoe the title thereto ean vest etriatly on 
the offieial and not in the individual who is 
for a lime sueh offioial. Henoe the widow’s 
possession oan confer no title on her as 
•he is not in any way the holder of the 
offioe. At most it is no better than mere 
permissive possession. Henoe it oannot 
be adverse. See Vu$a Ohandra'<antam v. 
Ftaa Subbaravudu (1) and Bhaiaji Thakur 
V. Jharula Das (2). Immoveable property 
forming part of emoluments stands on the 
same footing as other emolumente. Samala> 
thammal v. Krishna Pillai (3), 

Next, even possession under an adverse 


(1) 25 lad. Ooi, 685i 1 L. W. 827 at p. 830| 16 M 

b. T. a47i M. W.N. 7*5. 

(2) 24 Ind. Caa. 601, 42 0. 2*4, 18 C. W. N. 102Q 

87 M. L. J. .UO, I L. VV. .,43, 16 M. L. T. tlO, .1J14 
U. W A.. L. J. Il7di 0. L. i. 660. i( 

Bom. L. B. 846 IP. C.). 

784;9M 


elaim oannot obange the oharaoter of the 
property. Adverse possession oan only be 
of the right granted before enfranobise. 
ment, and oannot destroy the rights of 
the Crown whioh vested in the offioe of 
karnam or enfranohisement. See loam 
Rules. Board of Revenne Standing Orders. 

Mr. V. Kamssam, for the Respondents._ 

(Madras) Rsgulation VI of lb3l did not 
exempt the question of emoluments attached 
to the offioe of karnam from the eogni« 
sanoQ of the ordinary Civil Courts. Hence 
Article 144 and section 2^ of the Limita* 
tion Aot apply and the right oeases to 
exist at the end of the period, Neelachalam 
V. Kamaratu (4), Venkayya v. Surama (5), 
Muppidi Papaya v. Ramana (6). The 
starting point is the alienation and not 
the apDointment to the offioa of karnam. 
Qnanasimbania Pandora aannadhi v. Velu 
Pandaram (7). Both the oases oited for the 
apuellant are oases where there is a real dis* 
annexure from the offioe and so oannot apply. 

Mr. A. Krishnattoamy dipjr, in reply.— 
On prinoiple it cannot be taid that the 
person holding the offioe has ^property’ in 
the emoluments in the strict sense of the 
term, See Durga Prashad Singh v. Trsbini 
Singh (8). 

JUDGMENT. 

Abodr RiniM, J.—The facts on whioh this 
appeal depends are to be found in paragraph 
12 of the judgment of the lower Court. A 
woman, oalled Sesbama, was in possession of 
Items Nos. 1, 2, 4, 8 and 9 for abjut 30 years 
prior to IS 3 and then she alienated the 
properties to some third persons. The 
plaintiff’s father eet up his right ai 
reversioner in respect of these properties 
and disputed the alienations. In settle* 
ment of that dispute, the alieoese executed 
a deed of sectlemeot io 1900 aud that 


(4) 1* M. L. J.438. 

12 M. 265; 4 Ind. Doc. (n. a.)i6l4. 

^^(6) 7 M. 85; 7 Ind. Jur. 635; 2 lad. Doo, (n.s ) 

(7) 23 M, 271 (P. C.)| 2 Born. L. B. 597. 4 0 Vf 

671; 8 Ind Dou. n. 8)69(. 

(8j *1 Ind 003.517:45 I. A.. 251; 24 M, r t 

43^0.^38°*(^P. 0 ® B *5891 
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deed expressly reoiteR that the olaim was 
made by the plaintiff’s father by virtae of his 
reversionary right. The Sabordinate Jadge 
has found that thesa lands were originally 
attaohed to the karnarn'i ofB'te as serviae 
imm; bat, npon the facts whiah he has 
ntated, he aame to the aonolasion that the 
land baaams disaonaxed from the office 
and that, therefore, the plaintiff’s father 
aaqaired an absolote right to them sabjeot 
only to any right of resamption which 
the Government may have. 

The argument of Mr. Kriahnaswami 
Aiyar, in the first place, is that these lands 
mast be regarded as emolamente of the office 
of karnam. that they aoold never aeaae to be 
as each, and that the roles of limitation have 
no application. Insopporfc of this proposition 
he relies upon a ruling of the Privy Oouncil 
in Bhainji Thahnr v. Jharula Dai (2). There 
the dispute related to the office of ihebait 
and his righla to receive the surplus 
offerings. Their Lordships held that the 
offerings could not be disannexed from the 
office and that Article 144 of the Limita¬ 
tion Act, upon the facts found, did not 
apply. There was no question there of 
the right of acquisition of any immoveable 
property by persons holding that property 
for more than 12 years and it is difficult to 
eee any analogy between tbe facts of that 
case and those of the present. Mr. Krishna- 
Bwami Aiyar also relied on a sentence 
in the judgment in Vu$a OhandraHantam 
V. Vuia dubbarayudu (1). But there my 
learned brother found that tbe possession 
of the defendant was permissive and 
stated that, even if the possession of 
tbe defendant was adverse, it would 
not make any difference. The facts, so 
far as it can be gathered, were that tbe 
defendants claimed to be in joint posses¬ 
sion of certain land along with persons 
bolding an office in connection with a 
temple. There is nothing in the judg¬ 
ment to sapportthe proposition pot forward 
on behalf of the appellants. Similarly, the 
facts of the cane in Kamalothammal v. 
Kriihna PUlai (3), are altogether different 
from tbe facta of tbe present ease, and I 
oannot see that there any claim was set up to 
tbe land on the ground of prescription or 
adverse possession. 

On the other band, the ruling to Nccla- 


vinkataratkam. i 

chilim V. Kamaraeu (4), following Qnina^ 
simbania Pandara Sannadhi V. Velu Panda- 
ram (7), a deoision of the Privy Oouacil, 
makes it perfectly clear that Article 144 and 
section 28 of the Limitation Act applies to 
snob a ease as this. An earlier dssisiou of 
this Court in Muppidi Papaya v. Banana 
(6.1 is also to tbe same offest. 

It was next argued by Mr. Krisbnaswami 
Aiyar that the Government has a right treat 
tbe land as service inam, and that they did 
in fact so treat it as they afterwards eofran- 
ehined the inam by imposing quit rant.« 
We are not concerned in this case with the 
right of the Government either to enfran¬ 
chise the land or to impose quit r. nt. We 
are dealing in thin case with the rights of ths 
parties I'nlcf AC, and an between them it would 
seem to be impossible to bold that, upon the 
facts as they happened, the property had not 
become tbe absolute property of the pl»in- 
tiffs. 

For a large number of years lbs property 
bad been enjoyed by pereoos who never 
claimed the office of karnan, as far as it 
appears from the evidence, as ordinarily 
private property, and tbe plaintiffs aojuired 
(he property from such persons under au alien¬ 
ation. The plaintiffs or tbeir father did noi 
acquire the property by viVtuo of the office 
of karnan, 

This appeal most be dismissed with costs. * 

Atliko, J.^I agree. * 

M. c. p. ^ 

■t 

Appeal diimiised. ^ 

a 


■ A 
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ALLAHABAD HIGH OODBT. 
LgrriRS Patjht Appbal No. 108 of 1918. 
February 1-1, 1S20. 

Pr$ttnti — Mr. Justiae Tndbill and 
Mr. Justice RaGque. 

DIN DAYAL— Dcfimdakt--Appbllaht 

tersuB 

GUBSARANLAL ahdothbbs—Plaihtivkb-^ 

Rbsponoimtb. 

'Property Act (IV of 16S2), a. 66, 
oppZica6»Ii7y of—>Provinci<il Inaolveney Act (III of 

1WT>, M. Adjudication, gale before—Receiver, 

rtyhi of. 


The rale of marahailing in the cage of purchasora, 
ombodied in section 66 of tho Tmnafor of Pro- 
port/ Act, ha) no application as between purchasor 
and purchaser, tho provisions of that section being 
limjtod to tho case in which tho party claiming 
marshalling is a purchaser, and tho party against 
wiiocn it IS claimod is tho original mortgairor. fp. 69 
col 2 p. 70, col. 1 .] * ® '•* ' 

Inasmuch as section 18 of tho Provincial Insol. 
voncy Act does not control tho provisions of section 
d I thereof, a purchaser in tho course of execution 
of the property of a debtor, after he has 6Ied an 
apphoUiott to bo adjudjcatod insolvent, but before 
the dato of tho adjudication order, acquires a good 
title to the property against tho Receiver, the 

costing in tho 

Hocoivor. [p, 71, col. J,] ® 


Lattere Patent Appeal against the follow. 
i^Dg judgment of Mr. Jnetioe Abdul Raoof, 
dated the 2Qd August 1918 


Adddl RiOOF, J.—This appeal has arisen 
out of a suit for eontribution broogbt by 
Nanak Pershad. plaintiff, in whose plaee the 
present respondents have been substituted 
as bis legal representatives, against Din 
Dayal, defendant-appellant. In order to 
nnderstand the eontentions raised by the 
** necessary to set out, in some 
detail, the facts whioh are either found or 
admitted by the parties. 


A list of seven bouses is attaehed to t 
plaint. One Ganga Parshad is stated 

tb of these houses. ( 

the 16th of August 1903 the said Gam 
reread eontra.ted to sell house No. 1 
^e Gurdayal, brother of the defendant-a 
Wllant, for Rs. 80, out of whioh Rs. 40 w 

Wid in advanoe at onse. On 20th of Api 

iriiK* Tif mortgaged the house No. 1 aloi 
• esuted a eesond mortgage for Ri. 400 


favour of the same Kallumal, mortgaging 
the same bouses. On the 5tb of January 
1907 Gurdayal sued for tbespesiSs perform* 
anse of the oontraot of sale of 1903, and 
obtained a decree on the 6th of February 
1907. On the 24th of April lt?07, a sale- 

deed was exeouted, in pureuanoe of the 
deoree, in favour of Gurdayal, with respeot 
to the bouse No. 1 and possession was 
delivered to him. On the same date, 
Gurdayal sold the house to his brother 
Dindayal and gave possession to him. On 
the lOth of January 1910, Nanak Pershad, the 
plaintifT, obtained a simple mooey-desree 
against Ganga Pershad for the snm of 
Bs. 166 and, in ezesotion of this deoree, 
he attaohed the houses Nos. 2 and 3, and 
applied for their sale. Rallamal, the mort¬ 
gagee. applied to the Court ezeentingtbe 
deoree, praying that the heuses may be • 
sold eubjeot to his charge under the mort* 
gages in bis favour, and that a proolama- 
tion may be made to that effect. This 
application was allowed and the houses 
Nos. 2 and 3 were sold and purchased by 
Nauak Pershad on the 12th of June 1911 
subject to the mortgage charge of Kallumal. 
The sale was confirmed on the 14th of 
July 1911. On the 6th of June, Gauga 
Prasad had applied to the Insolvency Court 
at Oawnpore to be declared an ineolvent, 
mentioning the name of Nanak Pershad in the 
list of the oreditore given in his application. 
On the i(2Qd of July an order of adjudica¬ 
tion was made. On the same date, on the 
application of Kallumal, mortgagee, the. 
Insolvency Court ordered the houses Nos. 2 
and 3 to be sold by the Reoeiver to dis- 
aharge his mortgage. On the 25th of July 
Nanak Pershad put in an application in the 
Insolvency Court objecting to the sale of 
the houses by the ^oeiver on the ground 
that they bad been purchased by him before 
the order of adjudication aud that they 
had not vested in the Receiver. The only 
order made by the Insolvenoy Court on this 
petition was akamil misil rahe" (Let it 
be placed on the record). On the 29fch of 
July 1911, the Reoeiver applied to tho 
Insolvency Court for an injunction prohibit- 
ing Nanak Pershad from taking possession 
of houses Nos. 2 and 3, and an order 
was made accordingly. Cn the 3rd of 
August 1911, Nanak Pershad applied to 
have the injunction eet aside, stating tbal 
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he was the owner of the honsee, and that 
he was not a oreditor of the insolvent. 
This appliaation was rejeoteJ and the reason 
for its rejeetion was stated by the Coart 
that, he had not parohased the booses free 
from ineombranoe. On the l4thof Deoem- 
her, however, Nanak Pershad was reqaired 
to pay off the mortffa(?e of Kallomal by 
the end of Janoary 1912, The booses were 
subaeqoently fold by the Rsoeiver on the 
2Sth of Joly 1912 for the samof Rs. 1,875. 
Oat of this pum Rs. 1,629*10 3 were paid 
to Kali amal in satisfaotion of bis two mort¬ 
gages, on the 1st of Aogaat 1912 The 
balance of Re. 245 5 9, after dedooting the 
Rpoeiver’s fee, was handed over to Nanak 
Pershad. On these facts the plaintiff saed to 
recover Rs. J 79 5 3 with interest from the let 
of Aognst 1912, total Rs. 292 6-3, by way of 
oontribation from the defendant as the por- 
obaser of the hcaee No, 1. There was some 
dispute as to the valuation of the hoase 
No. 1, and as to the proportionate amoaot 
claimable in respect of it, bat this was 
settled by matoal agreement which was 
recorded in a tubkar dated the Istof Jaly 
I9l5, which is to be found on the record 
as paper No. 320. The defendant aonte^tted 
the enit mainly on the following grounds: — 
That the house No. 1 had been purchased 
on the 24th of April 1907 in pursuance 
of the contract of sale of 1903, and that, 
as there was no mortgage existing at the 
date of the contract and that also as Cinr* 
dayal, the vendee, bad no notice on the 
2lth of April 1907 of the mortgages of the 
24th of April i9C5 and the IGchof August 
1906, the oharse created under those mort* 
gages was not binding on him and that no 
oODtributioTr could be claimed against him. 
Some other minor pleas were also raised in 
the written statement but, as those were 
decided against the defendant by the Courts 
below and as to which there is no farther 
contentior, it is not necessary to mention them 
here. There is, however, one plea, whicbf 
though not taken in (be written statement, 
appears to have been urged in the Court 
below and is also urged in (bis Court. Shortly 
put, the pha comes to (his, "(hat the mort¬ 
gages (f Kbllumal were not redeemed by 
the plaintiff but were paid off by the sale 
of the houses Nos. 2 and 3 by the Receiver; 
tberefcrr, (he plaintiff bad no right to claim' 
OODtribuiioD. 


The Court of 6rst instance repelled all the 
pleas raised iu defence and passed a decree 
in favour of the plaintiff for the recovery 
of Hs. 223 10 11 by the sale of the hDuse 
No. I. On an appeal to the lower Appellate 
( ourt the judgment and deorea of the Srsi 
Court were upheld. The defendaot has now 
preferred a second appeal to this Cjurt 
and the following grounds have beau urged 
agaiust the decision of that Court. Aa to 
the effect of the mortgages ofKaliamalon 
the hoQNe No. 1, the oooten''ioQ of (he 
learnedVakii for the appellant is two-foH. lo 
the first plaof>, he contends that tha mortgage) 
haviog been effaoied after the ontraot of 
sale, the mortgagor had no power <o bind 
the intere.st of Oordayal, who, having purcbav 
ed the bouse on the 24th of April in go id 
faith and without notice, ma)t be takon to 
have acquirel it without any charge. The 
agreement to sell o nferred no title on Gar* 
dayal, as, accoiding to section 51i of the 
Transfer of Property Act, a contract of sale 
of itself does not create any interest in 
or charge on any property with respect to 
which the contract is mide. On the dite 
on which the 8ala*daed was exeocted, 
Ourdayal, therefore, had no interest, in 
or charge on the house No 1. The two 
mortgages in favour of Kallumal were re¬ 
gistered and according to the rulings of this 
High Court, Ourdayal must ba taken to 
bavs had notice of them when he purchase] 
the house No. 1. His second ocntention 
is that, inasmuch as all the seven houses 
mortgaged by Qanga Pershad were subject 
to a common charge and one of them was 
sold to Qjrdaya), he was entitled tj have 
the charge eatie&ed out of the remaining 
six houses Bret. In support of this ooulen* 
tioD, he has relied on the provision of sea* 
lion 5 ) of the Transfer of Property Act, and 
has argued that Ourdayal and his transferee, 
the preoent defendant-appellant, can claim 
the same equity against the representatives 
of Qanga Pershad, the seller, as they had 
a right to claim against him under the 
seoiioD. He has relied on "Dart on the Law of 
Vendors and Purchasers",7th B Jition, Volume 
II, page 946, Chapter XIV, sectiou 6. The 
law on the point is thus stated there 

"Where an estate subject to a paramounl 
ebe rge becomes divided among several 
purchasers, it becomes a matter of some 
difliculty to determine tbo proportiooa ii) 
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Brfaioh tbe 7 are to beir it an'i bat^raeo 
themsalves. Tbe aatboritiea seem to leal 
to the following oonola^ioos, vtf.,— 

If two eatatei, X and Y*, are Robjeot 
to a oomoioQ shargd, and eatate X aold 
to A, A will, at against the veodora, and bia 
representativeR, have a prima facie eqaity, 
in the abnenee of ezprens agreement, and 
whether or not he bad notioe of the obarge 
to throw it primarily on estate Y in exonera* 
tioD of estate X. 

If, then, estate Y is sabaeqaently sold 
to B with notine of the oharge and of the 
prior sale X to A, B parsha^ea with notioe of 
A’s equity, and the entire oharge mn^t reat 
primarily apon Y ” 

In my opinion the passage above quoted 
is against the appelUnt’s oontention In 
this oa«e, it is notshown that Nanak Perehad, 
the purobaser of the honses No?. 2 and 3, 
had notioe of the parohaae of the hoose No. 1 
by Dindayal and of hie equity against Qaoga 
Pershad, the seller. A faint attempt was 
made to argue that Nanak Pershad must 
be taken to have had notioe of the deoree 
for speoiGo performanoe dated the 5^h of 
February 1907. and of the sale deed, dated 
the 2 Uh of April 1907, whi«h was exeoated 
in pursuanse of tbe said deoree, but no role 
of law or deoieioo was oited in support of 
this argument. He has also relied on Ghosh’s 
Law of Mjrtgagei io India, Volume 1, 
pages 365 and 36i, 4th Hdition, whers this 
qoestioD is fully disoasssd with speoial 
referenoe to the rales laid down io ‘Dart 
on Vendors and Parahasers’ to whioh refereuoo 
has been made above. Bat the oonelusion at 
whioh the learned author has arrived is not 
favourable to the appellant's ease. At page 
367 tbe learned author etates, “The eorreot- 
nesa of the doetrine, however, has been ques¬ 
tioned by Mr. Justise Story, who thinks that 
there is great reason to doubt whether it is 
maintainable upon prinoiple \ for, as between 
the subaequent purohasers. it is diOBoalt to 
peroeive that either has any superiority of 
right or equity over the other; on the 
contrary, says tbe distingoiehed Judge, there 
seems strong ground to oonteod that the 
original inoumbranoe or lien ought to be 
borne raleably between them aeoording to 
the relative values of the estate (Story's 
Kqaay. ee.tion 1233 a).” Again, at page 
dvS, toward! tbe opaoiaaion of the diaena- 


sion of the suhjRst, the learned author 
writes that, “Robbing Peter to pay I’aul, 
is not, as Lord Maonaughten said in 
a resent ease, a prinoiple of equity, and 
it is eatisfaotory to 6nd that io the only 
ease in our reports in whioh the question has 
been disooesed, the Galoatta High Oourt 
refused to follow the rule of the inverse 
order and, if I may venture to say so, 
rightly, for there is no sound reason, in the 
absenoe of speoial oiroumstanoes, for prefer¬ 
ring one purohaser for value, to another”. 
Tbe Caloutta oase referred to in this quota¬ 
tion is Magniram v. Mehdi Botsein Rhan 
(i). It was held in that oase that the rule 
of marshalling in the oase of purohasers as 
laid down in seotion 56 of tbe Aot did 
not apply to a oase between purohaser and 
pnrohaR-r ; eeotton 56, being limited in 
its operation to the case in whioh tbe party 
claiming marshalling is a purohaser and tbe 
party against whom it is olaimed is the origi¬ 
nal mortgagor. Tbe learned Judges at pages 
102 and 103, observed as follows :— 

“As to tbe third point tbe argument ie 
this:—that as when the defendant 6ret 
party purohased their two properties from 
the mortgagors aod remaining two properties 
were still in tbe hands of the mortgagors, the 
purohasers might well have thought that 
the mortgage debt would be paid wholly 
out of the properties still in tbe hands of the 
mortgagors; and the pUiutiff, a subsequent 
purohaser, must be taken to be in the sboea 
of tbe mortgagors. And if that is so, tbe 
sale at the instauae of tbe prior mortgagee 
should be, as it has been, in tbe inverse order 
of sales to tbe different purohasers, that pro¬ 
perty being sold in satisfaction of the mortgage 
decree first, which was purohased from the 
mortgagors last. We are unable to give effect 
to this oontention. Though, as between the 
mortgagor and the purchaser from tbe mort¬ 
gagor, property io tbe hands of tbe mortgagor 
should be sold first, without giving tbe mort¬ 
gagor any claim for oontribution, yet, when 
all tbe properties have passed to tbe hands 
of purchasers for value, there is no sufficient 
reason for bolding that later purchasers should 
not be entitled to contribution as tbe earlier 
ones. It appears to us that the rule best in 
accord with principles of justice, equity and 


(1) 31 0.9r,;9C. W. N. 30. 
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good eoDPoienee ia to make the mortgaged 
properties in the hands of different parshasers 
liable to sontribate to the mortgage-debt in 
proportion to their values.” 

The decision in this ease folly governs the 
present ease and that ia why I have largely 
quoted from it. The anthorities above men¬ 
tioned olearly show that, aa between porohaaer 
and porohaaer, the role of equity embodied 
in aeotion 56 of the Tranefer of Property 
Aot oan have no applioation. 

The next question wbiob I have to 
decide is," whether the faot that the oom* 
mon oharge under the mortgages of Kallo 
was dieoharged out of the houses No?. 2 
and 3, gave to the plaintiff the r'ght 
of oontribution against other properties 
nnder the oiroomstanoes of this oaee. On 
thia question, also, the argument of Mr, 
Katju has been two-fold. In the 6rst instanoe, 
ho has argued that the applioation of 
Ganga Pershad to the Insolvency Court 
to bo declared an insolvent was made prior 
to the auotion-sale of the houses Nos. 2 
end 3; oonsequently, the order of adjudioation 
by the Court on the 22nd of July 1911 
vested the ownership of the two houses in 
the Reoeiver from the date of tbo petition, 
that is, the 6th of June 1911, as it related 
bask and took effeot from that date, under 
olause 6 of section 16 of the Proviooial 
Insolvenoy Aot. Be. therefore, contends, that 
the plaintiff never acquired the ownership 
of the houses Nos. 2 and 3, and is not 
entitled to claim contribution from the de¬ 
fendant. His second contention is that the 
houses in question were not sold by the plaintiff 
in order to discharge the mortgages in favour 
of Kalla. They were actually sold by the 
Reoeiver nnder the order of the Court and 
the proceeds of the sale were applied to 
the satisfaction of the common paramount 
oharge. The first contension ignores the 
special provision of section 3-1 of the Provin- 
oial Insolvenoy Aot. It cannot be denied 
that the order of adjudication was made on 
a date subsequent to the date on which the 
plaintiff sold the two houses in ezeontion 
of bis simple money-deeree and realized the 
assets. Clause 1 of section 34 provides that, 
Where ezeeution of a decree has been issued 
against the property of a debtor no person Hhall 
be entitled to the benefit of the ezeeution 
against Iho Reoeiver ezeept in respect^ of 
astefs reqlimd iq the couue of the 
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iion hy $aU or otherwiee before the date 
ofiheorderof aiiuiication:' The provisions 
of section 16, clause 6, cannot eontrol the 
provision of section 34 of the Act in this 
respect. As noted aboyp, Nanak Pershad 
had Dot only attaohed the hoases io eresa* 
tion of his money decree but the execution 
had proceeded further and the assets had 
been realized long before the order of 
adjudication was made. Ip the case of 
Batarmal Awatmal v. Khemchand Daryanomal 

(2) , the learned Judicial Commissioner of 
Sindh had to construe section 34 of the 
Provincial Insolvency Aot, with reference 
to facta very much similar to the facta 
of this ease, and the decision in that case 
fully applies to the circumstances of thn 
present case. I agree in the interpretation 
pot by the learned Judicial Commissioner 
npoD the provisions of section 34and hold 
that the ownership of the bouses io qaestion 
did not vest in the Receiver. This view 
is also supported by the decision in the 
case of SriOhand v. Murari Lai (-3). 

His second contention under this bead 
is, that as Nanak Pershad, plaintiff, bad not 
availed himself of the permission aooordgd 
to him by the Insolvency Court by the 
order of the Uth of December I9U. to 
pay off the mortgages of Kallumal by the 
end of January 1912. and the houses bad 
actually been sold by the Reoeiver on the 
25th of July 1912 it cannot be said 
that the plaintiff had discharged the 
common burden and had redeemed the 
mortgages, so as to have the right of 
contribution against other properties. This 
argument ignores the clear provisions of 
section 82 of the Transfer of Property Act, 
The section provides t “Where several 
properties, whether of one or several owners, 
are mortgaged to secure one debt, sach 
properties are, in the absence of any contract 
to the contrary, liable to contribute rateably 
to the debt secured by the mortgage.. 

It cannot be denied, on the facts stated 
above, that the house No. 1 and the 
bouses Nos. 2 and 3, together with the 
other houses, bad been mortgaged to seenre 
the debt due to Kallumal. No contract 
to the contrary being either alleged or 
proved, they musk all he hell liable to 
eontrihute rtes.«hlv to the debi secured by 
2 ' lod Oas 4M. 

(3) to Ind. Oac. 131; IQ b- J. 3 k A- 62^, 
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ibe mortg&ges in Kallamftl *0 favoar. Id 
•ODDeatioD with this qaestioo we ought not, 
also to lose sight of the provisions of 
alaase 3 of seation 34 of the Insolvenay 
Aat, aaaording to whioh a person who in 
good faith porabases the property of a 
debtor under a sale in ezeaution, shall in 
all aa«es aoquire a good title to it against 
the Eeaeiver. TbU alanse supplies a 
aomplete answer to ihe argument of the 
appellant that the purobase of the houses 
Nos, 2 and 3 by the plaintiff in the ezeau* 
tion of sale oanoot be said to be the 
realization of assets in the amr^e of an 
ezeaution by sUe. Moreover, 1 do not 
think that suah a nirrow o)nBtru3tion 
should be put upon the provisions of 
seation 34. As foan 1 by the b^or AppeUUe 
Oourt, there are oirsi'netanaaa in tbie 
partioular aase wbiab go to show that 
neither the Insolvenay Court nor the 
Eeaeiver ever treated the houses as having 
vested in the Eeaeiver. The sale by the 
Eeaeiver of the bouses, in order to satisfy 
the mortgages of Kallumal, therefore, 
must be taken to have beeo effaatad, with 
the aoDsent, and on behalf, of Nioak Psrsbad 
the plaintiff. 

Some argument was addressed also on 
the question of the proportionate amount 
of money whioh ought to be aontributed 
by the house No. 1 but, having regard to 
the agreement of the parties wbiab was 
reaorded in the mbkir dated the let of July 
1915, paper No. 3^0 oo the reoord, this 
aontentioD, is not open to the appellant. 
In this view this appeal oanaot suaaeed. 
The judgment and deoree of the lower 
Appellate Court are right and the appsal 
must be diamissed. I, aaoordingly, dismiss 
it with costs, inolnding in this Court fees 
on the higher saale. 

Mr. Badha Kant Malaviya, for the Appel* 
laot. 

Dr. S. N. Sen, for the Eespondenta. 

JUDGMENT.—In onr opinion the deatsion 
of the learned Judge of thie Court is aorreot. 
VVe, therefore, dismiss this appeal with aosts. 

Appeal dismitied. 


LAHORE HIGH COURT. 

FULL BENCH. 

LziTiiiS PaTfNT Appeal No. 5o of 1919. 

June 2, 1920. 

Present: —Mr. Shadi Lai, Chief 
Justioe, Mr. Justiae Chevi?, Mr. Justiae 
Saott Smith, Mr Justiae Broadway and Mr. 

Jnstioe Wilberforoe. 
PARME3HRI DAS awuanotubb — 
Plaint.KPS—Appellants 
versus 

FAKBRIAaHD OTdE’iS — DaKBHDANrs 
— Respondents. 

Civil Procedure Ca-k ' Act V of 103^1,0. If,r.2^ 
Mortgagor authort^ing uioitgagee to sue eitfier for 
intereit due or for cn»e of default in pay¬ 

ment of intcreit—Suit for interest—Suhicqucnt «imf 
for possession, xchether barred. 

A inortgagoo ia not debarred by Order II, rule 2, 
Civil Procedure Code, from suing for possession of 
the mortgaged property on tbo etrongth of a 
stipnlation conferring upon him the option to sue 
for interest or for possession in the event of the 
mortgagor's failnro to pay interest at the stipulat¬ 
ed time, simply because on the occurrence of a 
previous default the mortgagee sued only for 
interest and not for possession. [p. 73, ool. 2; p. 75, 
col. 1.] 

Letters Patent Appeal against the order 
of Mr. Jnstioe Abdnl Raoof, dated the 19th 
November 1919, passed in Civil Appeal No, 
1420 of 1919. 

FACTS appear from the following jndg* 
meot of Mr. Jnstioe Abdul Raoof :— 

'’This seaond appeal has arisen out of a suit 
for the reaovery of possession as a mort¬ 
gagee under the following oiraamstan- 

033 Oo the t7th Dscember 1898 Nagar 
Ma), father of Faqira, Basanta and 

Dhana, defendants, ezeouted a mortgage in 
favour of Natbu Ram, father of the plaintiff, 
as a seonrity for the sum of Rs. 600 0*0 
bypotheaating aertain lands for the payment 
of the amount. Under the mortgage the 
mortgagor was to pay Rs. 40 par annnm 
as interest and, in aase of default of payment 
of interest for one year or any harvest, be 
was entitled to realise interest by a separate 
suit or alaim possession of the mortgaged 
lands in lien of the prinaipal and interest 
due. Default in payment of interest was 
made and a enit was brought by the mort¬ 
gagee in 1906 for recovery of the arrears 
of interest for three years immediately 
preaeding the euit. a dearee was passed for 
the earn of Es. 105 on the 18tb August 
190^- It appears that after payi''g fo" SDm 3 
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time the mortgagor again made defaalt in 
paying interest. Therenpon, the preient 
soil was broDght for the reoovery of posses* 
eion over the mortgaged lands in lien of 
Rs, 840, namely Rs. 600 for prinoipal and 
Rs. 240 for the interest. This suit was 
resisted by the defendants npon two pleas 
any one of wbish, it made oat, wassoffioient 
to bring abont the dismissal of the suit. 
One was a plea of limitation on the ground 
that as interest had not been paid for 
more than 12 years the suit was barred 
under Artisle 135, Limitation Aot. The other 
plea was to the effeet that as the mort¬ 
gagees did not ohoose to olaim possession 
on the Bret default when they brought their 
•laim for, interest their present suit is 
barred nnder Order If, rale 2 of the Oode 
of Civil Prooednre. Both the Courts below 
have given effeet to both these pleas raised 
on behalf of the defendant. They have 
held that the suit is barred by limitation 
and as well it is barred under Order II, 
rule 2. Upon this last point there is a 
tonsensus of authority in this Court. The 
following authorities direstly eover the point, 
namely, Brii Lai v. Bam Hatton (1), Qanga 
Bam V. Abdul Rahman (2), Kuhen Naroin 
V. Pala Mol (3), Barkhurdar v. Ohhatta Hal 
(4) and Jhangi v. Ram§an (5). In this state 
of authorities it is impossible to soutend 
that the present suit oan lie. It is needless 
to go into the Question of limitation and I 
dismiss ibis appeal with oosts.” 

ORDER OP THE DIVISION BENCH. 

SbADI L*L, C, J, AND WiLBERFOKCB J 
{March 10, I920.)-Od the 17th Deoember 
1898 Nagar Mai, the father of the defendants, 
executed a mortgage-deed in favour of the 
plaintifi’s father, hypothecating the land in 
dispute by way of security for a loan of 
Be. 600. The mortgage was without pos. 
MBSion, but the mortgagor promised to pay 
M peraoDooi on account of interest, and 
m the event of deUolt in the payment of 
internet for one year, the mortRagee waa 
given the option of either aning for the 


(I) 17 Ind. Cm.681|268 P. W. R, 1012 
19^! 28 P- >807. 140 P. W. E. :007, e3 P L. R. 

(3) 47 Ind. Oaa. 937. 88 P. E. 1918. ifl? P w n 
1018, 102 P. L. R. 1918. ‘ 

■SJ! ^^8j 110 P. E. 1918. 

“• <»■».«> p.w. B. 
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interest due to him or recovering posses¬ 
sion of the mortgaged property, and. there¬ 
after keeping it until the payment of the 
principal and interest. 

It appears that there nas a default in the 
payment of interest, and the mortgagee, 
consequently, brought, in May 1906, an action 
for the recovery of interest and obtained 
a decree for the amoont doe to him. 

The mortgagor again made a default and 
the plaintiffs have, consequently, brought 
the present action for possession of the land, 
and in the alternative for the mortgage- 
money with interest to be realised by the 
sale of the property. The Courts below 
have dismissed the suit as barred by Order 
II, rule 2, Civil Procedure Code, and it 
seems that, if the role enunciated in Qanga 
Ram V. Abdul Rahman (2) is a correct ex- 
position of the law on (be sobjeot, this appeal 
most fail. 

We have, however, grave double as to the 
•orrestness of that judgment. It seems to 
ns that when a person is given an optjon, 
as in the present case, to sue either for 
interest or for possession, he is entitled to 
make bis cboise, and that he sboald not be 
compelled to sue for possession at once. The 
role in Qanga Bam v. Abdul Rahman (2) 
would compel him to sue for possession 00 
the happening of the Brst breach of the 
coveuant, and woold, in the event of his 
making bis choice in favour of suiog for 
interest alone, deprive him for ever of his 
right to recover possesaiou and also his 
debt. In other words, the rule would deprive 
him of the optiuu sonferred by the coveuant, 
and would result iutroduoing a clause into 
the contract that he must sue for possession 
if the mortgagor failed (0 carry out his 
stipulation as to the payment of interest. 
This would be tantamount to reading into 
the instrument a provision which not only 
does not exist there, but would run counter 
to an express stipulation, and we lonsider 
that no sound interpretation of the law 
of procednre should lead to that result. 

We consider it unnecessary at this stage 
(0 discuss in detail the various reasons 
wbisb san be urged agaiuet the sorrestness 
of the role in Qanga Ham v. Abdul hahman 
(2), or to point out the curious results 
and hardships which flow from it, and which 
should, if possible, be avoided. We would 
however, refer to an aualogons saee. Suppose, 
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in a lease there is a oUase whioh provides 
that il the tenant makes a defaalt 
in the payment ol ren^, the landlord is at 
liberty either to eoe for rent or to bring 
anaetion for the eieotment of the tenant; 
and iuppose. in the event of a defanlt, the 
landlord ohoosea the alternative of eaiag for 
rent only; by a parity of reasoning he 
wonld be debarred from bringing an aotion 
for ejeetment on the happening of a snb- 
eeqaent defkolt. And if a mortgagee cannot 
eabaeqnently recover interest beaaoae bis 
right to eoe for principal is barred nnder 
Order II, role 2, Civil Prooednre Code, as 
held in KuniiW Mai v. Sardar Allih Dal 
Khan (6), it can be urged with equal force 
that the landlord, thus deprived of his right 
to fcue for ejeetmen^ cannot eoe for rent, 
and he would thus lose his properly altoge¬ 
ther. 

yhe role in Qanga Ram v. Abdul Rahman 
(2) has been followed by the Chief Court 
in fiubeeqoent eases, tide. Kundan Mai v. 
SarJar Allah Dad Khan (6) and hithen 
li/arain v, Hala Mai (d). There are, howevtr, 
two prior judgments, namely, Ram Bhajv. 
Dcvia (7) and Raman v. Wattra (8). which 
lay down a contrary role. The latter cafe 
was not referred to in Qanga Bamv. Abdul 
Rahman (2), and the former, wr.iob con¬ 
tains a learned diEooeeion on tbe eubjeot, 
was dietingniehed cn a ground which does 
not appear to us to be material Further, 
the Bombay High Court in Yaehvar.t Narayan 
Kamat v. Viihal Divakar FaruUkar C^) baa 
held that a suit to recover the principal and 
interest is cot barred under eiotion 43, Civil 
Procedure Code, corresponding to Order 11, 
rule 2 of the present Code, because the 
plaiutiff had in tbe previous suit claimed 
only interest though he was entitled to recover 
tbe principal ae well. 

As at present advised, we prefer the view 
taken in these three oases that the oaoees of 
action in the two suite are distinct ai.d that 
tbe eecocd suit is notbaired by the role con* 
tained in Order II, role 2, Civil Pnoedure 
Cede. As observed by tbtir Lordsbips of 
tbe Privy Council, in tian.itiOlhun Vhetiy 

(0) 5 Ind. CaB. 821t 10 P. U. lO’.Ojae P. W. H. 
191U, 167 P.L. li. 1910. 

(7) 123 P. U. 1881. 

(8J 79 P. R. 18H0. 

W 21 B. 2G7j n lod. Doc. (n. s.) 181. 


V. Palaniappa Ohelly (10), tbe rule is 
directed to securing tbe exbaastion of 
the relief in respect of a oanae of action 
and not to the inclusion in one and tbe 
same action of different causes of aotion even 
though they arinefrom the same transaction, 

We accordingly refer for the decision of 
a Full Bench tbe following proposition whe¬ 
ther the mortgagee is debarred by Order 
il, rule 2, from suing for tbe possession 
of the mortgaged property on the strength 
of a stipniation conferring upon him 
the option to sue for interest or for pos¬ 
session on mortgagor’s failure to pay in¬ 
terest at the stipulated time, because on tbe 
occurrence of a previous default the mortgagee 
sued only for interest and not for possession 

OaDER OF THE FULL BENCH. 

Lala Fakir Ohaud, for the Appellants. 

Messrs. Divi Dayaland Nihal Chand Mehra, 
for the Respoodente. 

ORDER.—The proposition of law, which 
has been referred to ns for decision, is in the fol¬ 
lowing termf^: whether a mortgagee is debarred 
by Order II, rule 2, Civil Procedure Code, 
from suing for the possession of tbe mort¬ 
gaged property on tbe strength of a stipula¬ 
tion conferring upon bim tbe option fo sue 
for interest or for poaeeseion in the event of tbe 
mortgagor’s failure to pay interest at tbe 
s ipnlated time, because on tbe ocourrenoe of a 
previous default tbe mortgagee sued only for 
interest, and not for possession. 

Toe action which has led to this reference 
was brought on tbe footing of a mortgage- 
deed by which tbe borrower hypothecated 
bis land by way of security for tbe debt 
contracted by him. The mortgage was with¬ 
out possession, but tbe mortgagor promised 
to pay He. 40 per annum on account of 
interest. The language employed by tbe 
writer of tbe desd is not very felieitone, 
but the etipolatioD which has a direct 
bearing upon tbe question before ns, is to 
tbe effect that, in tbe event of tbe mort- 
gagor’e failure to pay interest for one year, 
tbe mortgagee would have tbe option of 
either suing for interest then due, or taking 
podsessioD cf the property mortgaged to 
him and keeping it in lien of the principalaud 

no ^6 Ind. Cas. 228; 41 1. A. 142; 18 0. W. N. 
617; (1914) A. 0. 61H{ 110 L. T. 913; 17 New Law 
FeportB L. J, P, C> 131 (P* 0.). 
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interest. It is to be observed that this 
slaose, wbiob preseribei the oonseqaenses of 
the mortgagor’s defaolt in paying interest, 
allows the mortgagee to get either interest or 
possession, bat not both. 

It is sommon ground that in 1906 the 
mortgagor aommitted a breach of the stipnla- 
tion as to the payment of interest with the 
resalt that the mortgagee ehose the al. 
ternative of suing for interest and obtained 
adeeree for the amoant then doe to him. 
The mortgagor has again made a default, 
and the mortgagee has now sued for the 
possession of the mortgaged property. The 
qoestion arises whether the role of pmeedare 
whioh Bnds expression in Order II, rale 2, 
Civil Proaedare Code, operates as a bar to the 
present aation for possession. 

Now, that rule reqnirea the plaintiff to 
inalade in his aoit the whole of the olaim 
whiah he IS entitled to make in respeat 
of the eaase of aation upon whiah the 
salt IS broaght, and farther provides that, 
if he omits to sae in respeat of, or in’ 

1 * 1-11 A ^ any portion of his 

olaim, be shall not afterwards eae in respeat 

of the portion so omitted or relinquished. 

Now. It IB the duty of the defendant, who 

invokes the rule, to show that the slaim 

for possession, whisb the plaintiff now 

makes, ought to have been insluded in 

the previoas sail. As we read the dooo- 

ment, we think that there oan be little 

doobt that the mortgagee aould, when he 

broaght the earlier suit, have sued either 

for interest or for possession, bat was not 

entitled to inalade in the same eait both 

the oiaims, Ard if, under the terms of the 

instrameot. whiah regalates the jural relations 

of the parties, he aould not have alaimed 

both the reliefs at one and the same time. 

then It would be futile to contend that 

he omitted to sue in respeat of, or intentional. 

ly relinquished, any portion of the olaim 

whiah he was then entitled to make. 

The pUiotiff wa, entitled to make an 
eleelion, and, availing bim?eU of the option 
given to him, ^ elected to enforce hie alaim 
f^cr interest. He eonld. if he eo desired, 
have sued for poesessioD, bnt in that suit 
he could notiDoIndethe sUim for interest. , 
It IS clear that the two claims were 
mutually ezalusive, and if we nnhnM tk 

fVDt.otioo Of the dofopdant, we woplU have ! 


to hold that the plaintiff was bound to 
inalade in his previoas suit a olaim for 
possession. This view would contravene 
the terms of the oontraot entered into by 
the parties. It would mean one of two 
things, (u) that the mortgagee was entitled 
to soe for possession as well as interest, a 
right not aonferred upon him by the instru* 
ment; or (6) that he was bocnd to sue, 
at any rate, for possession in the event of 
a defanlt by the mortgagor ; whiah would 
deprive him of the option aonferred by the 
covenant. In either case we should be 
reading into the instrument a provision 
which not only does not exist there but 
would run counter to an express stipule- 
tioQ entered into by the parties. It is 
beyond doubt that no sound interpretation 
of the law of proaedare should lead to suah 
an absurd result. 

The objeat of the rule embodied in Order 
II, rule 2, is to aviod the splitting of claims 
and to prevent farther litigation. The rule 
is based opon the salutary dootrine contained 
in the roaxim w^mo dehet bi$ vexari pro una ft 
eadern causa. We fail to see how a person 
oan aomplain of being twice vexed in res. 
peat of the same aaose, when be has himself 
given hie adversary the option of making 
one claim or the other, but has not aonferred 
opon him the right to make b)th the claims 
at the same time. 


In this view of the alause, prescribing the 
penally for a breach of the stipulation relating 
to the payment of interest, we are of opinion 
that the judgment in Otng.i Ham v Ablul 
Rahman 12) whiah has been relied upon by 
the learned Counsel for the respondent, is 
not 00 all fours with the present case. 
That judgment enunciates the rule that when, 
under the mortgage-deed, both principal and 
interest have become due, the mortgagee 
most soe for both together ; otherwise he 
will be debarred from claiming in a sub* 
sequent snit what was not claimed by him 
in the prior suit. It appears that the 
mortgag€e in that oase wac entitled to sue 
not only for interest but also for principal, and 
it was oonsequently held that bis omiseion 
to include in the previous suit bis olaim for 
principal debarred him from recovering it in 
a sobeeqaent suit. The oase before us is, to 
Mme extent, similar to the eases dealt with in 
Ram Hhaj v, Devia (7) end Ba4i Bibi SaJ^ib^i 
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V. Sami Filial (U) in neither of whieh the 
oontention now raised waaaooeded to. 

Id view of the wording of the elaaae 
with whiah we are dealing we are of opinion 
that the qaeption of the eorreatnejs or other- 
wise of the rale enanaiated in Ganpa Bim 
7 . Abiul ftahmin (2) does not arise. We 
aaaordingly aoawer the qnsgtion pa. to ns in 

the negative. , . , 

Antteered i« the nfffoitve. 

(ll) 18 M. 2^7; 0 Ind. Dec. (n. s.) 629. 
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ALLAHABAD HIGH COURT. 
Civil RifieiOH No. 139 of 1^19. 
April 19. 1920. 

Fretmt Mr. Jaetiae Piggott and 
Mr. Jostiae Welsh. 

Fibm 8UKHAMAL BANSIDHAR— 

PsTlllO.HIKS—APPLICARTS 


appoiDt an erbitratcr, aad the arbitrator appointod 
by the voadora submitted his award on the 26th 

that as the vendees were entitled to 20 
clear days’ notice and as the award was made only 
19 days from the request to appoint an arbitrator, 
the failure to give the requisite number of clear 
days for the appointment was fatal to the appoint¬ 
ment and jurisdiction of the vendor’s arbitrators os 
aolo arbitrator, and that, consequently, no arbitrator 
had bi-on lawfully appointed with authority to act 
alone within the terms of the submission mado 
hy the parties, and his a>vard was of no legal effect. 

[p. 77, col. 2.J ^ 

When a Court is asked to ouforoo an award, it 
most satisfy itself that the award is enforceable 
in the same way os a decree would bo enforceable, 
if it were u decree. An award which is either a 
mere dcclaiatiou of tho respective rights and 
liabilities of the parties in respect of a particular 
contract, or is an attempt to pass a sort of order or 
decree for spcciflo performance in a matter in 
which no such decree can bo passed in law would 
not bo enforceable if it were a decree of Court, [p. 
82, col. 1 .3 

Oivil revision agaiost the order of the 
District Jadgf, Cawopore, dated the 11th 
of September 1919. 

Mr. B. E. O'Conor, Dr. 5. N, Sen and Mr. 
Bamoiar Dae, for the Appliaanta. 

Mr. L. M. Banerjee, for the Opposite 


verfue 

BABD LAL KEDIA & CO 0?P08iti 

PaBTlBS—R»0PO»D»NT.^. 

Arbitration—Agreement (o relcr, binding effect of 
—^Contract, provieion in, to refer to arbitration — 
of intention to refer—Fall period not given, 
effect of—Award, enforcement of-Dutg of Court, 

An agrooment to submit to arbitration involves 
a Bubmission signed by both parties, but an agree- 
mont to submit, provided it is an agreement, may 
bo collected from a series of docoments, oven 
though connected by parol evidence, and tlio 
signature of any document forming part of the 
agrooment is sufficient to bind the party signing 
to the submission contained in tho agi cement, [p. 
70, col. 2.] 

A contract was entered into between a firm trad, 
ing in cloth at Cawnporo (vendees and a firm 
of importors at Delhi (vendors) for tho sale of cloth 
go^s. The contract was in tho form adopted by 
tho Delhi Piece Goods Association, and provided 
for the submission of disputes to two orbitmtorp, 
one to bo appointed by each party, it being agreed 
that if one of tho parties on being roquostod by tho 
other party to nominate an arbitrator failed to 
do to wltnin 20 clear days of tho rCMuost, the first 
party would appoint a solo arbitrator. A dispute 
having arisen the vendors intimated to tho vendees 
their intention to appoint an arbitrator and that 
gentleman on 6th Febrnary gave iiotico in writing 
to tho vendees to appoint their arbitrator and to 
attend for a final decision on 26th February 
failing which a dooisiou would bo arrived at by 
him alone in their absence. The vendees did not 


JUDGMENT. 

WaL8H. J.—These fear revisiooe arise oat 
of foar orders of the District Jadge of Cawn- 
par dated, each of their, the lltb September 
1919 direotiLg (infer aim) four awards to 
be 6)ed. The awards bad been made by a 
sole arbitrator who bad bten appointed by 
one of the dispating parties only, to decide 
dispates which bad arisen between two 
6rms, oce tbe present applioanle, SakbmaU 
Bansidhar, who are traders in cloth in Cawn* 
par. and tbe other, Baba Lai Eedia and 
Co . who ere importers in Delhi, apparently 
with a branch office also in Cawnpar, with 
refereaoe to four contracts or indents nam* 
bered respectively 415, 416, 417 and 418 
relating to tbe sale of cloth goods. The 
sellers, namely, Baba Lai Kedia are members 
of an Association in Delhi known as the 
Delhi Piece Goods Association which, follow¬ 
ing tbe example of commercial firms in 
England and other places, endeavoars. as 
far as possibls, to remove from tbe ordinary 
law Goarts dispates which arise apoo parely 
trade qoestioDS aad to have them decided 
by arbitrators or sorveyors experienced in 
the trade, well-known to tbe traders, who 
iqiy he taken tq hs competent to give prompt 
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and 0 ati 8 fa#tory deoiaioos on points whioh 
arise every day over oontraots bstween 
tradOTP, and in whioh the same ready ap 
preoiatioD by ordinary Ooarts of law, oannot, 
in the natural ooarae of things, bo expected. 
This issooiation has adopted a definite form 
of eontraat or indent in whioh provisions 
regarding arbitration are oontained, and 
whioh inolnde variono additions to or modi- 
fioations of the Indian Arbitration Aot. fX 
of 1899, and they have also printed on tho 
reverse side of the Indent “General Snrvey 
and Arbitration aales". The oomtroition 
of a very important provision oontained in 
these rales ie involved in the qaestion 
whioh now oomes before ne. On a general 
reading of these rales it would appear that 
the intention is that the snrveyor, as he 
is oalled, shooM hold meetings with the 
snrveyor or arbitrator of the other side 
to examine the goods on behalf of the party 
whom he represents, altbongh it by no means 
follows fr«m the rales that that is neoessarily 
so ; bat a general reading of the roles makes 
it olear that the snrvey and the arbitration, 
altbongh these terms are used interohangeably* 
are two separate and dietinot things. It 
is, perhaps, no bosiness of oars, bot it follows 
from the disonssion whioh has taken plaoe 
in this ease whioh bae been very ably and 
ihorooghly argoed on both sides and from 
tho view whioh we have formed aboot this 
role, that it is desirable that eome of the 
rales of this Assooiatioo should be amended 
with a view to groater simplioity in ex. 
pressing the intenlion-a very landableinten. 
tion of tbeir framers. 


It la hardly neoessary in these days to 
repeat that the Ooorta will not set aside 
an award on the ground that the arbitrators 
have gone wrong, or that the finding appsars 
to them to ba erroneoas or onfair, and, 
farther^ for the same reaioo^ that do appeal ta 
allowed sgaioet the deotenn of an ompire or 
abitrator, no revision against it oan be enter* 
tainad. That view was laid down very olearly 

by ihe Privy Ooanoil in the leading oase of 

Ghulam Shan y. Muhammad Hassan (|) and 
has been oonsistently followed by the Ooarts 
in India. 

As tho point waa not taken or argued 

(1) 29 O. 1671 6 0. W. N. 226, 29 I JL 61. 12 U r 

J.77, 4 Bom. L. R, IS’, 8 Bar. p O J isl i - n 'n 
1002 (P,0,). ' r.U. J. 164, 2, P. a 

I 


before ns to-day that we bad no jarisdidtion 
m revision for very good reasons, be- 
It had been a good point it would 
only have resulted in the appiiaants’ making 
afresh applioation for extension of time to 
appeal whioh would have re-opened the whole 
question in another form, we are not oalled 
□poo to decide whether or not an appeal 
1166 from eooh an order as the one complained 
of in this ease, namely, filing an award 

Iftm" Tu T Arbitration Aot of 

y. That may be a diffloolt teohnioal 
question. Of ooarsP, if an appeal lies no 
revision oan be entertained by the express 
terms of eeotion 115 of the Code of Civil 
Frooedare and upon that question I prefer 
to keep an open mind, merely assnming that 
as no objeoiion has been taken and as no 

appeal has in faot been broagbt, no appeal 
in faot lies. 


In ray opinion, the questions in the oase 
oan really be redooed to a small oompass. 
Ihe award in question was admittedly made 
ftlthough the submission was to 
two arbitrators, one to he appointed h? 
each p^Hy. Oaly the firm of Baba bal 
Aeiia appoiotsd an arbitrator. It was oon- 
tended before the learned Judge, and 
before ns, by the firm Sakhamal-Baosidbar 
who had refused to take part in the arbitra* 
tion, that there had never been any sub* 
mission Seotion 4, snb.seetion (6) of the 
Aot, whioh defioes submission, is in terms 
whioh oorrespond to the definition giren 
in the Goglisb Aot. It provides that sub¬ 
mission means a written agreement to 
submit differenoes ” We agree with the 
view taken by Mr. Juatioe Woodroffa in 
Ram ^arai’^ Ounga Biaen v. Ltladhur T.W)e« 

( J), and with the majority of the Boglish 
oases on thii point, particularly, Oaor/wa 
7»apfaf« Compant/ y. Buffhet (3> that that 
provision involves a submission signed by both 
parties or their agents. Bat we agree 
that the agreement to snbmit, provided it 
II an agreement, may be oollaotei from a 
senes of doioments even though ooasoeted 
by parol evidenoe, and signature of any 
dionment forming part of tho agreement is 
suffioieni to bind the party signing to the 
eubmifsion oontained in the agreemeut. In 
the faoe of the doouments in this oase, 

involoei or indsuts, anl the 
<2 2 O- *2^7 afcp 134di 10 0. W. S. 8U. 

13} 03 30 L. J. Q. B. 040| 06 L. T. U8. 
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aweptanoeB, the aabmieaion ie clear and 

iinding apon both parties. . ^ *u 

The next point which arises is, that the 
provisions of olaaee 15 were not complied 
with. It is Dscessary to set oot the greater 
part of this olaase in order to a clear 
understanding of it. And it should be 
observed that, under the general sorvey or 
arbitration rules of the Delhi Piece Goode 
Aesooiation, the boyer and seller have the 
option of nominating “ an European or a 
native as their surveyor who must be a 
principal, partner, or representative of a 6rra 
in Delhi ; ” so that the held from which 
a selection could be made by a 6rm in 
Cawnpor is somewhat limited. The second 
rule of the general Code provides that 
one of the surveyors must be a partner or 
representative of an importing 6rm which 
is a member of the Delhi Piece Goode 
Association. The result of which would 
be, of course, that if the surveyor Brst 
oppointed by one party happened not to be 
a member of the Aesooiation, the obligation 
would be thrown upon the other party to make 
his selection of an arbitrator who was a 
member, otherwise the appointment would not 
comply with the enbmiesion, so that, the choice 
of the second paity would in that event be 
further restricted. What happened in the cases 
in question was, that the vendors, namely, 
Babu Lai Kedia, having intimated by a 
letter c£ an earlier date their intention to 
appoint one Mr, Ratnam, of the firm of 
Ratnam and Company, their surveyor or 
arbitrator, that gentleman on the 5th of 
February gave notice in writing to tbe 
other party, the present applicants, to appoint 
their arbitrator and to attend tbe eurvey 
for a finaldceieionoD tbe 25tb of Febtnary, 
failing which a decision would be arrived 
at by him alone in their abeenee. Tbe 
question is, wbetner that was a good notice 

and whether, in the events which happened, 
he was legally tbe sole arbitrator and 
had jurisdiction to make tbe award. 
The material parts of tbe clause run as 
follows :— 

" Any claim or dispute arising in con* 
neetioD with this contract must be referred 
to arbitration in Delhi in accordance with 
the eurvey and tbe arbitration rules of the 
Delhi Piece Goo:?b Association. When 
arbitrators or surveyors disagree and do not 
ajipoint an umpire, the decisiou of tbe 


arbitrators or eurveyors or of the umpire 
shall be final and binding on both parties. 

In all other respects the Indian Arbitration 

Act IX of 18^9 shall apply. It is further 

agreed that if within 20 clear days, and 
if the ‘iOth day be a Sunday it will not 
count (that provision is of great aesietanee 
in eoDstraiDg this olaose as it olearly 
indicates that the 20th Hay was regarded 
as a busioess day by both parties) after 
being requested by letter addressed to them 
at their u^ual place of business either 
party fail to appoint an arbitrator or 
surveyor ready and willing to act, the 
decision of the arbitrator or surveyor 
appointed by the other party shall in like 
manner be binding on both parties. It 
shall be obligatory on the party raising 
the dispute to see that a survey takes 
place within 20 clear days from tbe date 
of his letter raising the dispute failing which 
he or they lose tbe right to enivey 

We agree that this clause takes the place 
of tbe provision contained on the same sub* 
jeot in section 9, sub clause (5) of the 
Arbitration Act, where seven clear 
days are allowed to the other party 
to appoint bis arbitrator, and in case 
of default the first party may appoint a sole 
arbitrator. Clause 15 seems to have been 
submitted to every conceivable eonetrnclioD 
in the first Court except what we think is 
tbe true one. The party now applying in 
revision, put bis objection in tbe Court 
below in a different form but we think 
there is no doubt as to the meaning of 
the clause. The party to whom notice is 
given must be allowed 20 clear days in which 
to appoint. In this case he admittedly had 
less. The award was actually made on the 
26tb of February which was only 19 days 
from tbe request to appoint tbe arbitrator 
made to Sukbamal-Baneidbar assuming that 
the letter addressed to them by Babu Lai 
Kedia of the 5th of February reached them in 
Gawnpnr on the same day. In my opinion, 
this failure to give the requisite number 
of clear days for the appointment is fatal 
to tbe appointment and juriediction of 
Mr. Ratnam ae sole arbitrator. The 
result is that no arbitrator has been lawfully 
appointed with authority to act alone within 
the terms of tbe submiasion made by the 
parties tbemselvee. 

It ie said, and it seems at some time or 
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RQother to hava been the view of eaeh pirty 
that the award itself mnst be made within 
the same 20 olear days. This aonstraotion 
is not a possible one. It makes nonsense 
of the olaaae. The arbitration oaaH not 
take plaoe before the time had expired 
within which the parties had a right to 
appoint their arbitrator. If another 20 clear 
days are intended it is impossible to work 
it with the 20 days allowed for the appoint* 
ment. We think that the provision taking 
away from any party the right to a anrvey 
nnless (if be is the parly raising the dis- 
pnte) he sees that the sorvey takes plaoe 
wishin 20 days from the time of his raising 
the dispnte, mast mean a snrvey or ezamina* 
tion of the goods. This view receives strong 
•onGrmation from an earlier provision in the 
sams danse dealing with the case of goods at 
the port of discharge, where the same language 
namely, survey", is used. 


It was stoutly contended before ns on 
behalf of Babn Lai Kedia that in this case 
the period of 20 dear days allowed by the 
submission no lonjfer operated, because before 
its expiration Snkhamal had repudiated the 
submission altog^ber and absolutely declined 
to appoint an arbitrator. In other words, 
the respondents to this application founded 
themselves upon the well'known principle in 
contract law of an anticipatory breach, the 
general principle of which is laid down in 
language wfaish ooald not be improved upon 
and is invariably referred to ae the test in 
the judgmant of Lord Esher in Johnstone v. 
Milling ( 4 ). 

We do not think that this prtociple is 
applicable to the case of a submission to 
arbitration. Buie 15 is, no doubt, part of 
the contract but it is a rule based upon 
procedure affecting the statue aud jurisdiction 
of the arbitrator. In refusing to appoint, 
Sukbamal did not, in our opinion, waive, and 
cannot be held to have waived, bis right 
to appoint within the 20 clear days. The 
20 clear days were obviously provided by 
business men for bucioesa people to euable 
full reaetlion before taking a anal step, and 
before being bound by the very serious penalty 
of having the whole of their rights eob- 
mitted to a person w^ might be a partisan 
of their opponent. We think that, in spite 


(4) (1684) 10 Q. B. D. 460 at p. 407, Bs L J n 
162, 64 U T. 620i 84 W. E. 238, 60 j/p, 604,* 


of their refusal (o appoint during the ptriodi 
they had a locus rfeniteniiK They might 
in the ioterval have been belter advised; 
they might hava ohoaen to ohaoge their 

mind? and in our view an appointment made 

at any time up to the end of the 2dth 
of Fabraary aisomtng that they reieived the 
notic) on the 5th of February, would have 
been a goof appointment, in spite of their’ 
prev ojs correspondence. The result is that 
the awarl ceases to hava any legal effect. 
There was no arbitrator in the eyes of 

the law ; he omld not arbitrate and bis award 
IS worthless. 


A V • 


I tniDK, ane notice to appoint 
was bad on another ground. It called upon 
the other party to appoint a mao to meet 
the arbitrator already appointed on a 6zed 
date. Apart from the f«et that one arbitrator 
ODuld not make a deotsicD of that kind until 
he had Uw'niy bee )m3 the sole arbitrator, 
the notice limited the other party to the 
ohoi?e of an srbitrator who fould make if 
eoDveoient tn attend on the 25th of February. 
There is nothing in the provision for calling 
upon the other party to appoint an aribtrafor 
which enables a party to imopea restrictions 
upon his freedom of action or to raitriot his' 
choice in this way. 

It further appears, (but in this matter 
I think it doubtful whether the question oau 
be raised upon an application for 61ing an 
a sard, it might be necessary for the party' 
objecting to move the Oourl to set aside the 
award on the ground of misoonduef.) that there 
does appear to be reason for thinking that this 
award was not properly obtained because the 
other party were not given any realopportonity 
of being heard. I merely mention this matter 
because It seems to me that the roles of the 
Aeaociation, while endeavouring to carry out 
a very laudable objeol. have not clearly 
k.pt ,n view the pitfall, into .hieh parti,; 
are liable to fell, nnleee they walk with' 
eirenm.pe.tion. There seem, to have 
been a .onfasion of thooght betweeo the 
right to appoint a eole arbitrator whieh » 
one thing and entitling him to ait alone 
withont hearing the other aide, and eo daeid- 
ing the naatter entirdy on the eviden.e laid 
More him by one eide. There wee etronger 
reaeon for giving the other eide en opportani- 
%y of being present and presenting their case 
in the very faet that they had no represents^ 
tivo upon (be arbitnitoo triboQal. It ir 
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really not neoesiary to deoide any other point 
and 1 ehoold not refer to it if it bad not 
been neaeeearily raised and been involved in 
qaestione whioh arise in a matter wbieh I 
ehall have to refer to in a moment beoause it 
bae been argaed with these foot revieions, 
1 refer to the exeoation ease. It seems to 
me that in any event there is a formidable 
objeotioo to this award npon the gronnd 
that it is not enforoeable as an award. I 
agree with the view expressed in Ram 
i^arain Qun(ja Bi$ien v. Liladhur lotojee (2) 
following the Boglish ease Bankruptcy Notice, 
In re (5), that when the Coort is asked to 
enforoe an award, it has to see whether it is 
enforoeable in the same way as a deoree 
woald be enforoeable if it were a deoree. 
This award is remarkable in itself. Whether 
it is an illaslration of the eort of overnight 
into whioh a oommeroial man may fall even 
in matters familiar to him when be is in a 
hnrry, or whether it is a warning to an 
arbitrator that two heads are better than one, 
does not really matter, bat all that the award 
really does, while desiding against the absent 
party all objeotions on the merits, is to direot 
the oontraot to be carried oat. No Goart 
sonld eieoate a deoresof this kind in a sase 
of sale of goods. What is to happen if 
delivery is not made P The award is eilent. 
What is to happen if the money for the 
goods is not fortbooming P The award is eilent* 
What is to happen if the goods are destroyed 
by the act of God before the time for oomply* 
ing with the Goart’e order for exesation 
arrives P Again the award is silent. The 
respondents seemed to me to saggest at 
one time that it was the basiness of the 
exeoation Coart to supply dehsiensies. If 
that is the argument I entirely reject it. It 
seems to me that that is doing jast what 
(he Boglish Court of appeal, in the ease 
quoted, deoided sould not be done, namely, 
turning it into a workable deoree when the 
award had lefc it unworkable. In my view 
aeotion 13 was intended lo meet sash a oase 
and seotion 13 gives power to the Court to 
remit to the arbitrator and, as at present 
advised, 1 think this power maybe exeroised 
either when an applioation is made to 61e 
the award, or when an applioation is made 
to enforoe the award, or when an appli* 


lei) U Hatiaoa 1| 23 T. h. E. 214. 


eation is made to enforoe the award, or 
when an applioation is made by the resist* 
ing party on an objeotion that the award as 
filed is not workable. In either of these 
eases the Court may remit the award for the 
reoonsideration of the arbitrator. If that had 
been done, a great deal of argument would 
have been saved but the effeot of the order 
whioh we are now making will be toaobieve 
muob the same result. We bold that this 
award as it stands is worthless and ought not 
to be enforoed or filed. In my view the learned 
Judge having before him olear, unoontradiot* 
ed evidenoe that the award aooording to the 
proper oonstruotion of the sobmission was not 
a legal dooument at all, and that the arbi* 
trator as sooh had no jurisdiotion, was bound 
to refuse to file the award, and, therefore, in 
my view, assuming that there is no appeal, 
be has exeroised a jurisdiotion whioh he did 
not possess in filing (be award, and the ease 
is brought within the express language of 
seotion 115. It is further to be observed 
aooording to the deoision in Stone 4* Hattie, 
In re (6), the objeotion that the arbitrator 
bad no jurisdiotion may be taken and deoided 
upon an applioation to enforoe the award. 
That was deoided by the English Court of 
Appeal upon a provision of the English 
Arbitration Aot whioh is in preoisely similar 
language. 

But there is even now nothing to prevent 
the parties from going to arbitration. Indeed,^ 
somehow or another, the disputes whioh have' 
arisen between them must be eventually 
deoided, and unless they now mutually agree 
to have reoonrse to the Courts, no law Oonrt 
sould entertain a suit in the faoe of this 
submiseion. I think they would be well*'' 
advised to start again with fresh notioes 
and it ii for this reason that 1 have ex* 
pressed my views that the notioe given 
to Sukhamal'Bansidbar was, in various 
ways, a bad one. The result of that is, that 
Exeoation First Appeal No. 399 whioh has 
been argaed before us together with and as 
part of this revision, must be allowed and 
the order in that oase neoessarily falls to 
the ground, although I should otherwise 
have felt great diffioulty in dealing with 
it, it being merely, as I understand, a 
refusal to grant stay of exeoation. In my 

(6) (1903) 2 K. B. 468; 89 h. T. 853; 72 L J. K. B. 
846j162 W. E. I80i 63 J. P. 44, 19 T. b.a, 654. t 
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view the applioftnt«, altbongh they have 
eaaeeeded in this application more by the 
mistakes of their opponents than anything 
else, have been stopid and obstinate ; stapid, 
in refasing to appoint an arbitrator when 
the} had olearly agreed to do so and wbeo 
they no doubt oonid have got a little more 
time allowed them if that was their real 
diEBcuUy ; obstinate, in persisting throughout 
that they had never submitted to arbitra¬ 
tion when they olearly had done so from 
the 6rst. On these grounds I think that, 
notwithstanding that they have suooeeded, 
they ought to pay their own oosts in all 
tbe oases in both Ccurts. 

PtOODTT, J.— In dealing, as bricBy as poe* 
Bible, with tbe somewhat oomplioated matters 
whioh have been argued out before us in 
oonneotion with these applieations. I prefer 
to begin by asking mjself what the Distriot 
Judge ought to have done at caob stage in 
oonneotion with the various applieations 
piesented to him. The matteroame before 
him under eeotion 11. clause 2, of the Indian 
Arbitration Aot, No. IX of l699, on a petition 
presented by the gentleman who claimed to 
be the sole arbitrator in this dispute bet* 
ween the parties. (Jbjeotions were imme* 
diately taken by the firm of Sokhamal 
Bansidbar. Tbe first point raised by those 
objeolione was that there had never been 
a submission binding ou the parties, within 
the meaning of the definition in section 4 
of Aot No. IX of 1899. That question, if 
tried out separately, should have resoited 
in an order boldiug that there bad been a 
valid submission to arbitration binding upon 
both parties. Had snob a finding been 
sepaiately reoorded, and embodied in a 
formal order, it is at least possible that 
Messrs. Sokhamal Bansidbar would have 
reoonsidered their position, at least to tbe 
extent of asking tbe Distriot Judge to 
remit the award for re-oonsideratlou, 

Tbe next point was whether, on the terms 
of the submission by whioh both parties 
were bound, the gentleman who presented 
what be tailed his award to be filed in 
Court bad or had not been properly and 
regularly appointed and empowered to aot 
as sole arbitrator. Tbe disonssion on this 
point, wae oomplioated in the Court below 
by (be oorioua interpretation sought to be 
put on a part of olauae 15 in the arbitra¬ 
tion agreement between the parties. 1 take 


it to bs beyond question that this ofaase 
must be read as a whole, and if possible 
so as to avoid any irreoonoilable oonfiiot 
between different portions of it. I agree 
with Mr. Juslioe WaUh that this ohuse, 
superseding for praotioal purposss seotion 9 
of tbe Arbitration Aot itself, gave the 
present applioaots a ri/ht to demand 20 
olear days’ notioa within whioh they had 
a right to apooint an arbitrator to aot on 
their behalf. The whole prjoeedings of the 
arbitrator himself and the argument whioh 
took plaoe thereon in the Court below, seem 
to me to have got off tbe lines, beoause 
this important stipulation was ignored and 
stress was laid on a provision whioh follows, 
making it obligatory on the party raising 
a dispute to see that a " survey ” tikes 
pUoe within 20 olear days of his letter 
raising the dispute. This oUuse oan only 
be reoonoiled with the preoeding by pre* 
earning that the survey " therein referred 
to is an aotual inspeition of the goods, 
where suoh iospeotioii is oonsiderel by 
either party to be a necessary preliminary 
(o the settlement of tbe dispute between 
them. It oannot, in this partioular con¬ 
text, refer to the arbitration itself; bsoaoae 
the arbitration oould not be oompleted 
within 20 days of the beginning of the dis* 
pate, after tbe party seeking arbitration 
had given the opposite party 20 clear 
days' notice within whioh to appoint its 
own arbitrator. Moreover, the penalty 
attaohed (o failure to take steps for obtain¬ 
ing a ''survey ” within 20 days is, that 
the party so failing loses the right to a 
survey. It ooold not have been the inten¬ 
tion of tbe rules that, by mere negligence 
in asserting a right to claim arbitration, a 
party not desiring arbitration at all should 
be allowed to wriggle out of the eubmission. 
The question, therefore, as it was aotoally 
disoossed by the learned Distriot Judge, 
was oomplioated by the introduotion of 
irrelevent matters and the argument in his 
Court seems to have got a great deal off 
the Hoes. I agree in substanoe with what 
Mr. Justice Walsh has said about this 
matter. I think the arbitrator appointed 
by the firm of Baba Lai Xedia and 
Company, thoagh he may have acted, 
in good faith and have eonoaivad him* 
self bound by the interpretation whioh 
be put apoQ tbe elaaee in tbe agieemenl 
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ftboat a survey” takina* plaae within 20 
days, did nevertheless offend aa^sio'it the 
provisions of the sabmiseion to arhltrati'^n 
when he took it upon himeelf to jfive the 
opposite party notiae that he would proceed 
to determine the dispute, as solo arbitrator, 
on the 25th of February, if they failed to 
nominate their own arbitrator before that 
date, and whether or not they chose to 
enter an appearance before him. Having 
reached this point, the learned District 
Judge should have considered whether, under 
the oiroumstacoes, it was possible for him 
to remit the award for consideration by 
the gentleman who claimed to be sole 
arbitrator ; whether it was not within bis 
jurisdiction to do what we now suggest 
should be done, namely, to see that both 
parties were offered a full and fair opportunity 
of^ complying with the terms of the sub. 
mission and of obtaining an adjudication 
upon tbeir dispute before an Arbitration 
Iribnnal regularly ocnstitufed in accordance 
with the terms of that submission. 

I think, therefore, that the orders which 
have been passed by the District Judge 
in this ease are not good orders, and that 
they are not just to the party which has 
brought the matter before us in revision. 
1 have felt some diaScuIty in the coarse 
of argument as to whether we had jariedtc- 
tion to interfere in revision, once we came 
to the conclusion that there had been a 
valid submission to arbitration. It is 
arguable, on the one hand, that the dispute 
between (be parties as to whether or not 
the terms of the submisKiou had been duly 
complied with was one which the Legislature 
ntended to leave to the determination of 
the Court before which it was raised, without 
any ng:bt of appeal cr of revision. On 

the other hand, it seems to me a very 

arguable point whether the order complained 
; Dot appealable under section lOi 
Jlaose 1 (/) of the Code of Civil Procedure. 

impressed with the argu* 
S Act, No. IX 

undnnkl’Jf ? eelf contained Statute. It 

worth^^!-'^ expressly deals; and it is 
Act i. » of this 

iectinr!“^OQ“^. provide (hat 

Civil Prn \ ° former Code of 

of 1882. cor. 

® JiDg With raregraphs 20 and 21 and 

6 


other paragraphs of the 2nd Sohednle to 
tho prscent Civil Procedure Code (Act No, V 
of 1'08), sho'H not apply to arbitrationa , 
conducted under the provisions of this Act. 
They said nothing as to the applicability ! 
or otherwise of the sections of the Code of : 
Civil Procedure dealing with appeals. When 
the present Civil Procedure Code was enacted,: 
nine years after the passing of Act No. IX of 
1899, the Legislature had an opportunity; 
of making it clear beyond dispute that the j 
appeal allowed by section 104 clause I (/) " 
related only to orders passed for filing or.^ 
refusing to file an award presented to the 
Court under the circumstances dealt with in 
the 2n(I Schedule, but we find the clause 
in question worded in the widest possible 
term. It gives a right of appeal against 
an order filing an award in an arbitration. 
without the intervention of the Court, 
Surely, an arbitration under Act No. IX of 1899 
is nonetheless an arbitration without the 
intervention of the Court because it' 
happens to be an arbitration governed by 
certain special provisions. I quite admit 
that there is something to be said on the 
other side, and I mention this matter because . 
it raises a consideration which has materially 
influenced my decision In the cases now, 
before us. In paragraph 21 of the 2nd 
Schedule to Act No. V of 1908 it is quite 
clear that the award is not filed until the 
Court has made an express order to that 
effect. Oo the other hand, section 11 of Act 
No. IX of 189.-<, speaks in very general terms 
of the arbitrators or umpire causing the 
award to be filed in the Court, and the word¬ 
ing of section 15, which follows, leaves it at 
least open to the contention that, nnlesa 
the Court either remits the award for re-con- 
sideration to the arbitrator or nmpire, 
or sees reason for setting it aside 
the award will be filed, as it were, automati' 
oally, without any express order of the 
Court to that effect, and will become enforce* 
able as if it were a decree by reason of 
the privisions of section 15 aforesaid. I 
wish to say, to begin with, that I do 
not stand committed by the order which we 

are about to pronounce to any final decision 

as to whether an appeal would or would 
not he from a proceeding of a competent 
District Court which merely recorded a 
fioding, by way of a declaration, that 
a certain paper presented J;to the Court, 
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OD a oertain date throagh a oertaio ageooy 
was a valid award by a properly oonetitoted 
ompire or arbitrator under the provisioos of 
Aot No. IX of 1899. The order before ns is 
one whiob expressly purports to&le the award. 
Its operative portion is a^ follows :— 

*'lt is ordered and deoreed that the award 
be Bled.** The learned Oistriot Judge, there* 
fore, in dealing with this ease, did not take 
Ibe alternative view whioh I have above 
suggested, but deBnitely oonoeived that the 
award of the sole arbitrator would not be Bled 
and beoome operative as a degree of the Court 
unless he passed a formal order directing it 
to be filed. On this state of things my view 
is that, if the order of the Court belo'v is a 
good one, it is an appealable order. If it is 
not an appealable order, the only reason that 
•an be given for bolding it to be not appeal- 
able is that it is an order whioh the Court 
below was not intended to pass under the 
provisions of Aot No. IX of 1899 and whiob, 
therefore, in that view of the oase, it oould 
fairly be held that it had no jurisdiotion to 
pass. Taking this view of the matter, I sea 
DO adequate reason why I should not eonour 
in the order proposed by Mr. Justioe Walsh, 
whioh 1 an quite satisfied meets the justiee 
of the oase. 

I may add that, in my opinion, the award 
returned by the sole arbitrator in these 
matters, even if it were open to no other 
objeotioi), was one whioh ought to have been 
remitted by the Cislriot Judge for re oud* 
eideratioo As it etaode, it ia either a mere 
deolaratioD of the respeotira rights and 
liabilities of the parties in re.ipe)t of a 
partionlar oontraot, or it is ao attempt to pass 
a sort of order or degree for spaoifi) per- 
formauoe, in a matter in whioh ni suih desrae 
oan be passed in liw. NodoaOt, an arbi;ra 
lor, duly appoiotei oy the ptrcia% mty oi a- 
mit errors oi law, as ^ell as in (ue decision of 
questions of fast, and the parties will be 
bound by the errors so oomioiCted. Bjt the 
applioacioQ of tbas pnnoipU Co Che faois of 
this ease would ba mjse natorejuate, not to 
the applioauis to ravi 'ion hue to the upp >8iCe 
party. In my opinion, this award, as ic ataoJa, 
and as tbe Oonit b)low has diressed it Co bo 
filed, would not ba enforoaabU at all if it were 
a degree of Court. More ptrtiouUrly, it would 
not bo eoforgeable to the way in whioh the op¬ 
posite party have sought to euforoe it, oa aaiy, 
M if it were a simple money desree ordering 


the payment of a oertain sum of money by one 
party to the other. For this reason, also, I am 
well oonteut to ooneur in the orders proposed 
by my learned brother. 

Bf Td* Court.— Toe order of the Court is, 
that these applioatious are allowed ; that tbe 
order of the learned Judge direoting the 
award to be filed is set aside ; that this Court 
deolares tbe award to be invalid and tbe 
order direstiog a stay of exeootion is also set 
aside. Both porties will pay their own costs 
in both Courts. 

AppUcUions alhtoid. 


LAHORE HIGH COURT. 

Lemas Patsht Appeal No. 58 or 1920. 

May 13. 1920. 

Present Mr. Shadi La), Chief 
Justigp, and Mr. Justioe Wilberforoe. 
GIASU, Minor, turoooh TEJA, bu Grand* 
Fatubb, and otubbs—PLA iNTirrs—A ppillabts 

vertus 

HAR DIAIi— Dspsndant—Rispondknt. 

(!u*tom—A<loption-^Durden of proof—Jat$ of 
Qurgaon Dittrict — Adoption, whether fortnal—Prc. 
mmplion Ailopted eon, elatue of—Maleltnenl deeeend^ 
ant—Succreeion to occupancy righte-^Punjab Tenancy 
Act ,XVI of lb»7), *. 6y. 

Whoro tho quostion of adoption in in dispaio, tho 
onus is on tho claimant to oslablish his atntus at 
adopted son (.p. Nd, col .] 

t.ustomarj adoption of an heir it almost unknown 
in tho districts whioh formed part of tho old 
Delhi I’orritory. [p b4, col. i j 

v>horo, thuroforo, adoption is prorod to haro 
iakon place among Jats of tho Gurgoon Diatrlob 
tho presumption is that tho adoption was a 
formal ono. (,p. 84, ool. 

Ono T, a Jnt of tho Gurgaon District, having died, 
plaiDtiffs-laodlords suod for possession of certain 
ocoupancy land hold by T. Tho dofondant rosisled 
tho suit on tho ground that ho was tho adopted son 
of T. Tho ailepiion of tho dofondant by 7. was- 
proTod; 

Held, that tho adoption boing a formal ono tho 
dofondant must bo rogardod as a molo lineal- 
dsBoendant of X. within tho meaning of section 6tf. 
of the Tenancy Aot and tbe landlords had no right 
to tho possession of tho land as against him. [p. 84, 
cols, 1 A 2.J 
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Letters Patent Appeal against the judgment 
of Mr. Jnstiae Broadwiy, passed on the 
Febrnary 1920, in Civil Appeal Nj. 2112 of 

1918. 

Lala Durga Dat, for the Appellants. 

Mr. Nana^ Ohand, Pandit, for the Reepond- 
ent. 

JUDGMBST.—The dispnte in this case 
relates to the oaoopanoy rights of one Tirkha, 
a Jat of the Qnrgaon District, who died some 
time in 18i3 or 1884, and the question for 
determination is, whether the defendant Har 
Dial, who resists the soil of the landlords, 
was adopted hy Tirkha as his son, and is oon- 
eeqnently entitled to sasoeed to the ooon* 
pansy rights under eeotion 59 of the Panjab 
Tenanoy Aet. Now, it appears that the Dis- 
triot Judge endorsed the view of the Trial 
Court that the harden of proving that 
the adoption did not take place" was on the 
plaintiffs, and he asoordingly held that it was 
quite olear from the evidenoe on the 6le 
that the plaintiffs bad failed to disobarge the 
onus," The learned Judge then proseoded 
to dieoQSS the evidenoe adduoed by both the 
parties and reaohed the oonolusion that Har 
Dial was the adopted son of Tirkha. 

There oan be no doubt that the onus was 
olearly on the defendant to establish hi) 
status as the adopted son of the deoeased 
Tirkba’s, but we are not quite clear as to whe* 
ther the Dietriot Judge, in arriving at bis 
ojDolusion, was influenoed by hie erroneous 
view as to the allooation of the onus. We 
have aooordiLgly beard the ease on the 
merits, and are of opinion that the defendant 
Har Dial has suooeeded in establishing bis 
adoption by Tirkha. 

There is some oral evidence In support of 
the defendant's allegation, but oonsidering 
that the adoption took pUoe nearly 40 years 
ago, it Qould hardly be ezpeoted that 
witnesses should oome forward and give direst 
evidenoe on the euhjest. We, however, 6nd 
that there were at leant three difierent oooa 
eione on whioh the question of adoption 
same up for investigation before the Etevenue 
Authorities, and that, praotioally, all the pro¬ 
prietors of the village, ineluding the lambar- 
dan, admitted that Uar Dial was the adopt* 
ed son of Tirkha. it appears that Har Dial 
had been leoorded in the revenue papers as 
the son of bis la.'jral faiher, fihadi. and 
be, tbertfore, rooresenred in ly06 that his 
parentage bad been wrongly resorded, and 


applied to the Revenue Offioer that the 
revenue reoords should be oorreated and 
that he should be entered as the son of his 
adoptive father Tirkha The order passed by 
the Revenue Offioer on the 25th November 
1905 and the report of the patioari make it 
absolutely clear that all the lamhardars and 
land owners testibed to the adoption, with 
the result that the application was granted 
and the entry as to parentage was oorreoted. 
The seoond oooasion, when the matter came 
op for consideration, was in oonoeotion with 
a mutation with respect to the oooupanoy 
holding. It is common gronnd that Tirkha, 
during his lifetime, had transferrrd his pro* 
prietary bolding to Har Dial; but it seems 
that the oocupanoy holdiog was on his death 
mutated in favour of his two widows, and 
that on the death of one of the widows her 
share was reoorded in the name of the surviv* 
ing widow, ^usammat Bijian. In 1906 Har 
Dial, who was apparently in possession of the 
land, oame forward and applied that the 
oooupaDoy holding shonld be reoorded in his 
name in the revenue papers. An inquiry was 
made into bis allegation that he was the 
adopted son of Tirkbs, and the mutation order 
shows that eight hi$widar$, inaluding some of 
the plaintiffs, supported his version, But, 
in view of a compromise made with Muiam* 
mat Bijian, a moiety of the bolding was 
reoorded in the name of Har Dial and the 
rest oootinued to be resorded in the name of 
Musammat Bijian In lieu of her maintenanoe. 
Lastly, the question was again considered 
when Afuiarnmof Bijian died about the end 
of 1906, and the proprietors again admitted 
thA adi)ption, and consequently mutation was 
effnated in January l907 in favour of Har 
Dial in re*peot of the portion of the oooa* 
panoy holding whioh wan previously resorded 
in the name of Mu8}mmat Bijian. 

It is signiBcant that the landlords did nob 
brint- the present action until the 16tb 
November 1916, and tiat, during this period 
of nearly ten yearr, they not only allowed 
Har Dial to remain in undisturbed possession 
of the land, but recognised his status as 
ocoupaney tenant by realising rent from him. 
This admission by oouduot, along with the 
admissions of his status on the three oooa* 
siorts referred to above, points conclusively 
to the faot that all the persons in the village 
reg.idod Har Dial as the duly adopted son 
of iirkba. 
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As against the evidence set oat above, we 
have only the two following facts:—The 
Bret ifl that, unlil 1P05, Har Dial was shown 
in the revenue papers as the son of his 
nafnral father, in view of the oorreotion 
made in that year and of the admissions 
made by the lanibardars and the proprietors 
on that oooasion, we are not inclined to 
attach much importance to the revenae 
entries prior to the year 1 Oo, The second 
•ironmstanoe is that. Har Dial allowed the 
widows of the deceased Tirkha to be record¬ 
ed in the revenue papers as oocopanoy 
tenants in lieu of their deceased hnsband. 
This oironmstanoe loses much of its force 
when we remember that Har Dial socoeeded 
in getting a mutation in 1906 in his own 
favour with respect to one half of the hold¬ 
ing. It most, farther, be remembered that 
the widows were entitled to maintenance 
and the adopted son did not probably con¬ 
sider it proper to go against their wishes in 
the matter of mutation with respect to the 
ocoupancy holding when be had already got 
the entire proprietary bolding. Be that as 
it may, we are not prepared to hold that 
these oiroumfctaneea are sofiBoient to rebut 
the evidence afforded by tte admissions of 
some of the plaii tiffs and their long silence 
and conduct during the ten years preceding 
the suit. We accordingly hold that Har 
Dial was duly adopted by Tirkha and must 
be regarded as his heir. 

If, as we held, Har Dial is the adopted 
son of Tirkha, then, ooteidcrirg that the 
deoeaeid belonged lo Gurgaon District, the 
presumption would be (bat ihe adoption was 
a formal one, because the customary appoint¬ 
ment of an heir is almost unknown in the 
dietriots which formed part of the old Delhi 
Territory. As pointed out in Man$a v. tiurta 
(1), (a judgment dealing with an adoption 
among date of the Robtak District) “in the 
Bohtak District, in oomoion with other parts 
of the old Delhi Territory, adoption, when 
effected, ie of a formal nature and not the 
mere customary appointment of an heir scoh 
ae 18 Dsnally met with in the Punjab proper; 
and the adopted son merges in bis new 
family.” That teirg (he cate, Har Dial 
must be regarded, as laid down in Dut.i 


(I) 4 Ti.cl. Cas-teSi P. 
20 P. L. B. 1910. 


B.| IfiCO, 170 P. W. R. 



Ohand v. Muiammal Padman (2), as a male 
lineal descendant of the deceased Tirkha with- 
in the meaning of section 5 > of the Tenancy 
Act, and the landlords have no right to the 
pofsession of Ihe land as against him. We 
accordirgly dismiss the appeal with costs. 


Appeal diiintfsed. 


«. .. ^ >913; 30 P. W. R. 1913, 

tl P. L. U. 1913. 


CALCUTTA HIGH COURT. 

Appeal FKOM Appellate Decree No. i486 

OP 1917. 

May 22, 1919. 

T reienl: duslioe Sir N, R Chalterjea, Kt , 
and Mr. Justice Duval. 
ABDULLA (MhA)— Dkkendant 
—Appcllast 
tersus 

AKHIL tvHANDBA BISWAS, and on his 

DEATH HIS HEIRS A'D LiOAL RePKISBSTATIVBS 

NABIN CHANDRA BISWAS, and others 

— PL*IHTiPPS—R bsPOuDBnTS. 

Civtl Procedure Code (Act V of IHOSJ, 0. XXIII, r. 
1—5u»^ for ejectment uithdraten without leave to 
tring freak auit^Subaequcnt euit for poaseaaion on 
different ground, whether barred. 

Tho fact that a suit for ojootmont on tho ground 

that (lofpiidant was a trosjmsH^r and had no right 

whatever to tho land and in which tho defendant 

mined tho dofonoo that ho had a toiianoy right in 

the land and could not bo ojootod, was withdrawn 

without liberty to bring a frosh auit in reiipoct of 

the Pamo Biibjort-motter, docs not oporato as a 

bar under Order X.XIII, rulo I ..f tho Civil Proco. 

d'iro ( odo, to a aiihsequoiif suit for possession in 

which tho plaintiff states that ho is mititlod to 

possession on thogmiind that tho tonanoy of tho 

defendant had boon determined by service of intioo 
to quit. 

Appeal against the decree of the District 
Judge, Chittagong, dated the 18th of June 
19.7, affirming that of the Subordinate 
Judge, 1st Court, of that district, dated the 
^6lh of April 1916. 

Babas Pepin Behary Ohose, Chandra 3. 
S(n, Khiliah Ch. Sen, for tho Appellant. 

Mr. U. N. Sen Gupta, Babas Khiluh Ch. 
Ohuekerburiv, Prohodh K. Dae, for the 
KespoDdents. 

JUDGMENT. — This appeal arises out of a 
suit for ejectment of the defendant from a 
piece of land (10 cubits by 22cQbits) eitualed 
in the town of Obittagorg, 

The Court of Brat instance gave a dcorre 
to (be plaintiff for (ho western portion of the 
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land aod dismissed bis olaim with retrari 
to the eastern portion. The deeree has been 
affirmed on appeal. 

The defendant has preferred this appeal 
and the plaintiff has filed a oroRs-objestion. 

It appears that a previous suit was institot' 
ed by the plaintiff against the defendant for 
ejeotment. It is not olear from the jodgment 
of the lower Ooort whether the whole of the 
land DOW in dispute was in dispute in the pre« 
vious suit. But it is not very material to go into 
the question, beoauee the previous suit was 
brought by the plaintiff for ejeotment on the 
ground that the defendant was a trespasser 
and that be had no right whatever to the 
land. In the present suit also, in the first 
portion of prayer (K^a), the plaintiff eiaims 
possession on the very same ground, but in 
the latter portion, he says that he is entitled 
to possession on the ground that the lenanoy 
of the defendant had been determined by 
eervise of notise to quit if the defendant 
set up any tenaney. 

The previous suit was withdrawn by the 
plaintiff without liberty to bring a fresh suit 
in respeet of the same subject matter. In 
that suit the defendants raised the defense 
that they bad a tenaney right in the land 
and sould not be ejected. The question was 
decided in favour of the defendants, but the 
decision cannot prevent the plaintiff from 
bringing this suit, because the plaintiff 
proceed to determine the tenancy which was 
Bet up by the defendant in that suit by service 
of notice to quit and then brought this suit 
for recovery of possession on that footing. 
It was not necessary for the Court to decide 
in the previous suit the exact nature of the 
defendant’s tenancy ; in other words, whether 

the tenants were permanent or not. In this 

view of the matter, we are unable to hold 
that the plaintiff is precluded from bringing 
the suit under Order XXIIf, rule 1. 

The Courts below have found that the 


defendant has got a haimi right to a portion 
of the land in respect of which the plaintiff's 
claim has been dismissed. With regard to 
the western portion in respect of which the 
claim, as stated above, has been decreed, the 
defendant set up the same title as he did 
with regard to the eastern portion and it was 
his case that he and his predecessor in title 
were in possession thereof for over lii years, 
The Court of first instance found that the 

a^fendant furob^eed in 1903 and that he eq. 


oroached after his purchaae. Apparently, the 
learned Subordinate Judge was of opioion 
that the plaintiff was in possession within 
12 years of the suit because in his opiniou 
the defendant’s encroachment was within that 
period. 

Oq appeal, it was contended before the 
learned District Judge on behalf of the 
defendant tliat the defendant and his prs. 
deoessors were in possession for over 12 
years. The learned Judge was of opinion 
that even if the defendant and bis predecs** 
sors were in possession for more than 12 
years, they were so as trespassers by virtus 
of surreptitious encroachment and that, there¬ 
fore, limitation would not apply. 

We think that the question of surreptitious 
encroachment does not affect the matter. If 
the defendant and his predecessors in title 
encroached upon the land adjoining the lands 
cf their tenancy and held the same for 12 
years, they acquired a limited interest in the 
property by prescription as they did not set 
up any title adverse to the maliki right of 
the plaintiff. The learned Judge has not come 
to any finding upon the question whether 
the defendant and his predeoessors-ln-titi j 
were in possession for 12 years. If th“y 
were in such possession, the plaintiff's 
title to khas possession would be barred. 

It has been pointed out that the DoUi 
Qhar which is on the disputed land has 
been on the land since the year 1898 when 
the cadastral survey took place though it 
is not mentioned in the Record of R'gbt.s. 
This will be taken into consideration by 
the lower Appellate Court along with other 
evidence in the case. 

The plaintiff's cross.objection relates to 
the eastern portion of the Ian 1 in respect 
of which his claim has been dismissed by 
the Courts below. 

It is coutended before us that the Courts 
below are wrong in holding that that por¬ 
tion of the claim is barred by thedootriue 
of ret )udic'itti. 

The prsvious suit, as stated above, was 
withdrawn without liberty to bring a fresh 
suit. Toe question of ju ficafa, therefore, 
dies not arise :and, had the decision of the 
Court below rested merely on the ground 
of ret ju'iieatu, that judgment would have 
had to be Ret aside. It appearp, however, 
that both the Courte below have considered 
the evidence as to the nature of the 
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defendant’s right to the eitiitern portion of 
the land and they have oome to the oon* 
eloeion that the defendant had a ^oimt 
right. We do not see any reason for 
distorbing that Bnding of the Oonrts below. 

The oross objeotion mosti therefore, be 
disallowed. 

The reenlt ip, that the dearee of the 
lower Appellate Ooort, in so far as it 
relates to the eastern portion of tin 
land, will stand and the oaee will be rc* 
manded to that Coart in order that the Coart 
may oome to a Hading apon the question 
of limitation so far as the olaim for khai 
possession is oonoerned and then dispoee of 
the olaim with regard ti the wei^tero portion 
in aooordanoe with the resalt of that finding. 

Costs will abide the resalt. 

Cate renandetl. 


MADRAS HIGH COURT. 

Civil Rtvision Pitihon No. 418 Of 191 *. 

Maroh 8, 19^0. 

Freient r—Mr. Jastioe Seehagiri Aiyar. 

ABUNACHBLLAM OHETTT— Diorss- 

HoLDIR—P sTITIOMia 

t'OTAUI 

SOMASUNDARAM CHBTTY, bi 
HIS Aoiht, K, y. LAKSHAMANA 
AITER—f LAINTIFV — Rsspondrnt. 

Civil Preeedurt Code {Act V of 1008), *. 78, 0. 
XX/, r. 72 —Rival decree-holdert-^Ratcahle dutributian 
—Perm{$$ion to bid and to §et off ^ Right of other 
decree-holderi, iohelher affected. 

A. and B. held dooroos againiit a oommon judg. 
monUdobtor. B. obtained permisnion to bid at the 
talo of the Jadgmont-dobtor'b propoity, and to tot 
off bis olaim under bis dooroo against the pnrobaso* 
money. Ho porchnsod one item of property but 
did not deposit the parohase-monoy, another item 
was sold to a stranger who deposited the purobaso. 
money. A. applied for rateable dlstribotion bnt 
his applioatioD was disallowed in respect of the 
pnrobaM by B.t 

Hstd, that A. was entitled to rateable distribution 
in remot of both parcbases, as the permission to 
set off granted to B. did not affoot d.'s right to such 
distribntion. 

Petitior n^der s o oi 25 of Act IX of 
1887, praying the High Court to revise the 
order, dftted 19tb Deoember 1918, of the 


Court of the Dfstriot Munsif, Nammakka), 
in Exeoation Appenl No. 971 of 1918, fn 
Ezfloation Petition No. ' 38 of 1918. 

FACTS appear from the judgment. 

Mr. K. Sankara Sattri, for the Peti¬ 
tioner.—The lower Coart erred in holding 
that petitioner was not entitled to rate¬ 
able distribotion. Permission to bid and 
set off given to a deoree-holder does not 
preolade the rival deoree bolder from 
olaiming rateable dintribation. There is 
nothing in Order XXI, role 72, Civil Pro* 
oedore Code, against the ezeroise of enob 
a right. Id fast tha rights of aompeting 
deoree*holder8 under seotion 73 are preserved. 

The respondeot was not represented. 

JUDGMENT. — Petitioner and the counter- 
petitioner had deorees against a oomrocn- 
judgment debtor. Permission was granted 
by the Coort to the eounter petitioner to 
bid at the aootion and to set off his olaim 
under the deoree against the purohase- 
money. In purauanoe of the permission, 
ooonter petitioner purohased, on 28th Aagost 
1918, one item of the jodgment-debtor’s 
property. On the same date another pro¬ 
perty was sold to a stranger and ha 
despoeited the money on 10th September 
1918. Apparently, the ooanter-petitioDir did 
not deposit the money. Petitioner applied 
for rateable distribution on 29(h Augual 
1918. The lower Coort has held that the 
petitioner is not entitled to rateable d'S* 
tribution in reapest of the ) nroha^o money 
payable by tbe ernnter potilioner. 1 think 
he is wrong. Under Order XXI, rule 
72 permission to bid and to ret cff are 
rosde subjeot to the rights of dooree* 
holders nnder footion 73. There is nothing 
befere n e to show that the pormisaioD 
in the preront earo was rf a differenl 
oharaotfr. In my opinion, the permission to 
set off does not affeot the right of a rival 
drorre holder to rateable distribution. See 
also Bijop Xumar Addya v. Bama Noik 
Barman (1). 

The judgment of the Dlstriot Monsif, 
in so far as it disallows rateable distribu- 
tioo, is reversed and tbe ease remitted 
to him f(»r fresh disposal in the light of 
the abrve observations. Costs will abide 
the result. 

u. C P. 

/ elit 'on allowed, 

(1) 43 lad. Cos. 716, 
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PATNA HIGH COURT. 

Appbalb from Appillatb Deorkbb 
Nos. 1448, H49, 1450 and 1451 of inS. 

Aagant 12, 1920. 

Preient : —Mr. Jastiae Adami, 
MATHURA SAHU and othirb— 

Appillants 

verttu 

BatwOHANDRADlP SINGH AND OTatBs— 

RcBPONDEMTe, 

Bengal Tenancy Act (VIIIB. 0. o/18«6), *. 22 (2) 

— Occupancy holding purchated by co-proprietor— 
Purchaser, position of^Partition, effect of. 

Where an ocenpanoy hoMing is porohosod by a 
oo-propriotor it virtually bocomeB the hakasht land 
of the cO'Sharors which the purchasing co-sharcr is 
allowed under section 22 (2) of tho Bengal Tenancy 
Act to keep apart for himsolf on condition of 
paying rent to his oo shorers. On a partition among 
tho co-sharers the land is liable to be allotted as 
baliaiibt to tho oo-sharor in who.so pa(/i it is situate 
and tho purchasing co-sharcr is not entitled to 
continue in possession of it. [p. 88, col. 2.] 

Appeal from a decision of the Additional 
District Judge, Shahabad, dated the 27th 
Angast 1918, reversing a desision of the 
Monsif, 3rd Ooart, Arrah, dated the 27ih 
July 1917. 

Messrs. Bajendra Prasad and H. Sahay, 
for the Appellants. 

Mr. L. N. Singh, for Mr. J. Q. P. Bingh, and 
Mr. H. P, Sinha, for the Respondents. 

JU DGMtjNT,—The facts of the case giving 
rise to these second appeals are shortly as 
follows:— 

The plaintiffs and defendants, who were 
oo eharer malifu at the time, held a mort- 
gage of the foor annas share of another 
CO sharer malik of the villages of Semraon 
and ^ Akhari, and while the mortgage still 
continned pnrohased the ooenpanoy holdings 
of certain tenants comprised in the mort* 
gaged share. In coarse of time, in 1305, 
the mortgagor institnted a enit for redemp. 
tion which reonlted in the High Court 
deciding that the mortgagor was entitled 
to treat the holdings pnrohased by the 
mortgagees as accessions to the mortgaged 
property, and to obtain possession of them 
on paying the purchase money. It seems 
that the purehase money was not paid 
an the plaintiffs oontinned in possession 
those holdings. In the Survey and 
Battlement records the plaintiffs wera shown 
ftc bolding the lands pnd^r seotigq %2 


(2) of the Bangal Tenancy Act an! the 
khitian deioribjl tha Knia a? th'jir 
bi'casht. AHar the publication of the 
Record of Rights there was a partition i i 
1916, bstwaen the oo-sharen, and ths 9 
acres of lind purchased by the pla^ltiff^ f j11 
into the patti allotted to the defendan"’, 
who tried to take possession. 

Proceedings under section 144.0riaiioal 
03 lore Oode followed, resulting in an or ler 
against the plaintiffs, who theu institu'el 
the four suits out of which these seoinl 
appeals arise. The plaintiffs claimed tbst 
they were entitled to retain possession of 
ths lauds as occupany tenants paying re it 
t) the defendants, and sought for oonBcm* 
ation or recovery of possession. Thedefeul- 
ants contested the suits ou the grouad 
that the lands were bikuht aud had 
fallsu into their pilli under the parti* 
ti )3. 

It appears that in the Settlement Record 
anl in the 6afu>ira the laud in dispute baa 
been recorded as bihasht' and in ths 
khs'mt (fJxhibit 5) the plaintiffs are 
raiorded as intermediate teaure holleri 
by virtue of purchase uuder section 22(2) 
of the Bengal Tenancy Act, 

The Monsif dismissed the 8uiti», 6udiig 
that no custom of transferability without 
the oinseut of the laudliri existed in the 
villages, aui all) that tbs pars'iasas okms 
nnler section 22 (0 of the Bsugal 

Tdoaucy Act He relied on the judg- 
m'ot of tbs High Oourt in the previous 
relemptioD suit. 

Oi appeal, the learned District Ju Ige 
held that the occupaucy holdings were 
transferable by custom without the land* 
lord’s consent, aud that the plaintiffs pur* 
chased the holdings as co*sharer malikt 
and not as mortgagees and, therefore, the 
purchases were controlled by aub-eection 
(2) and not by subsection (1) of eection 
22 of the Bengal Tenancy Act. It was 
decided that nnder the former eub-eeotion 
the plaintiffs were entitled to continue in 
possession of the disputed lands as teuanta 
paying rent to the other oo'sharers. Ha 
held that the suita were not barred by 
the provisions of the Batatea Partitioo Act, 
lo97. The plaintiffs* aqits were, therefore, 
decreed, 
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Before me it ia oontended that, in the 
first pl&ae, the salts were barred under 
the provisions of seation 119 of the 
Estates Partition Ant ; seeondly, that 
the porobased holdings, being aooessions 
to the mortgaged property as decided by 
the High Coort, after their pnrohase would 
be aoeesaions to the proprietary right and 
would not be aoeessiona to any tenanoy right: 
thirdly, that under section 22 (2) of the 

Bengal Tenanoy Aot, after pnrohase by 
the oo-sharer the holdings were divested 
of any ooonpanoy right and so the plaintiffs 
oould not olaim right of ooonpanoy, and 
lastly, that as the partition of the proper, 
ties had bean allowed by the plaintiffs, 
who were parties, to prooeed on the basis 
that the lands in dispute were bihitht 
lands, the plaintiffs oould not now oome 
forward and olaim that the lands were 
their raiyati holdings. 

With regard to the first oontention it 
is argued that the plaintiffs’ olaim ia 
praotioally to upset the partition order, slnoe 
in the partition the lands in dispute 
were reokoned as bakaiht lands, and the 
effect of deolaring them to be the raiy'iti 
lands of the plaintiffs would be to disturb the 
partition. The oase of Ourbuksh Prosad v. 
Kali Protad Narain Singh (1) is relied r n in 
eoLtending that, under action 119 of the 
Estates Partition Aot, 1897, the present suit 
ie not maintaiusble, 

The fourth oontention of the learned 
Pleader for to the appellants may be oon* 
sidered here. The Settlement entry showed 
the lands to be b>ka»ht and the partition 
prooeedicg followed this entry and yet 
the plaintiffs tock no steps to protest and 
have the entry oorreoted. I oaunot see 
(hat the plaintiffs oan now some forward 
to olaim a laiyali interest, and thus gain 
an advantage by upsetting the basis on 
wfaieh paititioD has been made. U would 
seem that the objest for wbioh seotion 119 of 
the Estates Paitition Ast was enaoted would 
be frustrated if the suit were allowed to 
■noseed. 

1 am of opinion that, in any oase, the 
/appeal must iDooeed in the second and 
third eontentions. Tte District Judge has 
found, ard I khii k . kMI;. that after the 

(1) 82 iDd. Cos. 167| 10 C. W. N. J822. 


porebases the lands acquired would be 
governed by seotion 22 (2) of the Bsngal 
Tenanoy Aot, but he has not taken into 
aoaount the effeot of the partition. Under 
that seotion, the purohaaing oo sharer is 
allowed to hold the purohased holding as 
tenant, but the holding is divested of 
its oooupaaoy right, it ia no longer 
an oosopanay holJing and a right of 
oooupansy oannot aoirae daring the 
tenanoy. The sub seotion does not tell 
u< exaotly what the nature of the tenanoy 
will bs exoept that it will not be au 
oooupansy tenanoy: it would seem to be a 
tenure asoording to the explanation to the 
Rub-seetion. The oondition laid down in 
the snb'seotion allowing the oo sharer to 
be a tenant of the aoqoired holding is that 
ho shall pay rent to the other oo sharers 
proportionate to their shares. As soon as 
the estate ie partitioned the oo sharers oease 
to exist, and it is then impossible to carry 
out the condition. It may be argued that 
after partition the whole of the rent would 
fall to the share of the oo sharer to whom 
the pain is allotted, but then no asoount 
for t‘^tis was made at the partition and 
the other 00 sharers oould have good reason 
to complain as no provision was made to 
oompensats them for (he share of the rent 
which they would lose on partition. 

Immediately before the partition, there 
was no oocupansy right in the land, for 
the purchase had divested it of its sharao* 
ter as an ooouparoy holding, and the right 
o-'iild not be revived by the partitiou. 
After the pnrohsse of the boilings they 
wirj virtually bakaiat hnds of the so- 
sharers which the purchasing ci.sharer 
was allowed to keep apart for himself 
on condition of paying rent to bis 
00 sliarers, so that they shared in the 
profits. 

On partition, the lands remained bakasM 
and were liable to be allotted as suoh 
to the oO'Sharer in whose patti they were 
pitnated. 

I am of opinion that the plaint'ffs were 
not entitled to retain possession of the lands 
i<i suit as ooonpanoy tenants. No oUim has 
h>en mads as to oompensadon for the pur* 
oha«e mof.ey. 

On thk grounds given ab)Vo, T allow the 
appeals and, tetting aside the deoreo o( 
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the lower Appellate Ooarl, restore that o! the 

Maoeif. 

The appelUnta will get ooeta id all 
Ooarts. 

Appeals allcwed. 


LAHORE HIGH COURT. 

Matkiuomial RtPCBiMCK No. 4 OP 1920. 

Oatober ItJ, 1920. 

Present :—Mr. Jastioe fioott*S(iiitb, 

Mr. Jnetioe LeRoasignol and Mr. Jaatiee 

Abdnl Raoof. 

ETHEL MABEL EMILY HARRIS— 

PsTlTIOhBB 

versut 

Oaptain 0. P. HARRIS, S. ahd T. 

Corps, BiOboad —RtspONDiNT. 

Divorce Act (IV of 1869), i. (l-^Practice—Decree 
for diuolation of marriage, confirmation of—Notice to 
retpondent, whether neceseary. 

In prooeodiogs for confirmation of a deoreo nm 
for dissolution of marriago it is not nocossarj that 
tho respondent should bo serrod with a notice 
thereof. 

Eicits T. Hicks, 8 0. 766] 4 Ind. Doo. (n. b.) 488, 
followod. 

Case referred by the Politioal Agent and 
Diatriet Judge, Quetta*Pisbio, with bis 
letter No. ntf, dated January 1920, for 
ooDfirmatioD of the deoree nut passed by 
him on the I7tb January 1920. 

Mr. Philip Morton, for the Petitioner. 

ORDER.~The deoree of the Dintriot 
Judge of Quetta* Pishin for the dissolution 
of marriage of Ethel Mabel Emily Harris 
with Oaptain 0. P. Harria, Supply and 
Transport Corps, is before os for ooD&rma> 
tioD under seotion 17 of the Indian 
Divoroe Aet. The learned Distriot Judge 
has held that adultery and ornelty on the 
part of the respondent have been suffiaiently 
proved by evidenoe. We have considered 
the evidense on the resord wbish aonsists 
shiefly of the statement of the petitioner 
and of aertain letters written by the 
respondent to her. Her statement by 
itaelf, if believed, is soffiaient proof both 
of adultery and aroelty, and if it be held 
that aorroborati n of her statement is 
pepessary, we 6nd it in the letters of the 
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respondent. The important pasAagji of 
these letters are detailed in the jndgonnt 
of the learned District Judge and we neel not 
give them here. The respDndent hai not 
been served with a notiae of these proceed* 
ings, but Hicks v. Hicks (1) is an author¬ 
ity to the effect that notice is not necessary. 
We, therefore, oonBrm the decree for dis¬ 
solution of mArriagd paseed by the District 
Judge, Qi 0 tta*Piihio, and direct that the 
petitioner’s costs of theie prooeedioge shall 
b) borne by the respondent. 

There is also an application by the 
petitioner that after the decree nut has 
been conBrmed this Conrt should order the 
respondent to make provision for the 
education and maintenance of his infant 
child and to pay to the petitioner perma¬ 
nent alimony. We cannot deal with this 
application at present as the respondent 
has not been served. If the petitioner 
desires that any farther steps be taken, a 
farther application should be made to 
this Court giving the prassnt address of 
the respondent so that notice may be 
served upon him. 

Decree condrinel. 

(I) 8 C. 766; 4 lud. Doc. (n. s.) 488. 


OALDUrrA HIGH uOURT. 

Appbil rR)M Appsuatb Dajxie Nj. 1674 

OK 1917. 

May 1. 1919 

Present : — Mr. JuFt os Newhould. 

S1BNA.TH SAHi and ANoTriKit 

— DAPSMpA'ird—A ppall xhts 

> ersut 

MOHB3H CHANDRA S aHA-P..A i.<r.KK — 

Rkspondint. 

Arbitration—Award wt in terms cf reference— 
Award incorporated in decree, effect oJ—Koa judicata 
—Partition—EaMmcnt of necessity, whether anses. 

Tho m-'ro fact that an orbitration award is not 
strictly iu aooordanoo with tho terms of the 
roforouco to arbitration, does not render tho deoro# 
in which tho award is incorporated, void for want 
of Jurisdiotion, and tho deoree oporatos ns ree 
juAicala to bar a sabaoquont suit in roapoob of the 
same cause of action, i 
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A rij?ht of oasomoiit by necessity arising out of 
a severance by partition arises from a prosumod 
but where the question of the rights of the 
parties has been definitely settled in a partition 
Hnit, no grant can bo presumed. 

Appeal agaiDHt the deoree of the Offioiat- 
mg Sabordinte Jndge.2od Coarfc, MyrneDBing 
dated the 26th of Jane 1917. reversing 
that of the Maneif. 3rd Coorf, at Kiehoreganj. 
dated the 30th of Jane 1916. 

Baba Jogesh Ohandra Rag^ Baba Bhagtrath 
Ohandra Da^, for Baba Oopal Oh indra Das, 
for the Appellants. 

Dr. Dwarkanath Ohucterbutty (with him 
Baba Satisk Ohandra Choicdhu y)^ for the 
Reapondent. 

JUDGMENT.—This appeal arises oat of 
a eait for a deolaration of a right of way. 
The Bait was dismissed by the Mansif 
and decreed on appeal by the Sabordinate 
Jadffe and the defendants have preferreJ a 
seeond appeal to this Court. 

The plaintiff and the defen laots were 
•o-sharers in a homestead and buildings 
Iherenn. There was a sait in wbioh the 
present defendants were the plaintiffs and 
this joint property was partitioned by arbi- 
trators and the suit deoreed in terms of 
the arbitrator’s award, in the reference 
to the arbitration there is a paragraph 
(paragraph No. 12) which runs as follows — 
The passages leading from both booses 
should be kept intact by keeping them in 

iimafi in propoition to their respective 
iahams.** 

It is admitted that the pathway over 
which the right of way is now claimed, 
was in existence before the partition soit. 
Bat in making their award, (he 
arbitratore, tboagb they have reserved an 
area of a little less than 2 bighas as 
imali for roads, privy and tanks, did 
not include this path in the portion 
reserved. 

It appears to me that the appellants are 
right in their aontention that this deeision 

in the partition suit operates as rei ;udican 

against the plaintiff. It may be that, having 
•regard to the paragraph I have quoted from 
the aehalnama, the arbitrators were wrong 
in not reserving this path also. But (he 
remedy of the plaintiff in the profent suit 
was by an objeetion to the award. Once 
the a^ward la ineorporated in the desire of 
the Court, It eannot be said that the dosree 
is void lor w«ot of IjurisdictioD, because 
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the award was not strictly in aosordanoe 
with tbs terms of the achalnama. The 
learned Subordinate Judge has been misled by 
thinking that the arbitrators in their award 
ordered that all the existing path ways should 
remain joint. The award has been road 
out to me and I find that it contains no 
each provision. The award expressly states 
what portions are reserved as t'ymali and 
what portions are allotted to the parties in 
the suit, and the Und over which the path¬ 
way is claimed was allotted to the pre* 
sent defendants as part of their exclusive 
property. 

Than, again, the learned Subordinate Judge 
is wrong in saying that **tbe question of 
rei judiCata does not arise as there was no 
wall like the present one and no ob^truc- 
tion on the admitted pathway in suit when 
the pirtition suit was tried." The decree 
in the partition suit having given the de* 
fondants a right to the land on which the 
wall is boilt the plaintiff can have no cause 
of action against them for building a wall on 
their own land. 

It is also suggested that the plaintiff has 
a right of easement by necessity arising 
out of the severanoe by partition. But each 
easement would arise from a presumed grant 
and no grant can be presumed when the 
question of the rights of way of the parties 
over the land partitioned, has been definitely 
settled in the partition soit. It is unneces¬ 
sary to oonflider the other points taken by 
the learned Vakil for the appellant in this ap¬ 
peal, namely, that the plaintiff’s remedy was 
by an objection in the execution prooeediogs 
and not by a Aai^ secondly, that the lower Ap¬ 
pellate Court has some to no finding as to an 
arrangement between the parties wbioh was 
found to have been made by the Court of 
first instance and, thirdly, that the decision 
of the lower Appellate Court is bad because 
there is no fioding arrived at as to the width 
of the road. 

The appeal must, therefore, be deoreed 
and the judgment and decree of the lower 
Appellate Court reversed and the decree 
of (be Munsif dismissing the suit restored. 

The appellants will get their costs in 
thif Court and also in the lower AppelU^e 
Cocft. 

4pp^ d^ere^i. 
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IMADRAS HIGH COURT. 

SECosDOiViL Appbil No. 218 OP 1919, 

April 15, 1920. 

Present :—Sir John Wallis, Kt., Chief 
Jaetiee and Mr. Jastiee Spenoer. 
VENKATACHALAM CBETTY— 
PuiHT.pp —Appellant 
versus 

RAMA MQDALT ANDorasRa—D epandantr 
Nos. 5 AND 7 and Legal Repbesentatives op 
Defendants Nos. 4 and 6— 
Respondents. 

Hindu Law —TYidoip, re^mnrriage of, effect of, on 
righU to former husband’s esUte^Consent decree, 
against re.tnarried tcidow, whether binding on former 
huabarwl’* property. 

Under Hindu Law, a widow forfeits her status 
Q8 a widow bj her re-marriago and eho also for. 
foils all rights to her former husband's property 
which thereupon vests in his next reversioner, f n 92. 
ool. 1.] 

Villa Tayaramma v. Chatakondu Bivayya 48 Ini 
Cos. 60; 41 M. I078;35 M. L.J. 317; 24 M. L. T. 183; 
(1918) M. W. N. 615; 9 L. W. 4S0. followed. 

A ro.marriod Hindu widow is incompetent to 
enter into a consent decree so as to bind her former 
husband’s estate as she roprosonts that estate only 
so long as it is vested in her and ceases to repro* 
sent it when she has divested herself of it. fp. 92 
coL I.J ' 

Seeond appeal against the decree of the 
Diatriot Court, Ooimhatore, in Appeal Suit 
No. 22 of 1918, preferred against the 
decree of the Court of the Additional 
District Munsif, Erode, in Original Suit 
No. 747 of 1916, (Original Suit No. 1988 
of 1916 on the 61e of the Court of the 
Principal District Munsif, Erode). 

This second appeal coming on for 
hearing on the 26th November 1917, upon 
perusing the grounds of appeal, the 
judgments and decrees of the lower 
Appellate Court and the Court of Brat 
instance and the material papers in the 
suit, and upon hearing the arguments of 
Mr. T. IS. Krishnasutami Aiyar, for 
the Appellant, and of Mr. U. P. i^arwmha 
for the 3rd. 4th and 5th Res- 
pondents and the other Respondents not 
appearing in person or by Pleader, it is 
ordered that the District Jndge of Coira- 
batore do within two months from the 
date of the receipt of records submit a 
finding as to ''Whether PerumaVs widow 
Muthayee was re-married as alleged and 

Of vhat dote,'* and that the parties be at 
liberty to adduce fresh evidence and 6le 


91 

oojection to the finding within seven days 
after notice of return of the same shall 
have been posted op in this Court; and it 
id farther ordered that the respondents do 
pay to the appellant the costs of the finding 
proceedings here and in the Court below in 
any event. 

In compliance with the above order, the 
District Judge of Coimbatore submitted the 
following 

FINDING.—A finding has been called 
for on the question whether Perumal’s 
widow Muthayee was re married as alleged 
and at what datr« 

DefdDdanlB have examined sir witnesses 
(defendant's witnesses Nos. 5 to 10). Plaintiff 
has examined three (plaintiff's witnesses 
Noi. 7, 8 and 9). 

2 . Defendants' case is that Muthayee 
«.a3 re-married in Karlhigai 1913. This 
ii sworn to by her father (defendant's 
witness No. 5) whose evidence I see no reason 
to diAbeliove. There can be no doubt that 
Muthayee and Kailasa Modali have been 
living together for over six years and that 
they have a son aged about 4. As re 
marriage is permitted in their caste, and 
Kailasa Mudali does not appear to have 
another wife, there is a strong probability 
that be and Muthayee are married. 

Defendants’ witness No. 6 is a Kariyakar 
of their caste. He states that be celebrated 
the marriage in Karthigai six or seven years 
ago. No doubt it was his father’s duty 
to perform the ceremony, bat it is clear 
from the evidenca of plaintiff’s witness No. 9 
that the father used to delegate his duties 

to hie sons. Defendants' witness i\o. '• tells 
the same story but does not know the month 
in which the marriage took place. 

D.f.'Ddants’witness No. 8 is related to 
Muthayee. He oorroboiates defendants’ 
wilneeses Nos. 5 and 7 as does defendants’ 
witness No. 9. Defendants’ witness No. 10 
also speaks to the marriage, but he is en- 
gaged in trading with an interested party 

3. It is eignifioant that the other side 
has not thought fit to examine Muthayee 
and KaiUia Mudali although they gave 
evidence for the defence in Original Suit 

No. 36 of 19i&. The evidence of the other 

witnesses examined is of no value. 

Plaintiff’s witness No, 7, who denies that 
there was marriage, I admits that Kailasi^ 
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Mndali bas been keeping Mathayee and 
that they have a child aged four, plaintiff’s 
witness No. 8 (Mnthayee’e nnele) admits that 
she bas bad a obild, bat professes not to 
know who the father is. Plaintiff’s witness 
No. 9 is a Natta Peria Thanakar of the Madali 
easte. He says that, if there was a re* 
marriage, be ehonld have been present at it. 
It is, however, olear that, at the time, he 
was living in another village. He does not 
deny that Mathayee and Kailasa Madali 
are living together and have a child. 

4. 1 accept witboat hesitation the 

evidenee of the defence witnesses and 
6 nd that Mathayee re*married in September 
1913. 


This seeond appeal coming no for 6nal 
bearing, after the retarn of the finding of the 
lower Appellate Coart apon the issae refer* 
red b) this Conrt for trial, the Coart delivered 
the following 

JUDGMENT.—In this ease a mortgage 
was exeeated by one Rangammal, who was 
the aant of Peramal. It is found that she 
had no authority to execute the mortgage, 


that it was not for a necessary parpose, 
and that it was a collusive transaction. 

< Sobeequeotly, Peraroal’s widow was sued on 
this mortgage and in the coarse of the sait 
she re married as she was entitled to do by 
the enstom of the cas^e. After her re mar¬ 
riage she was a party to a consent decree 
which was also found to have been collusive. 
The plaintiff in this suit is the purchaser of 
the mortgaged property in the sale under 
the coijsent decree. It has been held in 
a recent Foil Bench case Vitta Tjyaramma 
V. Ohatakondu Sitayya (l)that under the 
Hindu Law, a widow forfeits her status 
as a widow by re-marriage and thit she 
forfeits the property which thereapon vests 
in the next reversioner, A widow repre- 
cents her halberd’s estate so long as 
is vesved in her; bat when she has 
divested herself of it she, in oar opinion, 
ceares to represent the estate and, there 
forr, she was incompetent to enter into tbii 
consent decree. 

As regards the claim for Rc. 3C0 the 
finding of the Court of first instance, 
from which the District Judge dees i ok 
dicsent, is that Rangammal’s mortgage was 

M. L. J. RI7, 

U T, U8| (1018) Wy 026,8 1, W. 480. 


in part consideration of the debt of 
R?. 300 doe by Peramal, We mast take 
It that, even so, it is not shown that 
It was for a neeessiry parposa and it 
IS found to be collusive. The real object 
of the mortgage was to charge the 
minor’s property for a debt of her own. 
In these eiroamstanoes we do not think 
that the plaintiff is entitled to any relief on 
this acooaot. 

The appeal mast bo dismissed with costs. 

The aoste of the Boding prooeediogs in the 

lower Court will be borne by the respond¬ 
ents. 

M. C, P. 

Appeal ditmiited. 


ALLAHABAD HIGH COURT. 
SicoND Civil Appsal No. 1393 oy 1917. 

June 29, 1920. 

Present :—Mr. Jnstice Solaiman and 
Mr. Justice Kanbaiya Lai, 

HAiT SINGH— PLhtMTiPiP — Appillamt 

versus 

BBHARI LALandotubss—D srsNOAHTS— 

Rksposdbnto. 

Traniftr 0 /Properly Act (IF of ^8^2), e. 60—ifort. 
gage — Re<Umpfion, tuil for—Tender of mortgage-money 
before suit, iohelhcr neceiiary. 

All that flection 60 of tho Transfor of Property 
Act raoaiii in that there is an inherent right in 
tho mortgagor to require the mortgagee to doliror 
tho mortgage-deed, oto .when tho mortgagor pays tho 
amount duo at a proper time and place. It dooi 
not nooesaarily moan that beforo a fluit for rodomp 
tinn can bo inititutod tho amount muflt bo paid 
or tondorod. In other word* his right to claim 
rodomptioD on payment of tho mortgago.monoy 
oxifltfl, although ho han not yet mado any tender, 
prori'lod the mortgngo-monoy hac becomo payable. 
Where tho mortgago-monoy ic ctatod to haro boon 
flatiaQed out of the uiufruct, a tender vrouid obvioualy 
bo out of question [p. 03, ool. 2.j 

Second Appeal from the decision of the 
District Judge, Agra, reversiog a dcoree of 
the Subordinate Judge. 

Messre. hi. L. agarvaUs and Balcshtrari 
Praia i, tor the Annellani. 

Ms»>>rfl T. A. f. adUt t Sure^dro Nath Sen 
and Noroin Prasad Asthana^ for the Rcc^Qod* 
eot 9 , 
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JUDGMENT.—-This is a plalotifl’s appeal 
arising oat of a suit for redemption. It 
appears that on the I7th of November 186 j 
one Pirthi Singh made a mortgage of the 
propierty in dispate in this oase in favoar of 
one Nand Kishore ami Galab Singh. The 
mortgage-deed provided that the mortgagee 
was to remain in possession and was to pay 
Rs. 40 a year to the mortgagor and appro¬ 
priate the balanoe of the profits in lien of 
interest. The mortgage was not to be 
redeemed within 25 years. Sabscqaeot to 
this, Pirthi Singh died acd two of his sons 
and his widow, anting as gaardian of his 
third minor son, exeoated a fresh mortgage 
deed of the whole property in favour of de¬ 
fendants Nos. I to 7, onder which the previoas 
mortgage-deed was redeemed and it was pro¬ 
vided that, instead of Re. 40 a year, only 
Rs. 25 sboald be paid to the mortgagor and 
the balance of the profits was to be appro 
priated by the mortgagee. Go the 29th of 
Marsh 1886 Ishri, the minor son having 

attained majority, tiaosferred to the present 

plaintiff his one-third share in the property 
previooely mortgaged. The plaintiff sued 
for redemption, alleging that the mortgage- 
deed of 1880 was not binding on him that 
the whole of the mortgage money bad been 
satisfied oat of the osofraot of the mortgaged 
property, that ho was entitled to reoover 
poseession of the property withoot payment of 
any amoant and that, in fast, be was entitled 

to Rs. 475 as mesne profits. In the alterna- 

tive the plaintiff said that if the Coart held 
the mortgage of the 23rd of November lfc80 
to be binding on the plaintiff be ahoold be 
given a deeree for redemption cf the mort¬ 
gaged property on payment of the amcant 
due from him. In paragraph 8 of the 
plaint the plaintiff based his oaase of action 
on the date of the denial made by the 

defendants-mortgagees. Varioos pleas were 

taken in the written statement, one of which 
wae totbeeffesttfat there having been no 
lender of the emonnt doe on the mortgage 

before the snit, (be eoit was premature end 

cot maintainable. The learced Subordinate 
D ge who tried the ease altimately decreed 

J .o»y. 14 . , foand to be dae from the plaint- 
nn ‘A® should be deposited 

th.wl following and 

noA • to lake 

PoeEeeeioD in the reittJelb. The defendante 


appealed to the District Judge. The Dislritt 
Judge has allowed the appeal and dismissed 
the suit cn the sole ground that there having 
been no previous tender of the mortgage- 
money due by the plaintiff before the insti¬ 
tution of the eoit, the suit was premature. He 
has not disposed of any other points raised 
in the appeal. The plaintiff comes up in 
second appeal to (his Court and on his 
behalf it is oouteoded that the view of 
the learned District Judge is not correct. 

The right of the mortgagor to redeem is 
recognised by section 60 of the Transfer of 
Property Act. It says; “At any time after 
the principal money has become payable the 
mortgagor has a right on payment or tender 
at a proper time and place of the mortgage- 
money to require the mortgagee to deliver 
the mortgage deed, etc ” As we read the 
section all that it means is that there is an 
inherent right in the mortgagor to require 
the mortgagee to deliver the mortgage-deed, 
etc , when the mortgagor pays the amount 
doe at a proper time and pi ice. It does not 
necesearily mean that before a suit for 
rederaptioD can be instituted the amount 
must be paid or tendered. In other words, 
bis right to claim redemption on payment of 
the mortgage money exists, although he has 
not yet made any tender provided the mort¬ 
gage money has become payable. Where the 
mortgage money is stated to have been 
satisfied out of the nsnfrnot, a tender would 
obviously be out of question. In the case of 
Bami v. Qirdhar lal (I), which is 
the earliest ease on the point, it was held 
that in the case of a mortgage-deed of an 
egrioultoral land in which there was a 
condition that there would be no redemption 
without a payment in the month of Jeth, 
the plaintiff having failed to prove any 
offer fr tender in the month of Jeth had 
failed to show that he bad a caa<^e of 
action to bring his suit for redemplioo. 

In a enbscquent oase of Nartingha Singh 
V. Achhaibar Sir.gh (2) a Division Bench 
of this Court held that, in spite of a pro¬ 
vision in the mortgage-deed that Ihe mort- 
gage was redeemable in Jelh, the condi- 
tional decree passed by the Distiiot Judge 
to the effect (hat on payment of the mort¬ 
gage debt possession was to be given to the 

(1) A. W. N. (1‘04) 143. 

12} 22 Ind. Ces. 639, 11 A. L. J. 1004; 30 A. 36. 
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plaintiff in Jeth following' was a proper 
decree in the case. The Bench difttingaiahed 
the case of Bonn v. Oirdhar Lai (1) by paying 
that in that case the plaintiff had failed 
to prove that he had made any offer or 
tender at any time before the sait, where¬ 
as in the cafe nnder consideration "che 
plaintiffs did make a tender oftheamonnt 
they believed to be dne under the mortgage 
of which they had porchased the equity 
cf redemption,” In the fubsequent case 
of Muhammod Ali v. BaVUn Pande (d), on 
which great relianoe is placed by the learned 
Advooate for the respondents, a Division 
Bench of this Court, following the case of 
Bunn V. Oirdhar Buf (l), on second appeal 
dismissed (he plaintiff's suit for redemption 
on the ground that a tender of the mort 
gage-money bad not been made previous to 
the suit. It was there laid down tliat 
section €0 of the Transfer of Property Act 
clearly shows '*tbat the right to recover 
possession does not arise until the mortgagor 
has at tproper time and place paid or 
tendered the mortgege-money.” The learned 
Judge went on to say that this rule is 
based on priuoiples of justice, equity and 
good consoiense, aud it seems, even as a 
matter of business or common sense, that 
a mortgagor has no right to inetitute a 
suit for redemption unless and until he 
has tendered io the mortgagee the debt 
due to (be latter or, at least, the amount 
wbioh be considers to be doe to the latter.” 
The case of Hevoa Earn 8ir^oh v. Qonga Earn 
(4) is very similar to the present oapo. 
In that case the mortgage deed provided 
that there should be redemption only in 
the month of Jeth. No tender, however, 
had been made by the mortgagor before 
the institution of the suit but the plaintiff 
came into Court on the allegation that 
the mortgage bad been satisfied by the 
usufruct of the property long before the 
suit. It was. however, found that the amount 
of the mortgage-deed bad not been satisfied 
and that some amoott was actually doe 
from the plaintiff, A Division Bench of 
this Court held that the suit could not be 
dismissed on the mere ground that there 
had been no previous tender because the 
plaintiff’s ease bad been that the mortgage- 
deed had been satisfied out of the aeufruct 
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of the property before the suit. The latest 
case is that of ifuhammad Muthtaq Ali Khan 
V. Banhey Lai (5), In that case the mort¬ 
gagors admitted that a sum of He. 17,000 
was still due from them. They had sent 
a notice to the mortgagors before the suit 
offering to pay that amount and asking 
for redemption; but the mortgagees sent no 
reply. There had, however, been no aetual 
tender of the amount which the mortgagors 
tliemselvts admitted to he due. The learned 
bubordinate -Judge, held that, inasmuch as 
the mortgagors themselves admitted that a 
sura of Rs. 17,000 was due from them, it 
was necsssary for them to make the tender 
before bringing a suit for redemption. The 
High Court on appeal confirmed the decree of 
the learned Subordinate Judge. 

In the present oase.thowever, the plaint- 
iff's oa^e was that the second mortgage- 
deed of 1880 was not binding on him, that 
the amount dne under the mortgage-deed of 
1860 had been paid out of the usufruct of 
the property, and that, therefore, he was 
entitled to a decree for possession of the 
properly without payment of any amount 
at all. That being his case, it is difiSonlt 
to see bow be could have made a tender 
of any amount at all. The plaintiff con- 
eideied that no amount was due from him 
and, therefore, even if the rule of law were 
that be most tender to the mortgagee the 
debt doe to the latter, '* or at least the 
amount wbioh ho considers to be doe to 
the latter,” it is clear that the suit cannot 
fail on this technical ground. 

In a case whore complicated questions of 
settlement of account arise, it is very difBcoU 
to see how a mortgagor can, beforehand, 
fix upon an exact euro which would be 
payable by him. If be tenders an amount 
in excess of the amount actually dne he 
suffers loss and he cannot tender the exact 
amount unless that amount has been as¬ 
certained. There may bo disputes between 
the mortgagor and the mortgagee as to 
the actual amount doe, aud if the law were 
to require a previous tender, in many cases 
mortgagors may find it impossible to redeem 
their mortgages. Again, if it be oonoeded 
that a mortgagor is bound to tender only 
the amount which he considers to be due 
to the mortgagee, then, it would enable the 
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mortgagor to tender a grossly inenffioient 
amoQot. alleging that be considered that to 
be tbe amonnt dae. This woold fnoilitate an 
easy evasion of tbe role. In the absenoe 
of 9by anthority to the oontrary, we woold 
have been disposed to hold that there are 
three remedies open to tbe mortgagor ; 

(1) he may either deposit muney andereeo- 
tioD 83 and claim redemption in that wsy ; or 

(2) he may tender tbe amoant privately 
to the mortgagee and recover the mortgat;ed 
property from biir';and 

(3) be may institote a suit for redemp¬ 
tion and ask the Court to pass a decree in bis 
favour for poseeseion of (be property on 
condition cf bis depositing in Court tbe 
amoant found to be doe at a time 6xed 
by tbe Court. 

He can avail himself of auy of these three 
remedies and it is difficult to see why the 
mortgagor ebould be compelled to resort to 
any particular one of these. Of course, where 
there has beeu a previous legal tender cf the 
mortgage mouey interest ceases to run from 
the date of tbe tender and tbe mortgagor is 
also entitled to tbe prohts. Whereas, in the 
absenoe of any tender a mortgagee can claim 
interest or profits ae well as oosle. 

However, in tbe present case, as we have 
already remarked, the plaintiff’s case was 
that DO amount was due from him at all. 
He could not, therefore, have made any 
tender. He, however, did in the alternative 
offer to pay tbe amount which tbe Court 
might find to be doe. In our opinion, 
therefore, the view taken by tbe learned 
District Judge, under the oiroumstanoes of 
this case, was not correct. Tbe enit cannot 
be diemiseed on tbe mere ground that it 
was premature. There is in fact nothing 
to prevent the Court from passing a decree 
that, on payment of tbe amount due by tbe 
plaintiff, be should get possession of tbe 
mortgaged property in tbe next Jetb. We 
may also note that tbe plaintiff’s case was 
that be actually demanded accounts and 
surplus meene profits. If be bad made soob a 
demand in Jetb, and the demand bad been re¬ 
fused, that may also give him a cause of aotiou 
for hie eoit for accoonte. We accordingly 
allow (he appeal, eet aside tbe decree of tie 
Court below and remaud tbe ease for disposal 
of the remainirg ietoee according to law. 
Tbe.appellaut will get ooste of this appeal. 

‘ Appeal allcuied, 
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CALCUTTA HIGH COURT. 

Appeal from Order No. 261 op 1918. 

January 5, 1920. 

fres nt Justice Sir N. R. Chatterjea, Kr 
and Mr. Jastioe Panton. 

JUGMOHAN PRADHANI—Decres-Holdes 

—Appellant 

vfrsuB 

INDRA CHANDRA CHORARIA 

AND OTHERS— J Ui OMEST-DeBTOKS-^ 

Respondents. 

ilorlgagc-dccrce—Insolvency of mortgagor—Decree. 
holder consenting party to compoeition scheme sanctioned 
by Insolvency Court—Execution Court, whether can qo 
behind order oj Insoh'cncy Courts ^ 

Wliero the h<»lder of a mortgage-decreo agiainst an 
insolvent is a consenting party to a composition sane 
tioned by the Insolvency Court, then, unless the pro' 
ceedings of the Insolvency Court are set aside 
the execution Court, dealing with nn application for 
execution of the mortgage-decree, cannot go behind 
tho order passed in those proceedings, [p. 95, co| j t 

Appeal against the order of the Sub¬ 
ordinate Judge, Goalpara, dated the 5th of 
Aogoet 1918. 

FACTS.—The facts of this case are given 
in tbe following order 'of the Subordinate 
Judge of Goalpare, dated the 6th Aonnaf 
1918:- * 

The judgment-debtor’s objections to the 
ooDtinuanoe of the present execution pro¬ 
ceeding are based on two contentioDs_ 

(1) that tbe decree holder is not entitled 
to proceed in view of a composition which 
was eanotioned interparties in an insolvency 
proceeding in which the judgment debtor wae 
the petitioner; 

(2) that in any ease tbe decree-holder 
is not entitled to recover a larger sum 
than the amount set forth in that sane- 
tioned echeme of composition, and that 
in any case, he cannot recover even this 
sum until the 12tb October 1918, which 
is the date fixed by tbe Ireolvency Court 
for the payment of tbe sum doe to the present 
decree bolder nnder tbe saoctioned ,scheme of 
oompositioD. 

Deoree holder’c counter objection is based 

on the allfgatioD that his decree being a 
morlgage decree for a eeoured debt, cannot 
be affected by the proceedings of the 
Insolvency Court, and that, ip any case, 

the alleged composition ie no composition ae 
far ae the decree bolder is couoerLed, and 
that tbe orders of the Insclvecoy Court were 
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ultra vires and are dqU and void ae far a<) he 
is aoDoerned. 

The profleedings of the Insolvenoy Coort 
of whioh the reoord hag been oalted for 
and of whose order;* certified copies have 
been filed, show clearly that on the 17th 
March 1917 the Coort approved of the 
proposed composition and the reqaisite 
scheme was drawn op over the presiding 
officer’s signatare giving effect to this con* 
position, on the basis of a payment of 
seven annas in the ropee. The record 
shows clearly that the Coort’s approval 
and the sanctioned scheme covered, among 
others, the claim which the present decree 
holder is seeking toexeonte. 

It has been contended on behalf of the 
decree-holder that, inasmooh as on the 
3rd October 1917, (t. e, six months after 
the approval of the scheme of composition 
by the Insolvenoy Coart) the in¬ 
solvent petitioner asked the Coort for 
permission to withdraw his 'Snsolvency” 
application, which permission the Coait 
granted; this withdrawal and the Coart’s 
eoDseqaent order bad the effect of annall- 
ing entirely all previoas orders, inclading 
theprevioocly sanctioned composition acheme. 
This oontention I am nnable to accept. 
The iniolvent’e application shows clearly that 
bis reqaest to be allowed to withdraw his 
application to be adjodioated ineolvent” 
was conditioned by his acknowledgment of 
his liabilities as inoladed in the sanctioned 
oomposition scheme, and by the arrangements 
which he bad made for their re payment. 
It is also clear from the sabseqaent history 
of this proceeding, that the Insolvenoy 
Oonrt’s order of 6th October 1917 was res¬ 
tricted to the granting of insolvent petitioner’s 
reqaest to be allowed to withdraw bis appli¬ 
cation to be adjodicated *' insolvent,” and 
that it did not affect in any way the oarryirg 
into effect of the sarotioned scheme of comprsi 
tioo, which was in faot the very baeis of his 
application. In any case, this Coort, sitting 
as an execation Coort, has no aothority to 
sit in lodgment or revision on the proceed¬ 
ings of an Insolvency Coort. Section 46 of 
the Provincial Insolvenoy Act provides re¬ 
medies for parties to an insolvency proceed¬ 
ings whose interests are affected by any order 
of the Insolvency Coort. The present decree- 
holder petitioner was a party to the insol- 
TCDcy proceeding, and as be did not apparently 
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avail himself of the remedy provided by 
section 46 of the Insolvency Act, he cannot 
now come forward in an execation proceeding 
and plead that the orders of the Insolvency 
Coort, against which he did not appeal, are 
nail and void so far ag his interests are con- 
earned. The scheme of oomposition whioh 
wag sanctioned in the insolvency proceeding 
his not been set aside or modified by any 
Appellate or Revisional Coort. and as it was 

clearly a final order within the meaning of 

section 41 of the Evidence Act, I cannot bat 
admit its relevancy in the present proceeding. 
Another argument which has been pot for- 
wird on behalf of the decree-holder is that, 
even allowing that the order of the Insol* 
vancy Oonrt of the 17th March 1917 sane- 
tioning the composition may be still in 
force, the scheme whioh was sobseqaently 
prepared over the Coart’a signatore cannot 
be considered to be valid, inasmaoh as it 
makes no separate provision for the secored 
debts, thoogh the Oonrt in its order of the 
17th March 1917 had directed the eeoored 
creditors shoold have preference. To this 
plea the obvious re-joinder is that, if any 
creditor was of opinion that the eanotioned 
eohedole did not comply with the previously 
given sanction of the Coort, it was open 
to him to take measores either by way of 
appeal or revision to have it set aside or 
modified under section 46 of the Act. This, 
the decree bolder did not do and he most 
therefore, be held to be bound by the sanc¬ 
tioned sohedole. It has been contended on 

behalf of the decree holder that, in view of 
the terms of the Insolvency Ooort’s order 
of 17th March 1917, it was not the intention 
of the Court that any seoured debt should 
be incloded in the schedule to be prepared. 
The conclading portion of the Insolvsnsy 
Court’s order of the above date ehe^s 
clearly that this sontention is absurd, as, 
under this order, the Court permitted the 
sale of the Qouripur property whieh was the 
actual property mortgaged in respect of the 
present debt for which the dearee-bolder now 
seeks to exeonte bis decree. 

It ia not disputed that decree holder's 
Pleader was one of the Pleaders referred to 
in the Court’s order of 17th March 1917, 
as having withdrawn their objections to the 
proposed composition, ani this is further 
established by the fact that decree-holder’s 
Pleader on that same day filed a petitioQ 
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praying that an Doseonrcd debt of the deoree- 
holder shonld be inoloded id the sobednle to 
be drawn op for rateable distribution. Un* 
fortunately, the withdrawal of their objeo* 
tions to the eobeme of oomposition by the 
ereditor'a Pleaders was apparenly made 
Terbaliy and was not oonBrmed by any 
written petition or applioation and, as the 
Insolvenoy Oourt’s order is not very explicit, 
it has now been subjected to several con* 
structions. 

The insolvent petitioner's proposed scheme 
of composition with his creditors had consist* 
ed of two parts. In the 6rst part, or ssbeduie, 
he submitted a list of creditors with whom 
he claimed to have concluded arrangements 
for the liquidation of his liabilities by the 
payment of certain fixed agreed sums, while 
in the second part, or schedule, he enbmitted 
a list of creditors with whom be had oonolud 
ed no PQoh agreements and whose claims 
he proposed to satisfy by the payment of 
annas seven in the rupee. The present 
deoree*bolder’s name is number three in 
the first schedule, and he, in company 
with other creditors, both secured 
and unsecured, had filed a petition of 
objection denying that be bad agreed to 
the proposed composition. It is now alleged 
on behalf of the judgment-debtor (then the 
insolvent petitioner), that the verbal agree¬ 
ment of 17th March 1917, the sabstanee of 
which was recorded by the Insolvency Oourt, 
was an agreement of acceptance of Schedule 
A of the insolvent petitioner's proposed com¬ 
position in respect of those creditors who had 
filed no objection thereto and of acceptance 
of the proposal under Sohedule B to pay 
eeven annas in the rupee to those creditors 
who had some to no agreement with the 
insolvent petitioner or who had repudiated 
the agreement assribed to them under Sobe¬ 
dnle A, As 1 have noted above, it is ex¬ 
tremely unfortunate that the parties did not 
explain explicitly to the presiding officer of 
the insolvency the exact nature of the agree- 
meut which was arrived at on I7th March 
1917, and that they did not supplement their 
verbal applioation by a written petition set¬ 
ting forth its terms. In any case, however, it 
must be presumed from the aondnot of the 
parties that the interpretation which the 
Insolvency Court placed upon this agreement 
®f I7th March 19l7 in its preparation of 
the requisite ssbeduie under section 24, was 
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the oorreot one. This schedule was apparent¬ 
ly prepared during the month of April and 
signed and hung up in the Insolvency Court 
on the 2nd May 1917 on the retcrn of the 
presiding officer from tour. Neither the 
present deoree holder nor any other of the 
creditors whose claims were affected by 
the composition set forth in the said schedule, 
took any step, under section 46, to have the 
above mentioned schedule set aside or 
modified. Under section 27 (7) this com¬ 
position became binding on all the creditors 
entered in tbesaid schedule so far as relates 
to any debt entered therein, and the present 
deoree holder is, in my opinion, estopped in 
the present execution proceeding from raising 
any objection thereto. 

The decretal amount for which the decree- 
holder now seeks execution, is clearly 
included in the aforesaid sanctioned schedule 
of the lueolvency Court, aud I must, therefore, 
bold that the present applioation, which is in¬ 
consistent wi(h, and a violation of, the scheme 
of composition duly sanctioned by the 
Insolvency Court, cannot be maintained in 
its present form and that it is in any case 
premature. 

Babas D. N, Chuckerburity and Kali Kinhaw 
Ohuckerbutty, for the Appellant.—My decree 
being a mortgage decree for a secured debt 
cannot be affected by the proceediogs of the 
Insolvency Court. The order of the Ineol- 
veuoy Court affecting my security was wi hout 
jurisdiction. The execution Court was bound 
to levy execution for the whole amount of 
the mortgage-decree. With regard to the 
amount due under the mortgage decree 1 
was not a parly to the scheme of composi¬ 
tion sanctioned by the Insolvency Conrt. 
If it could be ehonn that I was a consent¬ 
ing perty to the oompo.sitiou scheme with 
regard to the amount doe under the mort¬ 
gage-decree, then, of coarse, I have no care. 

Mr. B. Ohuckerbutty, (with him Babas 
Sarat OhmdraRoy Ohowdhury and Jnanendra 
Mozart Dai)t for the Respondents.— 
The point is a very short one. It was fcr 
my learned friend to satisfy the execution 
Court that he never confented to the com¬ 
position eoheme. The order of the Insol¬ 
vency Court wai there. The execution 
Court cannot go behind the order of tbo 
Insolvency Court If my friend had any 
objection to the order of the Insolvency 
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The order cf the IneoUenoy Court r^fult is that the appeal is dianjiised 
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Court sanotiotirig the oonipoeition eoheme, 
hi8 remedy Iny in getfiog the order pet 
aside under aeation 46 of the Insolyeney 
Aat. The order cf the IneoUenoy Court 
has net been set aside or modified by any 
Appelhte or Revis’onal Court. It was 
•loarly a final order behind which the exe« 
eution Court oould not go 

JUDGMENT.-Tho appellant was, no 
doubt, a secured creditor aid his rights o nld 

not be affected by the eemposition unless be 

was a consenting party to it. The only 
question, therefore, befoie this Court i^ whe- 
ther he was a oensenting party. 

It has been piesfod before us that tlie 
fact that the qoesticnof the satisfaction of 
the decree was being fought out between 
the judgment debtors and the deoreo-hclder 
for several jears goes to show that the 
latter was tot a ooneerting party to 11*6 
oomposition. Bat tbo adjastmont cf the 
decree, which was the subjeot-matler of 
deouioD in (he previous prooeedii gs which 
came up to this Court, was an agreement 

eet op by the judgment debtor under whi*h 

the decree is faid to have been adjoeted 
and it wai quite different from the com¬ 
position which we have to cousider in this 
proceeding. 

The learned Subordinate Judge points 
out that one of the Pleaders who withdrew 
the objestioDB to the composition propoeed, 
provided payment was made in cash, included 
the Pleader for the deoree*boIdcr before 
ns. The order of the 17th March 1917 
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madras high COURT. 

Leitrrs Patent Ap’sal No. 100 of 1918. v 

April 29. H20. 

Pre/on/:—Sir John Wallis, Kr.Chuf 
Jueticr, Justice Sir William Aylirg, Kt„ and 
Mr. .lustiee Coutts.Trotter. ' 

Tik SE'^RETARY cf state rorINDIA’ 
IN COUNCIL, RipRKagNTRD Br tub 
COLLECTOR or GODAVARI — DtriNDANT 

— AprtI.L«NT 
terius 

Free Rajah VADRKVU RANGANAYAK- 
AMMA, ZEMINDARANI or VEGAYAM ' 
MAPETA ESTATE (Driu)— PtiiHTirr 

AND CTdBhR ADDIP BT THf CoURT, IN PLlOi 0 ^ 
Tnc DECKASVD^RtSPOHPRNTJ. 

Limtlilion Act (XVI of 190HJ, 8ch. I, Art. IfU. 
Water ce9t, illegal levy of, from ryots—Suit by ZemiA^ 
dnr to recover amount to levied, ^chether maintain, 
able—Limitatxont 


ebowi that the aoheme of oompo^itiOD was 
approved by the Court, that the Gouripor 
property which was in mortgage to the 
appellant'docreo-holder was directed to bs 
Bold within one month and that a schedule 
was prepared under that order and signed 
and bung up in Court on the 2nd May 
1917. Tbo appellant had, in addition to 
the mortgage-decree, a eeoored debt on a 
mortgage-bond; acd aleo an unsecured debt. 
Having regard to these facts and other 
iironmstancos stated in the order-sheet, the 
learned Subordinate Judge came to the 
oODolusion that the decree-holder was a 
ooDgenting party to the composition. Id 
these oironmatanoeB, unless the proceedings 
of the IiiBolvenoy Court are set aside, we 
do not eee how the exeontion Oouit*. in 
the abaenee of evideoee to show that the 
decree-holder was cot a oonsenting party 


Held, iby a majority) that wlioro tlio Oovormnont 
lovy^ Htatutory water ecus fntm tho ryots of a 
Aomindar and not front tho Zoniindar from M hoin It 
ought to have boon loTio<l, if loviablo at all, in a 
caBo whoro tho gtntiito dt*eii not authoriflo tho 
lovy, and tho Zemindar remita tho amount to tho 
ryot* out of tho rent* payable* by thorn, tho Zomin- 
diir is entitled to aiio to rocoTor from tho (lovorn- 
niout tho amount ao illognlly colloctod, but aiieh 
Huit muRt l>o brought within tho period of limita¬ 
tion proHcriU'd by Article 10 of Schedulo I to tho 
I imitation Act, and tho plaintiff will only bo entitled 
to rocoror paymonta mado within ono year bofora 
suit. [p. U,B, col. 2 j p. I OP, col. I.j , 

Letters Patent Appeal against the 
judgment of Mr, Justice Abdul Rahim 
in Appeal No. 113 1917, prefer- 

ted against the decree of the Cooxl 
cf the Temporary Sobordinate Judge, 
Ccoanada, in Original Suit No. 31 of 19<6 
(Original Suit No, 85 cf 1914, on the file 
of the Court of (he Subordinate Jndge, 

Cccatada). i 
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FACTS appear from tho folbwln? ja5g* 
meet of : — 

Abhor Rapiu, 5 —iO:ioher 2i, I9IS).— 
The Bret respondent, the Z3minda-ini of 
VegayammapEt^t was the plaintitT in the 
snii. She ened the Seoretary of State for 
India to leoover Ra. 55,142 1 3 with 
interest whiob the latter had levied from 
the ryots of some cf her villages as water 
eess. 


There were two pleas in defenoe, namely, 
that the ryots who aotoally paid the cess, 
and not the plaintiff, have a oanre of action 
against the Government and that the soit 
was barred by limitation, It would appear 
that the Government Bret attempted to levy 
water eess with respeet to these lands in I90t 
and the Zemindarini from whom the cess was 
levied for Fasli I a 14 instituted a suit, Original 
Suit No. 23 cf K05, denying the right 
olaimed by the Government. The Court of 
Brst instanoe decided in favour of the 
Government, but the High Court in appeal 
reversed that judgment on the I9th Maroh 
1914, bolding that the lauds were Mamool, 
wet, and not Merakapallaro, that is dry land 
newly oonverted into wet, as olaimed by the 
Government. Between the Institution of 
the suit and the deoision of the High Court 
the Government, however, went on reooverftjg 
eess for eaoh Fasli, not from the Zemindarini 
direct but from the ryots. 

It had been ruled by this Court in 
EoUilinga Settu Roger v. t-ahaeranama Aigor 
(1) that, under the provisions of the Revenue 
Recovery Act II of IH4, the Zemindar 
was primarily liable to the Government for 
any oees recoverable as revenue although 
the tenants and other persons interested in 
the laud might pay the arrears and protect 
the land from attachment under the snmmary 
process authorized by the Madras Act II 
of 1864. In consequence of this ruling, 
eeotion 4 of the Madras Act II of 1913 
was pafsed amending the Madras Irrigation 
CsEB Act, VU of 18.6, to the effect that 
the cess shall be leviable in accordance 
with such rules as the Government may 
preseribe in that behalf either from the 
land holder or from the ryot or in shares 
from both at the option of the Government. 
At IS further laid down, enbjeet to certain 
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limitations, that any sum eolleoted from 
On land holder bet.veen the 17th January 
tfie (late of the above mentioned 
dsoi-ioD, and the oommenoerasnt of the 
Amending Act, might be recovered by him 
from the ryot. Tlie (rovernment as pro¬ 
vided in -Act n of 1913 issued a notiBea- 
tion containing rules ai to the levy of 
oe.ss with respect to the villages in ques¬ 
tion in this suit—the rules provided that 
the cess shsll be payable by the ryot. The 
puit in which Appeal No. 402 of 1917 arises 
was inslituted with respect to the cess paid 
after the notiticatioo and the other suits 
relate to payments made before that 
date. 

As regards the plaintiff’s right of aotion, 
thoDgh I felt considerable doubt at one stage 
of the hearing, I am pursnaded on further 
consideration that once the nature of the 
plaintiff’s claim is properly realised her right 
to maintain the suit must be upheld. The 
plaintiff, Zemindarini, is entitle(i, by virtue 
of the engagement with the Government at 
the time of the Permanent Settlemenf, 
to a supply of water by the Goverument 
for the cultivation of the lands in suit as 
Mamool, wet, lands, free of water-tax. It 
has been so ruled by the High Court in the 
previous suit between the parties and is not 
disputed. Because of such supply guaranteed 
by the Government, the Zsmiodarini, on the 
other hand, is entitled to reoeive from the 
ryots certain payments on the basis of the 
land being Mamool, wet If the ryots were 
not supplied with water they would be liable 
to rents at lower rates on tbe footing of 
the land being Merakspallam, i. e., dry land; 
in ether words, the difference between the 
two rates is the amount which the Zemindar 
receives from the ryots for the value of the 
water which the latter obtain from tbe 
Zsmindar for the purpose of cultivating the 
land as Mamool, wet, Once tbe Gover- 
ment breaks its engagement with the Zemin¬ 
dar to fupply water for wet cultivation 
tho Zemindar must necessarily lose, as a 
direct consequence of the action of tbe 
Government, the rates which be has been 
receiving from the ryots for Mamool, wet, 
cultivation on snob basis. The result is the 
same if the Government realises from tbe 
ryot under coercive process the amount 
which be would have otherwise paid to the 
Z?mirdRr for supplying tbe water whiob, 
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under engaRement with the Zemindar, it 
was bonid to Popply without ary oharge 
whatever. In the recent judgment of the 
Privy Coonoil in the Urlam caie, Kandukuri 
Balatufya I rntadha How v. ii'erretaru of ^tate 
(2) their Lordships observe : “Jt follows that 
each Zemindar oould (enbjeot as aforesaid) 
legally authorise his ryots to use water to 
the ure of which he was himself entitled 
for the growth of eeoond orops on their 
holdings or for inoreasing the area of land 
within their boundary for the time being 
under wet cultivation. In taking advantage 
of puoh authtr.zatioD the ryots would be 
entitled to rtly on the engagementR with 
the Government arising out of the Pei ma 
nent Settlement to the same extent as the 
Zemindar himptlf.” I here has been a great 
deal of disoDssicn at (he Bar as to what is the 
proper form of action in each a case as (he 
present, whether it would be for money bed 
and received for plaintiff’s use, cr for 
damages for breach of contract, or for 
damages arising out of tort. I bis question 
has an important bearing on the plea of 
limitation and is also relevant as a test 
of the right of the Zemindarini to maintain 
the fcuit. 

I do not think this is a case of tort as 
contemplated in Article i:6 of the Limita¬ 
tion Act, which provides for oompeosation 
for any malfeasance independent of contrast 
and pot specially provided for. Here the 
liability of the Government rests on contract 
founded on the engagement arising out of 
the Permanent dettleraent. It seems to me 
that it was open to the plaintiff to Jay the 
action as one for compensation for breach 
of contract, or for money had and received 
for plaintiff s use. The ffrst is covered by 
Article 115, which provides a limit ot tbiee 
years from the date when the contract was 
broken or, where there are successive 
breaches, as is the case here, when the 
breach in respect of which the suit was 
instituted occurred. The limitation pro 
Vided for an action for money bad and re¬ 
ceived is three years from the date when 


(8) 4) Ind. Cm. 93, 40 11. 886, 88 U. L. J. 144, 
23 M. L. T. *6, 16 A. L. J. 69", 2| 0. W. N- 1069i 
(1917) M W. N. 6H6, 19 Bom. b. B. 761,0 L. W. 
8*0, 3 F. L. W. 200. 26 0. L. J. ^90, 44 L A. 160 
yP. C.). 


the money was received. An action for 
money had and received may be maintained 
where the defendant has received money 
which in justice and equity belongs to the 
plaintiff under oiroumstanoes which render 
the receipt, a receipt by the defendant for 
the use of the plaintiff. There are numerous 
examples given in the Eoglish text books 
and reports of tuoh actions ; for example 
suits for moDfy obtained by duress, undue 
ii floepce, or under the inffoenoo of fraud, 
or mistake of fact, or money piid for a 
consideration which fails, or money receiv¬ 
ed by an agent from his principal and 
which has not been applied as directed 
before (he termination of the agency, are all 
covered by this English form of action 
It has been held that, when, the Indian 
Leginlalure, in Article 62 of the Limitation 
AcL e^oiks of enits for money bad and 
received for the plaintiff’s nse it had in 
view that form of action as known to (he 
English Law of Pleading. It is an action 
of a very general scope and evidently covers 
suite which are speciffeally dealt with in 
some of the other Articles of the Limitation 
Act. for instance, Article 97, which relates 
to euitc to recover money paid upon an 
exietirg consideration which fails. It is 
stated by Lord Mansffeld, 0. J., in Afoese 
V. Macphfrlan (3), as eited in Hahomid 
HaAi6 V. Mahomed Ametr (4), ' this form of 
action lies fer money paid by mistake, or 
upon a consideration which happens to fail, 
or f(r money got through imposition (ex¬ 
press rr impliedi or extortion or oppres¬ 
sion or an undue advantage taken of the 
plaintiff's situation contrary to laws made 
for (he protection of persons under those 
oiroometanees ; in other words, this form of 
action would be maintainable in cases in 
which the Cofendant at the time of receipt, 
in fact or by presumption or ffetion of law, 
receives the money to the use of the plaint- 
iffs." Mr. Justice Mookerjee in the above 
case also cites a number of Indian eases 
where thie form of action has been 
aogniied. 

In the present case the exaet amoont 
levied by the Government from the ryots 
is what the ryots were nnder an obligation 
to (ay to the Zemindar. The argament 

(8) <17601 2 Burr 1006, i W. Bl. 219, 97 E. R. 070. 

(4) 82 C.627| 1 0. L. J. 167. 
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of Mr. Ramesam is that the tharaiter of 
the payment levied by the Government is 
different from that payable by the Zemindar. 
This is trae only in a very snper6oial 
sense. What the Government has aotoally 
reeeived from the ryots and what the ryots 
woald otherwise have paid to the Zemindar 
is really the valoe of the water supplied 
for the irregatioD of the Zsmindari lands 
as Mamool, wet. In the one ease it is 
sailed oene and in the other rent. That 
eannot make any differenoe as to the plaint¬ 
iff's right to this money whinh is exaotly 
what was payable to her by the ryots, bat 
whioh the Government has reeeived <vrong 
fatly from the latter by means of eoeroive 
pTooess. 

The learned Advoiate General fo^ the 
respondent relies on a nomber of rulingp, 
asoordiog to whieh be oontends that her 
•anse of aetion to resover the amoant sued 
for arose on the date on wbish the jndg- 
ment of the Sndordinate Jndge laying down 
^bat (he Government was jasti6ed in levying 
the eess treating the lands as Merakapailsm 
%a8 reversed by the High Oonrt, and that, 
so long as the judgment of the Snbordinate 
Jadge in favour of the Government had 
lorae, the plaintiff ojuld not by anyaotion 
resover from the Givernmeot any money 
whioh it might ohoose to levy either from 
'her or from her ryot=i. One of the leading 
oaoes of this olass is tSe ruling of 
the Privy Oounail in Baww Sumo 
Moijee V, Shooihee Mokhee Burmonij (5) 
wherp, on the sale of a Patnai Taluq in 
Bengal nnder aertain Bsgulatlon being set 
aside and the Patoidar who had been dis¬ 
possessed restored with mesne proGte to be 
paid by the porohaser daring the time 
they were ont of possession, the Zamindar’s 
suit against the Pa^nidars to recover the 
arrears of rent which had aoarued before 
and during the time they were out of 
possession was held to be?not barred inas- 
muoh as the aanse of action aoarued at the 
date of the decree reversing the anotion 
sale. Their Lordships regarded it as per- 
featly clear that the oause of action acorned 
at the time at whioh the sale having been 


J 3 Both. P.C,J. 178, 


set aside the obligation to pay rent re* 
vived. 

The next leading oase on the subjeot is 
Bassu Euar v. Dhum Singh ('b) the faota of 
which were las follows :—In contemplation 
of a sale of land by a debtor to his 
creditor, it was agreed that the book-debt 
shonld be retained by the former in satis¬ 
faction of part of the price, bat the parties 
failing to agree as to certain other terms, 
a suit brought by the intending vendor 
for speoihc performance was dism’s-ed on 
the gronnd that no effectual agreement had 
been made. It was held that this decree 
brought about a new state of things and 
imposed a new obligation on the debtor 
wbo conld no longer allege that he was 
absolved by the creditors being entitled 
to the land instead of the money. He became 
boond to pay that whioh he had retained 
in payment of his land, the date of the 
decree being the date of the failure of an 
existing consideration within the meaning 
of Article 97. In U‘lit Narain Mi$r v. 
Muhammad Minnatulla (7) the principle of 
this decision was applied by the Allahabad 
High Ooort to a oase in which the defend¬ 
ants, against whom a decree for foreclosure 
was outetanding, agreed to sell certain 
immoveable property to the plaintiff and 
the plaintiff paid Into Court as part of the 
consideration the amount doe by the 
defendants under the foreclosure decree. 
The defendants neither executed a convey¬ 
ance of the property which they bad agreed 
to sell, nor did they return to the plaintiff 
the money whioh he paid on their behalf. 
The plaintiff therenpon sued the defendants 
claiming in the alternative either a decree 
for epeoiGe performance to sell or a refund 
of the money paid by him as part of the 
consideration for the sale agreed upon. It 
was held that the plaintiff's alternative 
claim for a refund on failure of consider¬ 
ation was governed by Article 97 of the 
Limitation Act of 1S77 and was not 
barred, inasmuch as limitation only began 
to run from the date of the High Court's 
decree declaring the agreement to sell to 
be noenforceable. In the appeal to the 
Privy GouDcil their Lordships confirmed 

tflMlA.47|I6I A 2P:fi8ar. P. C.J. 200; 13 
Ind Jur 4C0j 6 Tnd. Dpo. n. 

(7)2^ A. 01^1 A. W. N. U9W) 117. 
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the judgment of the High Coortae quite 
eorreofc. Jamna Das v. Najm-un n{s/<a Bibi 
(8) is another rase in which the ruling 
m Ras.^u h'wir v Dl.um Sivoh (6) was applied. 
No doubt fhoie were all oa'es under Article 
97 of the old Aot, but the principle 
dedueible from them is that, where the 
rights of the putien ha^ been Pubjeoled 
to the determination by tho Court, it is 
from the date of the determinat'on of such 
rights that limitation stould bo computed; 
and, to repeat the languaRo of the Privy 
Council in Bassu Kuar v Dhum Singh '6), 
the decree in such oaees brings about a 
new state of things at d imposes a i,ew 
obligation on the parly against whom 

is hnally decided. Another 
cf the farce principle is to be 
Rangagyti Appa liao v. Bubbu 
(9) and this case, whish is also 
of the Judicial Committee of 
Council, is nearer to the present, 
for arrears of rent, the period 
of limitation was held to run from the 
date .when the 6oal decree determining 
Ihe rent vias passed and not from the 
close of the Fasli year for which the rent 
was paid. In Rajognpalan v. Kasivoti 
Somasundara T/.nmbiran (10) this Court 
applied the principle of the ruling in 
Bassu Kuar v. Dhum Singh (6) to a cafe 

in which the facte were as follows :_4., 

trustee of a temple, ezebanged certain temple 
lands with B. and obtaii ed certain lands 
from B. in exchange. 0. brought a suit 
against A. to recover the lands obtained by A, 
in exchange from B. and poeseseion was 
decried in favour of C., and A, was deprived 
of posfeesioD in ezioutinn cfilie decree on 
18lh December 1890. A. preferred appeals 
Bucoefsively to the District Court and to the 
High Court and the decree was ooiifitmed on 
second appeal on the ‘/Srd February 1892. 
On the 22nd February 190#, A.’i sucoeRfor 
brcogbt a suit against B. to rocovir the 
lands got by a from .4. It waa held that 
the diiposeeition of plaintiffs which entitled 
him to bring a suit under section 119 of 
the Tramferof Property Aot must beheld 
to have taken place only when the decree 


M ^ o' ^ COOO) fis. 

• 9) 27 M. l'3j R <• W. N. I«^, 14 M. L. J If 

Bom. L. B. 24li 8 I. A. 17* 8 8ar. P. 0. J 017 

(jo)30M.aio. IT M.L.j,i4e. 
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feoond appeal by the High Court. 

In another case their Lordships of the 
Privy Council would seem to have upheld a 
proposition of even broader scope than those 
laid down in the above rulings. In Lukhan 
Ohunder Sen MadhusuJan 5e/i (11) it was 
held by Ihe learned Judges of the Calcutia 

igh Court, relying on the decisions 
in Ranee Sutno M(iet Shooskee v. 
Sfokhee Burmonia (5) and Bassu Kuar 
V. Dhum Snigh (t) fhat lha plaintiff’s rights 
in that oaoe most be taken to have been 
fuppf-rided between the date of the decree of 
the Lourt of trial in a previous suit in 
favour of the plaintiffs (who in that litiga- 
tion were arrayed as defendants) and the 
date of the reversal of that decree by the 
Appellate C ourt, and the Judicial Committee 
approved of this decision. 

Here, so long as the judgment of the 
Subordinate Judge in Original Suit No. 23 
of 1905 was in force, the plaintiff o.oold not 
sncoishfully recover the money levied by the 
Government for water oeBR;aod, ba observed 
by their Lordships of the Privy Council in 
Bassu Kuar v. Dhum Singh (6). "it would be 
an inconvenient state of the law if it were 
found necessary for a man to institute, a 
perfectly vain limitation urtder peril of losing 

Ills pfoperty ifho does not,” Under Article 
115 the period of limitation ruos from the 
date cf ihe breach in respect of which the 
fiiit was institnted. So 1 mg as (he 
Govfri ment had a decree in its favonr wlr'oh 
held that there was no such oonlract I e* 
tween (he parties at all, it couU not be 

p.»Hi that there was a breach of any ooritrool 

f-r which ihe plaintiff could obtain oompeo* 
fion. Under Ailiole r2 time runs from the 
date when the money is received, which 
clearly rreans, received for the plaintiff’s use. 
Until the judgment of the High Court in 
Iho euit of 1 t5 declared the plaintiff’* 
right, the plaintiff could not claim 
that the money was received for her use. 
The money realised by the Secretary of State 
from the ryots became the money for the 
pliintiff's use only when it was found that 
1' o lands «ere Mamool, wet, and the Govern* 
n.ent war, therefore, nut entitled to Invy case 
in rpspeot of them. 

7 ai..J. fO, 3 .M, L.T.tfOi 12 0. 

n Nr3A0« 
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As the appellaot has failed on both 
the points the appeals will be disoiiesed with 
aoste. 

Oldfibld, J. — (October 24, 1918).—The 

plaintiff,originally a ZAinindarini, now her sna* 
oassor, owns land deeeribed as Momool Pallaro, 
that is, lands entitled to irrigation from Gov¬ 
ernment abannels free of oharge. In 1904, as a 
resaltof whatisreferred to'asa settlement, Gov¬ 
ernment held that the land was not entitled 
to free irrigation and in Faeli 1314 imposed 
a oharge for water. Plaintiff at onoe began 
legal prooeedings, olaiming a general deoh- 
ratioD and injanatinn and re payment of the 
water rate, whioh had been paid for Fasli 
1314, In sobseqaent years she paid nothing; 
and water was snpplied to the land in oon- 
sideration of payment by the ryots, who 
ware aotoally oaltivating it. They made 
these payments to Government direot, al- 
thoQgh, as Exhibit G. series shows and no 
one now denies, they held the land under 
plaintiff as wet; that is, as land for whioh 
she was boand to supply waler, obtaining 
it from the Government ohannels, whioh, it 
is not dispatud, were the only aosessible 
sooroe, whether gratoitoasly or not being 
immaterial. If arrangements had been made 
io aoeordanoe with the relations between the 
plaintiff and the ryots, the latter would, 
as before, have paid for the water, whioh the 
former would have obtained for Ithem from 
Qjvernment on payment of the oharge newly 
•mposed. Instead, (hose relations were 
abandoned to the extent that the ryots paid 
plaintiff only for unirrigated or dry land and 
themselves obtained the water on payment 
from Government. Bat they reoognised 
plaintiff's claim to the extent that they sub¬ 
mitted to the insertion in Exhibit Q. eerier, 
the yearly Moohilikas executed by them in 
Faslis |3»5 6 7 (and one of them in Q, 400 
in Fasli 1318) of a olause, assigning to plaiot- 
iff their right to reoover the water rate 
paid to Government in oase it tamed out to 
be reooverable, thus at no expense to them¬ 
selves attempting to safeguard phintiff’s 
right to wet assessment, if it ehould turn 
out that the land was Mamool Pallam. 
Plaintiff, on I9(h Mareh I9l4, obtained the 
High Ooart^d decision that it wag so aod 
then sued to reoover the amounts thuipaid 
to Government by the ryot-i. The lower 
Court has deoreed them and these are appeals 
dgaiDBt its depreeg. Appeql Sait Nj. 492 of 


1917 relating to the payment for Fasli 132^ 
and Appeal Suit No. 113 to those for other 
Faslis. The appeals are argued on two 
grounds, that (I) plaintiff has no oause of 
action ; (2) if there is one, the suits are out 
of time. 1 he ooutentions as regards the 
former ard that the suits would lie whether 
desoribed as (1) for damages, or (2) for 
money had and received by Govern¬ 
ment. for plaintiff’s nse, or (3) as regards the 
payments eoverad by Exhibit Q series for 
the amounts re-payable to the ryots, who had 
as.signed their olaims thereby. 

Firstly, there is the anntention that plaint¬ 
iff, owing to the mistaken action of Govern¬ 
ment, oould not realise the full normal in- 
eome from the land, beoanse she oould 
realise only at dry rates and that Govern¬ 
ment must oompensate her for this loss, the 
oompensatioQ being measnred by ths diffir- 
eooe bstween dry and wet rates, that is, the 
amount of the water rate. Something has 
bsen said as to the immediate liability to 
Governraeot for water rate, when it oould 
be legally oharged; and there is no doubt 
with referenoe to /To/ftlinffa Seita Royar v. 
iSoftasrauarna Aiyar (1) that, until Aot 11 of 
1913 beoame hw, plaintiff, as the Zemind ir, 
was liable and not tho ryots. But that 
point is not of importanse. For, if plaintiff 
lud reaeived wet rate from the ryots and 
passed on part of it as water rate to Govern* 
meat, the resnlt would have been the same 
as that aotually raashed by the prooedure 
employed, by whioh plaintiff only reoeivad 
dry rate an! the ryots paid Government for 
the water. The faot is that, whatever 
arrangement had been made regarding the 
immediate responsibility for the payment to 
the Government, plaintiff would have baen 
damnihed, beoause the water she wos entitled 
to would have been out off, if no payment 
had been made, and immndiately or nltimately 
she would have been deprived of its value. 
In these oiroametano8.s, it must held that 
the suits as for damages are sustain¬ 
able. 

The question is, then, whether they are 
in time with, referenoe, at present, not to 
ths gener.il argument relied on to whioh 
I return, but to partioular Artiole* of 
Sohedule I of the Limitation Aot. Those 
referred to ars Noe. 35 and 115 and the 
question as bet-veen them is, whether the 

tortious aot of Goyermnenl in lev/iog 
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time began to ran and the oiaee of aetion 


water rate involved a breaoh of oontraot. 
It IS eontended that it did eo, beeanse 
the olaim was eontrary to the Permanent 
tettlement, in which a oontrait was em 
bodied. As observed in the jodgment in 

Appeal Sait No. 35 of 
If 0?. the foil extent claimed by plaintiff was 
classed as wet at the Permanent Settle¬ 
ment. It follows that she is entitled to free 
irrigation thereapon.” That the Permanent 

Settlement oreated a oontraotnal relation is in 

my opinion, olear. Plaintiff’s Sannad is 
not before os. Bat it is not dispoted that 
It IS in the asnal form; and. although it 
may be expreseed ss a grant, it will not 
the lees fulfil the essentials of a oontraot 
in virtue of the obligation to pay Peishoosh 
on whioh the tenure is oonditional and for 
which It presumably provides. In these 
oiroomstanoes, I would apply Article 
lift and hold that the suits are in 
time in refpeot of payments made after 
eth September 1911. that is, within three 
years before the date of the plaint in Appeal 
Suit No. 40. 

I have had the advantage of reading my 
learned brother’s observations on petitioner’s 
claim as for money had and received; 
and I entertain some doubt whether the scope 
of the action eo described is wide enough to 
cover the claim before ns. I should alec, if 
•ceoessaiy, hold againet plaintiff’s right of 
motion with reference to Exhibit Q. eeries, 
bceaufe Iheie ie ro evidence that tbe pey. 
mente covered by it were made under coercion 
and if, ae 1 think, they are not recoverable 
by the ryots from Government, plaintiff can- 
not recover them ae the ryots’ aeeigree. But 
4t ie not necessary for me to deal with these 
aspects of the case at length, because whether 
the claim ie regarded as one for money bad 
and received or (ns regards part of it) as 
tased’on Exhib it Q. series, no greater amount 
can be recoverable and no longer time will be 
available for suing than if it be regarded as 
a claim for damages, to whioh Article 115 
must be applied. I would accordingly hold 
4bat tbe claim ie barred except ae regard 
the throe last payments in question in 

App^l Suit No. 113 and as regards Appeal 
Suit No. 402. 

. Plaintiff, however, argues further that any 

detailed eoreideration of the Articles appli 

cable to » er o.cim under its different aspects 

Icpnneceseary.becaoEe, whatcveritsoharaoler, 


arose on a date within six miDthnof the pre- 
eentfttioDof hie first plaint, lyth Marsh 1914, 
when the illegality of tbe imposition of a 
oharge for water was established by this 
Court’s judgment and bis right to sue was 
ascertained. It is difficult to formulate 
any general principle as underlying this 
contention, whioh would not be obviously 
open to objection and would not be irreoon- 
oileable with plaintiff’e own oonHuot in suing 
to recover the payment made for Fasil 1314 
in the suit, in wtioh that judgment wss 
given, since, if the cause of action for one 
payment arose before the judgment, so also 
would that for others. Generally, however. 
It appears necessary for plaintiff to es'ablieh 
at least that the running of time is suspend, 
ed, BO long as ary pending proceeding 
in whioh any matter essential to the 
determination of the olaim is in issue, 
remains undecided. Thie principle is 
novel and wonid be far-reaching and 
it ie not suggested that it is implied iu any 
particular provision of the Limitation Act. 
Of the authorities relied on as supporting it, 
Rangnyua Appj Rao v. Bobh^i Sriramulu 
(9) no doubt treated the cause of action 
for rent for a series of years as arising only 
when the proper rate of rent had been asoer. 
lamed by the final judgment in separate 
proceedings; but those proceedings wora 
before the Collector under Madras Act Till 
of 1865, and, until they ended, tbe rate of 
rent was uncertain, and no arrear could be 
said to have become due ; whereas, here, the 
amount which the plaintiff was entitled to 
olaim, whether as damages or otherwise, was 
known when it was paid. There are, next, 
cases, such as Bastu Kuar v. Dhum Singh (6), 
Udit Aarui'n Mitr v. Muhammad Minnutulla 
(7), Ammo Bibi v. Udit Narain Mura (12) 
and Jamna Das v. No^m-tin.fiiMo Bibi (8), 
in which the plaintiff suing lo recover 
money which had passed in a traucaotion 
designed to effect a tranefer of land, was 
allowed the time taken in obtaining a decision 
that such transaction was unsustainable. 
They were all based on an alleged contractual 
relation and, as observed in the laet cited, 
were covered by section 65, Indian Contract 
Aof, and Article 9?, Schedule I, Indian 

lai 1 Ind Oas fiOO, L. ddf 11 Bom L B. fi2C| 

10 M h. J, 2il6i6 M. L. T. 80, 9 0. L J. 612, 86 I. 

A 44 ;P C.). 
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of redemption between persons elaicDtng as 


Limitation Aet, the dietioetion from the ease 
before ns being that in them the previoos 
judgment wbieh negatived the claim for land, 
was the eanee of action for the claim for 
money {whilst, here, the only importance of 
the previoQs judgment is as an adjudication 
of an issue arising in connection with 
olaims, wbieh could have been made before it 
and would have been equally valid, if it bad 
never been given, 

There are, next, two decisions of the Privy 
Council, the effect of which appears most 
clearly in the reference to them in Lakhan 
Ohunder Sen v. Madhtuudan Sen (11) that 
judgment being accepted in general terms 
as correot by the Privy Council in Nrityamoni 
Da$$i V. LakhQn Ohunder Sen (13). in that 
ease, certain persons had, as defendants in a 
suit lor the division of the property of an 
intestate, obtained a decree for a share which 
was Bit aside on appeal, beoaoee they should 
themselves have sued ; and when they did so 
later, it wee held that they were entitled 
to exclude from the time available 
to them the period during which the 
decree in their favour had been in force, 
Bat.ee Sumo Moyee v. Shoothee ^okhee 
Burmonia (5) and Prannaih Roy Ohowdry 
V. Bcokea Begum (14) being referred to and 
also the recognition by Lord Eldon in 

l uUeney y. Warren (15), of the principle that 
Courts should relieve parties against that 
injustice occasioned by its own acts or 
oversights at the instance of the party, against 
whom the relief is sought.” In the Bret of the 
two cases cited, the plaintiff was suing for 
arrears of rent, which she had realized once 
by sale of the tenure and had to refund on 
the sale being set aside; during the period 
she bad the arrears, she could not sue for 
them and, as Sir R. P. Collier explained in 
Buro Perthad Roy v. Qopal Dae (16), she was 
on that account entitled to exclude that 
period, when it afterwards was necessary 
for her to sue. In the second it was held, 
with reference to Bengal Hegnlation 111 
of I7l3, section 14, ihat the pendency of 

litigation as to the ownership of an equity 

(laiaaind Cm. 462i 0. OOOj 30 M. L. J. 629; 

(1016) 1 M, \V. N 332; 3 U W. 471; Is Bom. L. R. 
416; 24 0. L.J.1 i20 M. L.T. 10;20 0. W. N.622 P.O.'. 

(14.7 M. I. A. 323; 4 W. R P. 0. 37; 1 Sutli P. 
0, J. 3C7i 1 Bar. P. 0. J. OOi; 19 E. R. 331. 

(16) 0891/ 6 Vos 78at p. 92; 31 B. R 944; 6 U. 
B. 2c!0« 

(10) fi 0,2B5nt p, ?69; !2 C. L. R. 129; 9 I. A K'; 6 
ind. Jur. 640;4|8w. p. 0. J.30<j 41n<l Uec.Cs.s.) 820. 


representatives of the mortgagor was good 
and sofiBcient cause for delay in inatitating 
prooeedinga for foreclosure until its oonclu* 
sion. This decision is not of asBistanae 
to plaintiff and wap, in any case, given 
with reference to a special lav^; but the 
two others are aotboiity only foi the position 
that a plaintiff need not eue so long as 
it would be useless for him to do so, 
because, through no fault of bis own, be 
believed that he had already all that he 
could claim. The distinction between enob 
eases and the one before us can be illus* 
trated directly 1 y reference to flurro Kumar 
Qhose V. Kali Krishna Thakur (17) where 
the plaintiff was not allowed to rely on 
a declaratory decree as the cause of 
action for arrears of rent, the facts being 
expressly distinguished from those in 
Rnnee >urno Moyee v. Shoothee Mo'ihee 
Burmonia (5) because be could have sued for 
the latter without waiting for the former, as 
the plaintiff could have done here and as, 
with reference to one year, be actually did. 

Of the last and, perhaps, the etrongest 
group of oases relied on, Shama Purthoil 
Roy OkouJhery v. Hutto Purehad Roy Ohouf' 
dhery (l8) decided that a suit lay for 
restitution of monry paid as inierest under 
a decree pai’sed in conformity with a 
previous judgment in other proceedings 
which had einee been superf-eded on appeal. 
This g >68 LO way in suppoit of plaintiff’s 
contention. But statedly in accordance with 
the majority of a Full Bench of the Oulootta 
High Court held in Jogeth Ohunder Duit 
V. Kali Churn Dull (19) that money paid 
under a decree for rent at an enhanced rate, 
passed in aocordaDoe with a subsisting decree 
granting an enhaneemeDt, could be recovered, 
when the last mentioned decree had been 
reversed in appeal; and in Kali Ohum Dutt 
v. Jogeth Ohundtr Dutt (20) the date of 
Buob reversal was held to be the date 
on which the cause of action for the snit 
to recover arose. This, at first sight, is no 
doubt in plaintiff’s favour. But, even if 
Jogeth Ohunder Dutt v. Kali Ohurn Dutt (19) 
be accepted as good law, (.uod with all due 
deference it may be doubted whether it 

(17J 17 0. 251; 8 lud.Doo. (N.c.) 706. 

( 10 M. 1. A. 203at pp. 21], 212; 8 W. R. P. 0. 

11; 2 Suth- P. 0. J. 103; 19 E. B. 948. 

Ii9; A C. 30 j I C L. R. t'; I Ind. Dec. /s. Oil. 

^20) 2 0. L. R. 364, 
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follows from Shama Purthad Roy Ghowdherf/*s 
case (18)] the foondation of both is plaintiff’s 
right to reatitation of payments, whiah be 
himself had made in ODosequenee of the 
previous erroneous judgment, and the 
present ease rouet be distinguished, beeause, 
so far as the plaintiff’s olaim is to 
recover damages it rests on no right to 
restitution and would in fast be equally 
sustainable, if no payments had been made 
by any one, and, so fires it is to reoover 
the amount of aotual paymentr, none were 
made by him or on his behalf. It may be 
added, as regards the payments covered by 
Exhibit Q, series, for whish plaintiff sues 
as assignee cf the ryots, that, oonsistently 
with the previous refereooe to tbeir posi¬ 
tion, they cannot be regarded as having 
made any of their payments in discharge 
of any legal obligation based on the erroneous 
judgment againet plaintiff and that they 
in fast made some of them before it 
was given. Authority in favour of plaint, 
iff’s contention failing, 1 would reject 
it, respectfully observing in doing so, 
that the argument from inconvenience 
appears to have received excessive atten* 
tion in Jogesh Chunder Dutt v Kali 
Ohurn Dutt (19) since the provision of 
the former Oodr, corresponding with section 
10 of the preeenl, is not referred to in the 
judgments of the majority of the Court 
and it would have been open to the plaintiff 
there, as it was to the pUiuiiff before n^, 
to have any suits in respect of subsequent 
years adjourned until a 6oal decision as to 
his rights had been obtained. 

In aicordance with the foregoing, 1 
would allow Appeal Suit No. lid of 1917 
as regards the Faslis prior to Fasli 1321, 
dismissing the suit in respect of them. 
Parties to pay and receive proportionate 
costa throughout. Appeal Suit No. 402 
of 1917 must be dismissed with costa. 

Bt thi Court.— Under section 98 of Code 
of Civil Procedure, the appeals are dismissed 
with costs. 


This Tietters Patent appeal came on for 
hearing on the 4th and 5th of March 1920. 

The Ooveromeot Pleader (Mr V. Home 
earn), for the appellaut.—The suit is not 
maiDtainable. The plaintiff bac do eause of 
a^on. Th« lUegal levy of water secs was 
from the ryote apd not from the Zamindarioi 


the plaintiff. The arrangement between the 
Zemindar and the ryots for remission of 
rent does not affect the Government who was 
no party to it. The ryots, if so advised, could 
have sued Government for restitution. The 
suit cannot be regarded as one for breach 
of an implied contract by the Government 
with the Zemindar as per the terms of the 
Permanent Settlement. Such a olaim for 
damages would be too remote. The remission 
of rent corresponding to the water cess was 
voluntaiy cn the part of the plaintiff. There 
was no compulsion ’ on her to forego it, It 
was quite open to her to realize the full rent 
due by the ryots. Thera is no express or 
implied agreement by the plaintiff to indem* 
nify the ryots The suit itself is not framed 
as one for damages, nor has the Sanad been 
pot inevidense. In the Z)miudar’s suit for 
arrears of rent the ryots could not plead a 
set-off of the amounts paid by them to 
Government. 

The suit is barred under Article 16 of the 
Limitation Act. If any, the plaintiff could 
only recover the amount collected by Govern* 
ment within a year preceding the date of suitw 
Mr. A, Krishnatteami/ Aif/ar, for the 
respondents.—There was a good cause of 
action for the plaintiff’s suit. Pattas' and 
Muohil.kas were exchanged between the 
plaintiff and her ryots for Faslis 1315 to ISlIl, 
wherein remi.snon of rents oorresponding to 
tKe water cess levied from the ryots was made 
by the plaintiff. Those Muohilikas may be 
treated as transfers to the plaintiff of the 
actionable claim of the ryots to recover the 
amounts illegally levied by Government. 
Even for the sncoeeding Faslis the arrange* 
ment was the same, though by reason of the 
passing of the Estates Land Act, Pattas and 
Muohilikas were dispensed with. Such an 
arrangement enured for the plaintiff to give 
her a cause of aotioo. The loss caused to 
the plaintiff by preventing her from coUeoting 
the usual rent from the ryots owing to the 
action of Government undoubtedly gave 
plaintiff a cause of action. 

The action is also suetainable as for 
damages for breach of an implied contract 
by Governments to eupply water to the 
Zemindar free of water tax. 

The money id io Government was vir* 
toail) tbo piaiiiiiff'e rarnty and (be person 
whose money was illegally taken wasentidecl 
to sue. 
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In any event tbe payment by the ryots aan 
be treated as mada agents of the Z iminiariDi, 
the plaintiff by virtne of tbe arrangement 
between them. On that basis the aetion 
sonld be enetained. 

As to limitatinn, tbe plaintiff had her 
eanee of aotion on the reversal of tbe desree 
in her prior soit by, tbe High Court. So 
long as tbe appeal was pending any suit she 
might institute would not have been deereed. 
This follows from (he prinoiple of the ruling 
in Jontth Ohunder Dutt v. Kali Okurn Duit 

(19). 

JUDGMENT. 

Wallip, 0. J.—This is a suit brought by 
the holder of a permanently settled estate to 
reoover water oesp, alleged to have been 
illegally eolleoted from her ryots from Fasli 
1J15 to Fasli 1323 (1905 to 1913). As 
regards Fasli 1314, there was then in foroe 
an arrangement between Government and tbe 
Zemindars that the Zemindars should oolleot 
the water oess on behalf of Government from 
the ryots and pay it over to Government sub- 
jeot to a deduotioD of ten per cent, for ojlloe- 
tiOQ. Porsuant to this arrangement, Govern¬ 
ment made tbe demand for Fasli 1314. In this 

ease on tbe Zemindarini who paid it, and on 
3rd July 1905 instituted Original Suit No. 23 
of 1905 for resovery of tbe money so paid 
and a deolaration that tbe levy was illegal. 
Her suit was dismissed by the Subordinate 
Judge but was ultimately desreed by this 
Court on I9tb Marsh 1914 in Appeal Suit 
No. 35 of 1908. No question was raised in that 
euit as to the Zemindarini’s right to reoover, 
if the sees had been wrongly levied. The 
arrangement for the oolleotion of water-oess 
by tbe Zemindars having been determined, 
Government oolleoted the sees for Fasli 1315 
and following Faelis from the ryots direct, 
and tbe Zemindarini, after obtaining a decree 
in Appeal Suit No, 35 of 1908, instituted the 
present suit to reiover bask tbe water-sees 
levied from tbe ryots for Fasil 1315 and the 
following Faslia, Tbe Subordinate Judge 
desreed tbe suit. Tbe learned Judges, 
Abdur Rahim, and OldBeld, JJ., who heard 
tbe appeal, differed as to the extent to whieb 
the slaim wae barred, and the whole ease has 
been re-argued before ue on appeal from tbe 
prevailing judgment of Abdur Rabim, J. 

Act VII of 1865 imposes a statutory 
water oess, for the use of water forirrigation, 

from a Govercm^nt eourse, upon boldtirs of 


permanently settled estates and other land- 
holder.°, bat contains an exemption in favour 
cf the former class to tbe extent to which 
they are entitled, by virtue of engagements 
with the Government, to irrigation free of 
separate charge- Land-holders were said to 
engage with the Government for the payment 
of land revenue, aud it is well-settled that 
the h'annads granted to the holders of per¬ 
manently eettlfd estates are engagements 
within tbe meaning of tbe Act. It was 
decided in the plaintiff’s appeal in the former 
suit that the facts of tbe present case brought 
it within the exemption, and it is not now 
questioned that the levy from tbe ryots of 
water-oess for Fasli 1315 and the following 
Frtslis was wrongful. Further, even if 
Government had been entitled to levy water- 
oess, the person directly liable was tbe 
Zemindarini and not the ryots as held in 
KotliUtiga Sellu Rogar v. Sahatranama Aiyir 
(1). Here, neither tbe land-holder por tbe 
ryots were liable to pay the cess, and tbe 
ryots, by paying i\ could not acquire any 
right cf reoouire against the land bolder 
under tbe Revenue Recovery Ac^ or otherwise. 
Their remedy was to sue the Government to 
reoover back the money levied from them 
under dureee as money bad and received to 
their u-e, and sueh a euit would have been 
governed by the general Article 62 applicable 
to this form of action, if the Legislatore bad 
not prescribed a special Article, Article 16, 
with a shorter period of limitation, for this 
particular class of soite. 

Having regard to tbe fact tb^t the plaintiff 
arranged with the ryots that the water-oees 
should be paid I)y them aud deducted from 
their rent aid that tbe plaintiff should be 
entitled to it if recovered back from Govern- 
meet, an ariaTigement which was (mbcdied 
in the great majority of the Pat(as and 
MucHl kae which weie (zobauged between 
tbe Zemindarini and the lyots for Faslis 1315 
to 1318, it has been contended br fore uc that 
there Muohilikas may be treated as transfers 
in writing by the ryots to the Zemindarini of 
the r 3 ote’aetiorable claims to recover back 
tbe money illegally levied freni them. 

Tbie eoLtention may be accepted, enbjest 
to tbe question of limitation with which I 
will deal separately, bates regards the period 
eubseqnent to 1908, there are no Moobilikas 
which could be regarded as transfers in writ¬ 
ing eatisfying the provisions of section 13Q 
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of the Transfer of Property Aot, as the 
prattioe of exobaDginar Pattas and Moshilikas 
wasdisaontinaed after the ooming into forae 
of the Madras Kstates Land Aat of 1908. 

OomiDg now to the aanaea of aati'on alleged 
m the plaint, the plaintiff’s ease, as stated in 
paragraphs 11 to 13. was that it was arrang. 
ed between the Zemindarini and the ryots 
that the ryots were to dedoat the water* 
•ess alaimed by Government from the wet 
rate of rent payable by the ryots to the 
/iemindanni and pay it to Government on 
her behalf. It is not alleged that Govern 
ment made any direac demand npon the 
Zsmindarini, or was a party to the arrange- 
meet between the Zsmindarini and the ryots 
by whioh the water aess demanded of them 
was to be regarded as paid by them on 
aaaount of the Zamiudarini. If the Govern- 
ilient had demanded payment of the water- 
•ess from the Zemindarini, ehe might of 
•onrse have arranged with the ryots to pay 

it on her behalf, bnt I do not 6od any 
eyidenoB of snah a demand. Government bad, 
for a long time, been employing Zemindars to 
•olleat water-ossa from the Zemindari ryots 
On tbeir behalf for a remnneration of ten per 
eent. of theoolleatione, and when they aban¬ 
doned this syetem, they made the demand on 
the ryots and not on the Z)miaiarini. In 
there airoomatanoes, I do not eee how the 
Zimindarini oan alaim to reoover baok the 
money as illegally levied from her whioh it 
was not. The fast that if water oess had been 
payable they might have aalled on the 
Zemindarini to piy it seems to me immaterial. 

In paragraph 15 of the plaint the aanse of 

aetion is stated to be the loss oanaed to the 

plaintiff by disentitling and preeenting the 

plaintiff from oolleating the asaal wet rates 

of assessment from the ryots. The aation of the 

Governmont in levying an illegal sees from 

the ryots did not relieve them from their 

obligation to pay their existing rents to 

the Zamindarini. or give them any reaoorse 

against her as she oannot be held to have 

entered into any aontraet to indemnify them 

against illegal demands by Government. 

Ibnr remedy for eooh demands waa not 

againet her bat against the Government. 

This aaDse of aatioo, therefore, ia not made 
ook. 

P.,.gr.ph 16 of the plainl. a. I onder. 
•iMd jt, aliases thaS b, illegal ooljeotion of 


imi 
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the less Government eansed loss to the 
plaintiff by preventing the Zemindarini from 
adding the amount of the water eess to the 
rent in the oourse of her usual iDoremente 
of Cist as she would otherwise have done. 
Ibis illegal demand from the ryots and 
Its enforoement may have affeated the let¬ 
ting value of the land, bnt putting forward 
an unfounded alaim to a aharge on another 
man s land, is not an aotionable wrong, 
unless It be done maliaiously andoaiaaions 
speoial damage when it amounts to aationable 
slander of title. No suoh oaose of aation 
has been relied on in the argument. It 
IS not alleged that the aetion of Government 
was maliaiona and there ia no pretense for 
saying that it was not a 5o«o dds alaim of 
right whioh is not an aationable wrong. 

I have now dealt with all the oauses of 
aetion alleged io the plaint. The learned 
Judges who heard the appeal have treated 
the soit as one for damages for a breaab 
by Government of an implied aontraat 
arising out of the permanent Saonad to 
supply water to the Zemindarini free of 
water tax. and have held that, io so far 
as the suit is not barred, the pUintifl is 
entitled to reoover by way of damages the 
oeas levied from the ryots. This is not 
the oase laid in the plaint nor has the 
Saonad been put in evidenoe. The usual 
Sannad, as interpreted by the Privy Oooosil 
in Kandukuri Baloiurya Pra$idha Row v, 
Seereiaru of State (2) no doubt entitles the 
plaintiff to the use of the water in dues- 
tion for irrigation eubjeot only to the pay. 
meat of the Peisheush, or permanently 
aeitlel land revenue. In the present oase, 
the Government have neither interfered with 
the supply of water nor made any demand 
for land revenue or otherwise from the 
plaintiff. What they have done ia to levy 
from the ryots atatotory wa^er oesa io a 
ease where the Statute does not authorise 
the levy, and to levy it not from the 
Zsmindarini from whom it ought to have 
been levied if leviable at all, but from the 
ryots. Having regard to the fast that the 
levy from the ryole was not priteated by 
the Statotr, it may have been open to the 
plaintiff to treat it ae a breaoh of the 
aontraat in the permanent Saonad, if' the 
Sanbad esn be read as eontaioing an implied 
•ortraat not to make any sueb demand no 
the ryots, This, howoyer, is » eoit by 
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the plaintiff to recover from the Government 
the water oess aetoally paid to them by the 
fyots* and not a suit for damaffee oaaeed 
to the plaintiff by reason of Government 
bavingr made an illegal demand on the 
plaintiff'e ryote contrary to an implied 
contract to be gathered from the terms of 
the permanent Sannad The damages in 
0Qoh a Bait wooli be the loss aetoally 
resolting to the plaintiff from the demand 
on the ryote and not the amoant of the 
•ess levied from them by Government. The 
suit ie not framed as one to recover dam¬ 
ages from breach of each an implied 
oontraet, nor has the plaintiff given any 
evidence of the damages she would have 
eostained if she had left the ryote to pay 
the Government demand and sue to recover 
it back. In these circumstances, I do not 
think we are called on to deal with the 
•aee on that footing. 

There only remains the question of limita¬ 
tion, as regards the actiooable claims of the 
ryots which may be regarded as having 
been transferred to the plaintiff by the 
Muahilikas executed by the ryote in the 
plaintiff’s favour down to the year 1908. 
Pn'mo facte, there claims are all barred under 
Article 16, but it has been contended before 
ne that they are not barred because the 
plaintiff’e own suit. Original Suit No. 23 
of 1906,, which raised (he question of the 
Government’s right to levy the oe<!e was 
pending, or under appeal, when the water- 
oess nowin euit was levied. The fact that 
when a cause of action arose the plaintiff 
or some body else bad a suit pending which 
raised the same question does not exempt him 
from the operation of the Limitation Act, 
nor does the decree in that suit give him 
a freeh eauee of action with a fresh start¬ 
ing point. In the recent Full Bench case, Sir 
Abdul Rahim, Officiating Chief Justice, on 
farther consideration, bad not adhered to the 
opinion expressed in the judgment under 
appeal that the plaintiff was not bound to 
sue on her present eauee of action antil 
the decree of the Subordinate Judge dia- 
misBiDg the suit with reference to the previoue 
Fash had been reversed, because till then 
Bhe could not have sued euccesefnlly. In 
the argument before ua, Mr. A. Krishna- 
Bwami for the plaintiff relied strongly 
on the decision of the majority of the 
Fall ] Bench m Jotjeth Ohunder Dutt v. 


Kah Ohurn Dutt (19). All that was decided 
there was that a tenant, on the reversal of 
a decree ordering him to pay rent at a 
certain rate, was entitled to recover the exoesa 
rent paid by him under eubjequent decrees 
passed on the basis of the 6r8t decree while 
it was under appeal, although he bad not 
preferred separate appeals against snob 
decrees. It ie said to follow logically that 
when, in the case of a recurring cause of 
action, a plaintiff has failed in hie 6r8t 
suit and has appealed against the decree 
dismieeing his suit he is entitled to wait 
ontil the appeal has been disposed of finally 
before suing in respect of the subsequent 
cause of action. It is immaterial whether 
this conolosion follows logioslly or not, because 
it is opposed to the express provisions of the 
Limitation Act as to the institution of suits 
within the prescribed periods. On (be other 
eide the decision of the majority of the 
Full Bench in Jegesh Ohunder Dutt v. ali 
Ohurn Dutt (19), which was recently followed 
by me in Bommaievara Venkata Nara- 
itmha Naiduv. Rani Venkatappoyya (2\) as 
laying down a rule of practical convenience 
lu the oircumstanoee of this country 
has been eUaeked ae infringing the 
rale m ita’nlt v. Hampton (,22). Aa to 
this I will only eay now that I do not 
think thie objeetion ie neeeeearily fatal. 
The eieeptiona whioh Lord Mansfield was 
anx.ona to engraft apon that role in Men y. 

adapted in 

England, but the conditions of Indian litiga- 

tionareexeeptional.andthehardshipofreQQir. 

ing the unsooce&sful parfy in the first suit to 
go on defendmg subsequent suits and appeal- 
mg from the decrees passed in them year after 
year for the sole purpose of complying with 
Harriot , Hampton (22) while the Zn eoit 

ZTt’o' t ."“y‘‘■■•o-gt three Courts in 
India to the Privy Coun.il ie undoubtedly 

1 !“. 

filed m batehee these appeals may have to 
be filed annually in hundrede. Suah a etate 
of the law 19 far rum ideal, at any rate for 
the litigant, aod 1 think that, in deeiding 
as they did, the majority of the Full Beneh 
were a.tuated by thie eoneideration ae well 
ae by the fast that ,n Siama Pur.had Sop 

(21) 64 Ind. Cm. 6475 37 M L J fioi 

'vMtUh h-ditton 

4 7 1 - R. 209} 2 hap. 646} 4 R. R. 439} 101 E. R. 069. 
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Ohowifery v. Burro Pur shad Roy Chourdhey 
(18). the Privy Coonoil had held that, in the 
oiroametanoea of that oafle, a soit woold lie 
to recover baok money paid under a decree, 
againat whioh no appeal had been preferred, 
where in the later suit the Court had merely 
followed the judgment in the main suit 
whiob was then under appeal and waa after¬ 
wards reversed. 

I think the plaintiff’s soit fail-? and that 
the appeal should be allowed in toto and the 
suit dismissed with oonts throughout, where* 
as my learned brothers consider that she is 
entitled to the cess for one year, Ojr 
decree, of coarre, is only decisive of the legal 
merits of the case. I observe that the only 
evidence given for the defence was to the 
effect that the ryots were claiming that the 
refund should be made to them notwithstand¬ 
ing the fact that the amount of the cess 
levied from them by Qovernraent was deduct¬ 
ed from the rent payable by them to the 
Zsmindarini eo that the loss really fell on 
her. If this was an obstacle to a refund 
being made to the Zsmindarini or her repre 
senlative, it may be removed by the decision 
of the Court that the ryots’ claims are clearly 
barred. 

Atliio, J.—I have bad the advantago of 
perusing the judgments of my Lord, the 
Chief Justice, and my learned brother Ooutts- 
Trotter, J , and feel it unnecessary to say 
much. As regards the maintainability of the 
suit, I agree with the latter that, if traated as 
a suit for damages, it most fail for remoteness ; 
but that it is maintainable on the basis that 
the payments of water os-s to Government 
were made by the ryots under arrangement 
with the Zsmindarini, and as her agents. Ou 
this footing, plaintiff is emitted to sue to 
recover from Government those sums which 
are now admitted to have been illegally 
collected ; but such a soit will bo governed 
by Article 16 of the Limitation Ac^, 
and plaintiff will only be able to recover pay¬ 
ments made within a year before suit. 

The main argument before us has been 
over the question whether the suit should 
be treated as one of a. special- natare 
analogous to that whiob was under con¬ 
sideration of the Privy Council in Shama 
Purthad Roy Ohot$dherv v. Burro Purshad 
Roy Ohowdhery (18) I feel no doubt 
tbat it should not. The peculiar ciraum- 
Btaoces of tbat case were clearly and ei- 
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baustively explained in the judgment of 
Garth, C, J., in Jugesh Ohunder Butt v. 
Kali Churn Butt (19), with which I respect* 
folly and entirely agree. If the payments 
by the ryots in the presenf case had been 
made under decrees of Courts, it ooold 
not be said tbat those decrees bad been 

superFeded”, to use the nnu^ual ternl 
employed by Turner, L J., in his judgment 
in Shama Purshad Roy Ohowdhery v. Burro 
Purshad R/yy (18), by the decree 

of this Court in Appeal Suit No. 35 of 19081 
No suit for their recovery would, there* 
fore, lie merely by yirtue of the latter 
judgment. If it had, it might be contended 
(whether correctly or not, 1 do not sayy, 
that the benefit of the doctrine should not 
be confined only to persons who had paid 
money nnder decrees, but extended to those 
who had paid under protest without waiting 
to be sued. But it is impossible to extend 
an inapplicable doctrine, and, apart from 
Shama Purshal Roy Ohoxtdhety v. Burro 
Purshad Roy Ohoxedhery (\S)^ no authority 
has been quoted for holding that the deolara* 
tion in this Couit’s judgment in Appeal Suit 
No. 35 of 1908 gave plaintiff a fresh right 
to sue to recover sums previously paid. 

I agree in the order proposed by OonttS* 
Trotter, J. 

CooTTS-TRorritR, J.— The plaintiff in this 
suit is . the Z)m{bdarini of Vegayam* 
mapeta and she suod the Secretary of 
Stats for India to reiover a sum of 
lis. 55,112-1 3 together with interest 
baing the sum the Givernment has levied 
from the ryots in her villages as water- 
cess. 

It appears that in I9J4 Government 
carried out a revision of the register of 
Mamool, wet, land and as a result declared 
certain lands to be liable to wafer cess oh 
which it had never boon levied before. 
The Zimindarini instituted a suit, Original 
Suit No. 23 of 1905, in the Subordinate 
Judge's Court of Cocanada denying the 
right of Government to levy the new oesfs 
and claiming to recover the amount paid 
by her under protest for the preceding year. 
The Ooort of first ' instance decided the 
suit in favour of Government,'but in 1914 
the High Court reversed that decieion and 
decided that Government had no right tfo 
demand the cess, and that the Zenyindaridi 
was entitled to fr)e water fjr the me of 
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ber ryots on the footiocr of the hod beiog 
Mamool, wet. Id the years that intervened 
between the deoision of the Sobordioa^e 
Jodge in favoir of Givernment and Ibe 
Bnal^revereal by the High Coort in Maroh 
19147 the water>eeBB was paid on demand 
by the ryots to Government, and it is not 
dispoted by the learned Government Pleader 
that those payments may be taken as 
having been made under protest. The qoei- 
tionie, whether the Zamiodarioi oan get them 
baek. 

The legal position with regard to the 
oolleotioD of oess in Zemindari lands appears 
to be free from donbt. The liability to 
pay it to Government primarily rests on 
the Zimindar, but the Government oan eleot 
to oolleot it direol from the ryots aa they 
did in this ease and oan altimately enforce 
its claim by attaohment of the land and 
its orops. The Zemindar oan, and does 
charge his ryots in oompoting their rents 
for the water whioh he gets snpplied free 
from Government and that is part of the 
beneBt which was conferred, and was intended 
to be conferred, upon him by the Permanent 
Settlement, What was done in this ease 
was that, the Zemindarini remitted to her 
ryots from their rents the earns whioh 
they bad been oompelled to pay to Govern* 
ment by way of water oess onder threat of 
attachment. In the earlier years the ar*- 
rangement is embodied in the Moohilikas. 
Some are very explicit, as for iostanoe 
Exhibit Q. 400 where the ryot says : 

As the water-tax that 1 have been 
separately paying on yonr behalf to the 
Government is inolnded in yoorCist, only 
yoa yoarself may reoeive and I shall have 
no conoern with the refnnd of the said 
amoont that may be made in ease that 
the Mamnl wet* suit which yon are oon- 
dnoting is decided in yonr favoor." Bat 
the earlier ones, of whioh Exhibit Q. itself 
may be taken as a sample, really amoant 
to the same thing, -**As the Givernmsnt 
has roled that this land is Merakapallam 
land (». e.f land on whioh water-cess is 
leviable) the water-tax payable on this 
land is dedaoted and this Machilika js 
executed for the aforesaid Gist of Rs. 29-14 10 
(the balanoe after dedaotiog the oess from 
the previous rent). You are disputing 
that this land is only -Mamool, wet, but 
Dot Meraka dry wet (on which Oiet would 


be payable). If the said land is settle I 
Mamool, wat,^ and a rafoni of the thirvi 
jofli, (i. e , newly levied Gist) is made, it is 
agresd that yoo oan raoeiva from the Gjvsrn- 
mant the amount of water tax under your 
reduoed Cist,” 

The Brat answer of Givarnmiat to the 
suit is that the pi liotiff has no oause of 
action whatsoever. It ia argoed that as 
the money was levied from the ryots, the 
wrong done by G)vernment, if any, is 
wrong done to the ryot and oan create 
DO oause of aotion in the Zamiodarioi, 
One BGggasted oause of aotion is this, 
that the illegal levyiog of water-oess 
on these lands was a breaoh on the part 
of Government of the oontraot entered 
into with the Zsmiodarioi and embodied 
in the Permanent Settlement, that, oviog 
to that breaoh, she was oomoelled to 
forego a corresponding amount of rent from 
her ryotp, and that that is the damage 
she suffered. This argument appears to 
me to break down on the ground of 
remoteness of the damage alleged. I' fail 
to ser, however reasonable and praise¬ 
worthy was the step taken by the Zamin* 
darini in relief of her ryots, how it was 
a step whioh she was in any way legally 
oompdllable to take and it seems to me 
that if she bad sued the ryots for the 
full rent without any deduction of the oiss 
it would have bean no answer for I be 
ryots to plead that Goveromeot had illegally 
exacted oess from them. I do not think 
that the matter would be mended if it 
was proved, as it is mt, that the aotion 
of the Government reodared the ryti 
absolutely unabU to pay the full rant to 
their landlord. The fast that a wrong, 
doer takas away my debtor’s money 
and thereby renders him unable to 
disobarge my debt oan sorely not oraate 
a oause of astion in me against the wrong¬ 
doer. 

Bat I think that there is a oauie of 
aotion in the Zemindarini of a different 
nature an! its existense deoeuds ou the 
interpriti ion of the arraugemenb botwodn 
the Zomindarini and her ryots, eviieajed 
by the Mushilikas,.Exhibit Q. series. Those 
doaumeots must olearly mean on of 
two things ; either that the ryots assigned^ 
to the Zenundarini their oause of aetioa 
against the Government for the levy 'of ^ 



1\2 INDIAN OASES. [19gl 

etCRITiBT OR STATE FOR INDIA V. ZAUIHDARAMl OF TFOATAldHAPITA BSTATI. 


tbe illegal tax, or that the ryote agreed to 
dieeharge tbe illegal tax as the agent of 
the ZsmindariDi and that the payments 
to Qovernirent are to be treated as her 
payments wbioh, of oonree, would leave her 
free to exeroise aooh rights as ebe might 
possess to reoover them. The first oonstrac* 
tioD is not prepsed, beoause the Maohilikas 
only oover three years and the assignment 
of a saose of aotioD requires writing by the 
Transfer of Properly Aot, In my opinion, 
the second is the tree oonstrootion of the 
Moohilikas and the true effeot of the arrange* 
ment some tO| and 1 think that the payments 
made to Government in respeet of the 
illegal Cist oan be properly treated as 
payments made by the Zsmindarini through 
her various rynte aoting aR her agents 
in that behalf. It is quits true 
that, after tbe first three Paslis, the 
Muehilikas oame to an end as owing to the 
provisions of the Madras Estates Lind Ast 
(Mad. Aet I ofi908)the annual exohange 
of Pattas and Moohilikas was dispensed with. 
But payment of aess by tbe ryots oontinued, 
and, in aooordanoe with well known prinoi* 
pies, 1 think it olearly must be held that 
the payments were oontinoed on the terms 
of the same arrangement as was embodied 
in the Moohilikas of the preoeding years. 
Indeed, this seems to be expressly provided 
by seotion 52 (3) of tbe Estates Land Ast. 
* With great lespeot to the oon'rary opinion of 
the Chief Joetioe, 1 do not see how the faot 
thatOovernment was no party toapy tripartite 
agreement as to how the payments of oess 
were to be regarded oan alter their oharaoter. 
If I pay a debt, or eleotto pay under protest 
a earn wbioh is demanded from me, how 
oan my oreditor demand to be ooosulted 
as to whether I shall pay it myself or by 
my agent ? So long as be gets bis money, 
it ie immaterial to him from whose aotual 
hand be reoeiven H; be would refuse a 
tender from one who purported to be my 
agent at his peril ; and if 1 sould prove 
that in fast the tenderer was my agent, 
it would not save him to prove that he 
had not assented to tbe relation, I was 
at one time impressed by the argument 
that, as this was an illegal ezaetion, it 
■ sould only be recovered by those whose 
money had aotually been taken, and that 
, it war, therefore, immaterial to soneider 
whose payment it would have been in 


the eye of the law, had it been legal. 
But 1 think th»*t that argumfnt is un^^ound. 
The ultimate remedy in Government's bands 
is by altsohment of the land and its 
produoe, and the power given by tbe Aot 
to sue either the Zemindar or the ryot 
is merely maohinery for oarrying out 
ooDVsniently what i», in its essenoe, aright 
over the land itself. I think that it was 
competent to those interested in the land 
to agree among themselves as to wbioh of 
them should be deemed to bear tbe 
incidence of the exaotion which they all 
contended to bo illegal. I am, therefore, 
of opinion that the Zemindarini bod a 
good cause of astion against the Govern- 
ment for the return of the money wrongly 
taken from tbe ryots. What precise label 
an English lawyer would affix to that 
cause of aotion, whether be would call 
it money had and received to tbe nso of 
the plaintiff, or money paid on a considera¬ 
tion which foiled, or money extorted by 
duress, is really not material to ooneider. 
A right of aotion to recover money paid 
under protest in eattsfaotion of a elaim 
made by the revenue authorities on account 
of arrears of revenue is expressly raoognisei 
by Article 16 of the Limitation Aot, 

This brings me to the second point in 
the case. It is argued on behalf of Govern* 
ment that under Article 16 of tbe Limita¬ 
tion Aot the period of limitation is one 
year and that the Zemindarini's right to 
recover is limited to the crsi paid in the 
year, immediately preoeding the institution 
of the suit. If this bo so, it would be 
fatal to all but a fraction of her claim 
which covers the whole period from 1906 
to I9I4. The pUintiff relies on a decision 
of the Privy Council, followed in the Indian 
High Courts, as establishing the principle 
that on the reversal b/ the High Court 
of tbe judgment of the Subordinate Judge's 
Court of Oosanada in Original Suit No. ‘^1 
of 1906, a new oause of action was created 
in the plaintiff to sue for the resovery of 
all moneys paid by her to Government in 
the intervening years in which neee$iUate 
rei she paid tbe cess, doubtless under 
protest, but instituted no suit fof the 
return of tbe money. The position sought 
to be established is this. If A. brings a 
suit against 9, wbioh tbe first Court 
decides io B.'t favour, if A, then in sucoeed* 
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iog years briogs other soita agiiDat B. 
raising extotly the same qiestion or 
qaeBtiona of right bnt in respeot of fresh 
aams of money whieh enita also are all 
deoided in B-.*b favour, if then hoally the 
original enit on appeal is nltimately 
deoided in favour of A., he beoomes as 
from that moinent entitled to institate 
prooeedinga to reoover the moneys be 
noBooQessfQlIy ened for in the intervening 
Baits, tboagb- be has not appealed against, 
maoh less prooared the reversal of those 
intervening deoiaiona. Oonveraely, if moneys 
are reoovered by the plaintiff in a series 
of suits of wbioh the drst is 6oally 
deoided adversely to the plaintiff the 
defendant would have a fresh oaoee of 
aotioD when the appellate judgment was 
promulgated to reoover baok the moneys 
whioh he bad been oompelled to pay under 
the intervening judgments though be bad 
not appealed frozd them or got them set 
aside. It is then said that it is a neoessary 
and logioal oorollary to hold that the same 
• ^ prinoiple must apply where there is no 
interveniug litigation but the payments have 
been made or forgone in aoquiesoenoe in 
the original judgment of the Court of 
first inotanoe and a similar cause of 
aotion would arise for payment or reoovery 
Of them, as from the date of the final 
determination in the suit, 

The first of these propositions is one of 
^ 00 startling a nature to an English lawyer, 
and of snob far reaohing effect, that I 
think that it deserves most careful sorutiny. 
The foundation of it all is sought in the 
decision of the Privy Coonoil in Shama 
Pujthad Bop Ohoiodherif v. Burro Purshad 
Boy Chowdhery (18J. 

The facts of that case have been mo^t 
carefully analysed and xorutinized in the 
Indian Courts, on at least two oooa*«ions, 
by Garth, C. J , in Joyeth Ohunder Dutt 
V. Koli O^tirn Dutt (19/. and by my L‘>rd 
in • Bonmadeoara Ven^ota Narmimha 
Naidu V. Rani- Venhiluppayya (21), so 
that it is unnecessary to go over the ^ame 
ground again. The key to its explanation 
appears to me to lie in the fact that the 
decision of the final Court of Appeal in 
the first Buit^ which of course related 
bMk to the date of the institution of 
tbat snitt on the face of it, provided for 

6 


the aiju^tcnsat of all claim? between the 
parties both present and future. In pirtiou' 
lar, as pointed out by Garth, 0. J., io Jogtah 
Ohunder Dutt v. Kali Ohurn Dutt (19), the 
order io the first suit in the Privy 
Council declared tbat very interest which 
was the subject matter of the later suits 
not to be recoverable. The order, thus, in 
a very real sense, superseded'’—to use 

the language of the judgment—any sab- 
sequent xieoraes of the lower Courts whioh 
purported to go on adjusting rights which 
had already been finally adjusted ; it did 
not and did not pretend to repeal them; 
it could only do so in an appeal in such 
suits to itself. But it treated them as 
mere nullities, sham fights over matters 
which, as it turned out, were predeter¬ 
mined beforehand. On this view, there 
is nothing in Shama Purshad Roy Ohow* 
dkery v. Hurro • Purshad Roy Ohoiodhery 
(18), to oballenge the doctrine which has 
been regarded as final with the exception 
of some dicta of Lord Mansfield, at least 
since the deoi-sion in Marriot v. Hampton 
(22), tie., tbat a decree while unreversed 
is oonolueive of the rights of the parties 
as to the sabject»matter with whioh it 
deals. If Shama Purshad Roy Ohoiodhery 
V. Burro Purshad Roy Ohoiodhery (18) 
modifies it, ip my opinion it does so only 
in this respect, that it lays down that if 
the final determination of the first suit not 
merely settled the legal principles which 
should regulate the rights of the parties, 
but aotnally resolved their whole dispute 
present and future, any subsequent litiga* 
tion, is litiL'ation 'tevoid of a 8Qbjeot*matter, 
and the decrees and judgments in such 
litigation can, as from the prononnoemenl 
of the final order in the first suit, bs 
regarded an creating no right in the saocess- 
fnl par^y to retain anythiog be reoovered 
in them, benauie he had already reoovered 
anything t( at was dde to him by the final 
Sbdjustment of his rights in the original 
action. Such subaequent decreos being ‘‘super* 
seded,” and declared to be otiose, it is obvious 
that he could not in oonsoieoos be allowed 
to retain the fruits of them, and so in 
effect get his mouey twice over. I see no 
analogy between this doctrine and the pre* 
sent case. The original suit brought by the 
Z=tmindarini, Original Suit No. 23 of 1905, 
wa^ for rd3)V8ry from Government of one 
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year’s water-seas ; the High Ooart 6nally 
decided that ahe was entitled to recover it. 
That was the entire scope and extent of their 
decision. Next year, another year’s water* 
cess waa demanded. It was paid ; but it 
might have been resisted on different gronnda 
to those on whiah the previona anit had 
been defended; it might, e.g., have been 
alleged and proved in a suit that the water 
anpply had totally failed for the year. Coold 
anyone assert, then, that the determination 
of the Conrt of Brat instance in the earlier 
case would have “auperaeded” the decision 
in the second case ? The only way to 
bring the ease within what I believe to 
be the legitimate scope of the decision in 
Shama Purshad Hoy Ohowdhpry v. Burro 
Punhad Roy Ohowdhery (18) would be to 
posit that the Appellate Court’s decree in the 
first suit had settled the rights of the* parties 
not only in principle but in actual working 

out of the figures for the ensuing years_a 

thing, of course, practically impossible.! 

I am, therefore, of opinion that the doctrine 
supposed to be enshrined in SAama Purshad 
lloyChowdheryv. Burro Purshad Roy Ohowdhery 

(18) is not really to be found there; that the 
decisions of the majority of Court in 
Jogesk Ohurtier Duti v. Kali Ohurn DuU 

(19) was wrong, and that the die* 
aenting judgments of Garth, 0. J., and 
Jackson, J., were right. It hae been suggest* 
ed that, without going that length, a die. 
tinotion might be made inasmuch as this is 
not a oa«e of money recovered under a judg¬ 
ment or a series of judgments as in the 
other cables, but of money paid voluntarily, 
under protest no doubt, but without legal pro¬ 
cess. It of course, a distinction in fact but, 
logically, it seems to me impassible to say that 
a mao should be able to recover money which 
be has paid under an actual decision on the 
facts relating to the particular payment, 
but unable to recover money which he paid 
without waiting for a decree against him—* 
on the face of it, an o fortiori case, if he 
has any right to recover it at all. I prefer 

the more direct course, especially as 1 think 

that a vital and salutary legal principle is 
involved and is unequivocally raised in this 
case ; and I fee), therefore, constrained to say 
that I think that Jogesh Ohunder Dutt v. Kali 
Churn Dutt (19) apd Bommadevara Venkata 
Naroiimha Naiduv, Bat.iVenkatappayya (21) 
W 0 re wrongly decided. 


1 hold, therefore, that the Zemindarioi la 
entitled to recover the cess paid by her ryots 
in the year prior to the institution of the enit, 
but for that year alone. 

Bt Thi Codrt.— The judgment of the Court 
will be that the plaintiff is entitled *to re¬ 
cover oes6 for Fasli 1323 Bs. 4,8l 7-7-9 with - 
subsequent interest at 6 per cent, on 
Rs. 4,o71-3*9 from date of suit nntil 
payment. Parties will pay and receive 
proportionate costs throughout. 

M. c. p. 
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Kajinama and kabiiliyat, whsth^r eonsfilut 4 irniM. 
far—Bombay Land Rsv^ite Code (Act V of 1879^ 

Boforo it can Ikj hold that a* rajinama and 
k'lbuUynt really do ovidonoo a transfer <if owner- 
ship, there must l)o either ovidonco or indications 
furnished by lapse of time and posseaeion and so 
forth, that then* waa ia fact an intention to 
transfer ownership, A rajinam^i and kabuliyat 
do not by any moans completely lake the plaoo of a 
salo-doed. They only sorro as documontory ovi* 
doiico of transfer if that transfer can properly bo 
inf(*rred from the totality of fnuts proved, (p. Il6, 
ool. 1.] 

Second appeal from the decision of the 
District Judge, Ahmednagar, in Appeal 
No. 19of 1917. 

Mr. D. 0. Virkar^ for the Appellant. 

Mr. A. Q. Desaif for Respondent No. 1, 

JUDGMENT. 

MiOLBOD, C. J. —The property in suit fa 
1884 belonged to oneChinkabai. She mort¬ 
gaged it to the plaintiff’s father in 16 84. 
In 1894 she executed a rajinama in favour 
of her son Madhavrao giving notice under 
seetioD 74 of the Bombay Land Revenue 
Code of 187;/ that she bad relioqaieh^ 
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ed the oosapiney of eertaio survey 
DQmbers meotioobd therein, and asked 
for the Deoesnary motation of names to 
be made in the records. At the same 
time, Madhavrao exeooted a kahuUyat ad- 
jdressed to the Mamlatdar, and the properties 
were transferred in the Government reoordsin 
the name of Madhavrao. In 1903 Madhavrao 
mortgaged to the let defendant. The plaint* 
iff brooght a suit on bis mortgage in 1910 and 
got a deoree for sale in 1911, He porshased 
in 1915. The let defendant got a consent 
deoree against Madhavrao in 1908 and 
purobaeed nnder that deoree in 1912, The 
evidenoe addnoed at the trial convinced the 
Trial Judge that the transfer of the pro¬ 
perty to the name of Madhavrao in 1894 
was merely for the oonvenienoe of Obinkabai, 
and be found it was reoognised between 
Madhavrao and Obinkabai that Madhavrao 
■was merely managing the property for her. 
He Bods on issue No. 3 as follows : “l 
have, therefore, to End that Madhavrao never 
professed to be in possession and Vahivat 
as owner and that Obinkabai did not ab¬ 
solutely relinquish her proprietory right in 
favour of Madhavrao by the change of 
khata to his name. The purpose of the 
change of khata seems to be to fasilitate the 
management of the property by Madhavrao. 
Beyond this evidenoe there is absolutely 
no evidence for the defendant to prove that 
Madhavrao was the owner of the lands. My 
findioafi therefore, on the 3rd tsaoe is in the 
negative. 

Now, io seeoDd appeal it has beeo argoed 
that the execution of the ra;inama and 
k<xhuU]/at in ^ J894 most oeoessarily by 
themselves amount to a transfer of the pro* 
petty by Obinkabai to Madhavrao. But 
none of the authorities cited is in favour 
of so unlimited an assertion. The question 
in issue was, whether such documents re¬ 
quired registration, and all that the oases 
cited can show is that it was decided 
that these documents did not require 
i^gictratioD, and could amount to evidence 
of transfer of the property to which they 
• related, But the Courts have never gone 
10 far as to bold that the execution of 
these documents must necessarily amount 
to a transfer which could not be rebutted 

any evidence regarding the manner 
In which the parties oonoerned dealt 
tfttb the property. Each case muet neces¬ 


sarily depend upon its own facts, and 
in one ease the Court might be satisEed 
that the parties who executed a raHnama 
and kabuUyat intended that the property 
should be transferred, and in another 
case, as in thi'a, the Court might End from 
the evidence that the execution of these 
documents was merely for the convenience of 
the parties, especially, as.in this case, where 
the paTty transferring the khata was a 
woman. I think we must be bound by the 
Endings of fact in the Trial Court that 
it was not intended by these docoments 
executed in 1894 to transfer the property 
from Chinkabai to Madhavrao. It follows, 
therefore, that the property stood in the 
name of Madhavrao, merely for the oon¬ 
venienoe of Gbinkabai, aud Chinkabai was 
well-acquainted with that fact. Therefore, 
.Madhavrao had no title, and the plaintiff's 
mortgage was the only mortgage of the 
property, so that the plaintiff who had pur¬ 
chased in execution is entitled to the pro¬ 
perty as against Madhavrao’s mortgagee. 
Therefore, the appeal in my opinion should be 
dismissed with costs. 

Hbxto.'T, J.— Id this case it is admitted 
that the appellants mast fail, unless it is 
shown that in the year 1894 there was a 
transfer of ownership of the land in suit 
by Chinkabai, the then owner, to her son 
Madhavrao. It is found, as a matter of fact, 
by both the lower Courts, that there was 
no transfer of ownership, and that finding 
must be accepted by us unless, as a matter 
of law, the existence in the year 1394 of 
a ra)inama and kahuliyat nnder section 
74 of the Bombay Land Revenue Code neoes- 
earily constitute a transfer of ownership. It 
is argued by the appellants that they do, 
The value of rajinama and kabuliyat is a 
matter which has often engaged my attention, 
and I see I have delivered several opinions on 
the point which appear in the Bombay Law 
Reporter. One of the latest, if not the latest, 
apoears io Harto Ramaji v. Nayaca Ithvar- 
appa (1). For many years it seems to have 
been the opinion in this Court that it was 
difficult to establish a transfer of the kind 
here aeaerted, without a sale-deed; although 
even then there were indications that the 
existence of a rajtnama ahd kabuliyat might 
possibly be a substitute for sale deed as 

(1) 45 Ind. Oas. 492; 20 Bom. L, R. 358; 42 869, 
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dooameotarjr evidenoe of a transfer. In 
reeent years it has. I think, besome establish* 
ed that you oan have a transfer of agri> 
oaltoral lands withoot a sale deed and that 
a ra;inuTna and kahuliyaf may, in oertain 
Q{(^es, be, for eab^tantial purpose'^, as good 
evidenoe of a transfer as a sale deed itself, 
Bat of coarse before you oan hold that a 
rajinama and kabuliuat really do evidence 
a transfer of ownership, there must be 
either evidenoe or indioations famished 
by lapse of time and possession and so 
fortbi that there was in faot an inten* 
tion to transfer ownership. A rajimma and 
kabuliyat do not by any means onmpletely 
take the plaoe of a sale deed They only 
serve as doonmentary evidenoe of transfer 
if that transfer oan properly be inferred 
from the totality of fasts proved; and these 
mnst, Dsoally at any rate, oompriso a good 
deal more than the rajinama and kabuliyof 
themselves. In this case there is evidenoe 
from wbieh both the lower Oonrts have 
drawn a oonolosion that there was no inten¬ 
tion to transfer ownership. It was quite 
within tb(ir powers to arrive at that eon* 
elasioD It seems to me, therefore, that 
their Boding that there was no transfer 
of ownership in 1894 is oonolosive, and that 
the argument arged by the appellants that 
a rajinama and kabuliyal neeessarily oompel 
the inferenoe, as a matter of law, that thete 
was a transfer of ownership is without 
good foDodatioo. I, therefore, agree that the 
appeal sboald be dismissed with oosts. 

Appeal ditmitted. 


ALLAHABAD HIGH COURT. 

FULLBENCH. 

£ico«d OiviL Appsal No. 349 or 1918. 

July 29, 1920. 

frsierUi—Jastioe Sir P. 0. Banerji, Kt„ Mr, 
Jnstiee Piggott and Mr. Jastioe Walsh. 
SHEODAN KURMl amd oturrs — 
DtvaiiDAATs—A ppbllamtb 

* ver$ui 

BALKARAN EURMI— Plaimtipp, and 
oteiBS*—D ipinp.bts—Bssponpbiits. 

Hindu Laio—Joint family —Separation loitAou/ 
at^lual partUionSuit for foint poeaCMion, whclhtr 


OASES, [19i I - 

miintainahle—Appeal, second-^Foint of laio, whether 
can be raised for the first time. ’ 

Whore there has been a eoparation of a Hindu 
joint famil/i but not a division by motes and 
b>und^, a suit for joint possession by one moiDbor of 
the family, who has boon ezcluded from possession/ 
is maintainable if he wa« in joint possession before 
his ozcluBiou, and ho ts ontitlod to be restored to 
the p issoBsion which ho hold before ho was inter*) 
fored with, [p, 117, col. 1.] 

\ Court of second appeal is not bound to enter* 
tain a question of law raised for tho first time itl 
second iippoal, this can only bo done by the 
permission of the Court, i.r, tho Court may tako 
tho point of itself, or, if persuaded that for 
some pood oiuso a vital point has boon oVor* 
looked in tho prooeodinifs in tho Court below, It 
may permit tho point to be argued, [p, 117, ool. 2.] 

Second appeal against the deoree of the 
Sabordinate Jndge, Jaanpor, dated the 14th 
of Deoember 1917. 

Mr. Haribans Sahai, for the Appellant?. 

Mr. Mukhtur Ahmad, for the Rsspondents. 

JUDGMENT. 

DansH ji, J.—This appeal arises out of a 
salt in whioh the plaintiff claimed joint 
possession, to the extent of a third share, 
of oertain plots of oaltivatory land. The 
plaintiff eet forth a pedigree under wbioh 
he alleged that he had a third share in the 
holding. He also alleged that the family 
was joint, that they were in joint possession' 
tf the holding anti] seven years ago when 
a separation of the family took plaoe, bat 
tliat the lands remained joint. By this, 
manifestly, ho means that the lands were 
I ot divided by metes and boonds. Ue goes 
onWorthor to allege that the defendants, who' 
are (he owners of the remaining two thirds 
share, have eioladed him from the proBts of- 
his one-third share and he aooordingly 
olaimed joint possession in respeot of a third 
fhare. The defence was that Che plaintiff 
d'd not belong to the family at all, that he 
was not entitled to any portion of the die* 
pated property, end that he had never heed 
in prsieesion. Both the Courts below bavd 
found that the land in dispute belongs to the 
plaintiff and (he defendants, that eaoh set 
of parties represents a third branoh of the 
family, and that (bus the plaintiff iS 
enlitled Co a third share. The lowei^ 
Appellate Court believed the statement 
(f one of Che defendants who deposed that,' 
at the end of eaoh jerr, Che proBts arisini^ 
frem the land used to be divided. The, 
olaim aooordingly was deoreed. Three 
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the defeodaota who repreaent ooe braoob 
of the family have preferred this appeal an l 
Mr. Haribans Sahai on their behalf pat for¬ 
ward two pleas in the niemorandam of appeal. 
The Sret was that the eait as brought was 
not maintaioable. He has dow to oonoede 
that a salt for joint poeseesion eoald be 
maiDtained if (he plaiotiff was id jiint pos- 
session before bis exolasion from possession, 
and that he was entitled to be restored 
to the possession which he held before 
be was interfered with by the defend¬ 
ants. He, however, orges that it must be 
assumed that there has not been a separa- 
tioc of the family, that, therefore, a desreefor 
joint possession of a third share oonld not 
be granted. This is his seoond plea. In my 
opinion, aooording to the hndings of the 
learned Judge, there has been a separation 
of the family, although not a division by 
metes and bounds. As 1 have already 
stated, the learned Judge bas believed the 
statement of one of the defendants that the 
produse of the land used to be divided at the 
end of the year between the different oo- 
sharers. This means that the produse used 
to be divided in defined shares. Therefore, 
there was a disruption of the joint family, 
although there was no division by metes and 
bounds. The parties agreed upon taking 
defined shares and aooording to these shares 
they divided the profits. Furthermore, the 
objeoiioD taken in this appeal seems to me 
to be wholly groundlese, inasmuoh as aooord 
ipg to the pedigree filed by the plaintiff 
^hioh has been found by the Court below to 
be.sorrest, the plaintiff has a one-third share 
and it oaonot be alleged that be does not own 
that share. No question, therefore, for deoi- 
Bjon by the Full Benoh arises in the oaae and 
I deem it unnesessary to disouse it. I 
would dismiss the appeal with eosts. 

PlOOOiT, J,—I ooDOor, but take the liberty 
oi adding a few words regarding the aspeot 
ofcthe ease whioh bas led to its referenoe to 
a Full Benob. The memorandum of appeal 
(o. this Court does raise a question of law 
whioh bad not been raised in the pleadings, 
or in argument in either of the Courts 
balow. It is not olearly stated in this memo 
randum of appeal that the olaim should have 
Meu dismissed beoanse, on the faots stated 
hy the plaintiffs themselves they bad no 
cause of action. Such a pUa would, be in my 
Opinion, upon the faee of it uosastainable, but 


I do not think that it was taken. Apart 
from questions of jurisdiotion or of limitation 
whioh a Court is always bound to oonsider, 
it is only a plea whioh goes to the root of 
the case, in this sense that if it be well- 
founded the plaint itself discloses no oiu^e 
of action, that this Court is bound to entertain 
in seoond appeal. Over and beyond thi*-, 
the Court has a wide discretion. In the 
present case, as soon as the nature of the 
point taken bad been explained to the Court, 
it would have been obvious that, at most, 
even if the plea succeeded, the result wool! 
have been a slight modification in the decree. 
Even such modification would, in my opinion, 
have had no practical effect, beoanse the 
finding that the plaintiffs were entitled to a 
one third share would have remained and 
would have operated as res judic 2 ta iu any 
subsequent litigation. This Court, therefore, 
would have been fully warranted in bolding 
that this was not a plea which sbonld be 
entertained in second appeal. 

WaisH, J.—I entirely agree. I am not 
particularly surprised at the result. In my 
experience, a point which is deliberately not 
taken until the eleventh hour and ie tbeu 
taken in the final Court, is generally a hii 
one. I had my suepUioo that this was the 
nature of the point on tbia occasion, but I 
do not see on what principle Courts of Appeal 
shoald be compelled to listen to long argu¬ 
ments on bad points which have bean delibsr* 
ately kept in reserve for the final Court, 
Fit the vary reason that such pointr, 
altbohgh there may be exceptions to the 
rule, are generally irrelevant, an Appellate 
Conti ought to be compelled to listen to 
(hem for the first time. In my opinion, the real 
principle which bas always been followed, 
certainly in Englieh Courts and in most 
High Courts in India is that the cases in 
which a point, whether it goes to the root 
of the cause of action or is merely a sub. 
sidiary point, can be taken after all the 
evidence bas been concluded and one Court 
of appeal has also determined (he suit are 
very rare indeed, and in my opinion it should 
only be done by the permission of the 
Court heaoing the appeal, *.«„ the Cjurt 
bearing the appeal may take the point itself 
or, if persuaded that for some good cause a. 
vital point bas been overlooked in the pro- 
oeedings o£ the Court below , it may psrmit 
the point to be argued. It cannot, however 
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in my opinioD, be oompelled as a matter of 
right at the instaooe of the appellant 
to listen to a point so raised. In this 
partioalar oaee I am boand to say that I 
think the appellants’ Vakil ought to have 
known that the point was elear, and ooght 
not to have raised it. 

^ Btthb CODRT.—The order of the Conrt 
18 that the appeal is diamiased with loste. 

Appeal dismisied. 


[im 


BOMBAY HIGH COURT. 
SicOMoOiTiL AppiiLs Nos. 425 a«d426 

Of 1918. 

February 9, 1920. 

Present Sir Norman Maoleod, Kt., 
Chief Justise, and Mr, Justioe Heaton. 
MAHADEV NARAYAN DATAR 

AID OTHIKS— pLAIHTiffS— AppfLLAHTS 

tersus 

SADASHIV KE8HAV LIMAYE 

AMD OTBiaS—UlftNDAMTS—RtSPOf DINTS. 

Limitation Act (IX of 1908^, at. 20, 2%—Defence, 
iBhcther barred—Revenue tale—Purehater, euit by, 
to recover poateation —SaJ«r, validity of, ichether can 6tf 
queaiioned—Defendant found not liable to aateta. 
ment^Purchater for value vnthout noficfl, doctrine 
of, whether applicable to revenue talea. 

A 

The law of limitation doos not pat a bar of timo 
to any defonoo in any case whatever, oicopt whoro 
a sail falls andor sootion 26 or loction 28 of thn 
Limitation Act. [p. 118, ool. 2.] 

When a dooreo is passod against a defendant in 
a oiril suit and his property is pat up for solo in 
exooation proceedings and ho does not ask for a 
Btay of exooQfcioD, the purchaser at the elocution 
sale acquires a g(wd title althoagh it may happen 
that, OTODtually, the decree against the defendant 
U set aaids on apj^l. Bat there is a groat distino- 
tiOD botween mIos in oxecution of Civil Court 
decrees and sales by tho Bovonno Courts for 
yroars of assessment. In tho latter case if it 
is found that, as a matter of fact, tho defendant in 
the revenue proceedings was entitled to hold hi« 
lands free of assessment, any sale which took nlaco 
on the footing that ho was bound to pay asMi^^ 
m.nt would b. luTulId and tho pufohuKrta 
a .alo wo^d not got a good tillo o.cpt hr 

adverse possession, [p. lie, ool. I.] ^ 

The doctrino of a purohaser for valno 


Seeond appeals from the deoisioD of the 

Appeals Noi. 

294 of 1917, and 229 of 19i6, affirming the 

decrees passed by the Subordinate Judge at 

Ben, in Civil Suits Nos. dl of 1916 and 172 
of 1915. 

Mr. G. N. na^or, for the Appellant, 
r. P. B. Shingne^ for the BespoDdeote 

JUDGMENT. 

S, A. No. 426 OF 1918. 

Macliod, 0. J.—In this case the plaintiffs 
sued to reeover possession of the suit pro- 
perty together with Rs. 109*9 6 as damages 
and coats. In the Trail Court the plaintiffa 
succeeded. An appeal by the defendants to 
the District Judge was dismissed. 

The plaintiffa claimed title through their 
▼eodore, who were the porobsiera at a 
revenue sale on the 27th of May 1904, 

TonA^ aonBrmed on the 6th of Angnet 
1904. The defendants remained in posses* 
eion. They resisted the plaintiffs’ claim 

to possession on the ground that the sale 
was invalid. 

The Bret question is, whether the defend* 
ante can raise this defence, since they 
did not file a suit to set aside the sale 
within one year under Article I2A of the 
Indian limitation Act. That question wae 
decided in favour of the defendant in 
Venkalachalapathi Ayttary. Robert Fischer (1), 
The reasoning appears (o be that the Limila* 
tion Act applies only to the limitation of 
suits, and it is only when a suit comes 
within section 26 or 28 of the Act that 
a defence is barred, otherwise the defendant, 
who would be barred if be was raising the 
B%we question as a plaintiff, is not barred 
from raising that question when he is a 
defendant. It seems well recognized that, 
unless the suit falls within section 26 or 
28 of the Indian limitation Act, there 
IS no bar of limitation to a defence. The 
plaintiff suing for possession has to prove 
his title. He sets up as his title a sale 
of 1904. The defendants reply “The sale 
WM invalid. It is true that if we file a 
suit DOW to set aside that sale it would 
be time-barred. But there ii nothing in 
the Limitation Act which prevents ns from 
raising that defence in a suit by a plaint* 
iff for poBcessioo of the pr<>p*<rty which 
was sold, when the question arises whe* 

(I)pOM. 444, 17 M. h.J. 2H 
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tber the sale in 1904 was a good sale 
agaiDst the defendaDis.” There was a sale 
by the Reveone Ooart noder the provisions 
of the Land Revenae Code for arrears 
of revenne. At that time prooeedings 
were pending in the soit broaght by the 
defendants against their landlord for a 
deelaration that the lands they held were 
held by them free of assessment. They 
bad lost in the lower Coarts and an appeal 
was pending in the High Goart. After 
the date of the sale, hot before the sale 
was eonBrmed, the High Coart set aside 
the desree of the lower Coart acd remand¬ 
ed the ease for farther inquiry, and even¬ 
tually in 1905 passed a deoree in favoar of 
the defendants. The result was that it 
was held that the defendants held the 
lands free of assessment and it would 
follow that they would be entitled to 
reeover any arrears of assessment wbieh 
the plaintiff bad reeovered in tbe revenue 
suit. In my opinion, it follows that the 
sale to resover arrears of assessment, when 
as a matter of fast the land was free of 
assessment, would be invalid as against 
tbe judgment-debtor in those prooeedings. 

But it has been argued in favoar of 
tbe plaintiffs that they are purobasers 
without notioe, and, therefore, their title is 
good as against the judgment-debtor. 
That argument is sooght to be supported 
on tbe analogy of a sale in exeoution of 
a deoree in a Civil Court. No doubt, when 
a deoree is passed against a defendant in 
a oivil suit and his property is put np for 
sale in exeoution prooeedings and be does 
Dot ask for a stay of exeoation, the 
purohaser at the exeoution sale aoquires a 
good title, although it may happen that 
eventually the deoree against tbe defendant 
IS eet aside on appeal. It appears to me 
that there is a very great dietinotion 
between eales in exeoation ‘of a Oivil Conrt 
deorees and eales by tbe Revenne Courts 
for arrears of Esaessment. I think that if 
it were found, as it has been found in 
this ease, that, as a matter of faot, tbe 
defendant in the revenue prooeedings was 
entitled to hold bis lands free of assess¬ 
ment, any tale which took plaoe on the 
footing that be was bound to pay assess¬ 
ment would be invalid and that tbe 
purohaser in euoh a sale would not aoqaire 
4 good titlp e$oept by adverse possession, 


In this ease the purohaser did not 
even get possession. The judgment-debtor 
remained in posaesstion of the property, 
and ten years after tbe sale the vendor 
who bad bought tbe property for Rs. 8, 
eubjeot to various mortgages, sold to tbe 
present plaintiffs. fn my opinion, tbe 
defendants were entitled to raise the 
question whether or not the sale in 1904 
was valid, and, on tbe faots of this oasf, 
I think that they suooeeded in showing 
that the sale was invalid. 

The result must be that tbe appeal 
suooeeds, the deoree of the lower Appel¬ 
late Court must be reversed and the 
plaintiffs’ suit dismissed with oosts through¬ 
out. 

S. A. No. 425 or 1918. 

Maclcoh. 0. J.—In this oase the plaintiffs 
sue for oanoellation of the sale of the 
same property. But, in my opinion, Artiole 
12A of the Indian Limitation Aot applied, 
and they ought to have Bled tbe suit to set 
aside the sale within one year. This 
appeal, therefore, must be dismissed with 
oosts. 

Heaton, J,—I oonour in the deoision in 
both matters. As regards pleading in 
defence an allegation whish could not be 
urged were tbe defendant a plaintiff, it 
seems to me that the law as set out in the 
Limitation Aot is fairly olear. The Limi¬ 
tation Aot deals with tbe bar of time in 
tbe oase of suits and applioations. In 
general, it does not profess anywhere 
either in tbe Aot itself or in tbe Sobedule 
to deal with defences. Therefore, I do not 
think that our law of limitation pots a 
bar of time to any defense in any oase 
whatever exoept where it appears from tbe 
express words of tbe Aot that euob a 
thing is intended. Suth an intention is 
apparent in the words of sestions 26 and 
28 Tbe oase we are dealing with is not, 
however, of the slass covered by these two 
eeotioDs. So, the law of limitation does 
Dot in any way deprive the defendant of 
his right to put tbe plaintiff to prove 
that tbe sale was a vali 1 sale; provided 
of oourse that tbe defendant establishes 
faots whioh appear to show that the sale 
was invalid. 

That the sale would have been set aside 
bad a suit been brought for the pnrposie 
within twelve months 1 sannot myseU 
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doQbt. The owner of the property, who is 
the plaintiff in one suit and defendant 
in the other, had bronght a suit for the 
purpose of having it deuUred that he was 
not liable to pay dhara, and that suit 
had baen heard in the hrst Court and in 
the Court of Brat appeal when the land 
ilow in sQit was sold. That sals was ao- 
thorised by a deoiaion of the Revenue Court 
that dfiara was in arrears. Bat when the 
aaoond appeal was deeided it was held that 
no dhara was payable, ao there would not 
have been any arrears. To explain a 
little more fully: the owner was sued for 
d^Qfa in the Mamlatdar's Court and an 
order for payment was made and on his 
failure to pay hia property was sold. 
That ia to say. it was held that d^ara 
was payable. But this was in an order 
wbioh assumed as determined a question 
wbiob, ^ a matter of faot, had not been 
determined; at least it remained to be 
finallv determined by this Court in aeooud 
appeal. 

It may be that, in those oiroumsUnoe*. 
the Colleetor had no authority whatever to 
sell the property ezoopt aubjeot to the 
oondition that the sale would not bold 
go)d if the deoiaion of this Court was to 
the effflot, as ultimately it waa, that dhnra. 
was not payable. Or. it may be that though 
the sale might be held, it ocnld only properly 
have been oonfirmed subjest to snob a 
oondition. However, it was held and it was 
eonBrmed quite regardless of the p')eaibility 
that the whole foundation, the whole justi- 
fioatior, qf the sale might afterward.^ be 
removed by an order of thi. Cjurt, and 
saob order wae in fact eventually made. 
It seems to me that if sales of this kind 
are ever to be set aside, we have here 
overwhelming reason why this partioular 
pale should be held to have been a bad 
and not a binding sale ; o*-, rather, one that 
would not have been upheld had a sa't 
been brought in time to set it aside. I 
find it difficult myself to imagine stronger 
reasons for setting aside a sale than are 
here disolosed. That the sale on its merits, 
therefore, was bad and not good aeem^ to 
me to be beyond question. In the oace 
of Balkiihen Da« v. Simpion (2) thetr Lord 
ships of tbo Pii^y Couneil dealt with a 

(2) 20 L A. J6lj 2> 0. 833 (P. 0.), 2 0. W. N. 618, 7 
Qta. P. 0. J. 863i 18 lad. Dso. (m. s.) 643. 


sale whiah had bejo male by a Golleator 
on the 8app)siti)a that arrearo of revenue 
were due. when in faot they were not. 
They unheaitaliogly set aside the sale in 
those eiroamstansep. whish do not seam to 
me to be really appreoiably stronger than 
thofio wbioh exist in the present case. The 
appropriate reeult would appear to be 
the same in both oases, namely, that 
the Collector had really no right to sell 
the property although he thought he had. 

Bat it has bean urged that, although, 
the sale was bad. yet as the land was 
sold to a stranger who paid the anotioo 
price for it and bad no notioe of any, 
defeat of title, therefore, the property 
oannot be taken away from sooh purobaser, 
however bad the sale may have been. U 
the sale had been a Civil Court sale, it 
appears, on the strength of the oasa o£ 
Shivlal Bkagvin v. -^hambhuprasad (3J, that 
it would be so. But sales beUl by Civil 
Courts made after enquiry and after the 
fulfilment of all the rejuired formalities 
are in a very different position from sales 
by Revenue Authorities. In the former ease 
you have a Court of Jnstiee at work with 
its impartiality and its oare. In the ether 
you have fisoal authorities at work, and 
ezperienae and aommon knowledge tell us 
that you oertaioly aaonot ezpeot and do 
not get the same qualities of impartiality 
and so forth in fiscal authorities as you 
are entitled to expeot and orJiuariJy to 
obain from the Civil Courts. So (o 
apply to sales by fiscal authoritios precisely 
the. same law which it is proper to 
apply to sales by Civil OourN wculd setm 
to m6 to be a very grosa logul utra* 
vagance. 

1 feel no doubt whatever that this prinai- 
(leof a purchaser for value without notice 
aanoot apply to the facts of this ospe. 
That principle, to begin with, is based 
on this idea that circumstances oeoasionally 
arise in which a stranger who has 
paid money for properly has a better 
right to that property in equity than has th0 
true owner. This, of course. rather a start* 
ling proposition to any one who is disposed to 
r<^gard the trne owner of property as the 
person nndoobfodly entitled to it. The 
underljing idea is that the true owner loses 


18) 2J B 435; 7 Don^ L. Q. 666, 
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bis rights, not by parting with them bot 
owing to some oarelessness or negliganos on 
bis part or on the part of those aeting for 
bitn. In this partioolar ease we have the 
troe o^er bgbting vigorously, afsiduoasly 
and soDsistently for wbat he deems to be 
his right. There is nothing in the nature of 
negligense or oarelessoeES on his part, and 
to deprive him of bis property by the app'ica* 
tioD of a principle (or a rule as 1 prefer to 
oall it) relating to a purobaser for value 
without notice would, to my mind, be a very 
great injustice. 

That is all I wish to say for myself 
in this case. 1 oousur in the orders pro¬ 
posed. 

Orden awjrdingly. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

SiooND CiTiL Appbal No. 214-B op 1919. 

June 29, 1920. 

PresentMr. Mittra, A. J. C. 
NARATAN—Dbpendant No, 1— Appillamt 

vernus 

WAMAN—Plajutipp—Rispomdent. 

Contract Act (IX of 1872^ «. 60—Appropriation of 
“payment —Amount depoeiUd Jor epecial purpose, 
whether can be apprupriated—Mortgage euit —Intereet 
—Damdupat, rule of, applicability of. 

An amount deposited with a creditor for a 
special purpoBO cannot bo regarded as a ro.paymont 
which tho debtor can subsequently claim to havo 
appropriated towards any other debt, [p 122, col. I.] 

In a mortgage suit where interest is oaloulated at 
the controotnal rate up to tho date of tho dice 
dalMt, the decree is subject to the rulo of damdupat 
up to that dato. [p. 122, cob 2.] 

Appeal from the decree passed by the 
Additional Distriet Judge, Amraoti, in 
Civil Appeal No. 179 of 1918, dated the 19tb 
June 1919, 

Mr. Aimaram Bhagtoontf for the Appel¬ 
lant. 

Dr. B. S. Oour, for the Respondent. 

JUDGMENT.—This sesond appeal and 
Second Appeal No. 215 B of 1919 will be dia¬ 
per «d of by this jodgment. The lower 
Apellate Court has also dealt with the two 


suits (Suits Nos. 122 and 167 of 1917) in the 
same judgment. The parties to both suits 
are the same. Suit No. 1;^2 of 1917 is 
bated upon a mortgage for Rs. 1,500 dated 
the £th September 1914. The mortgage is 
payable by three instalments, the Brst of 
which became due on the Ut April ldt5, 
being an instalment of Rs. 500. Suit No. 
167 is ba9ed opon a bond for Rs. 500, 
dated the 18tb Joly 1915 and a promissory 
note for Rs. 100, dated the I8lh May 1917. 
The pla'ntiff has been suocesefol in both. 
suits and the contentions raised by the 
defendants lave been overruled by b')tb the 
Courts below. 

The first point argaed before me is a 
question cf appropriation of certain pay« 
ments. It is common ground that at the 
end of Sambat 1970, that is, after the 25kh 
October 1914 only Rs, 100 was due from 
the defendants. On tbe 25tb October 1914 
a sum of Rs. 57 8 0 was advanced. No 
farther advances were made to tbe debtora 
til] tbe 2nd May 1915. In the meanwhile 
they have paid. 

Rs. ICO on 10th May 1915. 

„ 150 on 20th March 1915. 

.. 225 on 25th March 1915. 

„ 75 on 28tb March 1915. 

„ 50 on 2nd April 1915, 

200 on I2th April 1915. 

The only amount due at that time was 
tie first instalirent of R# 5C0 under (he 
mortgage deed. It ie, therefore, argaed that 
as they owed only Rs. 157.8-0 on the 
khta Btd repaid Ra tOO. thb amotnt dee 
ender tbe first instalmert of tie mortgage 
ehenld he deemed to have been repaid, end 
tbe apprepriation made by the plaintiff ia 
rot autborifed by law. It is perfectly clean 
tl at a onditor is not entitled to appropriate 
a lajment to a debt which is not due. 
Tie irgtment, tieept for He special faotq 
tf the oaie, would be onanswerabJe. The 
evidence given on the partef the plaintiff 
has teen accepted by tbe Courts below 
Tie plaintiff’s Monim (P. W. No. 1) says I 
These credits were ebown in the khota of 
J971 cn the express nnderstanding that 
tie debtor would draw them out as he 
needed . To the same effect is evidence of 
the plaintiff himself as a witress. He cays 
that (he defendants bad their buliineBS of 
celling oranges and they used to credit 
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wbetdver moDey they got by the eale at 
^ia shop and take mooey as they liked. It 
Appears*that the moDey would be required 
for the purposes of the orange busioess 
about May and the defeudaots seem to have 
been drawing this amount from the 2Dd 
May. Both the Courts, therefore, have oor* 
reetly held that the amount deposited for 
a epeeial purpose eannot be regarded as a 
re*payment whioh the debtors at a subsequent 
date may olaim to appropriate to any other 
debt. 

{ ~Jt ja oontended that the aoooant books of 
the plaintiff are not regularly kept within 
the meaning of the ruling of this Court in 
M^kundram V. Dniaram (1). I do not think 
that ruling applies. The pacca rokar is bal- 
azMed in the usual way but the kachi rokar 
whioh is a book he need not have kept 
Mr also batanoed in the blank spaoe at the 
top. The entries are made from day to day 
and the totalling may not take plaoe every 
day. But this would not make it any the 
lels an aeoount book within the meaning 
of seotioD 34 of the Indian Evidenoe Aot. 

As regards the rate of interest, the promis* 
Bory rate of interest agreed in the mortgage* 
deed was Bs. I-'^ P^r oent. per mensem. 
The bond provides for payment of 2 per 
oent. in oaeo of default from the date of 
bond. The lower Courts have granted 2 
per oent. simple interest from the date of 
default. 1 eannot say that there is any thing 
Ulegal in this. They have held that the 
elaoee was penal so far as there was an 
intention to give retrospeotive effeet to the 
higher rate of interest, but this has not 
been give^ effect to, and the award of 
interest at the higher rate is permitted by 
law, and I eai-not interfere with theeiereiee 
of their disoretion. 

It has not been explained wby it was 
neoeceary to frame an issue with regard to a 
promissory note for Bs. 700 whioh was not 
in suit. 

As regards the edvanees whioh the 
appellants deny, they have been proved and 
fromal proof is oertainly on the reoord. 
Whether the witnesses should be believed 
or not is not for me to decide, 
f In the lower Appellate Court it was urged 
that the amount deoreed has been in ezoesa 
of the amount allowed by the rule of dam 

iS Ipd. Cps. 893) 10 M. L. ^ 44. 
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dupai. This argument has not been given 
effect by the learned Additional District 
Judge. I think the praotioe has hitherto 
been laid down at page 508 of Dootor 
Raehbehary Gbose’s Law of Mortgage, 4th 
Edition. In Dr. Dour’s Hindu Code, page 
619, it is stated that in a mortgage suit 
where interest is oaloulated at the oontraotual 
rate op to the date of the dt'es da/uc the 
deoree is subjeot to the rule of dam 
dupat up to that date. The prinoiple amount 
of the mortgage was Rs. 1,500 and the 
decree should be, therefore, for only Rs.3,000 
and not 3,691. The appeal suooeeds to the 
extent of Rs. 691. 

As 1 have modiBed the deoree, I extend 
time for payment to the 3rd January 
1921. On the deoretal amount including 
oosts 1 allow interest at the rate of 9 per 
cent, per annum, oaloulated from the date 
of the preliminary decree by way of oom* 
pens=itioD, The deoree of the lower Court 
is modiGed by alterning the deoretal amount 
from Rs. 3,691 to Rs. 3,000. The appellant 
will get one Gfth of the oosts of this seoond 
appeal from the respondent and will pay 
bis costs to the extent of four Gfths, the order 
of the lower Court regarding costs not being 
modiGed. 

Appeal partlu allotted. 


BOMBAY HIGH COURT. 

First Oivil Appial No. 23 J or 1918 . 

February 9, 19^0. 

Ffeseni :—Sir Norman Maoleod, Et , 
Chief Justice and Mr. Justioe Heaton. 
DATAL KHUSHAL—Plaintipv—Appcllxmt 

vrrtue 

Thc secretary of STATE for 

INDIA -DirBNDANT~>Rl6POHl)INT. 

Bombni/ Rtvrnuo JurtJidiclMn Aff fX o/| 870 ), i. 11 
— ColUcfor, or<Ur nwidtf by, direcfinff removal 0/en» 
eroaehmcnt on public road — Appeal, Jailur0 to prefer^ 
Suit (0 $el astdc order, iohethcr nwintainable. 

A Colloctor made an ordor dirooting tho ptalntlff 
to remove an allcgod oncroochmont on a publio 
road. Tho plainlilT proforrod do appeal ngniost th tc 
order but more than two months after tho order 
was mado bo brought a suit in the Oivil Ooort tp 
got tbo ordop set asido 1 
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that the aaib waa barred' bj the proTiaioni 
of seotioD 11 of tho Boabaj Reveauo Jurisdiotioa 
Act. 

Appeal from tbe desiBion of the Diatriot 
Judge, Snraf, in Civil Snit No. 10 of 1917. 

Mr. Q. N. Thakor, for tbe Appellant. 

Mr. 8. S. Pathar, Government Pleader, 
for tbe Respondent. 

JUDGMENT. 

Hiaton, J.—ThisisaeDit whioh tbe plaint* 
iff brought for tbe reversal of an order 
passed by the Oolleotor of Surat direoting 
the plaintiff to remove an alleged enoroaoh* 
ment on a publio road, and for an injunetion 
against tbe defendant to suspend tbe said 
order pending tbe suit. When tbe suit same 
onior hearing before the Diatriot Judge of 
Soxat, be held that it was barred by seotion 
11 of tbe Bombay Revenue Jurisdiction Aot, 
beeause the plaintiff bad not presented all the 
appeals allowed by law in tbe matter, in 
faot, be had not presented any appeal. The 
Oolleetor’s order was made on tbe 6tb of 
February 1917, and, on the 21st of April, 
t.e., nearly two and a half months later, tbe 
Oolleotor followed up hie order by intimation 
that, unless tbe plaintiff 61ed a suit, the order 
would be given praotioal effeot to by remov* 
ing the eneroaobment. Thereupon the plaint* 
iff did 61e ibis suit. Moreover, it would 
seem that tbe plaintiff never, either before 
filing tbe snit or afterwards, made any 
appeal to the Commissioner either against 
the Colleotor’s first order or his later intima* 
tion, There is, it is said, no evidenee on 
the reoord as to whether an appeal was or 
was not presented to tbe Commissioner, but 
it must have been admitted in the lower 
Court that no appeal had been presented, 
or tbe suit sould not have been dismissed 
under seotion 11 of tbe Bombay Revenue 
Jurisdiation Aot. 

On the faots so far stated, the suit was 
Quite plainly, and as 1 think rightly, dismissed. 
But it is argued that tbe principle of the 
ease of Secretary of mate v. Qajanan Kriehna 
(1) applies here, that is to say, it isaaid 
that if a plaintiff brings a suit for an 
injunotion, he is not bound by the provisions 
of section 80 of the Civil Prooedure Code, 
and by analogy, therefore, he is not bound 
by the proviaions of seotion 11 of the Bombay 
Revenue Jurisdiotion Aot. I was myself a 

' Jpd. Cm. 039, 35 B. 362, 13 Bom. L It 27.3, 


party to tbe deoision to wbiob I have refer* 
red, and I see that there is a judgment of 
mine in the ease. I am afraid tbe prinsiple 
that was in my mind in giving that judg* 
ment has been vety greatly misapprehended. 
It is true that 1 still think that if tbe 
only remedy wbiob a party ha^, is to obtain 
an iDjoDoiioD from a Civil Court and if the 
oiroumstanoes are SQob that if the injunotion 
is not obtained, the misobief sought to be 
avioded will inevitably be done; then the 
Coort will bo justified in aooeptiog tbe suit 
even without the previous notioe required by 
seotioD 80 of tbe Code. Beoause, on tbe as* 
sumptions 1 am making, if that were not done, 
the suitor would be left without any effeotive 
remedy whatever. Tbe Civil Procedure 
Code, wbiob oontains our law as to bow 
suite are to be presented, oanuot intend that 
its provisions should be so applied as to 
deprive a suitor of tbe only remedy by 
wbiob a wrong to bim oan be prevented. 
That, however, is a prinoiple wbiob has no 
appUoation here. The remedy provided by 
the law was an appeal to the Commissioner 
against tbe order of the Colleotor. That 
order was dated the 6th of February. More 
than two months elapsed without tbe plaint* 
iff taking any aotion whatever by way of 
appeal. When tbe further intimatiou from 
tbe Colleotor arrived he had still a fortnight 
within wbiob he oouid appeal to tbe Com* 
miesioner and obtain an order staying the 
removal of the alleged eooroaobmeot. But, 
iustead of adopting this method wbiob was 
tbe metbed of redress indioated to him by 
tbe law, and a perfectly effectual method of 
redreSH, be oameto the Civil Court. I think, 
therefore, that when we examine the faots of 
this ease, it is found that seotion 11 of tbe 
Bombay Revenue Jurisdiction Aot does 
apply, that this is not a case in wbiob the 
only remedy that the plaintiff bad was an 
immediate applioatioo to the Court for an 
injanotion, and oonsequeutly that the suit 
was rightly dismissed. 

I think tbe appeal must be dismissed with 
oosts. 

Maoliod, C. j.— I oontur. 

Appeal dismiwd. 
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eOJAN D8V1 V. JAOIRI MAL. 

LAHORE HIGH COURT. 

First Civil AipbalNo. 33i op 1916. 
Ootober 13, 1920. 

Traertt :—Mr. Jaetioe Leslie Jones 
and Mr. Jostioe VVilberforae. 
Musammat SUJAN DEVI— Pliirtipp^ 

Appbllaht 

vertus 

JAGIBI MAL ANO OTHEBS —DeF8NDAJIT8 

— RBSPOSDiNTS. 

Hindu Law —Mitakshara— Inheritance'^ Femalt 
hexre^Brother’e daughter, whether bandhu-gu»i jor 
declaration that alleged adoption never took place^ 
Evidence of knowledge—Barden of proof—Limitation 
Act ilX of 1908), gc^. /. Art. 118. 

Under the Uindn Law the onlj fotnAlos entitled 
to ii^ont are the widow, the daughter, the mother, 
the father's mother and the father's father’s mother 
[p. 126, col. I.J 

A brother's daoghtor is not a handhu with riehts 
of inheritance, [p. 124, col. 1.] 

Oauri Bahai t. Rukko, 3 A. 45| 6 Ind. -Tur. 486- 2 
Ind. Deo. (n. b.) 21: Jagat Karain v. Bhco Dae R A 

Sljaind. Deo. (n. 8.) 344, 
Nanht v. Oaur» Shankar, 28 A. 167} 2 A. L. J. 

A. W. N. (1906) 242, Jagan Nathy.Ohampa 28 A 
30h a A. L. J. 87* ^ W. N. (1908) iH, Jogdmba 
Koer V. Secretary of Stale for India, 16 0 367 

at p.370j 13 Ind. Jur. ag-R, 8 Ind. Doc. (k s , 
242* Bi6* Sodhan t. Harea Singh, 34 Ind. Gas 685. 
61 P. B, 1016* 138 P. W. B. 1016, 165 P. L. B. 1916 
ollowod. ' 

Hanak Qir t. Kiehen Kaur, 63 Ind, Cos 616. 161 
P. B. 1919, not followed. * 

Whore in o suit for a declaration that o certain 
alleged odopUon never took place the plaintiff boa 
given pnma facie evidence of his want of know. 

I edge of the fact of adoption, it is for the defendant 
to show in tho clearest possible waj that the fact 
of tho alleged adoption must hovo como to the plaint. 
ilPs knowledge at a partioular dote when limitation 
began to run under Artiolo 128 of Schodulo 1 to 
the Limitation Act, [p. 124, ool. 2 ] 

First appeal from the deoree of the Senior 
Sabordinate Jodgp, Sialkof, dated tba 29th 
Oetober 1915. 

Messrs. Bo$han Lai and 0. L, Mathur, for 
the Appellant, 

Bakhshi TeH Ohand and Lala Tiraih. Ram, 
for (be Bespondentfl. 

JUDGMENT.—Thp following pedigree 
table will illnstrate the oase;~ 

Fa^is Bisasn 

r- ' 


_ V 

Mani Bam—Afusammot Ualan 
(widow) Defendant No, 2. 


Jawala Singh 


Mueammat Pujan Dei 
(daughter , plaintiff. 


I 

Jagiri Ual (alleged adopted son) 
Psfvadant No. 1. 


\ 


li9il 


MtiAomTttailSajan Devi sued for a deolar^- 
lion that Jagiri Mai bad not been adopted 
by Maui Ram or by bis widow with her 
hoaband’e authority. The Sabordinate Judge 
dismissed the suit on the ground that 
plaintifE was aware of the alleged adop|joD 
more than six years before the institettioA 
of the fluit whioh was aosordingly barred 
under Artiole 118 of the Limitation Ast. 

The plaintiff has appealed We have 
hwrd arguments on the merits and we 
should not be prepared to maintain the 
finding of the bwar Court on this ppiut. 
When Mani Ram died bis widow, who 
obtained mutation for herself in l9Qi, pro- 
olaimed to the world that Jagiri Mai had 
notbsen adopted and though iuthe following 
year she executed a deed of gift in whiqH 
she reoited the fast of adoption, there was 
no dead whioh purported to be one of 
adoption, and it has been admitted by her 
that in a ease beard in the Mansif's (^ourt 
at Daska she again denied that Jagiri 
Mai bad been adoptel. The natural result 
of these denials would be to put 
Muaanmat Sajan Devi off her guard, and, in 
view of them, we eoosider that when she 
bad giveo primA/om's evidenoe of her want 
of koowledgp, it was for the defendants to 
show in the elaarest possible way that the 
faot of the alleged adoption must have eome 
to her knowledge afterwards. Wo are not 
impressed by the evidenoe of her visits ta 
her pateroal boms whao she was about to 
give birth to obilJren, and the atatemeut of 
yutammat Gian Devi on whioh the Sub* 
ordinate Judge has partionlarly relied, beoause 
she was sailed by the plaintiff, loses most 
of its weight when it is realised that she is tba 
wife of Jagiri Mai. 

Counsel for the defendants'respondents 
has, however, oontended that the deoision 
must be maintained on another ground, vim,, 
that, aooordtng to Hindu Law by whioh the 
parties are admittedly governed, a brother's 
daughter is not a bandhu with rights of 
inberitanoe. He has oited many authorities 
on this point, e g , Mulla'a Hindn Law, 3rd 
Edition, page 68; Gho.^'a Prinoiples of 
Hiodo Law, Volume 1, 3rd Editior, page 
15 ; Rama Krishna's Hindu Law, Vulume 11, 
page 180 and Mayoe's Hindu L\w, 8«.h 
E litior, i>aragra.ino 53'^, 530. The opinions 
of these oommentators are based on nooierons 
jadgoenta gf whioh the earliest app)sr3 to 
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be one of tbe Snddar Dawany Adawlat men 
tioned in Gauri Sahai v. U'tkho (l). This 
judgment wan also approved in Jagat Narain 
V, Sheo Dat (2) an^’i Nanhi v. Qaun 
8fu^^kar (3), also in Jagan tJath v. 

Ohampj (4^. The leading Galoatta ease 
is Jogdamha Eoer v. Secretary of Stale for 
India (5t. These aatborities have been 
followed in Bibi Soih'in v. Harti Stngh (6), 
a eingle Bensh jadgment. They are all to 
the same effeat that tbe only females en¬ 
titled to inherit are tbe widow, the daaghter, 
the mother, the father’s mother and the 
father’s father’s mother. From tbe above 
aatborities it is clear that the Bengal and 
Benares Sobooh of Hinda Law do not re 
cognise any other female as an heir As 
against these aatborities the learned Coansel 
for tbe appellant has placed his reliance on 
Nanak Qir v. Kishen Kaur (7) and tbejalg* 
mentf cited therein. In that jadgmsnt it 
was held by a Division Bench of tbisOoart 
that a sister is a with rights of in¬ 

heritance, and reference is made to another 
jadgdment of this Coart, SduUani Ohand v. 
Lalu hial (8). That decision was merely to 
the effect that sister’s grandson is abinihu^ 
and it is of no assistance to as in this 
case. The learned Judges al-o referred to 
Ba^hunoth Kuari v. tAunnun Mitr (9). This 
judgment, however, of the Allahabad High 
Gcnirt has been expressly dissented from in tbe 
two jadgments in 1. L, R. 2i Allahabad* 
Tbe two Madras jadgments are certainly 
authorities in favour of the appellant, bat on 
this question tbe Madras and Bombay High 
Ooorte have differed from the Bengal and 
Benares Schools and are not aatborities for 
the Punjab. Goansel for tbe respondents 
has also pointed oat to as that Nanak Qir v. 
Kithen Kaur (7) is not even an aathority for 
this Ooart, inasmaob ae it has been dissen- 

(1) 8 A. 45; 5 Ind. Jur. 438; 8 lod. Deo. (n. h.) 21. 

(2) 6 A. 811] A. W. N. (1888) 61;3Ind. Deo. 
(n.c.) 344. 

(8; 28 A. 187] 2 A. L. J. 654; A. W, N. (190)) 
^ 42 . 

(4) 28 A. 807; 8 A. L. J. 87; A. W. N. (1900) 18. 

(6i to 0. 807 ot p. 370; 13 lod Jur. 89>; 8 lud. 
Dec. iN. s.) 242. 

(6) 34 Ind. Caa. 685; 61 P. E. lOldj 138 P. W. R. 
1916] 166 P. L. B. 1010. 

(7) 63 Ind. Oaa. 816] lOl P. E. 1919. 

(8) 180 P, B. 1889. 

(0) 20 A. 191] A. W. N. (1898) 13; 9 Iml. Doc, 
(k. 8.) 484. 


ted from in two sobaeqaeut judgments, tie., 
Shambhu iiath v. Ralft(lO) and Civil Appeal 
No. 2928 of 19If’’, in the latter of which it is 
staled that tbe head-note of 161 P. E. 
of i919 is misleading and that it 
was never intended to lay down tbe rale so 
broadly as it is tt ere stated. We, therefore, 
mast uphold the contention of Coaniel for 
respondents that tbe plaintiff in this case had 
DO locus slandt to sae. 

In these oircomstance*, we dismiss the ap¬ 
peal with costs. Goansel for the respondent 
has made no reference to tbe third and fourth 
grounds of cross-objections. 

Appeal dismissed, 
(10) 52 Ind. Caa. 691; 25 P. W. B. 1019. 


BOMBAY HIGH COURT. 

Seoomd Oivil Appeal No. 27 ov 1919. 

February 1, 1920. 

Pretent Sir Norman Macleod, Kr, 

Chief Jnstiee, and Mr. Justice Heaton. 
ANNAYA MADYALAYA—PLAihTiFF 

^APPILLANt 

versus 

SIDAYA MDRGAYYA SALGAR— 
Dbpbsdaiit—Respomdimt. 

Hindu Lato—^Succession—Paternal unclo's grandson, 
tchether prejerenticl heir as against sister’s son. 

Under Hindn Law a paternal nnole'a grandson is 
a gotraja sapinda, and is, thoroforo, a nearer heir 
than a sister's son, who is only a bandhu. 

Second appeal from tbe decision of ibO 
District Judge, Sbolapor, in Appeal No. 69 
of 19x7, conBrming tbe deone parsed by (he 
Additional First Class Subordinate Judge at 
Sholapur, in Oivil Suit No. 626 of 1915. 

Ur. B. 0. Bao, for tbe Appellant. 

Mr. Q. P. Murdeshwar, for tbe Respondent. 

JUDGMENT.—The only question in this 
appeal is whether tbe plaintiff, who is the 
sister's eon of Virbhadrappa, is a nearer heir 
than (be defendant, who is great-grandson of 
Yubbadrappa’e paternal uncle. When the 
aueceraioD fell in at tbe death of Virbhadrap* 
pa’s mother Nilawa, tbe defendant’s father 
was alive, and there can be no doubt tha^ 
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the defendaLt’e father, who was a (jotraja 
snptndat was the nearer heir than the sister’s 
son who wonld only rank as a bandhu. The 
appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Apfsal phom Appellate Degree No. 1891 

OF 1917. 

Marsh 26, 1920. 

Prciewf Jastioe Sir N.R. Ohaterjee, Kt , 
and Mr. Jnstioe Newboold. 

DA6ARATHI CHATTERJEE and othebs 
—Defendants—Appellants 

versus 

ASIT MOHAN GHOSH MAULIK 
Shebait CF GOD RADHA QOBINDA 
DEB THAKUR-PLAtNTiFF— 
Respondent. 

lUligious emlottmcnt—Contract with sholjait of 

thakir, whether terminates on death of shobait_ 

Limitation Act (IX ef lOOH), Sch. I, Art. IR?, appli. 
cahility of, to futt for account* by nhobait against 
Tahsildar. 

Contracts in respoct of dodicatod property ontorod 
into by tho shebait of a (hcAur, not in his personal 
capacity but as she&aiV, do not torrainato on tho 
death of such shebait, [p. 127, col. 2.] 

Tho porio<l of limitation contained in Article 13?, 
Schedule I, to tho Limitation Act applies to a suit 
brought by the of a thakur against tl^ 

Tahsildar of tho debutSsf properties of Hio thakur, 
for accounts, based on a security bond oiccutcd by 
tho latter in farour of tho predecessor of tho plaintiff, 
[p. 127, ool. 2} p. 128, col. 1.} 

Appeal against the decree of the Distriot 
JncIgPt Mnrebidabadf dated the 22Dd of 
Jane 1917, reversing that of the Mnneif, 
2nd Ooort, at Kandi, dated the 12tb of 
Alay 1916. 

Baba Jatindra Lai Banerfse, for the 
Appellants. 

Babn Bhudhar Haidar, for the Respond, 
ents. 

JUDGMENT. —This appeal arises ont 
of a Boit for assoaols against an agent. 

It appears that the defendant No. I 
and the predeeessor of the defendant No. 2 
vrere appointed Tahsildare of the debuUer 
properties of a sertaio f^aAur in 1287 when 
the plaintiff’s father, Hadba Raman, was the 
fhehait of the MaJIruf, 


The Thasildars exeoated a eeoarity bond 
in Bhadro 1287 in favoar of |the thakur 
represented by its shebait Rid ha Raman, 
hypotheoating eertain immoveable properties 
for the due psrformanee of their daties 
^ gomasta. They aoted as Tahsildara till 
Ohoitra 1316 when one of them died and 
the other, the defendant No. 1, worked 
tdl Sraban V<\8 when he was dismissed. 
I he platnliff’e father died in BhadroUdlO 

when the plaintiff snseeeded as shebait of 
the thakur. 

The present suit was institated on the 
14th May 1915 against the defendants 
for aoaoQots from 1311 to 1317. The 
Conrt of Brst instanoe held that the 
agensy terminated on the death of tho 
plaintiff’s father in Bhadro 1310 and, there- 
fore, a new ageooy wa« created, and that 
the eoit was governed not by Artisle 112 
but by Article 89 of the Limitation Aot. 
That Conrt aosordingly held that the suit 
was barred by limitation. On appeal, tho 
learned Distriot Judge held that the death 
of the Radha Raman did not terminate 
the agency, and the snit was, therefore, 
in time nnder Article 132 of the Limita- 
(ion Aet. Tho defendants have appealed 
to this Ooort. 

It is well settled that Article 132 applies 
where the suit is not merely for accounts 
bat is one to enforce in the plaintiff’s 
favour the charge ereated to seoare the 
moneys which might be found due from 
tho agent to hie principal on his accounts. 
See Hofesuddin Mandal v. Jadu Nath 
Saha (I) and Madhusudan Sen v. Rakhal 
Ohandra Das (2), whore the OMe of Jogesh 
Chandra v. Benode Lai Roy (H), was 
diaiented from; and Troilokhya Nath Mandal 
V. Ahinas Ohandra Rcy (4). That proposi- 
tion is not disputed before as on behalf 
of the appellants, bat what is contended 
on their behalf is that the agency termi* 
Dated on the death of plaintiff’s father, 
Radha Raman, in Bhadro 1310 and the 
plaintiff, therefore, cannot me upon the 
hypothecation bond. Reliance was placed 
upon certain observations of the Jadiotal 
Committee in the case of Jagadindra Nath 

(1) 86 0. 203| 12 0. W. N. 820| 7 0. L. J. 270. 

(2) 30 Ind. Ooc. 007| 43 O. 248i 19 0. Vf. N. 1070i 
32 0. L. J. 662. 

(8) 6 Ind. Cm. 59, 14 C. W. N. 128. 
t4) 84 Ind. Cm. 18, 21 0. h. J. 469. 
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Bov V. Hemanta Kumati Debi (5). Their 
Lordships observed : “There is no doabt 
that an idol may be regarded as a joridi* 
sal person eapable ae sash of holding 
property, tboogb it is only in an ideal 
sense that property is so held. And pro* 
bably this is the tree legal view when 
the dedication is of the eompletest kind 
known to the law. Bat there may be 
religions dedications of a less oomplete 

oharaoter,.Bat assamiog the religions 

dedication to have been of the etrioteet 
obaraoter, it still remains that the possession 
and management of the dedioated property 
belongs to the shebait. And this oarries 
with the right to bring whatever saits 
are neoessary for the protection of 

the property. Every sash right of eait 
is vested in the ihebait, not in the idol.” 
It is contended that the agency terminated 
on the death of the ihebait Radha 
Raman, and the present iheoaitt the 
plaintiff, has no right to eae opon the 
hypothecation bond. Bat the case of 

Jagadindra Nath Roy v. Beinanta Kumar* 
Rebi (5), does not eapport the above 
contention. In that ease the shebait was 
a minor when be was dispossessed, and the 
enit for recovery of possession was institated 
within three years of hie attaining majority. 
The qnestion was whether a shebait of 
a thakur was entitled to the beneht of 
the provisions of section ? of the Limita¬ 
tion Act. The High Ooart held that the 
proprietary right being in the thakur^ 
the shebait was not entitled to sooh beneht. 
The Jodicial Committee pointed out that, 
althoagh a thakur may be regarded an a 
joridical person capable as each of holding 
property, the possession and management of 
the dedicated properly belongs to tbeMe6a»<. 
and the right of suit being necessarily 
vested in the shebait, he was entitled to 
the benefit of the provisions of section 7 
of the Limitation Act. Their Lordships 
did not lay down that contracts in respect 
of the dedicated property entered into by 
the shebait of a thaitur terminate on the 
death of such shebait. In the case of 
Maharahee Shibessouree Debia v. Mothooranath 
Ackarjo (6), the Jodicial Oommitte, with 

(6) 82 0. 120 at p. 140; 31 I. A. 203; 8 0. W. N. 809; 

B Bom. L. U. 766, 1 A. L. J. 685; 8 Bar. P. 0. J. 698. 

(6)I8M.I.A 270atp. 273,13 W. B. P. 0. 18, 
8Suth. P. 0. J. 300, 2 Bar. P. 0. J. 628, 20 K. B. 662. 


reference to the rights of a shebait 
observed : * Where land is dedicated to the 
religions services of an idol, the rents of 
the land oonstitate in legal contemplation 
the property of the idol and the shebait 
has not the legal property, bat only title 
of a manager of a religions endowment,’^ 
and in Prosunno Kumari hebya v. Golab 
Ohani Baboo (7), their Lordships observed 
as follows ‘ It is only in an ideal sense 
that property can be said to belong to an 
idol; and the possession and management 
of it most, in the nature of things, be 
entrasted to some person as shebait, or 
manager. It wonld seem to follow that 
the person se entrasted mast of necessity 
be empowered to do whatever may be 
required for the service of the idol and 
for the benefit and preservation of its 
property, at least to as great a degree 
as the manager of an infant heir. If this 
were not so, the estate of the idol might be 
destroyed or wasted, and its worship dis- 
oontioaed for want of the necessary funds 
to preserve and maintain them”. And, 
later on, with reference to the position of 
a former shebait and the succeeding 
shehaits, they eay that the “succeeding 
shebait* in fact form a continuing repre* 
eentatioD of the idol's property.” 

In the case of Jagadindra Nath Bay v 
hemanta Kumari Debi (5), their Lordships 
did not lay down any rule contrary to that 
laid down in the above oases; and all that 
was said was that the possession and manage* 
ment of the dedioated property are vested in 
the shebait, and the right of suit being 
therefore in the shebait, be was entitled to 
bring the suit within three years of his attain- 
ing majority, as be was a minor when the 
dispossession took place. It does not follow 
that all contracts with the shebait of a 
thakur cease to be operative on the death 
of the particular shebait, where the contract 
is not one with the shebait personally. 

Having regard to the fact shat the posi* 
tion of a shebait is that of a manager of 
a religions endowment, and to the observa* 
tions m Pjosunno Kumari Debya^s case (7) 
vis., that succeeding shebaits in fact form a 
continuing representation of the idol’s pro- 
perty, wo hold that the contract entered 
into between the Tabsildars and Radha 

(7) 2 LA. 145, 14 B. L. B. 450 (P. 0.)-8Rar p 
0, J. 449; 23 W. E. 263; 3 Suth. P, C. J. 102, ' * 
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Raman, the former shehait, did not terminate 
on hie death, bnt oan be ened open by the 
present thebait. The hypotbeaation bond, as 
stated above, was not exeeuted in favonr of 
Ridba Raman in his personal oapaoity, bat 
as shebait of the thakuT. We are aooord- 
iogly of opinion that the present $hebait oan 
sne to enforoe that bond. 

We do not think the position of the 
Tabsildars is that of eab-agenta or that the 
sab agenay terminated on the death of the 

Radha Raman, as oontended on 
behalf of the appellants. 

We have already said that Artiole 132 
of the Limitation Aot applies to the case. 
That being so, the sait is not barred by 
limitation. The appeal is aoaordingly dis¬ 
missed with ooats. 

Appeal dismuted, 


NAGPUR JUDlCiAL OOMMISSIONBR'S 

COURT. 

OiYiL Bbvisioji No. 198 B or 1919. 

Jane 17,1920. 

PfMaonair, A. J. 0. 
OHANDRABHAGA—DiriKoaNT No. 1— 

Appuoakt 

vertui 

HAESUEHDAS AND OTdKRB — 
PuiMTiffS Nos. 1 AMD 2 —Dbpbnd&mt No. 2 — 

NON-ApPLICANfS. 

Contract Act (IX of $. 09— Probaic^Decr/re 

dgaimt atoctt^Payment by excctUcr^Probatc revoked 
Suit to recover amount paid, maintainability of. 

FlaintiSs obtained Probato of a Will, and aft^r* 
wards admitted a claim against the docoanod, aiui 
a Oeci^e was passed against the assets of the 
deoeaaed la their bands, aod they made payment. 
The Probate was rabseqaently roroked, whoronpon 
they brought tho prosenb suit to rooorer the sum 
paid by them stating that no immovoablo property 
of the deoesksed Was in their haads t 

Held, that tho salt must fail as tho plaintiffs 
were not intoroatod in making payment of tho 
amoont dae nnder the dooree in ordor to protect 
tUo oAsets of tho dcceasod, aod they, consequently, ., 
were not jnetified in inshipg tho paychont. ' 

OiWil revision of tbe jodgmeni in Small 
Osmsa Sitit No. 70 of 1919, passed by the 
JpdgejSmeU Oeoee Oonrt, Morai, deled |be 
7tb AagnellOlO, . .j 


Mr. O. V, Deihmukk, for the dppH- 
oant. ; 

Messrs. M. R. Bobde and V. N, Bapat, for 
the Non-Appliaant. > 

JUDGMENT.—The plaiotififs had obtained 
Probate of a Will exeooted by the deoeaee^ 
R^mohandra. After they bad obtained 
Probate, they admitted a olaim against 
Ramobandra and a deoree was passed against 
the assets of the deoeased in their bands. 
The exeoatioD was taken out and the 
piaintiffa made payment. Sabseqaentiy, the 
Probate was revoked by the High Coort, 
The plaiotiffs now sae to reoover the 
amoant paid by them from the defend* 
ants. 

The eases oited by the learned 
Small Oaase Coart Judge and the oases 
oited by the respondents’ Coansel are all 
oases in wbieh payment was made to 
avert an imminent danger. Failure to pay 
land revenne is, ordinarily, followed by sum- 
mary prooedare. The plaintiffs state that 
DO immoveable property belonging to the 
deoeased was in their bands. In the' 
eironmstanoeS| 1 do net think they were 
jastified in making the payment. They 
ooald have waited aotil some property haJ 
aotaally been attaobed. If they bad pleaded 
they were in possession of moveable property 
the ease might have been different. Ari it Is; 
they have failed to make bnt that Che’ 
payment was a gennine payment made 
witboat haste in order to protest the 
assets of the deoeased. I, therefore, hold 
that the plaiotiffs were not interested in 
making payment of the amoant due under 
the deoree. The learned Judge is mistaken' 
in law as he oonsiders that payment bf 
a snm dae is payment by a person inter¬ 
ested whether the estate is in danger or' 
not. The judgment of the lower Court' 
is reversed and-tbe olaim is dtsmissSd. The 
respoudente Nos. 1 and 2 must bear oosts in' 
both Courts. No separate Pleader’s fee for' 
respondeat No. 3. ' 

Application allowed. ^ 
n V 
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FXRNAMDEZ V. IMPEROB. 

BOMBAY HIGH COURT, 
Obiuinal Application FOR Ravisio.h No. )3t 

OF >920. 

Augaet 24, 1920, 

Preient: —Mr. Jnstiae Shab and 
Mr. Justice •’’romp. 

G. S. FERNANDEZ-Aocosed. 

versus 

EMPEROR—Pbosicotor 

Criminal Procedure Code (Act V of s. 342, 

applicobilifv of, to trials by Presidency ilagistratc— 
Examination of accused, necessity of, 

A ProBidoDoy Magiatrato trying an accused per* 
eon for an otfonco punishablo under section 352 of 
tho Penal Code is bonnd, before conricling, to 
oiamino the accused person in tho manner prescrib¬ 
ed by section 3t2 of the Criminal Procedure Code, 
and an omission to do so, is an illegality which ritiates 
tho proceedings, [p. 131, col. 1; p. 132, col. 2.] 

Crimiual applioatiou from an order passed 
by the Seoond Preeidenoy Magistrate, 
Bombay. 

Mr. Binning (with him Mr. A. Q, Desai), 
for the Aoeueed. 

Mr. 3. F, Patkar, Goyernmeut Pleader, 
for the Crown. 

JUDGMENT. 

Sbah, J.—Id this applioation it has been 
nrged on behalf of the applioant that, after 
the witnesses for the proseoution were 
examined, the aooused was not asked 
to explain the evidenoe againat him as 
required by seetion 342 of the Code of 
Criminal Prooedure. The offenee oharged 
was punishable under lestion 352, Indian 
Penal Code, and the proeedure applioable to 
the ease was that provided for the trial of 
BummoDs eases. The trial was held by the 
Seeond Presideney Magistrate. On behalf of 
the Crown it is nrged that the words of 
seetioD 342 are oontroUed by the words *if 
the Magistrate thinks 6t' used in seotion 245 
and if any* in seotion 370, elau^e (/) of the 
Code, and that the Magistrate was not bonnd 
to question the aeeused as required by spotion 
342 in the trial of a summons ease before 
eoDviating tbeaooused. 

We ealled for a report from the learned 
Magistrate as to whether the aeeused was in 
faot questioned at the close of the proseoution 
ease under section 342, We have reoeived a 
report on that point and the learned Magie> 
trate has also submitted a supplementary 
report as to the praotiae followed in suoh 
eases by the Presideney Magistrates and as to 

9 


the gronnds upon which the praotiee is based. 

In view of the report and the reoord of the 
Oaso, it may be taken as a faot that the aooos- 
ed was not a*ked any quesfioos after the 
proseoution witnesses were examined as 
required by seotion 342 of the Code. We 
have, therefore, to consider whether it was 
obligatory upon the Trial Magistrate in this 
ease to question the accuse! generally aud, if 
80 , whai is iKe eifaot of the omission upon the 
present case. 

These questions must be considered with 
reference to the provisions of the Cods, and 
it is clear that we cannot allow considerations 
of convanif-nns and practice to control the 
plain meaning of tho words used in a Statute. 
If the interpretation involves any inoonveni* 
enoeor departure from any practice which 
may be found to be suited to any olass of 
oases, it would be for the Legislature to con* 
aider the matter. 

The words of seotion 342 are clear. The 
material words are these : “For the purpose 
of enabling the aeoueed to explain any oir* 
onmstanoes appearing in the evidenoe against 
him the Court...shall...question him general* 
ly on the oase after the witnesses for the 
prosecution have been examined and before 
he is called on for his defenos,” The seotion 
ooours in the Chapter relating to general pro¬ 
visions as to inquiries and trials: and there 
oan be no donbt and it is not disputed that it 
applies to the Preeidenoy Magistrates as moob 
as to other Courts. The purpose of the 
provision is olear, and a general provision of 
this oharaoter, applioable to all Courts and to 
all inquiries and trials under the Code, ought 
to be given effeot to unless there are clear 
words to render it inapplicable to any par. 
tioular oase or olass of oases. 

The provisions mainly relied upon by the 
Government Pleader as limiting the operation 
of these words are to be fonnd in the Chapter 
relating to the trial of summons oases. It is 
urged that the provisions of that Chapter 
leave it to the disoretion of the Magistrate to 
queaiion the accused after the witnesses for 
the proseoution are examined. Sections 242 
and 245 are relied upon as having that effect. 

It seems to me that, when the provisions are 
examined carefully, they do not involve any 
suoh limitation. Seotion 242 requires that 
the aoonsed shall be questioned at the beginn* 
ing on the partioulars of the effenoe, of which 
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he is ftoaueed and that it shali not be neoeesary 
to frame a formal oharffe. Seotion 244 
provides that if the auoased does not admit 

that he has ooromitted the offence, the 
Magintrate shall proceed to hear the oom 
plainant (if any) and take all each evidence 
as may be prodnced in support of the 
proseontioD and also to hear the aacosed 
and take sneh evidence he prodooes in his 
defenae. Seotion provides that, npon 

taking the evidence referred to in seotion 
244, and enah farther evidence (if any) 
as the Magistrate may of his own motion 
•aase to be produced and (if he thinks fit) 
examining the aocased, the Magistrate may 
acqait or oonviot the acoosed. It is olear 
that section 244 reqnires the Magistrate to 
hear the aocased and to record the evidence 
whioh he addooes in his defence after the 
proeecation evidence is recorded. This is quite 
consistent with the provisions of section 3 f2 , 
and does not suggest any inference against the 
application of the provisionc of seotion 342 to 
the trial of summons oases. Section 24^ con¬ 
tains the words *if bethinks fit’j but, having 
due regard to the context, it appears to 
me that the words are used with reference 
to the further examination of the accused 
which may become necessary or desirable 
ID virtue of the evidence which the Court 
may sail of its own motion. When we 
have a general provision as to the neoes 
Bity of questioning an accused person to 
enable him to explain the evidence sgainet 
him after the witnesses for the prosecution 
are examined, the other provisions in the 
Cods should be read, as far as possible, so 
as to avoid an inconsistency. A particular 
provision may control or limit a general 
provision, but the intention to limit the opera¬ 
tion of the general provision must be oUar. 
The words 'if he thinks fit’ do not, in my 
opinion, control or modify the provisions of 

aestioD &42, but are capable of being read_ 

and sboold be read—as servirg a sufficient 
purpoie, consistently with the provisions of 
section -42. 3 be suggestion madt- ty Mr 

Binningthai tbs woros 'it be thinks bt’ bre 
used in section 245, as it may not be neoesi-ary 
for the Magistrate to examine the accused 
if be is to be aequitted, may afford a further 
explanation cf the use of the words with* 
out indicating any limitation upon the pro* 
visions of fiootion 842. On a consideration 
Qf tbe provisione of this Chapter, 1 am 


unable to bold that tbe Magistrates are 
relieved in the trial of summons cases from 
the obligation of questioning the accused 
generally under seotion 342 to enable him 
to explain the evidence against him after 
the witnesses for tbe prosecution are ex* 
amined. 

The provisions of seotion 370, clause (/), 
do not Bngg«st any infereuoe totheooDtrary. 
Tbe words if any' do rot in any sense 
control tbe words of seotion 342. It bai] 
been held by this Court, acd it is onnceded 
in the argument, that, in spite of these 
words, it is obligatory upon the Presidency 
Magistrates to examine an aooused person 
under section 342 in the trial nf warrant 
casts The words if any’ are used in seO'* 
tion 289 of the Code; and, in spite of these 
wordp, the relaxation of the rule contained in 
sfotion 312 is not allowed in'the trials by 
Sessions Courts: see Emperor v. Savalya (1), 
Emp-ror v. Raju Ahtlaii {2} and Baeapu Nin- 
ffapay. Empercr {3}. The purpose of reotion 
3/0 is to state tbe particulars to be recorded 
by the Presidency Magistrates instead of 
a judgment as provided in section 367 aud 
not to lay down whether an aooused person 
shall be questioned or not in a particular 
case or class of oases. I do not think that 
the words if any’ used in olanse (/) of 
that seotion can be properly used as modify 
ing tbe provisions of section 342 as regards 
the Presidency Magistrates. If that con* 
etruotion were adopted, seotioD 342 could 
be rendered nugatory even in the trial of 
warrant oases by Magistrates and trials 
by Sessions Courts, as the fame wcrds aie 
used in seotions 253 and 28^ of the Cede. 

It seems to me that the weakness of tbe 
argument urged on behalf cf the Crown is 

indicated by tbe circumstance that, without 

a laboured attempt to control or limit tbe 
plain meaning of tbe words of a section 
applicable to all triala and inquiries by 
reference to provisions in different chapters 
relating to diffeient purposes, the result ood< 
teodeo tor ty tbe proeeoution cannot be 
reached. 1 sbonlo (.&> that if tbe Legislature 
intended to limit tbe application of seotion • 
3i2 in tbe sense suggested by the Crown 

e 

r 

(1) 0 fiom. L. a. 8S6| 5 Or. L. J. 882. t 

12)0 bom L. B.780|QCr. L. J. 74. 

(8i8t Ind.Cas. 806{ 17 Bom. L. R. 898| )6 Cr. 

768 . * 



Vol, tilX] 

FIRSAIIDEZ V. BMPIROB. 


INDIAN OASES. 



there wonld have been elear words to that 
effeot in the seatiou itself. In the Chapter 
relating to general provisions as to inquiries 
atid trials there are some sections of limited 
applioation and the words indicating the 
limilatioo are to be foaod id enib seetions. 

I may mention that I have referred to 
the different provisions relating to the ex- 
amination of the aoensed in the earlier Codes 
of 1661, 1672 and 1882, and in the Pre- 
aidenay Magistrates Aat (IV of 1877). The 
eaheme of the existing provisions as to the 
examination of the asoased was adopted in 
the Code of 1882. I do not think that it 
will serve any useful porpose to examine 
them in detail: it is euffiaient to say that 
i have not been able to 6nd any indioation 
therein to favour the eontrary view. 1 
am, therefore, eatisBed that the aooused 
should have been examined in this ease as 
required by section 342. 

The question relating to the manner in which 
8uoh examination is to be recorded under 
aeotion 464 stands on a different footing. On 

any special provision 
regarding the Presidency Magistrates except 
that contained in section 364, sub section (3). 
As regards the recording of evidenoe, section 
d62 makes a special and epeciBc provision for 
the Presidency Magistrates. It is not without 
eigniBcanoe that in section 36i. which is to 

Chapter, no similar 
differentiation is made as regards the manner 
Of recording the examination of an accused 
person by the Presidency Magistrates. In 
the present case, however, the point is not 
whether the examination of the aoicsed 
was properly recorded or not, but whether 
the accused was questioned at all after 

the witnesses for the prosecution were 
Oxamined. 

The omission to examine the aacused, as 

squired by section 342, cannot be ooodonsd. 

Having regard to the nature of the offence 
fcnd the facts of the case, I do not think 
that it 18 neosflsaryin the iotereit of justice 
to order a re trial. I would, therefore, 
set aside the conviction and sentence and 
direct the One, if paid, to be refunded. 

OauMp, J.—The question which arises for 
decision at the outset in this case is, who- 
Iher a Presidency Magistrate trying an 
Mcused person for an offenoe punishable 
under section 352 of the Indian Penal 
Uodf 18 bound, before convicting, to examine 


the accused person in the manner prOaoribed 
by section 342 of the Code of Orimiual' 
Procedure. 


The procedure to be followed by Presi-' 
denoy Magistrates differs from the procedure 
to be followed by other Magistrates only'' 
in those particulars which are specifically! 
laid down in the Code of Criminal Procedure 
and, in this respect, the relevant sections are 
sections 362 and 370 which prescribe the* 
manner in which the evidenoe and the 
judgment respectively shall bo recorded.' 
These two sections form exeeptions to the 
provisions of Chapters XXV and XiVI 
which deal with the mode of recording evi¬ 
dence in inqairies and trials and with the jodg. 
ment. Prima facie, nothing in these Chapters 
has aoy bearing on section 312 which 
belongs to Chapter XXIV which contains’ 
general provisions as to inquiries and trials 
The words of seotion 370 (J) “ the plea^ 
of the aocused and his examination (if any) 

do not in reality affect the present question, 

for It oioDOl bs doubted that there are 
eases, other than those in whiob an accused 
person is convicted, where it is unnecessary 
to reoard bis examination under section 342^ 
If, for instance, there is an acquittal under 
section 247 or 248 or a discharge under 
section 253 there may be no occasion for 
the examination prescribed by section 342^ 
That this is so is plain, if it is remembered 
that the examination of the accused under 
that section is obligatory only for tbs 
purpose of enabling him to explain any 
oircume'.aooe appra^-ng io evidence against 
him. If there is o.thing to explain, there 
IS no necessity for the examination. 
Uesiante legis ratione eessat et ipsa lez. 

There is. therefore, nothing in the special 
procedure provided for Courts of Presidency 
Magistrates which, for the purposes of the 
present question, neels to ba taken into 
acoonnt With the exception of the two 
particulars noted in the precsding paragraph, 
the procedord for the trial of summons 
cases.aod warrant cases is applicable in those 

OoartSc 


- -- aammona aasa. 

and th, qae.twn may therafore, be generali; 
eta ad tbn.: Is a Magistrate, before eon- 
viatmg an aaeoaed person of an offense 
triable as a enmmons ease, bonndto eiamine 
Dim as requirsd by section 342 P " 
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The mandaiory portion of peotioo 3i2 
nay be pet out as follows ; For the par* 
pcse of enablinp' the aaooGed to explain any 
oiropmstanflca appearinj? in the evidenae 
against him the CoDrt...Bball...question him 
generally on the case after the witreBses 
for the proFcontion have been examined and 
before bo is aalled on for his defence.** 
This is one of the general provisions as 
to inqniries and tria^, as statei in the 
title of Chapter XXIV cf which it forms 
part. It has been held by this Conrt that 
it applies to trials before a Coart of Session 
in spite of the words “ if any ” in section 
289: Emperor v. Reju Ahila i (2) and 
Emperor v. Savalt^a (1). It has also been held 
by this Cc art that a Presidency Magistrate 
cannot convict an acooeed of an offence 
triable as a warrant ease without recording 
his examination under this section : Emperor 
V , Eariechandra (4), So far as I am aware, 
the point has not hitherto been decided 
with reference to summons oases. 

Prima /acre, section if42 is cf general 
application and is based on the salutary 
principle that an accueed person should 
have an opportunity of furniehing an ex* 
planation before be is convicted. The 
Legislature has not speoifically excepted 
cases triable under Chapter XX (summons 
eases) from its operation, and the general 
prinoiple on which it is based applies to 
those casee as atrortgly as to any other 
cases. Bat it has been urged that the 
language used in that Chapter excludes 
the applicability of section 342. Reliance is 
placed on the words** if be thinks 6t'* in 
seotion 245 (1). It bas been held, as I 
have already stated, that eimilar words in 
seetioD 289 do not have the effect contended 
for. It ie significant that these words occur in 
paragraph (1) of the section which deals with 
acqaittals. We are not now ooncerned with 
oaeee of acquittals. As I have already 
pointed oat, there may be oases in which 
tbe Ooort finds nothing for the acoased to 
explain, and in each eases it may have 
a discretion uot to examine the accused, 
But I am unable to iufer from these words 
that where tbe Court Snde that damnatory 
eireomstanees appear in tbe evidence agaicet 
the acooeed, there is any discretion in tbe 
matter. It ie to be remarked tbat eeotion 


244 (1) makes it obligatory on the Magis¬ 
trate to bear the aroused after the evi- 
denes for the prosecution is recorded,” 
and I find it diffisnU t) hold that, had the 
Legislature intended to exclude theappli* 
oability of section 34?, they would not 
have done so in plain terms. 

The aoipo of siation .342 has been tbe 
subject of discussion in a recent case 
before the Patna High Court Raghu Bhumi) 
V. Emperor (5). The point there was 
as regards S^snons trials, but it appears 
that Scltan Ahmed, .1 , was inclined to bold 
that seotion 312 did not apply to the trial 
of summons oa<>es. The remarks upon this 
point are. of course, o6iter. The distinction 
suggested, however, is that the words** before 
he is called on for his defenoa *'ooiurring 
in leition 342 are found in seotion 256 
which deals with warrant oases, and in 
seotion 2^9 which deals with Sessions 
trials, but do not appear in Chapter XX 
which prescribes the procedure for the 
trial of summons cases. With all deference, 

I am constrained to say that tbe argument 
depends upon matters of form rather than 
of substance. To call upon an accused 
person to enter upon his defence is a 
necessary incident of every trial. Though 
that preoise form of words is not used, 
(he thing itself is indicated with suflBcieut 
clearness in seotion 244. A Magistrate 
trying a summons case must necessarily, 
under that section, ask the accused what 
he has to say, and if he wishes to examine 
any witnesseo, aiid when a Magistrate does 
this he does in subUanoe eall upon the 
aooQSod to enter upon his defence. 

After giving the matter my best con¬ 
sideration 1 find no sabetantial reason tq 
doubt that section 342 is applicable to 
the trial of summons oases to tbe extent 
which I have endeavoared to indicate. The 
omission to comply with the seotion meet 
nscessaiily attract the same coneequence in 
these as in other trials, and it follows, I 
think, tbat the illegality vitiates the pro- 
oeedinge. 

It is not roeessary to pronounce upon 
the meritr, bo*, in view of the trivial nature 
of the offence, and the oironmstanoes as a 
whole, DO usefnl pnrpoFe would be aeive4 

(ft) 68 Jnd. Oil. 49] 6 P. L. J. 4'Ct 1 P. L. T. ?4)| 81 
C r. L. J. 706. 


(4) 10 Bom. L, B, 201| 7 Cr, L. J. 104, 
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by a re (rial, I would set aside the aoD 
vistion and seoteoae and direct the 6 q(>, 
if paid, to be refunded. 

Oonviction and sentence set aside. 


OALOUPTA HlOa COURT. 

CaikiiNAL RiyisiON No. 524 of 1920. 

July 30. 1920. 

Prsienf :<->Ja8tioe Sir N. E. Ghatterjaa, Kt., 
and Mr. Justioe Cuming. 

MUKBUL ALI—PiXiTiONKB 

versus 

EMPEROR—Oppositb Partt, 

Opium Act (I oj 1878^, «. 9 (g)—C ontraband opium 
in poMmion of passenger by 6oa<—Boaimon,* iiabiiiiy 
ol. 

Tho more fact that a passenger by boat baa 
contraband opium with him, places no liability on 
tho boatman to givo any aatiafactory account of 
the opium ; moro oapecinlly whore tho proseootion 
oridence shows that it was tho passeiigor who had 
tho opium ; tho boatman, in sneh a case, cannot bj 
convicted under section 9 (c) of tho Opium Act. fn 
134, ool. 1.] ‘ 

FACTS appsar from the judgment. 

Mr. Ashf 'f All, for tbe Crovo.—The peti¬ 
tioner ie rightly oonvioted of an offenoe under 
seotioD 9 of tbe Opium Aot. Reads seotione 

9 and 10 of the Opium Aat. Saotion 

10 of tbe Aot makes it alear that in a pro- 
eeonlioD under seation 9 of tbe Opium Aot 
there is a presumption against the aoaased. 
Tbe ordinary prinoiplea of Criminal L\w 
do not apply to euoh oases beoauee in 
these oases the Statute eipreeely lays down 
that, unless tbeoontrary is proved, all opium 
f*)r whiah an aooused person is unable to 
give a eatisfaatory aaeount, shall be pre* 
inmed to be opium in respeat of wbiab an 
offenae wae oommitted undar the Aat. Be¬ 
fore to Government of Eastern Bengal and Assam 
V. Sera;-ud-Dm {Emperor v. Hamid Ali) (1). 

Baba Earendra Kumar Das, for the Peti¬ 
tioner.—1 was only a eommon carrier. There 
is nothing to show that 1 was aware that 
the passenger had opium with him. If a 
aommon oarrier ia to be held liable under 

(1) 6 Ind. Gas. 666j 37 0. 24; 14 0. W. N. 803i 12 
Or. L. J. 178. 


suoh oiroumstanaes, it would be impossible 
to aarry on his business, and from prinoiplea 
also it is obvious that tbe Legislature 
oould not have intended snob absurd oon> 
sequenoes. 

Mr. AsKraf Ali in reply,—A common carrier 
ie not exempted from tbe provlsone of seotion 
10 of tbe Opium Aot. The position might 
bs exaeptional but not absurd. See Chedi 
Mala V. King^Emperor (2). 

JUDGMENT.—The petitioner in this case 
has been aonviated under seotion 9, eUuse 
fc), of the Opium Aot, 1878, and sentenced 
to rigorous imprisonment for two months and 
a Bne of Es. 100. 

Tbe petitioner ie a boatman who plies 
SAampunin the river Karnafully in Chitfa- 
gong. On the date of oaourrence be plied 
his boat and took over one Abdul Rashid, a 
resident of Halishahar, who is a Lascar of the 
rteamsbip Minhla to the said steamer which 
was to start the next morning for Rangoon 
at 9 1. M. The Exai^ie Officers, who bad 
received information that opium would be 
smuggled by the crew of tbe steamer, kept 
watch and at 2 o’clock in the night, the 
boat which was plied by the petitioner 
was seized by them. Thereupon, Abiul 
Rashid threw out a bundle into tbe hhal, 
which was subeequently recovered and 
fonnd to contain 4 seers of opium. Bo'h 
Abdul Rashid and tbe petitioner were tried 
under seotion 9, clause (c), of the Opium Aot. 
The former was eentenoed to six months’ 
rigorous impriaonment with a fine of Rj. 800, 
and the latter to two months with a 600 of 
Rs. 100. 

The petitioner, admittedly, is a boatman and 
it is not suggested that tbe opium belonged 
to him. Tbe information received by tbe 
Excise Officers was that tbe ferew of the 
steamer would smuggle opinm. Abdul 
Rashid was one of the crew. He carried 
opium in the boat and be has been rightly 
oonvioted. But we do not see bow the peti- 
tioner, who is a boatman, can, in the circum. 

stances of tbe present ease, be convicted under 
section 9. 

The learned Deputy Legal Remembrancer 
relies upon section 10 of the Act which 
lays down that, in a proseoutiop under section 
9, it shall be presumed until the contrary 
is proved, that all opium for which an 

(2) 8 0. W. N. 840, I Cr. L, J. 205, 
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RSonBed perioD ie unable to aeaoant Batisfae* 
torily, is opinm in reepeot of which he has 
iommitted an o£Fenae ander this Aot. 

It ie neaeseary to consider in what oironm* 
Btanaes a boatman may be said to be in pos* 
session of the opinm fonnd in his boat. In 
the present aase, when the Excise OfBaers 
seized the boat, Abdnl Rashid threw ont a 
bnpdle into the khal. There is evidence of 
one of theEiaise Officers that Abdnl Rashid 
‘was eittioff in the with a bnndle 

'and the petitioner, Mnkbol Ali, was plyingf 
the Shampan, So, aaoordiog to the evidenoe 
of the proseantion itself, the opinm was with 
Abdnl Rashid, though the latter was in the 
boat plied by the petitioner. In these airanm- 
atanaes, we are nnable to hold that the 
petitioner had to give any satisfactory 
aaaonnt when the evidence for the prosean* 
tion itself shows that it was Abdnl Rashid 
who had the opium with him and who threw 
it into the river. The time of oaonrrenae 
was 2 o’alook at night, bat there is nothing 
‘to ehow that the boatman was aware 
ibat Abdnl Rasbid bad with him 4 seers of 
opium. 

The Court below plaaed mnab relianae 
upon the faatthat Abdnl Rashid was going 
^to the steamer at 2 o'clock at night thongh 
-the steamer was not going to start until 9 
'a. u. the next day; but that would not 
‘neaessarily raise any suspicion in the boat 
^ man's mind, as people go to steamers at all 
times. 

We think, having regard to all the aironm- 
stances, that the oonviotioa of the petitioner 
and the Eentenoe passed upon him must be 
- set aside and the 6ne, if paid, will be 
refunded to him He will be disobarged from 
'bis baibbond. 

* Conviction and tentence set aside. 

^ • - 


ALLAHABAD HIGH COURT. 
Obiuiral Rimrikob No. 480orU20, 

Augusts, 1920, 

' Present :—Mr. Jnstiee Piggott 

^ MUHAMMAD WAS!— Petitionbk 

versus 

EMPEROR—OppOfiTB PaaiT. 
driminel Precsdurs Qods f 4 c( T of IbiSj, $.110^ 


[1921 

Security jor good behaviour^Suiety offered^ refusal 
of, without valid reason, legality of. 

When? a porson is called npon to furnish secority 
under section 110 of the Criminal Procedure Code, 
the mere fact that the surety offered is a relation 
of thot person, is on intimate terms with him and 
is named by him ns a witness, is not a valid reason 
in law for refusing to accept the surety. 

Criminal Heferenee by the Ssssious Judge, 
Moradabad. 

Facts appear from the following Reoom* 
mendatioD by the Sessions Judge 

The learned Magistrate in this ease called 
upon one llias to fornisb security for good 
behaviour under section 110 of the Criminal 
Procedure Code to the extent of Rs. 100 for 
one year. 

Cne Muhammad Wasi, a petty Zemindar 
and a relation of his, offered the security 
required but the learned Magistrate refused 
it on the ground that it was rot such as to 
keep him back from misbehaviour and that, 
on the other hand, he appeared to be on 
intimate terms with llias as he was named 
as a witness in his defence. In view of the 
ruling in Emperor v. Shib Singh (1) and 
Munshi Singh v. Emperor 2), I am of 
opinion that the learned Magistrate was 
not right in refusing the security. 

Muhammad Wasi possessed some Zemindari 
and sir and khudkasht land as deposed to 
by the Patwari and was the maternal uncle 
of llias. He was, therefore, as the Patwari 
stated, the most likely person to have the man 
undet hie control and, therefore, a deeirable 
enrety. His relationship was an advantage 
rather than a disadvantage, and nothing 
whatever was shown against bis own cbarac* 
ter. 

I, therefore, submit the record to the 
Hon'ble High Court with the recommenda- 
tiou that the Magistrate may be directed to 
accept the eurety and discharge llias. 

JUDGMENT.^In my opinion, the learned 
Sessions Judge was obviously right in 
referring to this Court the Magistrate's order 
refusing to accept the security-bond offered 
by one Mohammad Waai for the good 
behaviour of llias, who bad been ordered 
to fomiah security under section 110 of the 
Criminal Procedure Code. The Magistrate 
shows no valid reason in law for refosieg 

(I)26A.I8I|A W. N. I0O3I1O7. 

( 2 f 66 Ind. Cas. 7a8| 16 A. L. J. 824 21 Cr. L. J, 

8Q6, 





INDIAN OASES. 


135 


Vol. LIX] 

BAJiRiM BHi7iNISaANSlR V. BMPCBOB. 

to B9sept this seoarity. I set aside tbe order 
io qaestioD aod direst that the eesarity* 
bond faroished by Mobammad Wasi be 
assepted. 

Ordtr iet atide. 


BOMBAY HIGH COURT. 

CaiuiNtL Applicatiokh roK Revision 

Nos. 110 AND 113 OP 1920. 

Joly 12. 1920. 

Presenl :—Mr. Jostioe Shah and 
Mr. Jaatioe Cramp. 

RAJARAM bhavanishankar 

AHD ANOTBBB—AcODSKD 
teriut 

EMPBPOR—OppCiTf Party. 

Penal Code Act XLV of 1860‘, m. 102, 193— 
Fabricating fal$e renUnote-^Offence^Judicial pro¬ 
ceeding not pending, effect of. 

It is not oBBOntial for tho purpose of soclion 102 
of tbo PoualCode that there should bo anj judicial 
proceeding ponding at tho time of tho fabrication. 
It is enough that there is a reasonable prospect of 
such a proceeding, having regard to the ciicum- 
stances of tho case, and that tho document in quos* 
tion is intended to bo used io such a proceodintr fn 
lH0,ooL2.] ^ 

A person who fabricates a falso ront-noto show- 
ing that a house has boon lot to him for a certain 
period is guilty of an offonco under section 193 of 
tho Penal Code. [p. 186, col. 2.] 

OrimiDal appliaationa from the order of 
the Sessions Judge, Ahmedabad ooDfirmiog 
the oonviotions and seotenees passed by the 
First Class Magistrate, Kaira. 

Mr. Oovajee (with him Mr. Q. N, Thakor)^ 

for AooQsed No. 1. 

lllr. Dhirajld K. Tkakor (with him Mr. 
Ratanlal RQno'tho'ldai)^ for Aoeased No. 2. 

Mr. S, S. Patkar, Goveroment Pleader, for 
tbe Crown. 

JUDGMENT, 

Shab, J.—These are two applioations in 
revision arieiog under tbe following oirsam- 
Btanoes:— 

Aooased No. 1 was in possession of a 
honee at Dakore ander a rent note, dated 
the I3th of Joly I9l8, The boaee belonged 
to the eomplainant, Bai Dbiraj. That rent 
note expired in Jane 1919, and Bai Dhiraj 
B l?«d a^oDsed No. 1 tp vasate thp hoqee. 


Aboot this time a dosament, Exhibit X io 
the ease, is said to have been fabrieated 
by aoeased No. 1. That dooament purports 
to be a rent^note exeouted by aeoused No. 1 
in favour of Bai Dbiraj. It purports to 
have been exeouted on the 14tb of June 1919, 
and the terms of the dosament indicate 
that Bai Dbiraj had let tbe bouse to him 
for four years on an annual rental of Rs. 30. 
This dosumeot was presented for regietra* 
tion by asoused No. 1 on the I7th of June 
and, on bis admission of the exeoition of 
the dooument, it was registered on that day, 
Bai Dhiraj, however, was anxioos through¬ 
out to get possession of the bouse and, 
io the oourse of her efforts to get aeoused 
No. 1 to vaoate the house, she oame to 
know of tbe dooument which was presented 
for registration on the 17th of June. The 
dooument was written by aooused No. 2 
aod attested by aooused No. 3 and one 
other person. After taking advioe in 
the matter, Bai Dhiraj lodged a oomplaint 
on the 10th .Inly 1919 against aooused 
No. 1, her tenant, a-ioused No. 2, the 
writer of the dooument, and aooused No. 
one of the attestors of the dooument. Bai 
Dhiraj repudiated all knowledge of the 
document and maintained that the dosament 
was false. Tbe defense of aooased No. 1 
whith was sapported by the other aosased, 
was that tbe dosament was written with 
tbe ooDsent and knowledge of Bai Dhiraj. 
There was oonsiderabie evidence on both 
sides and, as a resolt of the consideration 
of tbe evidenoo, the Trial Magistrate oame to 
the eoDolosion that the dooument was false. 
Aaoordingly he oonvioted all the three aocused 
ander the first part of seotion 193 for fabrioat- 
ing false evidenoe for tbe purpose of being 
used in a judicial proceeding and sentenoed 
the aeoused to different terms of imprison¬ 
ment and fines. The aooused appealed to 
the Sessions Coart at Ahmedabad, and the 
learned Sessions Judge foaod the faots gener¬ 
ally in favour of tbe proseoution, confirmed 
the conviotions of aecu*ed N^a. 1 and 2, felt 
a doubt as to tbe guilt of aeoused No. 3 
and acquitted him. Tbe senteuoes were 
modified by tbe Sessions Judge as to aeoused 
Noe. 1 and 2. 

Now aooused Nos. 1 and 2 have applied 
to this Court in revision. Two points have 
been nrcred in snoport nf his appHoaM’on 
on behalf of aooused No, 1 Rajaram Bba-vaoj. 
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sbftnker. Firs^, it i« urgai that one of the 
0‘^RGntial oonditlonq rp.ioired ander section 
192 of tlio Indian Penal Oode for fabrioat 
inj? false evidouoo is, that there sboold be 
an intention on the part of the person 
fabricating the docnment that snob dnou- 
meet 80 appearing In evidenoe may oao'o 
any person who, in fiooh jadioial proceed 
ing, ifl to form an opinion upon the evi 
denop, to entertain an erroneons opinion 
toQohing any point material to the result 
of snob prooeeding. It is urged that this 
condition ia not satisBed in thia case, and is 
not capable of being satiffied, as the document 
said to have been fabricated would be in 
admissible in evidence. Secondly, it ia urged 
that there was no judicial proceeding in 
existence at the lime and nothing to show 
that there was any judicial prooeeding con¬ 
templated at the time and that, therefore, it 
could not be said that it was intended that 
the document in question should appear in 
evidence in a judicial prooseding, or that the 
document was fabricated for the purpose of 
being used in any stage of a judicial pro* 
eeedieg. 

As regards the Bret point, the whole 
argument ia based upon the proposition 
that the document in question, which ia a 
rent note, ia inadmissible in evidence, and 
certain decided oases have been referred 
to in support of the further proposition that, 
in cape the document fabricated is inad¬ 
missible in evidence, the last condition 
required under section 192 cannot poisihly 
be satisBed, 1 am, however, unable in this 
case to accept the first proposition that the 
document is inadmissible in evidence. The 
dcoumeni purports to be a rent note exe¬ 
cuted by accused No. 1 in favour of Bai 
Dbiraj and as auch it contains an admis¬ 
sion against the interest of the person pur* 
porting to execute it. Accused No. 1 admits 
therein that he is a tenant. He admits 
his liability to pay certain annual rent. In 
my opinion, it is an entirely untenable posi¬ 
tion that thia document could not be ad¬ 
mitted in evidence, because it would be an 
admiesioD by the accused No. 1 in hia own 
favour. As I take this view as to the 
admiisibility of the document in question, 

I do not consider it necessary to exmaine 
the further part of the argument which is 
baeed upon certain decided oasee, and I 
express no opinion thereon. 1 feel quite 


olear that the first contention must be dis¬ 
allowed. 

As regards the neconi oonl'-entioD, it is true 
that no judio a1 proceeding was pending at: 
the time. It is aNo trus that no nolioa 
was given by Bii Dbiraj threatening to 
take any jadioial proceeding against accused 
No, ). But it ia clear from the evidence 
that Bai Dhiraj then insisted upon accused 
No. 1 vacating the house and, for one 
reason or other, the tenant was anxious 
t) hold on tc the house. Under these oir- 
oimstanoss, it is quite a reasonable iofereoce 
that, in case of his refusal to vacate, there 
would be an ejectment suit by Bai Dhiraj 
against him, and the only reasonable pur¬ 
pose for which the document which accused 
No. 1 took the trouble of getting registered 
could be said to have been intended ia its 
use in a judiciil proceeding whieh might 
be initiated against him. It ia not essential 
for the purpose of section 192 that there 
should be any judicial proceeding pending 
at the time of the fabrication. It is enough 
that there is a reasonable prospect of such 
a proceeding, having regard to the oiroum- 
stanoea of the case, aod that the dosumeot 
in question ia intended to be uied in such 
a proceeding. The fabrication in tha present 
case satiafied the requirement of section 192 
as to the intention to uae the dooument 
in a jadioial proceeding. 1 have no doubt 
that both tha lower Courts are right in 
holding that aaoused No. I intended that 
this document should be used in a jalioial 
proceeding. 

Lastly, OQ his bjhalf it was urged that 
the finding of the loArer Ap^olltte Oiurt 
on the evidence was largely based upon 
probabilitiss. Bit, having r?gard to the 
reasons given by the learneJ Ssssi-mi Judge 
in support of his finding, it ii clear that 
it is based upon evidence and in revision 
we moat aoaept the finding that Bai Dhiraj 
never consented to allow aaaused No. 1 
to continue as a tenant and never oouaented 
to the rent-note being executed by accaaed 
N), 1 in her favour. There ia no doubt, 
therefore, as to the eorreatoess of the eon- 
viction of aeouaed No. 1. 

Aa regards the sentenoe, it seems to mo 
that, practically, nothing was done in respect 
of this document. The whole thing came 
to be known before accused No. 1 could 
make any qae of the dosument, and, iq 
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view of all the oiroamstanses eonoeeted with 
the ease, I am of opiaioo that the senteoee 
may properly ba redaoed to rigoroas im- 
prlBonment for six moDths, 

I wonld aQa')rdingly oooBrm his oonviotioo, 
and redaoe the sentenoe to rigoroas imprison* 
moot for six months. 

As regards aoeased No. 2, Nagarbhai 
Talsibhai, be is a professional writer of 
dotaments and nndoabtedly he wrote the 
rent.note in qaeetioc. Beyond the general 
suggestion that he is on friendly terms 
with aseased No. 1, there is no evidenoe 
in the ease to show that, at the time he 
wrote this dooament, be had any guilty 
intention or knowledge. Suob a dooament 
might well be written by a person in the 
position of aooased No. 2 either at the 
instanoe of Bai Dhiraj or of Etjaram, 
aosQsed No. 1. Apart from the defense 
whioh he has made in this ease, there is 
nothing in the evidenoe to prove any gailty 
intention on bii part. The lower Appellate 
Court has oonBrmei bis oonviotion on the 
ground that he sta'ed in bis defense that the 
doQument was written at the instanoe of 
Bai Dhiraj This defenos i« found by the 
lower Appellate Court to be false and must 
be aooepted as being false for the purposes 
of this applioation. I do not think, however, 
that bis making snob a false defense, when 
he was being jointly tried with aoonsed 
No. 1, ie a snffioient basis for supplying 
the lacuna whioh undoubtedly exists in 
the prokeoution ease so far as aooased 
No. 2 ie ooQserned. Tbe explanation 
whioh is offered by an aooased person under 
seotion 342, is, after all, to explain the 
evidenoe against him, and in the present 
okse I do not think that, really, there was 
any evidenoe against aooused No. 2 to 
show his g)itiv intention. Under these 
o’roamitanoer, 1 do not think that it would 
be fair to press tbe falie expianatior, 
offered by him at the trial, against him 
tj tbe extent to whioh it has been pressed 
bjr the lower Appellate Court. The lower 
Appellato Court took, in my opinion, a 
reasonable view as to the ease of aooosed 
No. 3 and shcuH have taken the same 
view of the position of anoasel N i. 2. 
In his oaep, I do not think that tbe charge 
is established. 

i weald, therefore, set aside his oonvis* 


tion and sentenoe, aoquit him and direst 
bis bail bond to be oanoelled. 

Cromp, J.—I flonour, 

Orderi accordingly. 


CALCUTTA HIGH OOUBT. 
Cbiuinal Eivisior No. 404 of 1920. 

Jnly 30. 1920, 

Present : — Justioe Sir N. R. Ohatterjea, Kt., 
and Mr. Justioe Cuming. 

ALOKE MOHAN SAHA—PsTiTiOHXs 

vertus 

The NARAYANGANJ MUNICIPALITY^ 

Oppoiiti Party. 

Bengal ifunicipal Act till of 18S4\ a. 209, ajypli. 
cafeihVy of—Dinpute as to title—Order under tection, 
nature of—High Court, pouter of, to interfere. 

Section 202 of tho Bengal Municipal Act gives 
a Bommary power for the removal of an obstruction 
or oncroaobment on a road, drain, sower or 
uquoduct, and its provisions cannot be applied 
where there is a dispute between any person and 
tho Municipality with regard to tho title to any 
land. Such a dispute must bo deoided in the 
ordinary way by a Civil Court, [p. 139, col. 2.] 

An order made by a Magistrate under section 202 
of tho Bengal Municipal Act is a judicial proceed* 
ing, and the High Court bos power to revise 
such order, [p. 140, col. 2.] 

FACTS appear from the jadgment. 

Babu Dasarathi Sanyal (with him Baboa 
Monmatha iiath Hukergee and Satis Chandra 
Ohoudhury)t for tbe Petitioner.^The order of 
tbe Sab-Divieional Magistrate direotiog tbe 
removal of tbe wall of my building oannot 
be supported under seotion 202 of tbe 
Bengal Muuioipal Aot. Ueade seotion 202. 
In order that the provisions of tbe seotion 
may be applicable it is absolutely neoes* 
eary that tbe obstruction nr enoroasbment 
most have been erected or made on or in 
any road or open drain, eewer or 
aqueduct. *’ Tbe ensroaabment, if any, has 
been made on tbe bank of the '* long 
taok. The land upon which tbe encroisb* 
ment ie alleged to have been effected 
must be either a road, open drain, sewer 
or aqueduct. Ordinary eases of di-pates 
between any person and the Municipality 
with regard to Ititle to land sannot b« 
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inmnjftHly dealt with under eeation 202. It 
is only the Civil Courts that have authority 
to determine saoh dieputes. The order of 
the Magi’etrate is olearly illegal and ought 
to be set aside. 

Dr. Sarat Ohandra Batah (with him Babu 
Jotindra Kumar Sen Oupta), for the Opposite 
Party.—The long tank ” ie sewer 
and the land ensroashed upon is part of 
the sewer. It is, therefore, a olear oase 
under seotion 202 of the Bengal Munisipal 
Aot. It IS admitted that the land enoroaoh* 
ed upon is part of the bank of the "long 
tank. " The ease in Ahmadi Begum 
V. Taraknalh Qhosh (1) is an authority for 
the propoeition that "bank” of a river ie 
jjart of tbe river itself The bank of the 
' long tank ” or sewer is, therefore, part 
of the sewer itself. 

I shall next sonteod that the order of 
the Magistrate under seotion 202 of the 
Bengal Munisipal Aot is not a jndioial 
prder and, therefore, your Lordships have 
no power tb raise that order, ft is a purely 
exeoutive order and the High Court is not 
bompetent to interfere with suoh order. See 
Baboo Ohunder Narain Singh v. Bro.c Bullub 

Annie Boiant y. Advoeate-Oeneral of 
fdadrae (S), Annie Besant v. Emperor (4) aod 
Karim Bux y. Emperor (5). 

Babu Vatarathi Sangal in reply._It is 

now too late for my learned friend to 
question tbe jurisdiotion of the High Court. 
My friend has relied upon the oases reported 
in Baboo Ohunder Earain Singh v. Brojo Bullub 
Qooie{.2) and Annie Batant y. Adiocote General 
of MadroiiH). These are oases under different 
Vtatuteo. Tbe ease in Baboo Ohunder Narain 
'‘Singh y. Bro.o Bullub Oooie (2) was one 
under Aot VI B. 0. of 1868. There the 
Question of the removal of tbe obstraotion 
Was dealt with separately from the judioial 
aots of determining who the offender was 


- (1) 21 Tnd. Oaa. 2ddi 18 0. L, J. 390 at p. 449. 17 
O.W. N. 1173. 

. K2) 21 W. B. 891|14 B. L. B. 254. 

(8) 52 Ind. Cas. 209j 43 M. 146{ 87 M. h. J. l?9i 
T7 A. L. J. 026} 23 0. W. N. 986; 21 Bom. L. B 607, 
Hm9) U. W. N. 656} 10 h. W. 45l| 20 Or. L. J. 693 
SO M. L. T. 408} 1 U. P. L. B. (P. 0.) 74} (lOlOi 85 
T. L. B. 600} 40 I. A. 170 (P. 0.). 

(4) 37 Ind. Cas. 607} 80 M. 1104 at p. 1 J76, tIOIfll 
2M.W. N.497,4 L. W. 626, 82 M. L.J. 161, 18 Cr 
h. J. 289} 21 M. L. T. 190. 

(6) 57 Ind. Cai. 101, 24 0. W, N. 624f 21 Cr. L. 

.4 . 




and of inflioting punishment upon him. 
That was the opinion of the learned Chief 
Jostles who decided tbe ease. Under tbe 
present Bengal Munisipal Aot (III B. 0, 
of 1884) the question of removal of the 
obstruotion is dealt with in seotion 202 
while the question of punishment is dealt 
with in seotion 218. Seotion 205 of the 
present Bengal Munieipal Aot makes it per* 
featly olear that the order of a Magistrate 
under seotion 202 is a judioial order. As 
to the meaning of the word " Magistrate ” 
see seotion 3. sub seotion (8>, of the Bengal 
Monioipal Aot, General Clauses Aot (I of 
1899), seotion 3. sub-seotion (25). When 

Aot III B. 0. of 1884 was passed, the Code 

of Criminal Prooedure was Aot X of 1882. 
See seotion 8 of the Code of Criminal 
Prooedure of 1882. Refers also to tbe 
deBnition of judioial prooeeding in seotion 
4, elause (n) of Aot V of 1898. The 
question is set at rest by the deoision of 
their Lordships of the Judioial Committee 
in Olarke y. Broiendra Ki$ho>e Boy (6). If 
tbe order of the Magistrate is not to be 
treated as a judioial order, the Magistrate 
will be proteoted under seotion 205 read 
with Aot XVIIl of 1850, hut the aggrieved 
party will be without any remedy. Refers 
to Mahomed Ali y. Empe'^or (7). Refera 
also to seetioD 22 of the Press Aot (I of 
1910), 

JDDGMEN^T.—The petitioner is the owner 
of a bolding situate by the side of the 
long tank” within the Munioipality of 
Narayangunge. In April 1918 be applied 
for aod obtained sanotion for the ooostrnotion 
of a two>storied building qd his holding. 
After the first storey of the building had 
nearly reaohed oompletion, a notioe was 
served upon him under seotion 202 of 
the Beogal Monioipal Aot to remove an 
eDoroaobment alleged to have been made on 
a portion of the "long tank.” The petitioner 
thereupon filed objection under seotion 176 
of the Aot, but it is alleged that the 
procedure presoribod by seotions 178 and 
179 were not followed by the Munieipal 
authorities. The Munioipality, however, in* 

(0)16 Ind. Cos. 60), 89 C. 058 at p. 966| (1012) 

M. W. N. 700} 12 M. L. T. I7l, 10 A. L. J. 198, 16 
C. L, J. 281, 16 0. W. N. 866, 28 11. L. J.82} 14 
Bom. L. R. 717,18 Or. L. J. 608, SOI. A. 168 (P. C ). 

<7 ?0 Ind. Cos. 977, 41 0.460, 18 0. W. N. ], 14 
Or. L. J. 4p7. ^ ’ 
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stitoted prooeddiogs against tba petitioner 
nnder aeetions 217 and 218. The latter, 
among other objeetione, denied the title of 
the Manioipality to the land upon wbieb 
the bnilding had been erested and denied 
that he had eooroaehed npon any land 
of the Manieipality. That ease was die- 
missed mainly upon the gronud of defeat 
in the notiae served upon the petitioner. The 
Municipality, thereupon ieeued fresh notiae 
npon the petitioner and, the latter having 
:failed to oomply with the requieition, started 
proseedi^ge under eeotion 202 of the Aat. 
The Sub Divisional Magistrate who tried 
the ease found that there was an enoroaab'- 
mqnt of one foot beyond the eanstioned 
plan npon Munioipal land,.and directed the 
removal of the enoroaobment under eeation 
202 of the Aat. The petitioners thereupon 
moved this Court and obtained this Role, 
d It is eontended on behalf of the peti¬ 
tioner that the land on which the enaroaab' 
rnent is said to have been made is not a 
drain, sewer or road, and that, therefore, 
the provieione of section 202 are inapplia- 
able to the rsre, even if the land belougs 
-to the Munio'pality. It is contended, on 
the other band, by the opposite party that 
the "long tank" is a sewer and the land 
enoroaohed open is part of the sewer. It is 
not clear, however, whether the land in dis¬ 
pute forms pat t of the sewer or drain. It 
is referred to in one passage in the judg¬ 
ment of the Magistrate as Municipal land, 
but the opposite party relies upon other 
passages in the jndgment as indieating that 
it forms part of the “ long tank. 

Section 202 of the Bengal Municipal 
.Act provides : "The Oommissioners may isene 
a notice requiring any person to remove 
any wall which be may have built or any 
fence, rail, post or other obstruction or 
encroachment which be may have erected in 
'Or on any road or open drain, sewer or 

aqueduct.end if susb person shall fail 

to comply with eueb requieition within 
eight days of the receipt of the same, the 
Magistrate may on the application of the 
Oommissioners, order that such obstruction 
or eneroaobment be removed, and there¬ 
upon the Commissioners may remove any 
snob obstruction or encroacbment and the ex¬ 
penses thereby incurred shall be paid by 
the person who erected the same.” In 
order^ therefore, that the provisions of the 


section may be applicable it is essential 
that the wail mast have been built or 
the obstruction or encroachment erected in 
or on any roid or op»n drain, sewer or 
aqit‘iiuct. Assuming that the land upon 
which the encroachment is alleged to have 
been made forms part of the “ long 
tank, " it most be shown that it is part 
of the sewer itself or forms part of its elope, 
which may bs treated as part of the sewer 
itself. 

The section gives a summary power to 
remove a wall or encroachment only where 
it is erected on a roa'^, drain sewer or 
aqueduct and it cannot apply to a case 
where there is a dispute between any person 
and Municipality with regard to the title 
to any laud. Such disputes most be deter¬ 
mined in the ordinary way the Civil Courts 
and the Municipality cannot avail themselves 
of the provisions of section 202 of the 
Act for palling down the wall (in the present 
case the wall of a two-storied building) 
unless it is shown that the land encroached 
upon forms part of the sewer itself. 

It is contended, however, on behalf of the 
opposite party, that the order of the Magis¬ 
trate under section 202 of the Municipal 
Act is not a judicial order, and, therefore, 
cannot be revisel by the High Court. 
Now, Act VI (B. C.) of 1863, Schedule K, 
clause (1) provided that “whoever builds 
any wall, or erects or sets up any fence, 
rail, post, or other obstruction or encroach- 
rnent in any public highway, or in or 
over any open drain, sewer, or aqueduct 
along the side of any snob highway, shall 
be liable to a Bne not exceeding 6fty rupees, 
and the Magistrate shall have power (o 
remove any such obstruction or encroach¬ 
ment ; and the expense of such removal 
shall be paid by the person erecting the 
same; and shall be recoverable from him in 
the manner provided in eeotion 83 of this 
Act.” In the case of Baboo Ohunder Narain 
Singh v. Brojo Bullub Qooie (2) a question 
was raised whether an order of the Magistrate 
directing the removal of the obstruction was 
a judicial act. There was difference of 
opinion between the learned Judges, Markby 

and Birch, JJ., and the case was referred to 
Couch, C.J., who held that the removal 
of an obstruction by a Magistrate in exer. 
Oise of the power given to him by Act VI 
of 1663 (B, G.), Schedule K, clause 1 is not 
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a jnditial aot, bnt an exetntive or ministerial 
set, and even the siroamstanie that a 6ne 
is imposed on the person who set ap the 
obatrnotioD does not protect the Magistrate 
nnder Aat XVIII of 1850 from an aetion 
being brooght to try the qaestion of snob 
person’! right to leave the obstroetions there. 

The learned Chief Jastise observed :_“The 

elaase, althongh it tontaios two provisions, 
one for the panishment of the author of 
the ohstrnstion and the other for the 
removal of the obstrnetion, mast be looked 
at as if it was in faot two olaases, one 
providing for the jadioial aot of determin¬ 
ing who the offender is and panishing 
him, and the other for what may be 
done separately and without any of¬ 
fender being ponished, namely, the aot 
of removing the obstraotion, wbioh may 
properly be called an ezeoative or ministerial 
aot." 

In the present Bengal Manicipal Aot 
(Aot III of 1884 B, 0.), the qaestion 
of removal of the ensroaohment is dealt 
with in seotion 202 separately from the 
qaestion of penalty for disobedienoe of 
the reqaisition (under seotion 202) in 
seotion 218. It is oonteoded on behalf 
of the opposite party that the matter 
dealt with under seotion 218 is a jadioial 
aot, whereas that under seotion 202 is 
not so. Section 205, however, provides that 
every order made by the Magistrate ucder 
settions 202, 203, 201 or 233 shall be 
deemed to be an order made by him in 
the dissbarge of his judioial duty, and 
the Oommiisioners shall be deemed to be 
persons bound to ezeoate snob order of a 
Magistrate within the meaning of Ael 
XVill of 1850 (for the proteotion of jadioial 
offisers). It seems that seotion 205 wae 
enacted to meet the diiQoulty raided in 
the ease referred to above. It is contended, 
however, on behalf of the opposite party 
that the sestlon says^ **Bball be deemed 
to be an order by him in the discharge 
of his judieial duty," not that it is a 
jodisial prosesdlog ; in other words, the 
Magistrate shall be treated as asting 
judioially only for a partioular purpose, 
namely^ for his owo protection. 

We do not think that is a reasonable 
interpretation of the seotion. The Legis* 
lature appears to have need the language 
"ehall be deemed to be an order made 


by him in the disoha.ge of bis judieial 
duty” besauee, in the oase of Bahoo Ohunder 
Narain Sin^h v. Broio Bullub Qooit (a), 
the learned Obeif Justice pointed out 
that the aol of the Magistrate directing 
the removal of the obstrnotton ie not ft 
judicial aot. In the present Aot it ie 
expressly stated that the Magistrate shall 
be deemed to be acting judicially. More¬ 
over, if the order is not to be treated as 
a judioisl aot, the party is vritbont any 
remedy beoause the Magistrate, aeeordiog 
to the wording of the sestion^ will be 
aeting jndisially and. therefore, will be 
proteofed by Aot XVIIl of 1850 (for 
the protection of jadioial offieers) and, at 
the same time, oannot be revised by the 
High Court as not being a judicial order. 

We are aosordingly of opinion that 
the order made noder sestion 202 is a 
jadioial prooeediog and we have got the 
power to revise the order of the Magistrate. 

It may be pointed out that in this oase 
the Magistiate took evidenoe and held a 
judicial prooeediog before making the order 
for removal of the wall. 

The question whether the alleged enoroasb- 
meet was made upon the sewer itself or 
npoD the land wbioh might form part of 
the bank of the long tank has not been 
clearly found in the judgment and that 
10 the most important qaestion in deciding 
the oase. We think that the Court should 
deBoitnly 6nd whether the enoroacbment 
has been made upon the slope of the sewer 
itself, as sontended ou behalf of the Muni- 
oipility, or upon land not oonstiluting any 
sewer or its elope, though the land may 
form the bank of the '* long tank as 
eonlendsd on behalf of the petitioner. 

Wa aoeordiogly set aside the order 
complained of, and send the oaie to the 
Court below in order that it may oome 
to a deBnite finding upon the point dealt 
with above and dispose of the ease aeoord- 
ing to law, 

Order ie< oeide. 
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SMPKBOR V. SBillSDKDIRBAT. 

BOMBAY HlOa OOURT. 

CniMiKAL AppLiCkTiOK POR Rbtision No. 133 

CP 1920. 

Jaly 21. 1920. 

Preseni •. —Mr. JaatiaeShah and 
Mr. Joatiae Cramp. 

EM PE ROR— Pr^pecdtob 

terauf 

SHAMSUNnERBAt—AccnsiD. 

Penal Code (Act XLV of IfO), $. 37•'i—Obtaining 
j> 06 $ct$ion of minor for purpo$e of prostitution — 
PoAMMion, whether mu«( be from third 

person. 

It is not roquisito for tbo pnrposo of section 3 ^ 3 , 
Ponal Code, that the possession of tbo minor 
ehoold be obtained from a third person, it is 
enough if it is estabiished that the accused in 
fact obtained possession of the minor with intent 
that the minor shall bo need for the purpose of 
prostitution, [p. 142, col. 1.] 

Grimioal applioation for revis'on against 
ao order of diasbarge passed by tbe Addi« 
tional Preaidenoy Magistrate, Bombay. 

Sir Thomie Strangman (Advoaate Oeoeral) 
(with bim Mr. Boicen Poblio Prosesotor 
and 5 3. Patkar, Government Pleader), 
for the Crown. 

Mr. Q. 8. Rao, for the Asonaed. 

JUDGMENT. 

SdAB, J.—In this ease, tbe asoased was 
tried apparently in respeot of a eharge 
ander eeotion 372, Indian Penal Code. Bat 
in the eoorse of the trial tbe proseention 
tried to prove that she was gailty order 
aeetion 373 of the Indian Ponal Code. After 
the proseoation evidenoe was reeorded, tbe 
Trial Magistrate eonsidered tbe case with 
reference to leation 373, and dieeharged 
the aeonsed. The present applisation baa 
been made to this Coart od behalf of the 
Government of Bombay for revising this 
order of disobarge and for a farther in* 
qairy into tbie ease. We have heard tbe 
argamenta on both eides, and, in view of 
the order whioh we propose to make, I do 
not desire to say anything as to the merits 
of the ease. 

It is neoeasary, however, to state tbe 
faets alleged on behalf of tbe Crowr, britfly, 
io order to anderstaod tbe point of law 
wbieb has been argaed and to appresiate 
tbe oaee for the Crown. Tbe aeoosed in 
this ease, ShamenDderbai, iia brothel-keeper. 
A girl, Obandrabai, who ased to etay with 


her hasband, and who was aboat Bfteen 
years old at the materia] time, was taken 
by two men to Shamsanderbai. At that 
time, tbe girl stayed with her for about 
three days. Cbandrabai's hatband and bis 
relatives traeed her at tbe hoa^e of ibe 
aoeosed and at (be time tbe girl was brought 
baok to her boebaDd's place. She stayed 
with her hoeband for about a week and 
again went baok to the aooQsed. On this 
seoond oooaeion, after a few days, it is said 
that, she oommenoed to lead the life of 
a preetitate ander tbe proteotion and gaid* 
anoe of tbe aooased. The ease for tbe 
proseoation is tha^, both when tbe girl was 
kept on tbe 6rst oooasion for aboat three 
days by tbe aooased and oi tbe eeoord 
oooasioD when she was kept by the aooased 
for about a month, tbe aooased kept her 
with tbe intention of aeing her for the 
parpo.se of prostitation. and that tbe aooased 
is gailty under seotion 37.i, Indian Penal 
Code. Tbe learned Magistrate has oome 
to tbe oonclasioD that, when the girl 
stayed with the aooased on tbe hrst oooasior, 
the latter had no criminal intentior, that when 
the girl went to tbe aooased on tbe seooad 
oooaeior, she went to tbe aooased of her own 
aaoord, that tbe aooased did not obtain posees* 
sion of tbe girl from a third person, and that, 
therefore, she oommitted no offenoe ander 
reotioo 373, Indian Penal Code. Tbe 
oontentioD for the Crown before as is that 
the oondaot of tbe girl should be takeo 
as a whole in jadging of tbe intention of 
tbe aooaied. It is nrged that her etay with 
tbe aooased od tbe Brst oooasion when there 
was no aot of prostitation oommitted by her 
and her going to the aeoased on tbe seoond 
oooasion, when ebe did take to prostitation, 
shoald be taken together as ebowirg that 
tbe aooased obtained possession cf the girl 
from tha two persons and ultimately sno* 
eeeded in earryiog oat her evil intention, 
wbioh ebe entertained from the beginning. 
Tbe learned Magistrate has dealt with tbe 
two oooaaioos separately and it is urged 
for the Crown that, in doing so, the Magis* 
trate has misappreoiated tbe eltaation. 
As regards the stay of the girl on the 
seoond oooasion, apart from her Brst visit 
to the aooosed,. it is oontended that it is 
not BSeeptial for the purpose of eeotion 
373, Indian Penal Code, that the possession 
of the minor should be obtained by the 
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auoased from a third person. It is qaite 
enongb, it ia urged, if in faot the aosaaed 
obtains possession of the minor so as to 
have a enffioient oontrol and power of dis¬ 
posal over her for the porpoae of pros- 
titntioD. 

On the qaestion of intention, I do not 
desire to express any opinion beyond say¬ 
ing that a ease for farther inquiry is made 
out. 

As regards the question of law upon wbioh 
the Magistrate has oome to a deBnite 
Qonolusior, I am of opinion that it is not 
requisite for the purpose of seotion 373, 
Indian Penal Oode, that the possession of 
the minor should be obtained from a third 
person. It is enough if it is established 
that the aooosed in faot obtained possession 
of the minor with intent that the minor 
shall be ured for the purpose of prostitu¬ 
tion. Dewan Bahadur Rao has relied 
Dpon Queen v. Shaik Ali (1) partioularly 
npon the judgment of Mr. Justise Hoi 
loway ; but the view taken by the other 
two Judges in that case does not appear 
to me to support his oontention. There 
are no words in the seotion as to the 
oeoeseity of there being a third party, from 
whom possession of the minor is obtained. 
It is true that the words used indioate 
that there would ordinarily be a third party 
from whom the minor may be bought or 
hired, or her possession obtained by the 
person charged under seotion 373, Indian 
Penal Oode, But 1 do not see any euffioient 
reason to restrict the soope of the seotion 
by applying it only to those oases where 
there is a third party oonoeined, from whom 
the aoeueed may be said to boy, hire or 
Dtherwiee obtain possession of the minor. 
On this point, with respest, I prefer the 
view taken by Sootland, 0. J., in the said 
ease. I agree that the possession should 
be snob as would imply a euffioient oontrol 
over the minor and not snob temporary 
possession as was found in that oase. 

Therefore, apart from the oonneotion bet¬ 
ween the two ooeasioDB on wbioh the girl is 
said to have stayed with the aooused, as re¬ 
gards her going to the aooused on the seoond 
ooeasion, if the faota alleged are proved, 

I do not ree any insuperable diffioulty in 
the way of the prooeontion on the interpre- 

^ (1) 6 U. IL 0. B. 47St 1 Weir 877. 
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tation of the seotion. On this ground also 
there is need for a further inquiry. 

I would, therefore, se^ aside the order 
of disobarga and direst a further inquiry 
into the oase by the Chief Presidenoy 
Magistrate or by any Presidency Msgis 
^atr, other than Mr. Distur, whom the 
Chief PreaideDiy Magistrate may appoi'ot* 

CrOup, J.—I oonour. 


Order Met aixde 


LAHORE HIGH COURT. 

Criminal Revision No. lOCy of 1920. 

Ootober 29. 1920. ^ 

PrfMont :—Mr. Justios Wilberforoe. , j 
MIHAN SINGH and otbbrs—Oonvicm — 

PSTITfOMRS 

vetiUM 

EMPEROR— Rbsponoint. 

Punjab Kxcire Act {I of 1011), t. 61— 

WMion of liquor and distilling Oppiratus^oinft. 
ownerif liability of, 

I 

Tho more fnot of n porion boing n joiut OffoOT of 
a houao and Hold in which illicit liquor and dis-* 
Ulling apparAtuH nr<' foiin<l, without onythieg- 
furthor to connoot him with tho illicit distillatioD, 
is not snlTlcioDt to warrant his oonriotion under 
section 01 of tho Excise Act. [p. 148, col. I.] 

Petition, nnder seotion 4 j 9, Oriminal Pro- 
oednie Oode, for revision of the order of 
the Sessions Judge, Gardaspur, dated th6 
]3th June 1920, affirming that of the 
Magistrate, Ist Glass, Ghrdaspur, dated the 
22nd April 1920. ' 

Mr, hi, S. Bhagal, for the Petitioners, 

a 

JUDGMENT.—In this oase the petitioners^ 
Miban Singh, Hardit Singh and Dhagf^an 
Singh, have each been sentenoed nndei^ 
eeotion 61 of the Excise Act for being in pos- 
Bessiou of illieil liquor and of distilling 
apparatus. Their appeal was dismissed b> 
the Sessions Judge and they have applied 
for revision. The learned Judge who ad¬ 
mitted this petition apparently only eoir- 
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sidered that the oases of Hardit Siogh and 
Bbagvran Siogb, reqoired ooDsideratioo. As 
for Mibao Singh, be admitted that three 
bottles of illioit liqaor were disoovered from 
bis boose and distilling apparatus was die- 
eovered in bis 6eld. Bis oonviotioo was, 
therefore, olearly jnstibed, As for Hardit 
Singb, who is his onole, and Bbagwan Singh, 
bis ooasin, however, Oonnsel urges that the 
bottles and the distilling apparatus were 
disoovered in Mihan Singh’s house and held 
and that they were in no way responsible. The 
proseoution story was that all the eonviots 
were in joint possession of the house and the 
6 eld and there was some evidenoe to this 
effeot, There was, however, nothing further 
to QODueot Hardit Singh and Bbagwan Singh 
with any illioit distillation, and petitioner’s 
Oounsel urges oorreotly that the mere faot of 
their being joint owners of the house and the 
Bald was not suffioient for their oonviotion. 
I agree with this oontention and aooept the 
petition of Hardit Singh and Bhagwan 
Singh and aoquit them. 1 diamies the 
petition of Mihan Singh. 

Petition partly dismieied. 


0ALCIITT4 HIGH OOURT. 
SPECIAL BENsJH. 

SficiaL Bt!( 0 d RirsaBNCB No 1 or 1920 IH 
Obihinal Miscbllamouos Oasb No, 41 or 1920. 

July 13. 1920. 

PreeenU —Sir Aebntosh Mookerjee, Kt.. 

Aoting Chief Juetioe, Juetioe Sir Ernest 

Fletoher, Kt., Mr. Jnstioe Riohardson, 

Mr. Jnstioe Walmsiey and Mr. Justioe 

Buokland, 

SATIS CHANDRA OKAKRABARTI— 
Agodbbo—Pbtitionbs 

vertui 

RAM. DAYAL DE—Couplaihart— 

tOPPOSlTB PAbTT. 

Penal Code (Act XLV of ih 60^, a. 499—Dc/o- 
mation — party to judicial proceeding making defama» 
tory elafemenl — Privilege, qualified—Party to judi¬ 
cial proceeding eued in Civil Court for defamation, 
of, for damagee^Criminal Procedure Code 
{Act V of lti9R},a. 196 —Refusal to sanction prosecution, 
whether tar to prosecution for defamation. 

Whoro a party to a jadiclal procooding is prosooatod 
for dofamation in roipoct of a atatoment mado thoro« 
in on oath or othorwiso his liability must bo 
determinod by roforonco to tho proyiaions of sootion 
41Joftho Poa.ll Ooio, and ho is oulitlod only tg 


the benefit of tho qualified privilege mentioned 
in that section, [p. 159, cols. 1 A 2.] 

(Pase-iaw on tho subject of absolute privilege 
discassed.) 

Whoro a party to a judicial proceeding is sued 
in a Civil Couit for defamation in respect of a 
statement mado therein on oatli or otherwise, his 
liability, in theiabaenoe of statutory rules appli¬ 
cable to tbo subject, must be dutoriuined willi 
referonco to tbo ]iriuclpled of justice, equity and 
good conscience, [p. 159, col. 2.J 

Tho dismissal of an application for sanction 
under section 195 of tbo Criminal Procedure Code 
to prosecute for defamation in respect of a state, 
moot made in a judicial proceeding is no bar tp 
theinstitutiou of a prosecution for dofamation. [p. 
169, col. 2.] 

Facts appear from the judgment. 

Babu Narendra Kumar Basu, for the Peti* 
tioner.—The petitiooer before your Lordships 
obtaiued the present Rule with a view to 
quash the prooeediogs iustituted against him 
in the Court of the Chief Presidenoy Magis¬ 
trate of Caloutta on the ground that oertain 
alleged defamatory statements were absolute¬ 
ly privileged, as they were oontained in a 
petition presented to this Hon’ble Court id 
the ezeroise of its dieoiplinary juriedfetion. 
The alleged defamatory statements are con¬ 
tained in the petition presented to this 
Hon’bie Court on the 11th of July 1919. 

Reads the petition of the 11th of July 
1919. 

[Mookirjbe, a. 0. J.—Do you deny that 
the language of the petition was defama¬ 
tory?] 

No. 1 contend that the statements in tbe 
petition were absolutely privileged, Under 
tbe English Common Law there is no doubt 
that tbe statements were absolntely privileged. 
So far as tbe Presidency Towns are concerned 
tbe English Common Law on tbe subject is 
tbe law applicable. 

[Mookbrjbb, A. C. J.^Your contention is 
that section 499 of tbe Indian Penal Cede 
does not apply to Presidency Towns.] 

Yes. Reads the preamble and sections 
1 and 2 of the Indian Penal Code. The Indian 
Penal Code professes to be an AoC which 
provides for tbe punishment of certiun 
offences, 

[MooebbjbBi a, 0. J.—What is tbe meaning 
of “and not otherwise*^ in section 2 P] • 

The expression "and nnt otherwise” in 
section 2 has reference to liability for pnoisb* 
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ineDt and dose not refer to immunity from 

p^QniBhment. Reads seotlon 5. Indian Penal 
Code. 

[Fl.tohsb. X_Th« law of defamation is 
not based on English Common Law. U is 

based on eertain Statute, shit fly Pox’s Libel 
Aot.l 

Reads Statute 3 and 4 William IV 
Chapter 85. * 

IMooHBJit, A.C. J —TbalStatote is of no 
avail to you. 

In Eari Singh v. Emperor (I) it was held 
that the Common Law dootrine of absolute 
privilege did not obtain in the Mufassil in 
IndiB, but nothing was said about the appli- 
•ability of the dootrine to the Presidenoy 
Towns. Refers to Kart Singh y, J Ftnrh 
{Emperor) (2). 

If your Lordships are of opinion that the 
present oase is governed by seotion 499 of 
the Indian Penal Code, my oontenticn will 
be that there is a respeatable body of judi- 
oial opinion wbieh support my view of 
absolute privilege even under the law as 
eouneiated in seotion 499, Indian Penal 
Code. So far as witnesses are oonoerned, I 
would refer your Lordships to Bhikumber 

Singh v. Beeharjtn Sircar (3). It was a oivil 
oase. 

r Mookibjii, A. 0. J —But oivil oases wo’nt 
help you.] 

The oase in Waolfun Bibi v Jetarai Sheikh 
(4) is a oase of oonviotion under seotion 500, 
Indian Penal Code. This is also a oase of 
proseoution for defamatory statements mtds 
by witnesses. About parties, we have the two 
oases in Kari Singh v. Emperor (1) and Kari 
Singh v. J, Finch (Emperor) (2). The 
other ease is in Frofulla Kumar Qhose v. 
Sarendra Nath ChaUer-et i6). Refers also to 
Baloo Ouneth Dutt Singh v. Mugruerom (6). 

The remedy of the opposite party lay in 
having reoourse to the provisions of peotiona 
162,193 and 211, Indian Pena] Code. Refers 

to Muihuewami v. Emperor (7), Manjaya y. 


Cas e60|40 0. 433, 1? 0. W. K. 20' 

14 cr. L. J. lOO* 

lAn* V® ■***'»» C. W. N. 441 

j% vr. J, 01. 

(3) 15 0. 264; 7 Ind. Dec. ''n. s ) 761. 

(4) 27 0. 262| 14Ind. Deo. (w. ■.) 17fl. 

(6J M Ind. Cm. 701, 44 0. 070, 21 X). W. N. 263 
25 0. L. J. 445, 18 Cr. L. J. 877. 

(6) 17 W. E. 283, 11 B. h. B. (P. 0.) 21. 
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Sesha Shetti (8), Emperor y, Oanga Prasad (9), 
Ahinl Hakim y. Tei Ohandar (10), Dawan 
Singh y. Mahip Singh (II). Qaeen^Emprest 
^‘ Babaji (\2), Queen-Emprese v. Balkrithna 
Vithal (13), Nagarii Trikamji, In re (14) 

Orou-dy V. Reilly (15). Sandyal y, Bhaba 
Sundari DeU (16). 

Even if it be held that there wa 5 no 
absolute privilege, the pr6.4ent is sot a Gt 
OAse for a proseoution under seotion 5C0, 
Indian Penal Code, having regard to the fast 
that sanoLon under seotion 195, Criminal 
Prooedure Code, was refused. 

Babu Dasarathi Sanyal (with him Mr. Li. Q. 
Sorkar and Babas Debendra Narain Bkatia* 
charee. Ram Taran Ohaitera and JmiV 
Ohand Pal), for the Opposite Parly. 

[MoOKKPjca, A. 0. J.—Wedon’t want to 
hear yon on the applieability of seotion 499, 
Indian Penal Code to Presidenoy Towns.) 

I shall then address yonr Lordships on the 
other two points raised by my learned 
friend, ns., (1) whether the statements were 
absolutely privileged, and ( t) whether the fact 
that sanction under seotion 195, Criminal 
Prooednre Code, was refused is a suffioient 
ground to stifle a proseeutien under seetien 
500, Indian Penal Code. 

In support of bis drst point my laamad 
friend has attempted to introdoon an 
eleventh exception to seotion 499, Indian 
Penal Code. The framers of the Penal 
Code had the idea of absohte privilege in, 
their mind. See seotion 77, Indian Penal 
Code (a Judge aoting judieially). The 
framers of the Code in their wisdom have 
intentioDally rejested the dootrine of absolute 
privilege in seotion 499, Indian Penal Code. 

In this seotion the question of qualiGed 
privilege has only been oonsidered. The 
question of absolute privilege was elaborately 
dissussed in Orowdy y. Reilly (15). Then 

(8) 11 M. 477, 1 Woir 686, 4 Ind. Doo. (ns) 

332. ' ' 

\9) SO A. 085; 4 A. L. J. 006, 6 Cr. L. J. 197i A. IV. 

N. (1007 1 286. 

(10) 3 A. 816; A. W. N. (1881) 81, 0 Ind. Jur. 820; 

2 Ind. Doc. in. i.) 621. 

(11) 10 A 426, A W. N. (1888) 167,0 Ind. Doc, 

" iV) 17 B. 127, 9 Ind. Doo, (n. a ) 81. 
tl8) 17 B. 673; 0 Ind. Deo (n. s.) 874. 

(14) 19 B 340i 10 Ind. Doc. (n. s.) 230. 

(16) 18 Ind. Cm. 737, 17 0. W. N. 664, 17 0. L. J. 

106. 

(16) 7 Ind. Cas. 608, 16 0. W. N. 996, 14 C. L. J, 

81* 
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it has been pointed oat that in orimioal oases 
the Court is bound to apply the dootriue of 
qualihed privilege enuneiated in eeotion 499, 
Indian Penal Code. Yon eannot bring in an 
exeeptioD to the section by implioation from 
a eomparisoD of the law on the eobjeot with 
the duotrine of the English Common Law. 
Eefers to Bhuban Bam v. Bibhuti Bhutan 
Biswas (17). See also Orowdv v. Reilly {15). 

My friend has asked your Lordships to stifle 
the proseoation at the present stage. 1 
eubmit your Lordships shoald not interfere 
unless it is shown that the prosecution is 
illegal. See Ohandi Pershad v. Abdur Rah~ 
man (18), Ohoa Lai Dost v. Anant Pershad 
Mister (19). Refers also to section 132 of 
the Evidence Act. That section only gives 
a qnalifled privilege to a witness. See 
Qiribala Dam v. Fran Krithto Qhosh (20), 
Queen v. Piirioram (^1) and Qretne v. 
Delanney (22). 

The last point made out by my leained 
friend is that the refusal of my application 
for sanction under section 195, Criminal 
Piosedure Code, operates as a bar to the 
present prosecution under section 500, Indian 
Penal Code. if the contention of my 
learned friend were correct it would be 
equivalent to adding another autrefois acquit 
which is not to be found in the Criminal 
Procedure Code. 

[Flstc .kb, J.— Can you punish a man 
for perjury and then bring him to trial 
under eeciion 5oO, Indian Penal Code ?] 

Yes, See section 403, Criminal Procedure 
Code and section 235, Cximinal Proceduie 
Code. The disroissal of an application fur 
sanction under section 1:5, Criminal Pros • 
dure Code, does not some under section 40.^, 
Criminal Procedure Code, so as to bar a 
prosecution under section 500, Indian Penal 
Code. See Bam Setoak Lai v. Maneihtear 
Singh (23). 

Lastly, even under the English Law, the 
use of extravagant language will destroy good 
faith and privilege, See Moyne’s Criminal 


(17)47 Ind. Cas. 287; 48C. 6lfi|22C. W. X 
1062, 29 O.L. J. 262; 19 Cr. L. J. 916. 

(16) 22 0.131, 11 Ind Doo. (n. s.) 89. 

(19) 25 0. 233, 13 Ind. Deo. (n. b.) 167. 

(20) 8 0. W. N. 292. 

(21) 2 W. B. (Cr.) 36j 3 W. R. (Cr ) 46. 

122, 14 W. R (Or. 27. 

(W) 6 Ind. Cos. 362, H7 0 604, 11 Or. L. J. 325i 
12 0. L. J. 16, 14 0. W. N. 889. 



Law of Indio, 3rd Edition, paragraph 677, 
page 899. At any rate, my learned friend 
cannot invite your Lordships to interfere 
at this stage of the prosecution. 

Babu Narendra Kumar Basu replied. 

JUDGMENT. 

MooiigBjeg, Actq. C. J.—On the lllh July 
19i9 Satis Chandra Chakrabarti, the peti* 
tioner in the present Rale, made an applioa* 
tion to this Court and prayed that disciplinary 
aotion might be taken against Mr. Ramdayal 
De, a Vakil of this Court, who bad acted 
on behalf of one Chandra Kumar Chakrabarti 
with whom he had been involved in a 
protracted litigation. It is not necessary 
for our present purpose to narrate the history 
or review the progress of that litigation; it 
is sufficient to state that the application made 
by the petitioner contained grave charges of 
misflondoot against Mr. De. The application 
was supported by an affidavit which recited 
that the facts mentioned in the petition 
were true to the knowledge of the deponent 
except those contained in paragraphs 19, 25 
and 27, and that a part of paragraphs 4, 
47 and 50 were true to his information 
and belief. The application was heard in 
the first instance by Fletcher and Duval, 
JJ. On the i7th July 1919 the matter 
was referred to the Government Pleader for 
ittquny and rtp rt. On the 25th July, 
Ml. De was calUd upon to submit an explana* 
tion within three week.^. which be did, on 
the loth November 1919. The question 
wa*! thereafter e.<nsidered by Sanderson, 
C. J., and Fleolher, J., who, on the 3rd 
D^oymber 191', came to the conclusion 
t .t no disciplinary action could be taken 
up n the application. On the 15tb March 
1.20 Mr. De moved this Court for sanction 
to prosecute Satis Chandra Chakrabarti for 
offences under seotions 18i and 193, Indian 
Penal Code, alleged to have been committed 
by him in respect of the statements made 
in paragraphs 52 and 22 of the application 
to this Court on the 11th July 1919. Tbia 
application for sanction was refused by 
bhUdersoD, C. J , and Walmsley, J. Mean, 
while, on the 24th February 1920, Mr. 
Ds had lodged a complaint in the Court 
of the Chief Presidency Magistrate against 
Satish Chandra Chakrabarti with a view 
to po-eente him for an offence under section 
oOO, luUian Penal Code, in respect of the 
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following nine statements seleoted from the 
petition of the 11th .Inly 1919 : — 

"(1) That the said Vakil, when the soit 
No. 5 3 of 1910 (Probate Case) was pending 
in the JndRe’s Oonrt at Chittagong after 
remand, offered money to Prasanna Komar 
Singh, the Kabiraj, the witness No. 1, who 
deposed on 20th jQlyl914 and Radha Govinda 
Bhattftoharyys, witness No. 9, who deposed 
on 23rd Joly 1914, to depose falsely, and 
paid Probhat Chandra Bose, witness No. 10, 
to depose falsely and strongly on behalf of 
his side. 

**(2) That the eaid Vakil, sinee the instita- 
tion of the pending Revooation Case No. 11 
of 191S, frequently goes to Chittagong 
and there bribed some of the witnesses 
and attempted to bribe the others, amongst 
Rumjan Ali, Dalilar Rohman, Uma Charan 
Dbopi, Aohlam Khan, Sarada Kumar Dey, 
who were served with summonses. He 
also tried to raiie a few witnesses on 
payment of money to adduoo false evidence 
against the petitioner. 

*'(3) That Baba Ramdayal De, who was 
always bent upon wrongly getting hold 
of the property of the testator, instigated 
tbe said decree-holders (Ramdayal Pal and 
Bbairab Chandra De) to exeoate their decree 
for about Rs. 6,0b0, knowing well that it 
would not be probable for your petitioner 
to pay up at once such a large amount, in 
which case Dabo Ramdayal De would be 
able to purchase some of the properties of 
the testator and father of tbe petitioners 
and other executors at a small price. 

'*(4) That Babo Ramdayal De, intentionally, 
and, in order to win the case, misprinted 
in the paper'book (of Appeal from Original 
Decrees Nos. s3b and 580 of 1914) many 
other things (that is, than tbo^e referred to in 
paragraphs 44 and 45) which were material 
for tbe case. 

"(5) When the judgment of the HoDOor> 
able High Court was forwarded to tbe 
Distriot Judge, it tiaospired that tbe names 
of Babu Ramdayal De and tbe Brst point 
of appeal decided were of difff*rent ink and 
cf Uiflereiit hand, thereby probably Babu 
Ramdcyal De tried to omit his name from 
list of appellant’s Pleaders and to raise a bo 8> 
pieicn iu the mind of the District Judge that 
tbe petitioner and other executcrs were not 
appointed executors tiicogb tbe 6rst point 
decided in favour of tbe petitioner.. 


and the petitioner believes it was managed 
by Babu Ramdayal De, tbe ssid judgment 
not to be forwarded with tbe original record, 
though there was an urgent order for 
sending the record to tbe District Judge 
in (hat judgment itself. 

“(6).it is his duty to teach the 

witnesses and see the record and draft big 
volumes of false application. 

(7) That petitioner understood that every 
Court now a days is very liberal to tbe 
reduction of rate of interest and grant easy 
instalment to the debtors, but the petitioner 
is so nnfortunate that he is unable to get 
any consideration of the other Court. So 
the petitioner believes that it is by the 
influence of Babu Ramdsyal De, Vakil, 
High Court. 

“(8) That Babu Ramdayal De came down 
t4) Mirsarai and opposed the petitioner's 
agents and peons from realieing rent duriig 
the expiiy c f the year 12(:0 M. E, and thin 
came down to Chittagong, stayed there three 
or four days, during nhioh, through bis ngeot 
Indra Singh, he intimated with the wit> 
iiefses of the pending Revocation ease and 
induced them with payment and offering 
money to give false evidei ce against the 
petitioner, one of the witnesses Nisi Chandra 
Uey who also told the petitioner the story. 

"(9) That there is nothing impossible for 
Babu Ramdayal De, so the petitioner most 
humbly prays for an order for safe custody 
of hie letters, envelopes Exhibits E, F, L, 
M, f, T, and U, V and W and the original 
note written by Babu Surendca Nath Das 
which is exhibited and maiked P, and for 
an urgent order to keep some of the paper 
books iu Appeals Nos, 5tiU and 438 of 1914 in 
the tafe custody.” 

It may be mentioned here that cne of 
these statements, namely, No, r, is one of 
(bo two statements included in the subEcquent 
application by Mr. Do for sanction to pro* 
secule Satie Chandra Ohakrabarti, State* 
ments Ncs. 4,6 and 9 werr, but statements 
Ncs. 1,2, 3, 5 and 7 were not, covered by ifae 
affidavit appended to the application of the 
llth July 1 19. On the 3rd May 1920, 
Satis Chandra Ohakrabarti applied to this 
Court sod obtained the present Rule with 
a view to quash tbe proceedings in (he 
Court of (be thief Presidency Magistrate 
on tbe ground that tbe alleged defamatory 
statements were absolutely privilegadi as 
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they were oonteiDed in a petition present' 
ed to this Ooart in the exeroise of its die- 
fliplinary jnrisdiotion. The Rule was argued 
in the 6rst instanoe before Walmsley and 
Baokland, JJ., who were of opinion that in 
view of the importanoe of the question 
involved, namely, whether statements oon- 
tained in an applisation to this Court upon 
whioh a obarge of defamation is based are 
absolutely privileged, it should be eonsidered 
by a Speoial Benoh. The present Benoh has 
asoordingly been oonstitoted, with theoon- 
ourrenee of the Full Court, to bear the Rule. 

The determination of the matter inoon- 
troversy depends upon the true eonetruotion 
of eeotion 499, Indian Penal Code, whieh 
oootains four explanations and ten exoeptions; 
Ohanning Arnold v. Emperor (*J4). No 
referenoe need be made to the explanations, 
as thero oan be no reasonable doubt as to 
the meaning and effest of the imputations 
contained in the statements. Nor need we 
e^Dsider theeeope of any of the exoeptions, 
except the eighth and the ninth whioh 
alone bear upjn the question under con¬ 
sideration. Consequently, the statutory pro* 
vision relevant for the decision of this matter 
may be formulated as follows : 

Whoever by words either spoken or 
intended to be read or by sigus or by 
visible representations, makes or publishes 
any imputation oonoerniog any person intend- 
log to harm, or knowing or having reason 
to believe that such imputation will harm, 
the reputation of such person, is said, 
axcept in the oases hereinafter excepted, to 
defame that person." 

Eighth Exception—It is not defamation 
to prefer in goo I faith an accusation against 
any person to any of those who have lawful 
authority over that person with respect to the 
subject-matter of accusation. 

Illuslration$, 

“If A. in good faith accuses Z. before a 
Magistrate; if A. in good faith complains 
of the conduct of Z., a servant, to Z.’6 
master ; if A. in good faith complains of the 
conduct of 2,, a child, to ^.'e father^ A. is 
within this exception. 

(24123 lad. Oas 60’; 41 0. 1023 at p. 1018: 41 
I A. 149 at p. I67i 20 0. L. J. 10 1 at p. 165; 18 0. Vf. 

785; 20 41. L. J. 621j 15 Or. L. i. 3'i9 I L. Vf. 
J^ll7 Bur. L. T. 107; (1914- «. vV. 16 

T. 70j u A. L. J. i042; 1(1 Bjm. h B. 8 b. 

fi*a.W(p.a). 


"Ninth Exception.—It is not defamation to 
make an imputation on the character of 
another, provided that the imputation be made 
in good faith for the proteotion of the in* 
terest of the person making it. or of aoy other 
person, or for the public good. 

Illu9tration8. 

* (a) A y a shopkeeper, says to B., who 
manages his busineBS Sell nothing to Z., 
unless he pays yon ready money, for I have 
no opinion of his honesty.’ is within the 
ezcnptiuu, if he has made this imputation 
on Z. in good faith for the proteotion of his 
own interest. 

"(6) A , a Magistrate, in making a report 
to bis superior officer, caste an imputation on 
the character of Z. Here, if the imputation 
is made in good faith and for the public 
good, .4, is within the exception." 

It is indisputable that, unless the case oan 
bs brought within either of the two ex* 
oeptioos just set out, the petitioner must 
be taken to have defamed Mr. De, as the 
statements embodied in his application to 
this Court were of such a character that 
be must have known that they nould harm 
bis reputation. We have, consequently, to 
examine the provisions of the two exceptions, 
but it is plain that neither of them for* 
mulates any rule of absolute privilege. The 
eighth exception refers to accusations pre¬ 
ferred in good faith to an authorised person. 
The ninth exception refers to imputations 
made in good faith by persons for proteo* 
tioD of their interest or for the public good. 

It is thus clear that, to take a ease out 
of the primary rule and to bring it within 
either of the exoeptions, good faith on the 
part of the person who makes or publishes 
the imputatiou must be established. We 
cannot in this connection overlook the 
illustration to the eighth exception, although 
we are not nnmindful that an illustration 
is useful so far as it helps to furnish some 
indication of the presomable intention of 
the Legislature and does not bind the Oonrts 
to place a meaning on the section which 
is inooDsictent with its language: Dubey Sakai 
V. Qanetki (25), Queen EmpreBa v. Fakirappa 
(25l, Koytath Ohunder Qhoi« v. Sonatun Ohung 
(27). Reference may here be usefully made 

(25) 1 A. C4 at p. 30 (F. !).); 1 Ind. Doo. (n. b.) 28. 

(261 16 B. 49 at p. 490; 8 Ind. Doo. (n. b.) 333. 

(277 7 0- 132 at p, 136; 8 0. L. U, 281; 4 SUomo 
L. U. 141; 6 Ind. Jur. 042; 3 Ind.Doo, (n. b.) 636, 
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to the following obeervetioni of Lord Shaw 
ID the jadgment of the Jndioial Committee in 
Mahomed Svedol Ari^nv. Y^ohOoi Oark{2S)-. _ 

It is the doty of a Conrt of Law to 
aooept, if (hat oan be done, the illastra- 
tioDS given as being both of relevanoe and 
valoe in the oonetroation of the text. The 
lllnstratioDH shoold in do oase be rejeoted 
betaose they do not sqaare with ideas 
possibly derived from another system of 
inrisprodenoe as to the law with wbiob 
they or the seotions deal. And it woald 
require a very speeial ease to warrant their 
rejeotioD on the ground of their assumed 
repugnanoy to the seotions themselves. It 
would be the very la^t resort of oonstroo- 
tion to make any suoh assumption. The 
great ueefulness of the illustrations, whioh 
have, although not part of the seotiona, been 
expressly fornisbed by the Legislature as 
helpful in the working and applioation of the 
Statute, should not be thus impaired." 

In the present instanoe, however, there 
is DO eoofliet between the exeeption and 
the illustration whioh states that a person 
who in good faith aoouses another before 
a Magistrate is allowed tbebenebt of tbe 
exoeptioD. In view of the plain language 
of the eighth and ninth exoeptions, it is 
really diffioult to see how absolute privilege 
•an be olaimed in respeot of statements 
made by tbe petitioner in his applioation 
to this Court for disoiplinary action against 
Mr. De; the Magistrate is bound to investigate 
the question of good faith whioh is expres-ity 
made an essential ingredient by both the 
exceptions. 

Mr. Bose, who appeared in support of this 
Eule, fully realieed this dtffiaulty and was 
eonetiained to take reoonrse to what might 
well be sailed a desperate argument. He 
did not, indeed, maintain the view that the 
provisions of the Indian Penal Code should 
be eoDstrned in different ways within and 
beyond the limits of a Presidenoy Town ; 
bat be attempted to support the position 
that the liability of tbe petitioner depends, 
not on tbe provisions of the Jndian Penal 
Code alone, but on those provisions as 
modihed by the Common Law of England. His 
argument in substaLoe was that, to determine 

(28) U9J0) 2 A. 0.57B, 43 I. A. 266, 116 L. T. 664. 
82 T. L. R. 673; 86 L. J. P. 0. 16, 86 Ind. Cue 40ii 21 
C. W. N. 267, (1917) M. W.N. 1C2, 19, Bom. L, R. 167 
(P. C.) 


tbe criminal liability of a person in Calcutta, 
we must investigate tbe rule of tbe Common 
Law of England on the subject and engraft 
it on the Indian Penal Code, with the 
result that where the two systems are not 
in agreement, the Common Law of England 
should prevail. Mr. Bose was not slow to 
recognise that this argnment is opposed to 
tbe preamble, as aLo the provisions of 
section 1 and section 2 of the Indian Penal 
Code. Tbe preamble shows that the object of 
the Legislature was to provide a general Penal 
Code for British India. Section 1 provides 
that the Code shall take effect throughout 
the whole of the territories which were or 
might besome vested in Her Majesty under 
tbe Government of India Act, lt58, whioh 
has since been replaced by the Government 
of India Act, 1915. Section 2 explicitly 
lays down that every person shall be liable 
to punishment under the Code and not 
oihetwtie for every act or omission contrary 
to the provisions thereof of which he shall be 
guilty within the territories vested in Her 
Majesty ; these words repeal all former laws 
for tbe punishment of every offence which 
is made punishable by tbe Indian Penal 
Code. These provisions clearly militate 
against the contention pot forward in support 
of the Hole. As a last resort, Mr. Bose 
relied upon section 5 which provides that 
nothing in the Code "is intended to repeal, 
vary, suspend or affect any of the provisions 
(f Statu e 3 and 4, Will, IV, C. 85, or 
of any Act of Parliament passed after that 
Statute in anywise affecting the East India 
Company or the said territories or the 
inhabilants thereof; or any of the provisions 
or any Act for punishing mutiny and deser* 
tion of clBoers and soldiers in the service 
of Her Majesty or of any special or local 
law." Mr. Bose, however, did not explain 
how this (rovisioD in any way assisted his 
argnmpnt. It need not be disputed that 
the effect of section 5 is to qualify tbe 
general repeal prescribed by section 2. The 
two sections taken together declare that 
offences dehned by special and local laws 
continue to be punishable as before; in 
o'.htr words, all acts or omissions contrary 
to the provisions of the Code itself or of 
the previsions of special and local laws 
and the other laws enumerated in section 
5, and these alone and none others, are 
(unisbable as offences. (See the jadgment 
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of Collet^ J. ProceeItng$ 22^(2 Deonh^r 
1366 (2))]. Bat oar attention 
DOt been invltei to any of the provisions 
of the Governmeot of lodU Ait, 1833, whioh 
are saved by seatioo 5 and whioh maybi 
sappoasd to have any bsarin;^, direet or 
iadireot, on the argament advaaiei ia 
sapport of the Rale. The provisions whioh 
relate to the Ie(;:islativ6 powers of the 
Qovernor-Gaaeral in Ooaneil (eeitions 43, 44, 
45, 46, 84 and 83) or whieh nuin- 

taio anaSeoted the rii^ht of Parliament 
to legislate (seatioa 51) elearly dinotbsar 
on the qaestioo we are sailed apoa to 
ooDsider. Nor is aoy light bhrova on the 
matter by seotioas 9 and 10 of the lalian 
High Ooarts Aat('24 an! 25 Viet., 0. lOl) 
whioh de6oe the jariediotioo and powers 
of the ladian High Ooarts, aad embidy 
the following provisions : ~ 

9. Gteh of the High Coarts to be estab¬ 
lished onder this Ait shall have and exer- 
else all saih Oivil, Criminal, Admiralty aad 
Vj#a-Admirilly, Testamiatary, la estate aad 
Mitrimonial Jarisdietion, Original and 
Appellate, and all saih powers and authority 
for, aad in relation to, the admin’etratioa 
of iaitiee in the Presiieaoy for whiih it is 
established, as Her Mijesty may. by saob 
Loiters Patent as aforesaid, g<'aQt and direst, 
sobjeit, howsver, to saob diraetioos aad 
limitatioas as to the exorsise of origioal, 
eivil, and orlmtaal jarisdiition boyooltbo 
limits of the Preside ley Towoi a) moy be 
pressribsd thereby; and eavo as by eiih 
Litters Patent may be otherwise direited 
and eabjaot and withoat prejadiie to the 
legislative powers in relation totbemstters 
aforesaid of the Governor-Gonsral of India 
in Coanail, the High Coart to be establish* 
el in eaah Presidenoy shall have and exer- 
else all jarisdiotion and erery power and 
aathority whatsoever in any manner veiled 
in any of the Ooarts in the same Presi* 
danoy abolished nnder this Aot at the time 
of the abolitinn of snob last meotiooed Ooarts. 

10. Until the Crown shall otherwise pro. 
vide under the powers of this Aot, all 
jarisdiotion now exersised by the Supreme 
Ooarts of Oalaatta, Madras, and Bombay, 
respeotively over inhabitants of saih parts of 
India as may not be comprised within the 
local limits of the Litters Patent to be issued 
Quder this Act eitabliihing High Courts at 

U9) 3 b(. U. a. It. (A.pp.) XI at p. xni. 


Fort William, Madrasanl Bombay, shall be 
exenised by suih High Oourti respeitlvaly.” 

Section 10 was repealed by eeition 2 of 
2 1 and 29 Viit,, 0. 15, seition 9, which has 
now bsen replaced by seotion 106 of the 
Government of Iniia Act, 1915, preserves 
to the High Court all jurisdiction and 
every power and authority veiled in any 
of theCourts abolished by the H'gh Courts 
Alt, 18*1, that is, thi Sapremi Court and 
the 'Oirt of Sulder Dowani Adalat ani 
Sadar Nizamat AdaUt, msutionsd in an* 
tioi 8. This provisipn, however, ie made 
exprenly subjeit to tbs legielaiive powers 
of the Governor-General in Ceuniil which 
is further emphasised by the proviaioa of 
clause 44 of the Letters Pateut raiently 
extended in acope by the amendment of the 
lltb March I9l9 ; 

And We do farther ordain and declare 
that all the provisions of those oar Litters 
Patent are sabjeit to the legislative powon 
of thi Governor General in Legislative 
Ooiniit, and also of thi Goviraor*Geniral 
io Ooancil noder section 8eventy*one of the 
Government of India Ait, 1915, and also 
of the Governor-General in oases of emergency 
under eection seventy-two of that Act, and 
may be in all respects amended aid 
altered thereby. ” 

The phraseology nsad in aootion 9 cannot 
possibly mean that the High Court is to 
applytheComuoQ Law of Fnglnnd, in the 
exercise of theorimioal jarisdiotion vested 
in it. This is placel beyond dispute by the 
Litters Patent mentioned in the eection, 
Wo need refer only to clause 30 of the 
Litters Patent of 1335 which replaces claasa 
29 of the Litters Patent of 1862. 

“30. And We do farther ordain that all 
persons hrooght for trial before the said 
High Coart of Jadioaturs at Fort William 
in Bengal, either in the exercise of its 
original jarisdiotion, or io the exercise of 
its jurisdiction as a Coort of Appeal, re- 
foraooe or revision, chargad with any offence 
for whioh provision is made by Act No, XLV 
of 1860 called the ‘ Indian Penal Cods * or 
by any Act amending or exclnding the said 
Alt, whioh may have been passed prior to 
the publication of these presents, shall ba 
liable to pauishmeut under the said Aot 
or Aitc, and not otherwise. " 

It may be noted that the words " or by 
aqy Alt amending or exQluding the Slid 
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Aot wbiob may have been pasiFed prior to 
the poblioation of tbepe preAentB*’ were in¬ 
troduced for the first time in olanie 30 of 
,tbe Letters Patent of 1865, while tbe words 

subiect nevertbelesn to eoob alterations! 
tnodifioatioDS and additions in and to enoh 
Code as may have been or may be pres* 
eribed by any Aota or Resulationa made 
by the Governor-General in Council ’ which 
occurred in clause 29 of the Letters Patent 
of 1862 were rot reproduced in olauFe 30 
of the Letters Patent of 1865. Clause 30 
of the Letters Patent which is now in 
force makes the arffuroent entirely unten¬ 
able that the Hiffh Court is not to ad¬ 
minister criminal law as contained in tbe 
Indian Penal Code but is to engraft thereon 
the rules of the Common Law of England. 

It is, in our opinion, indisputable that 
all persons brought before the High Court 
for trial in the exercise of ite original 
criminal jurisdiction, or in tbe exercise of 
its jurisdiction as a Court of criminal 
appeal, reference or revision, if charged 
with an offence under the Indian Penal 
Code, shall be liable to punishment under 
that Code and not olherteise. This does not 
militate against the view that tbe High 
Court has jurisdiction, like tbe Supreme 
Court, to punish for oon^empt of Court, 
which, as was pointed out by Sir 
Barnes Peacock in Surendra Nath Banerjce v. 
Ohtff Juttice of Fengal (30), is not an offence 
under the Indian Penal Code: Jt is an 
offence which by the Common Law of Eng* 
land ia punishable by the High Court in 
a summary manner by fine or imprisonment 
or both; that part of the Common Law of 
England was introduced into the Presidency 
Towns when the late Supreme Courts were 
respectively established by the charters of 
justice. The High Courts in the Presidencies 
are superior Courts of Record and tbe 
offeuoe of contempt and the powers of the 
High Court for punishing it are the 
same in India as in England, not by virtue of 
tbe Penal Code in British India and the Code 
of Criminal Procedure, 1882, but by virtue 
of tbe Common Law of England. McDermott 
V. Judgei of Briltih Ouiana {hI).” It ie not 

(80n0 0.109, 10 I. A. 4 Bar P. C. J. 474, 
6 Ind. Deo. (M. a.) 76. 

(81) (186'** 6 Moo. P. 0. (K s.) 468 at p. 497, 2 P. 
0. 841, 88 L. J. P. 0. 1, 20 1 . T. 4?, 17 W. R. 862, 16 
S. B. 600. 


necessary for our present purpose to deal 
elaborately with the question of the jurisdio 
tion of this Court to punish for contempt 
of Court; such power was undoubtedly pos¬ 
sessed by tbe Supreme Court and may be 
exercised by this Court either as a power 
inherited from that Court or as inherent 
in the Court as a Court of Record and 
the exercise of the power is not 
restricted by the provisions of clause 30 of 
the Letters Patent [See Governor of Bengal 
{Legil Remembrancer) v Moti Lai Ghoth (32) 
and Amrita Batar l alrika. In the matter of 
{Moti Lai Ghote, In r0)(33)]. Similarly, section 
9 of the Indian High (Courts Act, 1861, may be 
deemed to have vested in the High Court, tbe 
power and authority which might be exercis¬ 
ed by the Supreme Court beyond the limits 
of the Presidency Towns as indicated by the 
observations of Peel, C J., Maharanee of 
Lahore,In the matter o/(34). Here, again,bow* 
ever, the exercise of tbe jurisdiction is subject 
to the provisions of the Letters Patent and 
is without prejudice Co the legislative powers 
of the Governor General in Council. Con¬ 
sequently, from whatever point Che matter 
may he examined, there is nn escape from 
the position that the petitioner in the 
present Rule is subject to (he operation of 
section 500, Indinn Penal Code and other 
relevant provisions, if any, of the Indian 
Penal Code; the measure of his liability 
cannot be tested by reference to the rules 
recognised by the Common Law of England. 

We may point out that tbe conclusion we 
have reached is not contradicted by what is 
known of the history of the legislation on tbe 
subject We are not unmindful that such refer¬ 
ence to the history of legislation can only be 
legitimately made, as wasdone by the Judicial 

Committeein Uhurte Period Lorain 

Sing V. Lai Ohutterput Sing (35) aud Brown v. 
SdeLaehlan (3o), when reasonable doubt ii 
entertained as to the eonstruetionof a StaCutet 
the operation may, however, be easily earried 
too far, and may, in the ease of oodificatioD 

(82) 20 Ind. Caa 61, 41 0. 178 at p. 170, 16 0. L. 

J. 4^2, 14 Or L J. 8?», 17 0. W. N 1268. 

(88)4Mnd Coa. 888,46 0. I09i 26 0. U J. 460| 

21 0. W. N. 1161, 10 Cr. L. B 680. 

(84) (1848) Taylor 4 8, 2 Ind. Doa (o.a ) 266. 

(86> 8 M. I A 100 at p. 10, 0 W. B. P. 0. 27| 1 
Bar P 0. J.24A, 18 B. K. 4H6, 

(86) <1872) 6 P C. 448 at p. 460, 42 L. J P. 0. 18| 

21 W. B. 277| 0 Moo. P. 0. (W. c.) 884, 17 B. B. 660, 
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of Aot 0 , lead to resoits whieh have been 
emphatioally oondemned in deeiaions of the 
'higheet authority; see, for inatanoe the 
obaervationa of Lord Heraahell in B mk of 
England v. Vaglimo (37), of Lord Watson 
in Robinson v. Oanadiun Paciic Riilway 
Oo. (38) and of Lord Maanaghten in 
Nofindta v. ?CuT7tji6(istnt Dost (39). 

The proper aoorae iai in the Brat 

inataoee, to eiamine the language of 
the Statute, to interpret it, to ask what 
ia its natural meaning, anindaenoed by any 
aonaiderationa derived from the previoua state 
of the law ; to begin with an examination 
of the previous state of the law on the 
point, ia to atlaok the problem on the 
wrong end ; and it is a grave error to foree 
upon the plain Unguige of the aest’ouan 
interpretation, whioh the word^ will not 
bear, oo the asaumption of a supposed polioy 
on the part of the Ljgislature not to depart 
from the rulea of the English Liw on the 
Bobjeot. In the present ioetanse, however, 
a reference to the history of the Indian 
Penal Code, not only does not support 
the theory of auoh a polioy, but shows 
•learly an intention on the part of the 
Legislature lo deviate in many respects 
from the rulea of the English Law on thia 
partisolar topic. This is minifest from an 
analysis of note R, appended to the draft 
of the Indian Penal Code prepared by the 
Indian Law Ojmmissloners (Maoiolay, 
Miolsod, Anderson and Millett) and sub¬ 
mitted to the Governor-General in Council 
00 the 14th October 1837. The Oommis- 
sionera notonly did not faithfully adhere 
to the rules of the English Common Law, 
but in some respects, framed provisions 
which were at variance therewith, as also 
with the French Code and the Code of 
Lousiana. The Oommisaioners farther in- 
tended that provision should be made, in 
the Code of Procedure, for rules for pleading 
in oases of defamation. The snbsequent 
reports oo the draft Code by the Indian 
Law Oommihsion (Camero.o and Eliott) oo 
the 5th November 1846, and 24th June 
1847 devote one entire chapter (Chapter 

(87) (1801) A. C. 107; 60 L. J. Q. B. U5; CtL.T. 
853; 30 W. R. 657i 65 J. 1». 676. 

;88) (1892) A.C. 481; 61 L. J. F. 0. 79; 67 L. 1. 
60). 

<39) 23 0. 683; 23 I. A. 18j 6 Sar. F 0..J 667» 8 
M.U J. 71|l2lQa. Dco.Kn.s.) 37t- 


XiV^, paragraphs 36) 114) to the subject 
of defamation. It is saSicient to ata^e that 
th-re is no indication of an intention to 
adhere to the rales of the English Law on 
the subject : on the other hanl, the Com- 
misoionere depart from those ralei in many 
reapeots although they hal before them 
the Digest prepared by the English Criminal 
Law Oommissiooers. In a subsequent 
report submitted by the Indian Law Cora- 
miisionors (^/araenon an 1 Eliott) on the Ist 
February 1843, they embodied as>h?mo of 
provisions and rales for the adminiUritlon 
of criminal jnstice according to the Penal 
Code. To this schema, they appended forme 
of indictment; Form No. 66 which refers 
to defamation sets oot the plea of “not 
guilty of defanution” on the ground that 
the impatation had been made in good faith 
for the poblio benefit These rales for plead¬ 
ing do not appear, however, to have been 
ever adopted by the Legislature. We do 
not rely on this history of the composition 
of the Indian Penal Code with a view to 
interpret its provisions, bnt we refer to it 
only to ehow how unsafe it would be to 
interpret the sections of the Code on the 
erroneous assumptiou that the framers did 
not intend to depart from the rules of the 
Common Law. 

As a last resort, Mr. Bose has argued 
that if the language of section 49Indiau 
Penal Code, militates against his contention, 
there isa respectable body of judicial opinions 
which support his view of absolute privilege. 
Bofore we examine these decisions, it is 
necessary to emphasise that in this country 
questions of civil liability for damages for 
defamation and questions of liability to orimi- 
nal prosecntion for defamation do not, 
for purpose of adjudication, stand on 
the same basis; as regards the former, we 
have DO codified law; as regards the latter 
the relevant provisions are embodied in the 
Indian Penal Code. This fundamental dis¬ 
tinction, as will presently appear, has not 
always been borne in mind. The position 
then is that qnestions relating to civil 
liability for damages for defamation mast be 
determined with reference to either the 
rules of English Common Law where they 
are shown to be applicable ^Hayor of Lyons 
V. East India Oo. (40)] and with reference to 

(40) I M l. A. 17’^: I Moj. F. C. I7>; 3 Tr. 
(N. 8.1617; iSur. F. -J. J.107: 18 E. Il.0«;M2 E, K.782. 
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prinoiples of jastioe, pqoity and good aod- 
eoienw in all other ea«6s. The priooiple 
that, 10 all oases for which no spsoiho statu- 
tory direotiODs are given, Judges should 
aot aeoording to justioe, equity and good 

ooneoienoe. was expressly formulated in section 
yj of the Administration of Justice Regula- 
tion promulgated by the Governor.G.neril 
ID OouDoil on the 6th July 1781 T'lo 
rule was thereafter suoaessively reprudaoed 
in section 21 of Regulation III of 1793 iu 
seotion 24 of the Bengal Civil Courts Aot, 

mi. and in seotion 37 of the Bengal Civil 

Oouito Aot, 18a7. Now, the decision of a 
case according to the principles of justice, 
equity and good conscience has generally 
meant deoision according to the principles 
of English Law applicable to a similar state 
of circumstances. This was justlBed in Dada 
nonajt babaji Jagushct (4l) mentioned 
by Jenkins. C. J.. in Narayan v. 

Pundhk Bhaire (42), on the authority of 
the judgment of the Judicial Committee in 
Varden Seth Snn v. Luchpathy Uoyjee Lallah 
U3) but It 18 doubtful, whether the Judicial 
Oommilte really intended to enunciate the 
comprehensive role attributed to their decision. 

. ir however, in the later case 

of Waghela Ramn)i’v. Shtikh hiotludin {\4,) 
state that equity and good conacience” bad 
been generally interpreted to mean the ralea 
of English Law if found applicable to Indian 
society and circumstances.” See also AfaAo 
raja of Vitianayaram v. Sri Rajah betruekeTla 
(45). In this conneetion, reference may 
be made to the observation of Sir Barnes 
Peacock, 0, J,, in Rambux Chittangeo v. 
Modooioodhun Paul (46) that, where rights 
of parties are determined acoordiug to 
the general principles of equity and 
justice, this must be done without any 
distinction, as in England, between that 
partial justice which is administered in the 
Courts of Law and the more full and com. 
plete justice for which it is frequently 


(41) 2 B. a 0. B. 36. 

(42) 26 B. 437| 4 Bom. L. B. 90. 

P 0*J ^ A * Suit 

T ** b A 8H at p. 06, I 

Ini Jut. 8I6i 6 Bar. P. 0, J. I6i6 Ind. Dm n. ■. 

(46) 13 M. L. J. ha, 26 U. o&6 
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necessary to seek the afsistance of a Court 
of equity. This was adopted by Jenkins, 
C. J., ID Deb Narain Duit v. Bam Sadhan 
Mat,dal (47). In these circumstances, when 
the law of torts has not been oodi6ed 
and cases of civil liability for damages have 
been left lo be decided aeoording to rnles 
of justice, equity and good coDSoienoe, it is 
not surprising to 6nd that the law of civil 
wrongs as administered in British Indian 
Courts has been practically taken in its 
entirety from the Common Law of England; 
the only justice, equity and good ooneoience 
which Judges steeped in the principles of 
English jurisprudence could and did ad- 
minister in default of any other rule wae so 
mooh of English Law and usage as seemed 
reasonably applicable in this country, A 
familiar illustration of this is afforded by the 
judgment of the Judicial Committee in the 
Oiseof Baboo Ounesh Dutt Singh v. Mugneeram 
(6) where the principle that witnesses cannot 
be soed in a Civil Court for damages in 
respect of evidence given by them upon 
oath in a judicial proceeding was enonciated 
in the following terms in affirmance of the 
decision of tbia Court in Mugnee Ram 
Ohowiihry v, Qonesh Dutt ^ingh (48); "Their 
Lordships hold this maxim which 
certainly has been recognised by all the 
Courts of this country, lo ba odb based 
upon principles of public policy. The 
ground of it is this, that it oonoerns the 
public and (he administration of justice 
that witnesses giving their eviieooj on 
oath in a Court of justice should not have 
before their eyes the fear of being harrassed 
by suits for damages; but (hat the only 
penalty which they should incur if they 
give evidence falsely should be an indictment 
for perjory.” This, in the absence of 
legislation on the subject of civil wrongs, 

IS, if we may say so without impropriety, 
e perfectly legitimate process; but if we 
were to read into the provisions of the 
Indian Penal Code an exception which 6nds 
no place therein, as the Court was invited 
to do in Hagarjx Trikamii, In re (I4), where 
Counsel relied upon the lucid statement of 
Brett, 51 R, in Muntter v. Lamb (49;, as 

(47 ) 20 Ind Cm. B8C| 41 0. 18? at p. 146, 18 C. L. 

J e- H, n C. v\. N iiifl. 
l-JH 6 W. R M4 

49) (1868; 11 Q. B. D. 688 at p. 60»i 62 L. J.IQ. B. 
i20j 49 L. T. 262| 82 W. B. 248; 4? J. P. 806. 
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to the immnnity enjoyed by Jodgee, Oonnsela 
and witnessee ander the Common Law, 
the operation woold in esfenee he 
legislation in the goise of jndioial inter* 
pretation. This, as we shall next see, is 
presisely what happened in some of the 
eases in the books. We may add that no 
qaestion has been, or, indeed, ooold be 
raised as to the prerogative and power of 
the Legislature to disoard the prino’ples of 
the Common Law, wholly or partially, and, 
in its eoaetments, to embody other rules 
whiob it prefers [see the observations of 
Lord Atkinson is Eoiriguet v. Speyer Brolhert 
(50), where the reason for the rule of 
immunity of Judges, Advooatesand witnesses 
is luoidly etated]. 

One of the earliest oases in this Court 
is that ot Queen v. Punoram (21), 

where the petitioner was proseouted 
for an offenoe under eeotion 500, Indian 
Penal Code, in respeot of statements made 
by him to a Sub loepeotor of Police 
during preliminary enquiries in a oaee of 
riot : it was ruled that the deoision of the 
question depended upon the provisions of 
the Indian Penal Code and the sonviotion 
was sustained. It was observed that the 
ease did not fall under the ninth exeeption 
to seotion 499, as the imputation was not 
made in good faith nor was it neoessary 
for the proteotion of the interests of the 
party making it. This view was affirmed 
on review. Queen v. Purtoriim (21), 
where, in answer to the oontention of 
Mr. Doyne that under the English L>w a 
defendant in a eriminal oase was not tongue* 
tied and might make use of any remarks, 
however defamatory per $e, with perfect 
imnnity and proteotion fron indictment 
or aotion, Kemp, J., observed that the ease 
before them was governed by the provisions 
of the Indian Penal Code ; Glover, J , added 
that Eoglisb Law gave greater lieense to a 
person in the position of the aorosed than 
(xception nine to seetion 4 'j 9, Indian Penal 
Code, which required good faith as defined 
in eestion 52. The question was raired 
again in Oreene v. Delanney (22), where 
an attempt wee made to feat the propriety 
of the ooDviofioD by le'erence to the rules 
of the Englii h Law of defamation. The defa* 

(RO) (1910) A. 0. G9 Qt p. 90, 88 L-J. K. B. U7| 
lip L. T. 400} 82 S. J. 766, 84 T. L. B. 628. 


matory matter was tontained in a petition 
presented to a Civil Court. Phear, J. 
observed as follows :— 

“Tbe Judge erred in looking outside tbe 
Penal Code itself for tbe purpose of 
ascertaining the Criminal Law of this country 
with regard to defamation. If the facta 
which are the subject of a complaint fall 
within tbe limits of tbe definition in 
seotion 499, eonstroed as tbe section ought 
to be, Booording to tbe plain meaning of 
tbe words therein used, and if they are 
not covered by any of the exceptions to 
be found in tbe Code, then, in my judg« 
ment, they amount to defamation qnite 
irrespective of what may be tbe English 
Law on tbe same subject. 

"it ie, I think, most important in tbe 
interests of the public that tbe procedure 
of our Courts of Justice should not with 
impunity be used as the means of indulg* 
ing feelings of personal spite. It is quite 
time for litigants in many of our Mofussil 
Courts to learn that if they make written 
statements and petitions the vehicle of 
groundless aeoueatioDs against their opponents 
or other persocp, whatever may be their 
purpose, they do so at their own peril.” 

Jackson, J. added,— 

"if be mvde the imputation in the 
petition presented by him to tbe Civil 
Court without good faith, be ie liable to 
punishment for defamation. His act will 
not come within tbe ninth exception to 
tbe 499th section of tbe Penal Code in 
whiob defamation is defined. I also think, 
with Mr. Justice Pbear, that in this 
oountry where litigants are so habitually 
regardless of the allegations they prefer 
against their opponents, it is right and 
proper that they should understand that 
false defamatory allegations made without 
good faith are punishable under tbe Criminal 
Laws of the country.” 

Tbe point arose for consideration again in 
Shibo t rotad / andah, In ihe matter of the 
Petition of (51). Markby and Prineep, JJ., 
held that where tbe defamation charged 
was contained in a petition to a Mgistrate, 
the question of good faith was materia),as the 
case was governed by section 499, Indian 
Pena) Code. It may be observed in passing 
that a qaestion wae also raised as to burden 

(61) 40.124} 3 0. L. U. 122} 1 Shomo L. 11. Or. 
72i,2>d.tDeo. (n. •.);80. 
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of proof snd to d possiblo difforonoo on 
that point between a trial in the original 
oriminai jorisdiotion of the High Oonrt and 
a trial beyond the limits of the Presidency 
Town, The Question tamed upon the ssope 
of the Bret Criminal Prooedare Code, 1862, 
and the effeet thereon of the Indian Eyidenae 
Aet, 1872, and is not material for the eolation 
of the point we are sailed upon to soneider. 
The point arose again, bot only inoidentally, 
in Augadn flom Shahav. Nemai Ohand Shahu 
(52) which was a oivil snit for damagee for 
defamation. Petheram, C. J., after referring 
to the desieions already mentioned ander 
seotion 499, Indian Penal Code, whioh he 
•onsidered as binding, added: “We do not 
think it possible that a statement may be the 
fiobjeot of a srimiual proseoation for defama¬ 
tion, and at the same time may be absolately 
privileged, as far as the Oivil Ooarts 
are oonoerned. But if there had been no 
authority on the point in this Coart, we 
ehoold have oome to the same oonolasion." 
There ean be no doobt that, aoaording to 
Petheram, 0. J., and Rampini, J., the test of 
eriminal liability is to be foond in the pro¬ 
visions of the Indian Penal Code as had bjen 
held in previoae eases ; bat their opinion as 
to the test of eivil liability for damages 
for defamation was aontrary to the view 
whioh bad been adopted in bhikumber Singh 
V. Btckaram sircar (3); this, it in olenr 
from the report, was not brnaght to the 
Dotioe of the Coart. The next ease where 
the question appears to have oome nnder 
ooneideration is that of HW/un Bibi v. 
Jeiarat Sheikh (4). This was a referenoe in 
a oase of oonviotion onder seotion 500, Indian 
Penal Code, for defamatory statementn made 
by two persons as witnesses in a oivil sni^. 
The Sassious Judge referred to the oasos of 
idaniava v. Seiha Shetti (8), Queen-Empreii v, 
Babaji (12) and Qu*en>EmpTe$s v. BAkrtshna 
Vithal (i3) as aathorities for the proposition 
that witnesses ooald not bo projetated for 
defamation on aoooont cf statements made in 
the witness-box. Referenee was also made 
to Bhikumber Sit<gh v. Becharam Sircar 
(3) and Baboo Qurah Dutt Sir.gh v. 
Mugneeram (6) both of whiob, as we 
have seen, arore oat of oivilsoitn. The 
earlier deoieions in this Coart, whiob were 
directly in point, had evir’ently not been 
(raoed. The Sessione Jadge on the merits 
tt2) 23 0. 867| 12 Ind. poo. (n. |.) 676. 
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tboaght that the reasons given by the Magis* 
trate for holding that the statements were 
not made in good faith did net appear to 
be eoond. When the matter oame np to 
this Coort. there was no appearance on 
behalf of either the aooQsed or the Crown, 
and the Coart, on the aathorities oited by the 
Sessions Judge, held that the aoonsed who 
had as witnesses made statements relevant 
to the issae in the oase ander injairy oonid 
not be proseonted for defamation. We do 
not overlook the observation of Sir Barnes 
Peaoook, C. J , in Rambuz Chittangeo v. 
Aiodootfoihun Paul {46) that it ehoold not be 
ashamed that argaments of Counsel are 
neoessary to enable the Coort to arrive at a 

sound oonolnsion, a», whether the oase is 
argoed by Coansel or not, the Court should 
aooarately asoertain the faots, apply their 
own knowledge of the law to the faots asoer- 
tained, and, if the law is doubtfol, shonld 
search, if necessary, into the aathorities 
before they pronoanoe a decision; This may 
be aooepted as the general rale; bat (he 
fact remains that, in this instance, the 
earlier deoisions in Queen v. Purtoram 
(21) and Qre»ne v. Delanney (22) 
which were direotly in point and had been 
mentioned with approval in /fupjda flom 
Shaha v. Nemni Chand Shaha (52), were not 
brought to the notice of the Court. Nor was 
any reference made to the deoieion in Eali 
Nit\ V. <l)binda Ohandri (53) where Stevens 
and Handley, JJ., had ruled that statements 
made by parties to a suit in the pleadings 
were not absolutely privileged and had 
ref rred with ap.orivil t) the view ex 
pressed by Pot.horam, C. J., in Augada 
Ram Shaha v. Nemai Ohand Saha (52) 
dissenting from the contrary opinion 
in N'jth;i Sfnlethvar v. Lalbhai Ravidat 
(S-l). The oa«e of Woolfun Bibi v. Jesarat 
Sheikh (4) was considered and distinguished 
in Haidar Ah v. ^5rt4 Mia (55). It was 
obse^ved that eviii if the rule laid down 
therein was aooepted as correct, it could not 
be extended to voluntary and irrelevaot 
statements made by a witnois while under 
examination. Hubstaniially to the same 
efleot, is the decision in Oiribala Djgu v. Pran 
tiriiht) Qhr'ih (20). A mmget more recent 

(53)6 0. W N.29S. 

(5*) U B 9?! 7 Ind. Uoo. (n. b.) 622. 

32 0. 760, 2 C. L. J. 105, 9 0. W. N. OH] 3 
Cr :. J 450, 
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oases in thia Ooort, raferenoe may be made 
to Kari Singh v. Emperor (1), where it 
was raled that seotion 499 ia exhanetive, 
that the Common Law dootrine of absslate 
privilege does not obtain in the Mofoeail in 
India and that a defamatory statement whiah 
does not fall within the exaeptions to seation 
499 is not privileged. In this ease, reference 
was made to the deaision in Kari Singh v. 
ifmperor (2) where no final opinion was 
expressed upon the qaestion of prinaiple 
involved, bat the aonviation was set aside 
on the ground that its propriety was open 
to eerioas donbt. Eeferenae was also made 
to the diatam of Jenkins, G. J., in Oolap Jan 
V. Bhola i^ath (5i) where a complaint to 
a Magistrate, tbongh defamatory, was said 
to be protested by the absolate privilege 
aoaorded in the pnblia interest to those 
who make statements to the Courts in the 
aonrse of, and in relation to judiaial proceed* 
logs. The question before Jenkins, 0. J.,how* 
ever, arose in a oivil suit for damages, and the 
Court was not invited to consider the 
true eSeat of seation 499, Indian Penal 
Code, in relation to a criminal prosecution 
for defamaticn. The question was raised 
again in Prof^lla Kumar Qhote v. Rarendra 
Rath Ohatterjee (5) but no opinion was 
expressed as ihe order of the Court below 
was set andd on another ground. The 
question of absolate privilege was elabo¬ 
rately discussed also in Cro'jodg v. ReiUg 
(15) where it was pointed out that in 
civil suits for damages for defamation, the 
Court ie free to adopt the Common Law 
role on the cubjeot, although in criminal 
oases the Court is bound to apply the rule 
of qualified privilege enunciated in seation 
499. Beaoharoft, J., was, however, inclined 
to the opinion that even in civil oases, 
the same restricted role should be applied 
as in criminal cases, as laid down in 
Augada Ram Bhaha v. Nemai Ohand Shaha 
(&2) and Sandgnl v. Bhaba Sundari Debt (16). 
A review of these decisions shows that 
the trend of judicial opinion in this Court 
is deaidedly in favour of the view that 
in eases of criminal proseontion for defama* 

tion, the Court is bound to apply the 
rule of qualified privilege enunciated in 
ezcoptions ? and 9 to section 499, Indian 
Penal Code. Woolfun Bibi v. Jesarat Sheikh 


(4) is, perhaps, the solitary exception to 
this rule, though there are expressions of 
opinion in civil oases which also point in 
the same direotion but in those cases, the 
question did not direatly arise and the 
true effect of the provisions of the Indian 
Penal Code was not taken into consider¬ 
ation. The ease of Upinlra Nath Bagchi v. 
F. A. SaU{b7), whiah was followed in .Mkunja 
Bihari v. Rarendra Ohandra Sinha (o8) 
oleaily reaognises that the question of 
liability to conviction for tie offauae of 
defamation depends upou the terms of 
seation 499, Indian Pen il Code, and aoproves 
the view taken by Jardine and Farran 
JJ., in Nagarji TrtAamjV, in re (14) and by 
Chaiidavarkar and Knight, JJ., in Emperor 
V. Furshottamdas (59) that the liability 
of a Pleader charged with defamation in 
respect of words spoken or written in the 
performance of professional duty depends 
upon section 499, though it is held that 
the Court should presume good faith unless 
there is cogent proof to the contrary. 
This case clearly affirms the view that 
the privilege is not absolate but qualified * 
no doubt the burden is cast upon the 
prosecution to prove absence of good faith. 


It is not necessary to analyse in minute 
detail the decisions in the other Courts. In 
Bombay, there are two decisions which 
favour the rule of absolate privilegd : Q%fen- 
Empre$s V. Babaji (12), Quetn^Empress v. 
Balknshna Vithal (13). The decision in 
Nagar}i Trtkamp, In re (I4) does not fall 
within this category, as it recognises the 
applicability of eeotion 499, Indian Penal 
Code, and the impropriety of importing 
into a carefully considered btatote like the 

Indian Penal Code, the rules of the Common 

Law of Knglatid based on public policy. 
The decision in Bhaithankar v. Wadia 

(60) also is distinguishable, as the question 
of the privilege of Counsel came up for 
consideration by the Court in the exercise of 
its disciplinary powers, while the 
,ai,e of Baghavmdra y. KasUnalhhhat 

(61) only in.identally ton.boB noon 


9 b. L J. .69, 9- Cr;L. I 
1 .‘cr’ l! 

” bZ. 11 

(01) 19 B, 717; 10 Ind. Deo. (n. b.) 480, 
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the qaestioD. In the Madras High 
Ooort the rule of absointe privilge appears 
to b-, generally favoared. The leading 
deeision is that of Sullivan v. Norton (62), 
where the qaestion of the privilege of an 
Advocate in India came ap for consider¬ 
ation before the Conrt in its disciplinary 
jorisdiction. The question of the liability 
of an Advocate to proaecntion for the offence 
of defamation under the provisions of the 
Indian Penal Code did not directly arise 
for discusbion; but the opinion was thrown 
out that it would be beyond measure em« 
harassing to the Advocate and disastrous 
to the interests of the client if the Advocate 
was exposed to the liability of a criminal 
or civil charge for defamation for words 
ottered in Coart. The question came op 
again in Manjava v. Se$ha Shetti (8) where 
it was ruled that the statements of wit- 
nesees, when under cross-examination before 
a Court of criminal jurisdiction, are 
absolutely privileged, and that if they are 
false, the remedy is by indictment for 
perjury and not for defamation Reference 
was made by Collins, 0. J., to the rule of the 
Common Law on the subject and by 
Shephard, J., to the decision of the Judicial 
Committee in Baboo Quneik Dull Singh 
V. Mugnooram (6) there is no discos- 
sion in either judgment of the effect 
of the provisions of the Indian Penal 
Code. In Hayei v. Christian (63), the Court 
appears to have held, however, that the 
answer to the question depended upon 
section 500, Indian Penal Code, but it 
reverted to Manjaya v. Sesha Shetti (8), 
in the later cases of Queen-Empresi v. 
Qovinda Pillai (64), Alra)a Naidu, In re 
(65) and Padmara;u Pantulu v. Vencata- 
ramana Aiyar (66). A dissentient note was 
sounded by Moore, J., in liadu Ooundan v. 
Nadu Qoundan (67), where he held that 
an accused could not claim a special 
privilege beyond what was provided by 
the exceptions to section 499. Sobramaoiya 
Iyer, J., relied upon Manjaya v. 

(B). It became unnecessary, bow- 

(62) 10 M. 26 (F. B ), 3 Ind. Doc. (n. s.) 770. 

(63) 16 U. 4l4i 2 M. L. J. 142, 1 Woir 683, 6 ind. 
Doo. (M. 8.) 641. 

V64) 16 M.236, 1 Woir687 6 Ind. Dec s m) 87i. 

(66) SOM. 222, 6 Or. L. J. >80. 

(66) I Ind. Cai. 799, 19 M. h. J. 217, 0 M. L. T. 
16, 9 Or. L.J. 386. 

(07) 1 Weir 669. 


ever, to make a reference to a Pall Bqnch 
as the statement in question was found 
to have been false and malicious. This 
sourse of decisions furnishes an admirable ex¬ 
ample of what is described by Lord Denman 
as Law taken for granted” in a celebrated 
passage of his judgment in O'Oonnell v. Beg, 

(68) , wbisb will be found quoted in 
Amrita Basar Patrika^ In the matter of 
(Afoi; Lai Ohjse, In re) (33). In Bamun Nayar 
V, 5«6ramonv3 Aiyar (69) it was ruled 
that a Judge was absolutely privileged in 
respect of words used by him whilst trying 
a case in Court. This conclusion was 
based on the role of the Common Law, 
and no reference was made to section 77, 
Indian Penal Code, which provides that 
nothing is an offence which is done by a 
Judge when acting judicially in the exercise 
of any power which is or which in good 
faith he believes to be given to him by 
law. In this state of the authorities, the 
question was ultimately referred to a Pull 
Bench of three Judges in Potara;u Venkata 
Beddyv.Emperori70). Itwasruledthat,though 
the English doctrine of absolute privilege 
was not expressly recognised in section 499 
Indian Penal Code, it did not necessarily 
follow that it was the intention of the 
Legislature to exclude its application from 
the law of this country. We see no escape 
from the conclasion that, for reasons already 
aeeigned, the mode of interpretation adopted 
by the Madrae High Conrt ie opposed to 
the well eetablisbed eanons of eonetruotion 
laid down by the House of Lords in 
Bank of England v. Vagliano (37) and by the 
Judisial Committee in Norendra Nath 
V. Eamolbasini Vast (39). The Indian Law 
Commiesionere who prepared the draft of 
the Indian Penal Code took as their motto 

a statement which was drawn up by 
Macaulay and has now become classical; "Oor 
principle is simply this—uniformity when 
you can have it ; diversity when you must 
have it ,* but in all oases certainty,” We 
6nd it impossible to hold that, although 
they framed an elaborate section with 

(6S) (1844) 6 8t. Tr. (j«. •.) I (877), 11 Cl. A Fin. 

166 nt p. 87V, 9 Jur 26, 1 Cox. 0- 0. 418, 7 Ir. L. E. 
261, 8 E. R. HOI at p. P68: 66 R. H. 69. 

(69) 17 M. ^7; H ),„). Doo. (n. s.) 00. 

(70) 14 Ind. Cos. 30 M. 216; (1012) U. K. 

476, 13 Or. I, J. 876) 11 M. b. T- 416/ 23 M. b. J, 

89. 
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oarefally worded explanatioDS and exoep* 
tioDS, they still ioteoded that the Coarte 
ehoald engraft thereon the roles of the 
Common Law of Bagland based on poblii 
pcdiay which might oDoaeivably vary from 
time to time. It is manifest that if the 
method of interpretation which foond favoor 
with the Madras High Goort in the ease of 
Potaraiu Venkata Beliy v. Emperor (70) were 
adopted, a eimilar attempt might be made to 
invoke the aid of the principles of English 
Law or the roles of poblio policy, so as to 
qoalify many other provisione of the Indian 
Penal Code. The inevitable resoU wonld 
follow that certainty would be replaced 
by uncertainty and order by chaos in a 
branch of the law which most vitally 
affects the people. fSee the observations 
of Baron Parke as to the dangers of the 
application of rules of poblio policy, in 
Egertcn v. Brotenlox (71) quoted by 

Lord Halebury in Janson v. Driefontetn 
Oomolidated Mines (72) and by Lord Reading 
in Oontinental Tyre Rubber Oo. v. Daimler Oo., 
f73)j. We may add that the subsequent 
judgment of the Madras High Court in 
MuihuitDami v. EmpeTOT{l)doeB not throw for* 
tber light upon the matter, while the decision 
of the Full Benoh in Krithnamal v. 

KrishnaiyarAgar (74) merely shows that a 
registration officer ie not a judicial officer, 
a statement before whom, if defamatory, 
would be absolutely privileged under the 
role laid down in Poiaraju Venkata Beddy 
V. Emperor (70). 

The question has not oome up before 
the Allahabad High Court for consider¬ 
ation quite eo frequently as in Madras; 
but the view has uniformly prevailed there 
that the liability to prosecution for defama¬ 
tion must always be determined with 
reference to seotion 499, Indian Penal 
Code. In Abdal Bakim v. Teh Ohandar (10) 
it was ruled in a civil suit for recovery 
of damages for defamation, that tbe law 
to be applied ie that laid down in tbe 

(71) (1861) 4 E. b. 0. 1 ftt p. 123i 23 L. J. Ch. 348; 
18 Jur. 71; 8 St. Tr. (N. e.) 104; 10 E.tt. 869;94E. B. 1. 

(72; (1902) A. 0.48<; 71 L. J. K. B. 667; 87 L. T. 
372; 61 W. H. 142; 7 Com. Cas, 288; 18 T. L. R. 795. 

(73) (1915) 1 K. B. 893; 84 L. J. K. B. 926; 112 
L. T. 324; 20 Com. Cub. 208; 69 S. J. 232; 81 T. L. E. 
169. 

(74) 16 Ind. Cae. 662; 23 M. L. J. 60; (1912) M. 
W.N. 473} 13 Or. L. J.108. 


Indian Psnal Code and not tbe English 
Law of Libel and Slander, On this ground it 
was held that defamatory statements were not 
privileged merely because they were used in 
a petition preferred in a judicial proceed¬ 
ing. A different note was eounded by Brod* 
burst, J., in Dawan Singh v. Mahip Singh 
(11) where, in considering the civil liability 
of a witness for damages for defamation, 
the principles of English Law as enunciated 
in iJeaman v. Netherclift {7f>) &nd Dawkins 
v. Rokeby (76) were quoted by him with ap* 
proval. On the other band, in Isuri Prasad 
Singh v- Umrao Singh (77) a statement made 
in a petition presented to a District Magistrate 
for the transfer of a criminal case, was held 
not to amount to defamation,—not because 
of any principles of Eoglish Law which did 
not apply to prosecutions for defamation 
under the Indian Penal Code, but because 
the statement fell within the nin^h exception 
to section 499, Indian Penal Code. In Emperor 
s.Qang* Prarad (9) the question arose with 
reference to a statement made by a witness 
in a criminal case. Knox, 0. J., and Aik- 
man, J. held that tbe statement was not 
absolutely privileged and further that the 
burden lay upon Che accused to show that 
the statement he bad made fell within one 
or other of tbe exceptions to section 499, 
Indian Penal Code, or that be was protected 
from prosecution by the proviso to seotion 
132 of tbe Indian Evidence Act. Richards, 
J., in dieeenting from this view, and bolding 
that a prosecution for defamation under 
eeotioD 499, Indian Penal Code, would not 
lie against a witness in respect of any 
statement made by bim while under examina 
tioD, even if euoh statement should not be 
relevant to tbe matter under enquiry, observ¬ 
ed as follows: — 

“It wonld be simply disastrous to tbe 
administration of juetioe in this country 
if a prosecution could be instituted against 
every witness who gave evidence in a 
Court of Jneiioe for defamation. In proper 
caees, with tbe sanotion of the Court 
a proeeention can be inetituted against a 
witness for giving false evidence, it ie 

hardly conceivable that the law which 

(76) (1876) 2 0. P. D. 63; 46 L. J. 0. P. 128; 36 
L. T. 784; 26 W. R.169. 

(76) (1876) 7 E. L. 744; 46 L. J. Q. B. 8; 33 L. T. 
106; 23 W. R. 931. 

(77) 22 A. 1.234; A. W. N. (1900) 46; 0 Ind Doc. 
(N.>,) U87. 
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of the Oonrt beinff 
W r condition preoedent to the 

o! r f r a witne.g 

or giving fnUe evidenoe wcnld permit a 

In a later oa.e, Til Kanchan Gir v. Emp„or 
WI.KaramatHosRa'n, J., held, with referenee 
to a statement made in a pUint in a 
0ml sn.t, that the plaintiff had heen 
nghtly proseootsd and oonvieted nnder 
section 49a, Indian Penal Code, as the 
element of good faith was wanting. It 
appears, ooneeqnently, that in Allahabad 

prevailed, notwith- 
standing the dissentient note sounded by 

Kiohards. J that liability to oriminal 

proseontion .or defamation mast be deter. 

aenfi auQPmvisions of 
seotion 499, Indian Penal Code, and that 

a party or a witness is „ot proteoted 

nnless good faith is established. A similar 

view has been adopted also in the Panjabi 

Mnyi Da$ V.Qwn.Empret, (79), Phundi Ram 

V. ffmperor (80) and SUran Shah v. Emperor 

In the ease of Emperor v. Ganga Prutad (9) 
Biohards, J„ as we have neon, felt maoh 
pressed by the eiroamstanse that a state¬ 
ment on oath ID a jadioial prooeeding 
cannot bo made the snbjast matter of a 
proseootnn for an offense nnder seotion 
211, Indian Penal Code, withnnt the prior 
eanotion of the Oonrt under seotion 19s, sub. 
seotion (I), olause (6), Criminal Prooednre 
Code. The same diffisulty had been felt earlier 
by Fulton, J , in Que«n-Bmpre$t v. Balkruhna 

Vithol (1.3) where he observed as follows :_ 

The intention of the Legislatnre to protest 
witnesses from the fear of improper 
prosesations is shown by eestion 195 of 
the Criminal Prooednre Code, which forbids 
their proseoaticn for perjury without the 
express sanction of the Court cognizant 
of the fasts of the ease in whish the 

given. 

But all this solisitode for their proteotion 
would be wholly unavailing, if it were 
open to any private individuals to proseoute 
for defamation any witness wco made a 
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(78) 8 lud. Cas. 220t 11 Or L J fiOk 

(79) I4P.H. 1808 Cr. 
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(81) 1C Ind. Oas. 494i 24( P L R iai 9 k d d 
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"tatement which he ooneidered injarioac to 
hia reputatiof.” 

In the same case, Telang, J.. explained 

nis reasons for the adoption of the contrary 

view in the folbwing terms: — 

I am nnable to adopt the view, that 
on any sorreot prinsiples of oonstrootion 
we should limit the meaning of the words of 
the eestion of the Indian Penal Code, dedning 
defamation, eo as (o exslude therefrom 
any oviJenoe given by a witness before a 
t^oort of Justice. It is admitted that the 
words are wide enough to include such 
evidence, and I do not think that judicial' 
interpretation can properly limit theireoope 
either m view of general considerations 
about the policy of protesting witnesses 
from being harassed or of the absense of 

any prosecutions being hitherto instituted 
in sash oases." 

It is manifest that the ground assigned 
y Telang, J , must carry aon=iiderabIe 
weight. The Court is bound to administer 
the hw as enunciated by the Legislature 
and neither to enlarge nor to restrict the 
sphere of its application, as Baron Parke 
said in Eg^thn v. Brownlm (?1). "it is 
the province of the Judge to expound the 
law only ; the written from the 
Statutes ; the unwritten or Common Law 
from the decisions of our predecessors and 
of our existing Courts, from text writers of 
acknowledged authority. and upon the 
principles to be clearly dedused from 
them by sound reason and just in¬ 
ference." Now, the maker of a single state* 
meat may be guilty of two distinct offenses 
one^ under section 211 (which is an offence 
ag'iinst poblio justice) and the other, au 
offence under section 499, wherein the person* 
al element largely predominates. The 
Legislature has provided, in the Criminal 
Procedure Code, that (hs sanstiou of the 
Oonrt, where the offense is committed, is 
essential in the former case for the institution 
of criminal prooeedings. in the latter case, 
the Legislature has omitted to make a similar 
provision This diversity, for aught we 
know, may have been deliberate, and plainly 
affords no reason why the Court should 
struggle to hold that the statement does 
not fall within the mischief of the rule 
embodied in seotion 4>9, The two offeooss 
ars fundsmsntally distinct in nature, as is 
patent from the fast that the former is 
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made noo'oompouodable while the latter 
remains oompoandable ; in the former oase, 
for the initiation of the prooeedinffs, the 
Legielatnre reqoires the sanotion of the Goart 
under seotion 195, Criminal Prooedore Code; 
in the latter oaef, cognizance oan be taken 
of the offenoe, only upon a oomplaint made 
by the person aggrieved, onder eeotion 19:^, 
Criminal Procednre Code. Whether every 
statement made by an Advocate, by a party 
to a jadioial prooeeding, or by a witness 
therein shonld be ezoladed from the category 
of defamation, or, if inoloded therein, should 
be made punishable in a proceeding instituted 
only with the sanction of the Court where 
the statement was made, are manifestly 
questions of policy which cun be settled 
appropriately only by the Legislature. If, 
for reasoos of public policy, the Legislature 
thinks 6t to adopt the Brst alternative, as it is 
unquestionably competent to do, and to confer 
on Advocates, parties and witnesses, not 
merely a qaalided privilege as at present, 
hut an absolute privilege as in the case of 
Jodgep, a new exception framed in suitable 
terms should be inserted in section 499, 
Indian Penal Code. If, on the other hand, 
the eeoond alternative commends itself to 
the Legislature as more expedient, section 
5C0, Indian Penal Code may well be included 
in the list of reoticns contained in sections 
195 (1) (6), Criminal Procedure Code. It 
is, after all, the province of the Statesman, 
and not of a Judicial Tribunal, to discuss, aud 
of (be Legislature to determine, wbat is tbe 
best for tbe public good and to provide for 
it by proper enaotmeuts. But, till tbe law 
has been amended, in one or other of tbe 
modes just indicated, or, possibly in some 
other manner, it is incumbent upon us, if 
we are to avoid tbe greatest uncertainty 
and confusion, to interpret tbe clear and 
unambiguoue provisions of tbe Statute in tbeir 
plain, natural sense, and not allow ourt^elves 
to be led into speculations as to their reason¬ 
ableness or UDreasoDablenesB by reference to 
the ever captivating but often misleading 
ideals of public policy. 

Our oonolusioDs then may be summarised 
as follows:— 

(1) If a party to a judicial proceeding 
IS prosecuted for defamation in respect of 
a statement made therein on oath or other* 
wise, his liability must be determined by 
^efererce to the provisions of section 499, 


Indian Penal Code. Under tbe Letters 
Patent, tbe question must be solved by 
the application of the provisions of the 
Indian Penal Code and not otherwise ; tbe 
Court cannot engraft thereupon exceptions 
derived from tbe Common Law of England 
or based on grounds of public policy. 
Consequently, a person in such a position 
is entitled only to tbe beneht of tbe 
qualihed privilege mentioned in section 499, 
Indian Penal Code. 

(2) If a party to a judicial proceeding 
is sued in a Civil Court for damages for 
defamation in respect of a statement made 
therein on oath or otherwise, his liability, 
in the absence of statutory rules applicable 
to the subjsot, must be determined with 
reference to principles of justice, equity 
ard geed conscience. Theie is a large 
preprnderance of judicial opinion in favour 
of the view that the principles of justice, 
ciuity and geed conscience applicable in 
such circumstances should be identical 
with the eorrespoLding relevant rules of' 
tbe Common Law of England. A small 
inincrity favours tbe view that the prin> 
oiples of justice, equity and good ooDSoienoe 
should be identical with the rules embodied 
in tbe Indian Penal Code. 

Tested in tbe light of tbe 6rst rule 
just formulated, it is plain that tbe 
question of good faith is material, and 
as the disputed statements are not 
absolutely privileged, tbe proceedings can* 
not be quashed at this stage, Tbe 
application of tbe petitioner tbns fails, 
and it fails in its entirety, notwithstanding 
tbe dismissal of tbe application under 
section 195, Criminal Prooedore Code, In 
the first place, that application was sob- 
sequent to tbe institution of tbe complaint 
before the Presideuoy Magistrate. In the 
second place, the decision in Ram Seuak Lai 
V. Manuhtcar Singh (23) indicates that, 
whether prior or eubeeqoent, tbe dismissal of 
the application for senolion does not attract 
the operation of section 403, Criminal 
Procedure Code, eo as to bar the prosecu¬ 
tion for defamation. 

The result is that tbe Rule is discharged. 

Flbicubr, J.—1 agree. 

Kichardsom, J.— 1 agree. 

Walmslst, J. —I agree. 

Bccklabd, j.— 1 agree, 

BuU discharged. 
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LAHORE HIGH COURT. 

OaiMiNAL Rb7Ibion No. 9^3 op 1920. 
Ootober 15, 1920. 

Present :^Mr. JastiBO Soolt-Smifcb. 

BAM DlTTA — Pbiitionib 

versus 

DTAL MAL and amctbsr—Rbspondents. 

Criminal Procedure Code (Act V of 1898), e. 145— 
Temporary order, pending decision of question of 
posKSsion, legality of. 

A Maf?istrat« has no power to pass a temporary 
order pending his decision of the question of 
possession nndor section 145 of tho Criminal Pro- 
codoro Code. 

Oase reported by the Dietriot Magistrate, 
Jbaog, with his No. 1346 of 24th Jaoe 1920. 

FACTS.—Od 24th April 1920, the appli- 
aants pat io an applioation aoder seotioo 145, 
Oriminal Proeedore Code, praying that the 
seoond party ehoald be prevented from boild 
ing OD ao open eoartyard whioh has been 
reserved for pablie fanotions. The Magis¬ 
trate, Bret Class after reoording the statements 
of the applisants ionpected the spot oo 
25th April 1920, and ordered that baildings 
operations ehoold be stopped till farther orders 
and that the eeoond party should file their 
pleas and applioants their proof in support 
of their allegation on 3rd May 1920. On 
this date, the Magistrate passed another 
order to the effeot that as, aseording to the 
statement of the applisants, there is a danger 
of breash of pease, a sop; of the somplaint 
ehoald be made over to both parties, who 
ehoold file their written pleas with their 
proof, on 27th May 1920. The applioants 
filed another applioation on the same day 
praying that their previoas applioation ehoald 
be eoDsidered as one under sestion 147, Crimi 
nal Prosedare Code. The sesond party also 
lodged an applioation asking for oanoellation 
of the prohibitory order against them. The 
Magistrate noted on it that he was not going 
to pass any order antil the written pleas 
and dosuments had been filed. The sesond 
party file an applisalion for revision of the 
prohibitory order, 

GROUNDS.—There is no doubt the order 
is illegal and sannot stand. The Magistrate 
passed it without somplying with the pro- 
yisioDS of seotion 146, Criminal Prosedare 
Code. It is, therefore, ultra vires and bad in 
law. He did not record any order stating 


the grounds of his being satisfied that a dis- 
pate likely to sause a breash of the pease 
existed eopoerning the eoartyard in dispute 
and requiring the parties to pat in written 
statements of their respeotive slaims as 
respeets the fast of astaal possession of it. 
In the same way, he did not adopt the pro-* 
oedare as laid down in sub seotion (4), 
and deside whioh of the parties was at the 
date of the order in possession of it. I sub¬ 
mit the ease for oanoellation of the order 
dated 25th April 1920. 

Mr, Deui Dayal, for the Petitioner. 

Mr. Ohulatn Batul, for the Respondents. 

ORDER,—Couniel for respoudents admits 
that the Magistrate had no power to pass a 
temporary order pending his deoision of the 
qaestion of possession under seotion 145, 
Criminal Prooedure Code. He suggests that 
the order may have been passed under seo- 
tioD 144, but it does not purport to have 
been so passed, and It is not shown that 
the Magistrate was speoially empowered 
under that seotion. I, therefore, oanoel the 
Magistrate’s order of 25th April 1920 and 
direst him to proseed in aooordanoe with 
law. I note that he has not oomplied with 
sub sestioD (1) of seotion 145 whioh lays 
down that he shall make an order in writ¬ 
ing stating the grounds of his being so satis¬ 
fied (that a dispute likely to oause a breaoh 
of the peaoe exists). 


Order cancelloi. 
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MADRAS HIGH COURT. 

ApPBIL AGAIKST AppELLATB OrtOlR No. 90 

OF 1919. 

Marah 2. 1920. 

Pretent :—Mr. Jaetioe 01d6e)d 
and Mr. Jaetioe Sesbagiri Aiyar. 
RAMALINQA ROWTHAN— Defemdaht 

No. 4—ApPfLL4«T 
vertut 

Sheik IBRAHIM SAHIB-Assionee- 
Diokze BOLDER--Petitioner—Re^-pondent. 

Bo 3 judicata —Execution of decree — ifortgarjc-decree 
"“Final decree, absence ef — Decree-holder directed to 
obtain final decree—Subsequent application for 
executionioithcut final decree, \ehether barred. 

In QxccutioD of a inortgago-decrco tho decree* 
bolder was directed to obtain a final decree for ealo 
before execution could issue. Without obtaining 
such a docroo ho again applied for execution and 
bis application was allowed : 

_ Beld, that tho application was not maintaiuablo 
jn consoquonco of bis failure to comply with tho 
Court 8 order to obtain a final decree, which order 
was bbding on him. 

Appeal against the deoree of the Distriot 

Court, Coimbatore, in Appeal Sait No. 225 

of 1918, preferred against the order of 

the Court of the Prinoipal Distriot Munsif, 

Erode, in E. P. R, No. 130 of 19iS. B. P. 

No. VII, in Original Suit No. 702 of 
1£07. 

FACTS—A deoree on a mortgage was 
passed in November 1908, and the deoree* 
bolder applied for ezeoution thereof by sale 
of the bypotbeoa. On the 13th Marsh 1917 
he was direoted to obtain a 6nal deoree 
before applying for ezeoution. Without 
oomplying with that order, he again applied 
for ezeoution under Order XXI, rule 11 of 
the Civil Prooedure Code. The defendant 
objeoted that the applioation was not snstaio- 
able as the deoree*boIder had failed to obtain 
a final deoree for sale whiob he bad been 
direoted to obtain. TbeezeoutingConrt over¬ 
ruled the objeotion on the ground that a final 
decree was not neiessary as the deoree was 
passed before the Code of 1903 same into 
operation, and that the order of the 13tb 
Marsh 1917 did not operate as a bar to the 
issue of ezeoution by ordering sale on the 
Bobsequent applioation. This order was 
upheld in appeal by the Distriot Judge, The 
defendant then same in eeoond appeal to the 
High Court. 

Mr. N. Sivaramakrishna Iyer, for the Ap¬ 
pellant. 

Mr, V. Qanapathi^ for tho Respondent. 

11 


JCDGMENT.—This desree was passed 
in November 1908: the time fized for 
payment would ezpire in or about May 
1 09. It is oontended that the new Code 
of Civil Prooedure, whiob same into foroe 
in January 1909, is applioable to this oase 
Upon that point there is a oonfiiot of 
opinion in this Court: Vide Ramatami Beddi 
V. Sokkappa Beddi (1) and Nimmata Mahan- 
kali V. Kallakuri Suhba Rao (2). But 
it is DO ' neoessary to deoide this question, 
as, in our opinion, the deoree holder is 
bound by the order passed on the 13th 
Marsh 1917 on his applioation for ezeou* 
tioD. That deoisioD is olearly binding on 
him : Vtde Vyapuri Ooundan v. Ohidambara 
Mudaliar (d). He might have appealed against 
it, but as he submitted to the adjudioation, 
it is not open to him to ignore it. It is 
admitted that no final order has yet been 
obtained as directed in the order of Maroh 
1917 ; oonsequently, the present applioation 
for ezeoution is inoompetent. It may be 
open to him, if he is so advised, to apply 
to the lower Court to amend bis present 
applioation so as to make it one for an 
order absolute or to present a fresh appli- 
oacion for a deoree absolute before applying 
for ezeoution. We think the applioation, in 
its present form, is not maintainable. We 
reverse the order of the lower Courts and 
remand the applioation to the let Court for 
disposal in the light of the above observa¬ 
tions. 

Respondent must pay the oosts of the 
appellant in this Court as he failed to carry 
out the direotion of the Court made in Maroh 
1917. 

U. C. P. 

Appeal allowci. 

(1) 48 Ind. Cas. 36 M. L. J. 194, 

41 lod Cos. :^6S: 32 M. L. J. 45fi. 

(3) 18 Ind. Cufl. 607j 87 U. 314; 24 U. L. J. 20. 


162 


INDIAN OA685. 


PiHiLWiN 0TNOH V. JIWiN Pl«l. 

ALLAHABAD HIGH COURT. 

FifcST Civil Appial No 32 of 1916. 

July 30, 1919. 

Irtseni Mr. Jnstioe Stuart and 
Mr. Jnstioe Ryven 

PAHALWAN SINGH and OTHEita 
—Dkpshdanth—Appellants 

vertus 

Lala JIWAN DAS and OTiiifRS— 
Plaintiffs—Respondents. 

IHindti Law— ^yidow—AUcnation—Nfcc/isity—Widow 
carrying on husband’s business, right of, to 
alienate. 

A Hinda widow in po.sseusion of n widow’s pstfito 
cannot nlienato immovonblo property which sho 
inhoritod from her hnshand, beyond her life except 
for neccBsity. But whore she inherits a Irado or 
bnsinesB belonpnpr to her husband sho is entitled 
to carry it on, and can sell in tho course of the busi- 
ness, the necessity boinR tho prudent conduct of 
the businesi irrespective of whether tho sale results 
in a profit or a loss. [p. 16fi, col. 1; p, 160, col. 2.] 

First appeal from the dearee of the Sub- 
ordinate .Tndffe, Shahjahanpnr. 

The Hon’ble Dr. T. B. Sapru, Dr. S. 

M. Sulaiman, Messrs. S. P. Qkosh and P. 

N. Banerjee, for the Appellants. 

Mr. B, E. 0 Oortnr, Dr. J. N. A/i'ir-;, Messrs 
Baldeo Ram Dave, and B. S. Bo;pat, for the 
Bespondents. 

JUDGMENT. 

Bttis, J.—The faots. ae found by 
the lower Court and not eontested, are as 
follows:—One Braj Kiahore, who was related 
to the plaintifFs'respondents, ae will be 
explained later on, inherited a very valuable 
banking: busioess and Zemindari estate from 
bis mother’s family, whioh he oarried on 
under the style of Jugal Kiehore-Ohuuna 
Mai, and afterwards of Jugal Kishore Oraj 
Kishore. He himself beoame Government 
Treasurer of Shabiahanpur. He died in 
1878 leaving surviving him a widow, A/uram. 
mat Durga Dei. This lady oarried on her 
late busband’s business for something like 
25 years till her death on the 8th June 1903. 

It is admitted that she was oareful in 
her management, and was not a spend- 
thrift. The evidenoe on the point as to 
bow far she was snoeessfnl is perhaps vague, 
but one of the plaintiffs, Kiahan 
Chand,> admitted that the value of the pro- 
perty left by Biaj Kishcre, was believed 
to be about 21 or 22 lakhs, and that at 
Durga Dei’s death, the property left by 
her was of about the came value. At any rate 
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there is nothing to show that she wasted the 
property. 

She adopted, oris said to have adopted, 
Morari Lai, oneofthe plaintiffs. 

After her death, a number of suits were 
inai ituted, by some or other of the phintiffs, 
BgaiDst Murari Lai, and as against other 
plaintiffs, all of which were settled by oom* 
promise. The details of these litigations 

are fully given in tho judgment of the Court 

below, and need not be repeated. By these 
suits it was mutually established that Lila 
Jiwan Das, Ramji Das, Narain Das, Kisban 
Chand and Murari Lai, the adopted son, were 
entitled to fuaoeed as reversioners to the 
estate of Braj Kiahore, and the share in 
whioh each was entitled (the Iron’s share 

going to Mar».ri LaD was also settled 
inter fc. 

Rai Din Dayal and Govind Prasad, who had 
acquired some of Kishan Oand’s interest, and 
who were parties to some of the previous 
litigations, were also resognised as entitled 
to a parlioular share. Having settled theirdis* 
pates among themselves to their satisfaction, 
they combined in bringing this suit against a 
large number of persons, forty-three to be 
acourate, who were transferees from Musam^ 
mat Durga Dei to recover the properties 
which were in their possession and which 
they had acquired from her, on the ground 
that all the transfers were made by her 
without "legal necessity ’’ and beoame void 
on her death. The details of the properties 
claimed in the suit aregiven in the schedules 
attached to the plaint. 

The broad defence to the suit was a denial 
that the plaintiffs were the reversioners of 
Braj Kishore, and, secondly, that the transfers 
were made either for legal necessity, or in 
the ordinary course of business of Braj 
Kiihore’s firm of Jugal Kishore Ohunna Mai, 
which Durga Dei carried on after his death, 
and were, thereLire, valid. 

The lower Court gave a decree against the 
bulk of the defendants, holding that the 
transfers were without legal necessity, aud 
wore, therefore, void on Durga Dei’s death 
at the instance of the plaintiffs, who were, 
it lield, entitled to sue as reversioners, In 
some c^ses, the plaintiffs were ordered to 
re pay the sale consideration, as a condition 
precedent to their obtaining their decree, in 
other ease", no &uoh oondition was imposed, 
borne of the claims were compromised. 
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Id this appeal we are ooly eoDoenied 
with three sets of properly. 

(1) No. 2, Lalpor, (2) No. 6 Manoruthpnr, 
and (3) Items Nos. 10 to 19 of Sohedole 1, 'I he 
appellants are the trausferees of these 
properties, or their represeotatives io-in- 
tereat. 

Two main groonds are pressed in appeal,— 
(1) that the plaiotiffs have not proved them- 
selves to be reversioT^era of Braj Kishore. 

(2) That the traoefers made by Darcra 
Dei, were jastihed ooder the Hindu 
Law. 

It was also, however, argued ou the 6th 
ground of the memoraodum of appeal that 
some of the properties affeated by the appeal 
were not part of Braj Kisbore's estate. 

The Gret argument, (based on the Grsl 6ve 
grounds of appeal), may be disposed of 
very shortly. 

The plaintiffs, in proof of their title to 
Boe, put in a pedigree, whioh they sought 
to prove by oral evideooe, and by a number 
of letters written by members of the family 
to Braj Xishore, or written by Braj Kishore 
to members of the family. They also put 
in evidenoe the various deorees obtained 
by them in their litigation amongst them¬ 
selves whioh bas'already been mentioned. 

The defendants denied the genuineness of 
the pedigree, and argued that the letters, 
whioh they said bad never been produced 
before, bad probably been manufaotared for 
the pQrp)Be of this oase, and that in any 
event they were too suspioious to afford 
oorroboratioD of any value to the oral evi- 
denoe. They did not aosert that any other 
partioular person or persons were the real 
reversioners, bat simply put the plaintiffs 
to the proof of their title. 

The learned Subordinate Judge accepted 
the plaintiff’s evidenoe on this point, and,in my 
opinion, rightly. 

Ae 1 have said, before, Braj Kishore 
himself and bis family do not seem originally 
to have been wealthy ; it was owing to his 
ioheritanoe from his mother's family that 
be acquired the buU at any rate of bis 
property, and thereby beoame very wealthy. 
It ie only natural, under suoh oiroumetanoea, 
that the members of bis own father’s family 
would take a very keen interest in asoertain- 
ing their own relationship to him as 
possible euooessore and in keeping olosely in 
touib with him. It is not oorreot to say that the 


letters were all produoed for the Grst time in 
thi-^ oase,for we Gnd tliat some of thorn at least 
were e\ libited in the previous litigatione, 
and they seem to have been produoed from 
proper onstcdy. 

They fully bear out the relationship set 
up by the plaintiffs. 

The beoond argument raises a very im« 
portant point of Hindu Law, whioh, as far 
as we oan ascertain, is not directly oovered by 
any reported authority. 

Were the transfers made by Durga Dei 
justiGed by Hindu Lawr’ One aspect of this 
question is well raised in paragraph 16 of 
some of the defendant’s written statement:— 
“Lila Braj Kishore was a banker. He 
need to advance money ae Lane. He also 
nsed to purohase property and sell it at a 
proGt, This was the business whioh was 
carried on by him. This business was 
oarried ou in tbo names of Jugal 
Kishore Cbunua Mai. After the death 
of Braj Kishore the same business and 
practice were carried on by Muiammat 
Durga Dei. All the transfers which have 
been made were made for the beneGt of the 
business or for procuring loans. She did not 
make the transfers as a Hindu widow. 
Consequently, all the transfers, made are 
valid." 

The other aspect is, were the transfers 
made for 'legal necessity," as that term is 
understood in Hindu Liw P 

The issue on this point, keeping in view 
both aspects of the question, was clearly 
raised in Issue No. 4 : “Whether Musammat 
Durga Dei executed the various sale deeds in 
suit for legal necessity, for urgent neces¬ 
sity or for sufficient cause, and whether 
the legal heirs of iJusammat Durga Dei 
are bound by them ?" 

The Grst aspect of the qa'='8tion is disposed 
of by the learned t'^^bo^diuat^ Judge eomewbat 
aummarily, and not entirely by itself. He 
says : “ It is contended that Durga Dei, to 

realise debts, purchased the properly at 
auction-sales, and then sold the properly ; 
that if she had realized the debts in cash 
she could have spent that cash in any way 
she liked, why should she not be able to 
eoll away property and turn it into cash and 
use that caih ; that purchasing property 
for her and not husband’s debts, and then 
selling it were incidents of money-lending, 
whioh she carried on ; and if, under those oir« 
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oaiDBtanoep, she flold the property ehe trana. 
ferred it for valid neaeasity. Bat thia arga- 
ment eannot avail. At page 458 cf Trevelyan’s 
Hmda Law we find that ‘where additions 
are made to an estate by a restrieted female 
owner with the inleotion that they ahoold form 
part of the estate, saeh additions pass with 
the estate and not to the heirs of eoah 
ownar. As to aoeomalatione it is ordained 
that if she invest the inooroe with the 
intention that it shoald be an aooretion to 
her hnsband’s estate, she oannot thereafter 
deal with it, exsept nnder oiroarastanoes 
whish woold jastify her dealing with the 
original estate. Bot if she invest the in- 
oome in saoh a way as to indioate her 
intsntirn that is not to form part of her 
hasband’s estate, bat to remain at her dis 
posal, she oan deal with it during her life¬ 
time, at any rate. ” 

Now, in thig irstanoe there is no indioa- 
tion that she intended that the porehaaed 
property ehonld not form part of her has- 
band a estate. She remained in poaaession 
for a few months, and then sold the pro- 
perty she had parohased for her hnaband’e 
debts. I fiod that sbe bad no power to do 
80 ; that no legal neoessity is proved, and 
the sale ie not binding on tbe rever* 
sioners " 

Before disoossing the question of law I 
will state the fasts of eaah of the transfers 
with whioh this appeal is oonoerned. 
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1. Lalpur. This property belonged to 
Braj Kishore; that is to say, he bought it 
ID 1874. Darga Dei sold it in 1904 for 
Rs. 9,00 J to Gauri Bibi. The sale 

R“P as follows:- 
Es. 7,200, wbiih had been deposited by the 
vendee e debased hoeband in the banking 
ba.meee, while Dorga Dei wa, managing 
the baeinees alter Braj Kiehore’s death 
was eet off: Ha 300 wae paid in .ash. and 
Darga Dei a.eepted a ruifa. for the balan.e, 

l|O00. • 

2. Manorothpur. This property and other 
property had been mortgaged co Braj 
Kishore, and he obtained a deoree for sale 
0 the mortgaged property shortly before 
his death in 1878. In exeeation of the 

(it 18 fraational ahare) in 1882. and got 
jwsaeas.on ,nl884j in the next year she 
•old it for twite what the gave for it 


3. Items Noo. 10 to 19. These were mrrt- 
gaged Braj Kishore in 1876. Darga Dai 
aoed on the mortgage in 1879, and got a 
deeree, in exeoution of whieh she parehased 
the same property for Rs. 5,9.0 in 1882 and 
18e4. and sold it to Isbri Singh in 1890 for 
ns, 5*000 whose heira and representatives 
are now in possession. The defenoo. in this 
instanoe, was that Afiaammaf Darga Dei’s 
purchase was benami for Ishri Singh, and 
that Ishri Singh had ail along been in 
possession, and that Musammat Darga D.i 
had never had possession. Ou this point 
we agree with the finding of the lower 
Court that this allegation of a binani 
porohase was false, Darga 

O-'i bought it herself, and enjiyed its 
profits until 1890, when she told it to 
Ishri Singh, 

The lower Court found that all these 
transfers had been made withoat legal 
necessity, and dsereed the plaintiff’s ohim, 
though in the o.aseofthe first, Lalnur, itmade 
its deoree oondiiional on the plaintiffs re* 
paying Rs. 7,200. The orcsi appeal is 
against this poriion of the dearee. 

It seems to mo that three propositions 
of Hiodu Liw are now settled beyond can* 
troversy. 

1. The general rale—that a widow in 
possession of a widow's estate oanuot 
alienate immoveable property which she in¬ 
herited from her husband, beyond her own 
life, except for legal neoessity. " 

2. The same role applies to both im¬ 
moveable and moveable property in the hands 
of the widow inherited from her husband. 

3. That a trade or business bilonging 
to the husband is heritable by tbe widow 
and she is entitled to carry it on. I do 
not think that there is any real inoonsU- 
tency in these rules. In every oass the 
widow is entitled to alienate only for 

necessity, ” but it seems to me that (here 
may be a great difference between what 
amounts In law to * necessity ” between 
the Bale of the family dwelling-honee or 
home farm, and the sale of a bale of cloth 
or other article of merchandise. 

If tbe baeinesa of tbe hasband was, leb 
assay, that of a cloth merebaut, tbe widow 
woald b) entitled to carry it on and eho 
could only do e) by selling, bayi'pg again 
aud again eelliog. The very exiatence q( 
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iht bastoess oreates the oesessity, it ia io- 
bereDt id its proper aoodaot. 

Now, if tbe baBband'e baainess waa that 
of a banker in the raral parts of India, 
as ID this ease, bis ohie! bosiness is lendiogr 
money on mortgage, and if not re paid re^ 
oovering it by a eoit for sale of tbe 
property mortgaged. In exeQotion he boys 
it, not in moat oases, with tbe intention of 
permanently retaining it, bnt in order to 
aell it if a favonrable opportunity offers. 
Tbe property will often eonsiat of an 
andiyided share in some villages sitoated 
far away from the banker’s permisss, and 
it would often be praotioally impossible, or, 
at any rate, very inoonvenient to look after 
it for bis own proGt. 

The banker dies and l<3avds a widow. It 
ia admitted tha^, if she so oboosas, instead of 
going on with the bnsinesa, she is entitled 
to realise oatstandinga, and inveat them, and 
then enjoy tbe inoome in any way abe pleasea 
for her owo proGt. So long aa the oorpns of 
the estate remains whole, tbe reversioners have 
no gronnd for oomplaint. Bat that is not 
earrying on the basinesa as ahe is entitled 
to do. If she eleots to earry on the bosiness, 
as she is entitled to do, she most sorely 
be entitled to do so in the same way as 
her deoeased hnaband. Tbe learned Conosel 
for the respondents admits this, bat with a 
reservation. He says if she investa any of the 
inaome in tbe parch ase of land, that piece 
of land becomes at once alienable and oin 
only be legally sold by her if forced to, 
by the same dire oAoesaity as would jostify 
her in selling tbe family dwelling-houee. 
But the same argument ahould apply to tbe 
purohaae of a bale of cloth out of the 
income of the widow of a cloth merchant. 

I agree that in both oases the re'Sale can 
only be justiGed by '* necessity *’ and that 
the widow ie not entitled to give it away 
or sell it at a nominal and wholly inade¬ 
quate price to, aay, her brother or her own 
friends and relations. But 1 think she can 
Bell in tbeoonrae of bueineBs, the necessity" 
being tbe prndent oondoot of the bnsinees. 

Nor do 1 think tbe test can be waa there 
a proGt or a loss P" It ia often prudent 
to obt one’s loss. It ip, I think, enough if 
it can ba shown that tbe basinesa was 
carried on with reasonable care. To press 
t^e argument a little further, suppose 
Djrga Dai invssted some of the income of 


the estate in the purchase of shares in 
ons of tbe large limited liability coal com* 
panics, which own extensive ourely Zenain- 
dari property beside their collieries. It is 
not suggested that she could not re sell the 
shares. Bat by her purchase she has become 
the owner or partner in the ownership of an 
nodivided fraction of land. Neverthelesp, 
ahe can aell freely, and if the market has ap* 
preoiated the gain goes to the estate, and if it 
has depreciated, the estate bear.s tbe loss. Bat, 
what in essential, ia the differense, if insteal 
of porahasing shares in a company owning 
land, she bays a b<twj of an undivided 
village P All ahe aaquires by her sale is an 
undivided fraction. Of course, tbe analogy 
is not perfect and cannot be pressed too 
far, beoanse in the latter case by her 
parchase she also acquires the right to 
have her uodivided share partitioned off 
from the rest and so get possession of a 
deGnite area delimited by metes and bonuda. 
Bot, unless and nntil she exercises this right, 
her position is the same. Yet, In the latter 
ease, she cannot re-sell in the ordinary 
coarse of business but only for "legal neces¬ 
sity " in its strictest sense if tbe argument 
ia sound. If so, the widow of a rural 
banker can only carry on tbe business in a 
limited and greatly curtailed manner. This 
seems to me to offend against the third rule 
set out above. Both sides admit that there 
is no direct authority which covers this case. 
By tbe respondents great reliance is placed 
on the case of Sham Suniar Lai v. Achkan 
Kunwar (1), and especially on the observatioua 
reported at tbe bottom of page &3. The 
facts of that case, however, are totally differ¬ 
ent, and the actual decision turns on quite 
another point. The passage referred to, has 
been considered by the Full Bench of the 
Bombay High Court, iu Sakrabhai Natkubhai 
V. Maganlal Mulchand (2), and that decision 
has been approved of by this Court in Radha 
Ktihan v. Janki (3), by Sir John Stanley, 
C. J., and Burkitt, J. 

In any oase, I do not consider that I am 
in any way deciding contrary to what was 
laid down by the Privy Counoit for, as was 
quoted in that case, the touchstone is 
ueosssity." I base my decision mainly on 

(1) 21 A. 71 (P. 0.)| 2 0. W. N. 729, 26 I. A. 189- 
7 8ar. P. 0. J. 417, 9 Ind. Dee '.v a.) ’ 

(2/ ie B. 20C; 3 Bom. L. li. 738, 

(3) A. W. N. U50r) 155. 
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the BomVay cape and Sir Lawrence Jenkins' 
jadgment wbioh fully deals with the point. 

1 now propose to examire each of the 
trarsfere imrogned. to see if I can find it 
possible to jofitify them, on any view of 
what ooDstitntee necessity.” and I cannot 
forget that two of these transfers were 
made more than a quarter of a oentury 

ago, and only one os recently a» ten yeaie 
before Buit, 

(1) A deposit had been made in the 
family bank, and the depositor asked it to be 
refunded. It ie in evidence that, at that 
monaent, the bank was unable to re-pay in 
oaflh; this may mean that it had not get 
Boffioient funds or that it inconvenient 
then to pay m cash. Let it be, that the 
oash was not available. The widow agreed 
to liquidate the debt in the manner already 
desonbed. The refund was due and had 
to be paid. She must pay or go bankrupt, 
borely here was necessity ” which legalised 
the widow tranefernrg in part payment a 
portion of properly which, although acquired 
by the husband, and. therefore, in a legal 
seree, part of the oorpue of hie estate, was in 
noaecFe a part of the ancestral property 
belonging to the family. If she had sold the 
aroeslral dwelling-house, or h. me farm which 
the reversioners might reasonably hope some 
day to inherit it would perhaps be other¬ 
wise. The property transferred can only 
techDtoally be called ancestral, it never 
belonged to the reversioner’s family, and 
was only booglil in and sold again in the 
oourco of the bnsineas. Id any case, if I 
am wrong in my view that the widow was 
enlitled to cell it I agree with the Court 
below, that the revoreioners must in equity 
pay back at least the Rs. 7.200, which had 
been paid into the family business; they 
cannot get both, the benefit of the Rs. 7,2C0. 
paid to the firm and the property and I 
would, therefore, dismiss the cross objec- 

tiOD. 

(2) This is an insignificant item. The 

widow bought a small undivided fraction of 

a village and re sold it at a profit of 100 
per cent, which was credited to the firm. What 
possible complaint have the reversioners ? n 
18 true that if she had not sold, in .he 
coarse of years, the property may have 
become much m-Jio v«.aable. Landed pro- 
ptrly over many parts of India has appre- 
•iftted, IQ some it has not. Here was a 
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banking firm who acquired a very small 
fractional share in a village. The widow 
thought fit to get rid of it at a profit of 
Rs. 100 per cent. The money was paid into 
the firm. I think this is, on the face of it, 
a prudent and sound transaction, and hold 
that, in the absence of anything to the con- 
trary it must be held that there was “ neocs. 
eily to sell the village. 

(3) in this case the decree obtained by 
.V.-sammu/ Durga Dei was for Rb. 7,260 11 8 
including csta. In exeoun'on she boaght 
t B prorerty for Rs, 5|9!^0, and some years 
afterwards sold it for Rs. 5,000. It may 
be fairly preenmed that when she bought it 
the property was not worth much if any¬ 
thing, more than about what she gave for it, 
and, on r«per, there would seem to be a 
loBR nf at least Rs. 920. The original mort- 
gage was for Rs. 5.000. But this included 
a sum of Rs. .-t,371 doe under an earlier deed, 
Rs. l,hl2-8»0 were taken for purchasing 
anolher property, and only Rs. 16 8 0 was 
paid in cash. The earlier mortgage of 
1872 is not on the record but it is clear that 
the Dotual amount of cash originally lent was 
a gofd deal less than R-. 6.000 and was 
probably not more than about half, o', say, 

Rs .•t,000 It IB true that the decree obtaiu* 
ed in 1879 on the mortgano was for eome- 
thing over Rs. 7.200 but that included inter, 
eat and costs, and apparently this was more 
than the property was worth. When Durga 
Dfci purchased it in execution of her deerre 
it must be tomembered, she paid nothit g in 
eaih, she merely got the property in satis- 
faolinn of the decree. She enjoyed the 
profits for some years ; it all went into the 
husinosp, and when she sold it again for 
Ro. 5.COO, which money was also piid into 
the firm, there is nothing to show that her 
Bale was not jnstifiable or one that a prudent 
man would not have made, nor is it shown 
that there was any actual loss to the 
estate. Under those circumstances, in my 
opinion, the sale was valid and was made 
fur nooeisity. 

For those reasons, I decree the appeal in 
favour of the appellants concerned against 
resp.)Ddont8 Nob. 1 to 5 and 7 as indi* 
oatod above in respect of these three iteme 
with proportionate costs on the higher scale, 
and dismisc the cross-objections with costs 
on the higher eosle. 
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StCABT, J.—I ooDoar io the order pro* 
posed. I God that in all three instano^s 
there was an inherent neaeesity arising from 
the oironmatanoes of the transaotions. 

BYTBtCoOhT.—Theordfr of the Oonrt is 
that the appeal is deoreed aosordingly with 
oosts on the higher soale and the arose* 
objeotioDS diamlssed with aoete on the higher 
soale. 

Appeal alloiced. 


MADRAS HIGH COURT. 

ApPB»L A0AINST OxDIR No. 321 OF 1919. 

April 14, 1920. 

I retent: —Mr. Jnsfcioe OldBeld and 
Mr. .Initioe Seehagiri Aiyar. 

JAYARAMA AlYAR—AppuiCkHT- 
ADCTlOK-Pt'RCHiSKa—A pprllant 

versus 

VR DHIGIRIA YAR and othkrb— 

Plaintiff and Defendants Nos. I and 4— 

RsiPONDINTS. 

Civil Procedure Co<ie (Act V of 1908^, 0. XXI, r, 
90—Execution tale—Mistake in publishirtif sale, 
effect of. 

Whoro io publiHliing a poclamatioo of sale, by 
mistako tho solHug ofiicer autl place of sale aro 
aoaouQocd ns diifcrciit from thoeo fixed by tho Court 
tho salo is illegal, [p. 160, col- 2] 

Appeal against the order of the liietriot 
Court, South Aroot, in Interlooutory Applioa- 
tion No. 233 of 1919, in Exeoution Petition 
Register No. 18 of 1919, in Original Suit 
No. 2-3 of 1915. 

FACTS appear from the judgment. 

Mr. K. V. Krithnasawmy Aiyar, for the 
Appellant.—The lower Court was wrong in 
bolding that the sale was a nnllity. The 
sale was held though at a different place and 
time. In a series of deoisione the Privy Oounoil 
aud the High Court have held that each 
violation of aud lapses from a teohinsal rule 
of procedure amount to an irregularity and 
not to an illegality so as to vitiate the 
sale altogether. Io Trimbah Barji v. Nana 
(l) the omission to beat the drum was only 

(1) 10 Q. 504] 5 lud. Ooo. (n. b.) 726. 


treated as an irregularity. In the ease re< 
ported in Krithnan v. Bornann (2) there was 
a failure to proclaim in the Collector’s office 
and it was field to be only an irregularity. 
In Rang Lai Singh v. Ravaneshvoar Perthad 
Singh (3) the Judicial OoraTii^^ee held that 
a sale held a few Huys af^er the date 
mentioned in the proclamation was not an 
illegality but an irregularity. 

Mr. N. Chandrasekhara Aiyar, for the 
Respondents.—The sale in this oaae was 
vitiated by a grave illegality. Under Order 
XX.I, rule 99, Civil Procedure Code, the sale 
is liable to be set aside if there was a material 
irregularity or fraud iu publishing or con* 
ducting. When there was no publication or 
conduct of the sale it should be treated as a 
nullity. The oases cited by the appellant’s 
Vakil are not similar to the present and the 
decision in each was reaobed on its partionUr 
facts. Where the sale is held at a placedifferent 
from that advertised it has the effect of not 
attracting bidders to that place and nothing 
can be concerned as more prejudicial or dis¬ 
advantageous to the parties. In Trimhak 
Ravji V. Nana (1) the proclamation was 
made in a manner to which the villagers were 
accustomed and the beating of the drum was 
not obligatory under the rules. In Nana 
Kumar Roy v. Oolam Ohunder Dey (4) the 
decision was baeed on the fact that the 
failure to proclaim at the Collector’s office 
could not have as serious an effect on 
bidders as the failure to proclaim at the 
village. In Rang Lai Singh v. Ravaneshvar 
Pershad Singh (3) the sale was adjourned 
owing to the absence of the presiding officer 
and was held again when be returned. These 
were held to be mere irregularities. 

The case more in point ie that reported in 
Basharutulla v. Uma Ohum Butt (5) where 
the holding of a sale at an hour before that 
notified was hold to be a grave violation of 
the rule. 

JUDGMENT. 

Oldfield, J. —These proceedings were 
marked in the lower Court by grave 
irregularities; and it is the more necessary 

(2) 2 lad. Ca8. 450{ 11 Bom. L. R. 380. 

(3) 12 lod. Caa. I74j 0. 26; (1911) 2 M, W. N 
108; 10 M. L. T 161; 18 Bom. L. R. 823/ 14 0 L J 
834; 8 A. L. J. 1178; 10 0. W. N. 1, 38 I. A ^ 
(P. 0.). 

(4) 18 0. 422 (P. B )j 9 Ind. Doo. (n. b.) 282. 

(6) 10 C. 794j 8 Ind, Doo. (n. a-) 637, 
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that, in oorreatinff tbeee irregularities, we 

should be eareful to do nothing whioh 

would infliofc unfair prejudiee on either 
party. 

The sale, whioh is the eubjeot of these 
pro«eedmgP,wa« aooording to the proolamation 
to be held by the Central Nazir of the 
Cnddalore Uistriot on 10th July 1919 and 
it was held aoaordingly. On the evening 
of that day, the judgment-debtor represented 
to the Court that bidders had not oome 
and that the eale was open to objeation 
on other grounds, with whiah we are 
not ooDoerned. Afterwards, and this was 
material in aonneotion with the represent- 
ation that bidders had notaome, he brooghtto 
the notioe of the Nazir that the proaess server 
charged with the duty of making the 
proalamation in the village had pro- 
olaimed that the eale would be held not by 
the Central Nazir at Cnddalore, but by the 
Diatriet Mnnsif’e Court of Villupuram. 
This oommnni«ation from the judgment- 
debtor to the Nazir was brought to the notice 
of the Court on the neit day, lUh July 
1919, and I am oonstrained to express my 
disapproval of the Court's method of doing 
busiDess, by accepting a representation of this 
kind made by a subordinate oaSoer. Such 
complaints should be considered by the Court 
only when they are made to it in open Court 
in the usual way. 

The Court then, however, at once can¬ 
celled the sale of three items of property 
which bad been sold the previous day, of 
whioh the second and third items, those pur- 
obased by the appellant, are the subject of the 
present appeal. It also directed the refund to 
the purcbasere of their deposits and, lastly, it 
ordered that a fresh sale should be held on the 
20tb August, on a fresh proclamation. It 
does not appear that any communication of 
these orders was made, at all events at the 
time, to the prepent appellant for, on the 

‘24th July 1919, he paid into Court the re 
mainder of the purchase-money due from him 
and on the 12th August 1919 applied for con- 
Brmation of sale and the grant of pale 
oertidoate ; and again this cancellation of the 

eale was obviously an irregularity of consider¬ 
able moment. 

On the 29th July 1919, the Court had 
obtaihed a draft proclamation apparently 
liom the dcorec'holder and altered (be date 
»-ied for eale to 4th September 1919. Later, 
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it may be said kbit, aa regards itemi other 
than Nos. 2 and 3, to which [ shall return, 
the Court passed an order that the original 
eale should be oontinusd, as it was the 
Court’s own faalt that it was not held 
properly; and as, properly speaking, th^ra 
was no sale ; and, later on, the sale was 

stopped by an order of this Court, dated 6th 
November 1919, 

To go back to items Nos. 2 and 3, on the 
pnroha^er’s application for ooDGrmation of 

oertiGcate. of 12th August 
1919, notioe was issoed to the decree-holder 
who contended that the sale should be set 
aside, that a re-sale should be ordered and 
that the purchaser’s petition should be die- 
missed; and in these proceedings the order 
now under appeal was passed. 

It is material that there has, in this case, 
been an order (now appealed against) whioh 
was passed after notioe to all concerned 
and it was passed after every opportunity 
had been given for the produotion of evidence. 
In these oiroumstanoes, greatly as we must 
regret the irregular manner in whioh the 
then District Judge. Mr. Edington, passed 
the order by whioh the sale was in the 
first instance set aside, we think we can 
disregard that order and deal with the 
matter simply with reference to what happen¬ 
ed afterwards in connection with the appli. 
cation of 12th August 1^19. As 1 have 
pointed out, there was no prejudice to the 
appellant, the purchaser, or to any one else 
owing to any omission of the Court to hear 
them OP to take evidence. These proceeding! 
were perfectly regular and we, therefore, 
examine the order now under appeal simply 
on its merits and without regard to what had 
happened at the earlier stage. 

The order under appeal purports to be 
passed under Order XXf, rule 90, on the 
ground of a material irregularity in pubHshing 
the sale proclamation. We have been shown 
no valid objection to the lower Court’s finding 
that the eale proclamation, as it was framed 
by the Court, was not published in the 
village. The process server owing to careless¬ 
ness OP some other reason substituted for the 
selling otBcer and place of sale fixed by the 
Court a different selling olBcer and a different 
place of sale. Besides finding that this 
occurred and that it was an irregularity, the 
Oonrt hM also^ as rale 90 requires^ fonod 
that the plaintiff, decree-holder autaiped 
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^bstential inhiry, by reMon of that irregaUri- 
ty. We do not Ibink it DeAessary to foHow 
the lower Oonrt in that part of its order 
beoanee we do not think that role 90 is 
applioable at alK The mistake, eo to 
desoribe it, made by the proeess-server 
reealted not io any irregnlarity, bat in an 
illegality wbieh invalidated the proseedings. 

Mr. Srisbnaswamy Aiyar on behalf of the 
appellant has referred to a namber of 
aatborities dealing with the fasts io partioolar 
eases, wbish were, or were not, hold to 
oonstitote irregalarities or illegalities, it is 
nonesessary to go throngb those eases, beeaase 
the deoisioD in eash rested on the fasts in it 
and beeaase it does not appear that any general 
role for distingaiehing between an irregalar- 
ity and an illegality has ever bean laid down. 
It woald appear, in fast, that the distinetion 
is one of degree and that an irregalarity of 
BO eerioas a natare as to render impossible 
the pablieity whiob affords one main eesority 
for the fairness of pablie sales, mast be 
deemed to be an illegality. This view that 
the qaestioD is one of degree, is implisit, it 
seems to me, in the jadgment of Mr. Jastise 
Heaton io Krithnaji v. Bomanii (2) and 
althongh I am doabtfal as to the eorreotness 
of the main ocnolasion reaebed by the learned 
Judges in that ease, 1 avail myself of the 
snpport, whisb the view I take, reeeives from 
Mr, Jaetioe Heaton*s observation that, altbongb 
the fasts before him did not sonstitnte sash 
an illegality as would render the sale in 
qaestion viod, yet he wished at the same 
time to be olrarly onderetood not to ignore 
that in other eases there might be other 
oirearoslaneos, whieh, eombined with similar 
ones, would amoant to an illegality, sash ae 
the Ooart ooold aet cn. 

The nearest ease, perhaps, to the fasts 
before oe is Baiharutull v. Uma Ohum Dutt 
(5). There the property that bad been 
advertised for a partisalar date was eold on 
that date, bat at an earlier hoar than that 
stated in the proolamation and the Oonrt said 
that in those eireamstaneea it seemod to it 
that there was no sale within the meaning 
of the Code and that the proolamation of 
the time and the plaee and the bolding of 
the sale at snob time and plaee advertised 
were oonditional precedent to its being a salo 
nnder the Oode at all. It appeared to the 
Ooprt that tho property never had been 
Xfi\d under the Code, end o;)n6cqoe:.ll> the 


plaintiff was entitled to a deelaratioQ that 
whatever took plaee when the property was 
pat op for sale had no effect as against him, 
It seems to me that, if, when a proolamation 
was made, any of the asaal and effeotive 
methods pre^oribed or permitted by the Coda 
for its poblioatioD has been misleading as 
to details of the matter proclaimed and has 
been such as not merely not to give informa¬ 
tion to p)S8ibIe bidders, bat to divert them to 
a plaee where the sale is not to be held, 
theresolt mast be, in the words of Batharut» 
ulla V. Uma Ohurn Dutt (5), that the pro¬ 
perty bad never been sold under the Oode 
at all. 

In these oireametanoes, the order of the 
lower Court most be confirmed and the 
appeal dismiseed. As regards the qaestion 
of oosts we bear in mind that the deoree* 
holder and the jodgmeot debtor were in fast 
present daring the sale and apparently it 
was not antil the sale was eonsladed that 
the latter made any objeotion to the manner 
in whieh it bad been proclaimed or eondooted. 
There is then the faet that throagboat the pro* 
oeedinge, apparently witboat objeotion from 
the deoree-bolder, who ordinarily would have 
tbeir direction, have been carried on in the 
highly irregular manner, to wbish we have 
referred. In these oiroumstanoes we think 
that we are justified io making no order 
as to oosts in this Court. 

Sssu.oiKl AiTiR, J.—I entirely agree. The 
faots have been fully stated by my learned 
brother. The question for ooosideration is 
whether the Court sale should be regarded 
as having been irregularly oondneted, or 
whether it was illegal. As this point was 
argued with some iosistenoe by Mr. Krishna* 
swamy Aiyar, I propose to say a few words 
on it. 

The Code itself gives some indioation as to 
when a sale oan be regarded as irregalar and 
when illegal. In Order KXI, rule bO, whiob 
permits an aggrieved party to eome to Court 
to set aside a sale, tbe language employed is 
that it may be set aside on tbe ground of 
material irregularity or fraud in publishing 
oroonduotieg it. Where there is no publica¬ 
tion or eondoot of the sale, it is, I think a 
right inference to draw from rule 90 that 
the sale sboald be regarded as illegal, in 
tbe present ease, on the faols whieh my 
learned brother has fully stated, my ooi oju* 
t;oj is that there has been no poblioalUn 
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at all. If a sale is held afc a pUoe to which 
the proelaroation at the village make? no 
reference and per contra invites bidders to go 
to another place, I am prepared to hold that 
there was no proclamation leading op to sale. 

Mr. Krisbnaswamy Aiyar drew oar attention 

to oases where there was no beating of dram 
and it was held that snoh a mistake ahoold 
be regarded only as an irregularity. As Mr. 
Chandrasekhara Aiyar pointed out, under 
the rules it is not obligatory to beat the 
drum and the proclamation may be made in 
any other manner which the people of the 
village are accustomed to hear. Therefore, 
the decision in Trimbak Ravji v. Nana (l) 
that the omission to beat the drum is only an 
irregularity does not effect the present case. 

The present case, I agree with my learned 
brother, is practically covered by the author¬ 
ity of Basharutulla v. Uma Churn Dutt ( 5 ). 
In that case, the question was whether, if a 
sale was held at an hour anterior to the one 
mentioned in the proclamation, the sale was 
irregularly conducted, or whether it was 
illegally held. The learned Judges came to the 
conclusion that there was a violation of the 
fundamental condition of the sale, namely, tbe 
time of sale, and that, consequently, the sale 
was a nullity. The same argument can be 
UFed with reference to a sale held at a place 
different from the one mentioned in the 
proclamation. 

I concede that it is not easy to draw 
the line between an irregularity and 
an illegality, but I am clear that where a 
substantial provision of law has been violated 
and that has the effect of not attracting 
persons who could be expected to be present, 
for the purpose of bidding at the sale, 
the sale should be regarded as having been 
illegally eondocted. As regards the decision 
chiefly relied on by Mr. Krisbnaswamy 
Aiyar, namely, Kruhnaji v. Bomanji (‘ 4 ^) 

I Bgiee with my learned brother in dis¬ 
senting from the oonciution reached in 
that case. Mr. Jestiee Ohandavarkar bases 
bis eoDclusicn mainly on ArunachelUm 
Cliettvv. Arun..chelluvi Chettu 16), In tbe latter 
ease, tbe Judieul Committee had before it 
a ease of rDifdesoriptinn of property and 
their Lordshipe were of opinion that a mere 
misdescription would be only an nregulari- 

(6) 16 I. A. 171 ot p. 174{ 12 M. 19 (P, 0.), 6 Sar 
P. O.J. 266, 12 Ind. Jut. 871, t Ind. Deo. (n a) 
803 . ' 
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il' Lordships laid stress on tbe fact 

that tbe judgment debtor was through¬ 
out present and acquiesced in the irregular- 
ity. and that when he found that there 
was no other means of vacating the order, 
he resorted to this expediment of setting 
aside the sals. The principle on which 
their Lordships rested their decision was 
ectoppel. There is no such question in this 
caso^ I do not think that case is an authority 
for the broad proposition which Ohandavarkar. 
J.. had deduced lu Krishnaji v. Bomanji (2). 

In ^na Kumar Rov v Qolam Ohunder 
a ^ ^ proclamation was in the Collector’s 
oftce. Mr. Knshnaswamy Aiyar argued 
that as the proclamation in tbe Court or in 
the Collector's office and the proclamation 
in the ^llage are all mentioned together 
in the Code, no distiuotion ia to be drawn 
between one mode of proclamation and 
another, I am unable to agree with him. 

1 he failure to proclaim in the Collector’s office 
will not have as serious an effect on bidders 
as the failure to pioolaim in the village 16 
is in the litter place that people who are 
likely to purchase will gather. That is the 
roost important pari of the procedure relat¬ 
ing to proalamaVion ; and, if it is violated, 
snoh a violation does not stand upon the 
same footing as the failure to affix a copy 
of the proclamation in tbo Collector’s office. 

There is only one other deoieion to which 
reference may be made and that is Rang 
Lai Singh v. Rainn-shtear l ershad Singh ( 3 ). 

In that ease the Judicial Committee had to 
consider a case of sale which was held 
some days after the date mentioned in the 
proclamation. The facts of that case make 
it clear that that was a case of mere 
irregolarity. The sale itself was being 
adjourned from day to day and ultimately it 
was fixed for the day on which the usual 
Court sales were held. That was the 13lh 
July. On the 13th July the presiding officer 
happened to bo absent on leave and the 
sale was held on the day when he returned. 

The people in the locality were apparently 

aware lhat, In consequence of the absence 

of the presidingofficer, the monthly sale would 
not beheld on the unaal d.iy but would be 
held immediately on the return of 
the piesiding ffiier. On these facts, the 
Judioial Ooriiiiuee came to (he conclu- 
tion that there was only an irregularity and 
tbftt U would Dot yitiete tbo aale, ualesa 
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sabstantial loss was proved. That oase is 
no authority for this oaee, where there was 
DO proelamatioD relating to the plaoe, where 
the sale was aotually held. 

For these reasons, I agree thst the order 
of Mr. Stodart is right and that this appeal 
must be dismissed. 

Appeal diffnietcd. 

H. 0. P. 


PATNA HIGH COURT. 

Applil. PROM ApPSLLATB DECiEE No. 654 

OP iyl9. 

August 2, 1920. 

Preienl', —Mr. Justioe Jwala Prasad. 
R&JU MAHTON amd otucks—Plaintipfs 

—Appellants 
veisus 

HOSSAINI MIAN amd another—Uipehdants 

—Respondim s. 

Transfer of Property Act (IV oj I892\ s. 64—S<itc 
—Tifte \ohen passes —Possession not rfe/urrrJ—Con- 
not fKiiVi—it<r</i«<ration, ti’M/ier mi^cicnt to 

pass title. 

Where ooithor the deed of sale nor possession 
of theproperty sold is dolivorod to the vendee and 
no oontideratiou pri88ei4, tlio more rogi»*tration of the 
deed of sale does not operate to pass the title totlie 
vendee. 

Appeal from a deoision of the Subordi* 
Date Judge, Manbhum, dated the 23rd 
May 1919, oonBrming a daoisim of the 
Additional Mnnsif, Dbanbad, dated the 
24th February 191 

Mr. N. N. Senior Mr. S. if. SdulUcK, for 
the Appellants. 

Messrs. N. 0. Sinha and N. C. Qhose, for the 
Respondents. 

JUDGMENT.—This appeal arises ou^ of a 
suit for reaovery of possession on the basis 
of a sale-deed said to have been exeooted 
by the defendants in favour of the plaintiff’s 
fdther in Maroh 1906. 

The defendants impogu the doouTjsnt as 
having been ezeeuted on aooiunt of fraud 
prastised upon them by the plaiutiff’s foMier 
representing that the deed to bi 6z?cu‘ed 
would be only no osufruituary nnrtgag'', and 
not a deed of eale. They farther state 
that on disanvery of the fraud th“v with¬ 
held the d'lOQ’nent and did n it deliver it 
to the plaintiff’s father nor gave possession 
of the properties in question. They also 
denied the passing of the oonsideratioo, 


Both the Courts below have dismissed 
the suit, On appeal, the only question 
raised before the Court below was as to 
whether the plaintiffs have any right, 
title or interest in the suit lands and 
are they entitled to get possession thereof 
(Issue No. 4). The lower Appellate 
Court held that the transaotion between 
the parties was proved to be a sale and 
that the desd in qaestion was intended to 
be operative; but that the transaotion was 
inoomplete ioasmuoh as the oonsideration 
did not pass. The lower Appellate Court 
agreed with the hading of the Muneif that 
the reoital as to the diaoharge of the son* 
sideration money by payment of the prior 
debts due from the defendants, was false 
and that the prior debts were as a matter 
of fast not disobarged. The prior mortgage* 
bonds were neither torn off nor any endorse* 
raent made thereon to show that they 
were paid off or disoharged. The Boding 
of the Courts below is based upon good 
evidenee and being a hodiqg of fast sauuot 
be oballenged in eesond appeal. The result 
is that the sonsideratiou-mnuey intbesale* 
deed did not at all pass. The sale-deed in 
question lemained throughout in the posses* 
8100 of the defendants and was not given 
to the plaintiffs. The posseasion of the 
vended property was not also parted. To 
put it eborly, there was no delivery of 
the sale-deed and the property in question, 
nor the passing of the oonsideration. There 
was, therefore, nothing to show that there was 
any tiausfer of ownership whioh is essential 
for a valid sale under seotion 54 of the 
Transfer of Property Aot. There is no 
partioular mode presoribsd for effeoting the 
transfer of ownership, but the ordinary 
modes are those indioated above, namely, the 
delivery of title-deed aud of the property 
and the passing of tho oonsideration. It 
has not been proved that there was any 
intention of the parties in the present oase 
to do away with the aforesaid require* 
menta. It appears to me that the mere 
registration of the dosument in this oase did 
not pass the title to the plaintiffs. AUhongh 
more than 10 years after the ereaution 
of the eale-deed have el*p3ed no attempt 
waa made until the institution of the present 
suit by the plaiotiffs to recover pD-«bossion 
of the property or to enforae their right under 
the deed. The Boding of the Ooart that 
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they were never in possession shows elearly 
that they never thonght that they had 
asqaired any title ander the sale deed in 

Tvend"' ^ that 

a vendee woold sleep over his right after 
P&yiDg tbe oonsideration mooey, for maov 

y6&p8« ^ 

enfhn“.“°‘ to disonss the varions 

anthor.ties on the point, for the prinoiple 

appears to be simple and well established. 

Kaoh ease has to be determined ao.ording 

to the oiraamstanses of that case, showing 

the intention of the parties. This prinoiple 

W rr'” «se of London 

Freehold and Lso^ou Property Oompanp v. 

Baron Suf^ld (1) and has been reiterated in 

a stnng of oases, vide Sara! Ohandra Naekar 

V. Bari Pada Uittri (2). 

‘ha v'aw taken 
by the Court below and dismiss the appeal 
With oosts. 

Appeal dismuied. 
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NAGP0B JUDICIAL COMMISSIONER'S 

COURT. 

OiTiL Riymioj No. 90 of 1919 . 

July 13, 19^0. 

Preeent Mr. Hallifax, A. J. C. 
Musnmmai RUKHMAB.il Widow of 
VITHAL RAO—AppLiOiHT 

veriUi 

BALWANT HARI—Noy. 

Applioawt. 

legal Praciitioiur$ Art (XVlli of 1879> « 97 ojj 

-A,r.rm^t ander ..28-Buil bared on ofre'e^n,^ 
Agreement mvalid or no agreement^PUader, right of 
to eue-Party and party fee, queetion of, relevancy of. 

Whcrothoro ib an agroomont nndor Roction 28 
of tho Legal Praotitionors Act duly filed in rnns 4 
tho Pleader can oely eae upon it.Ld i.‘‘e:ut,^S^ 
the omount ogpood on. [p i/5, col 1] ^ 

If the agreement is Inralid under that .notion 

motT r ■“» "n-iar .ectTen 

70of the ronlnw Act, and i< entitled to what" 
over la n fair and juit romunomtion for tho a.rvicea 

"Iff *" “-a f“™»r oaZ 

dnleriXln^Vh “‘P •« oonaidored 

delormining the proper romnnoratlon, and, aaoent 

as a piece of evidence os to what tho romnnp^^^ 
should be, the "partV and party" toe under leetTon « 


“questio^rf;: frT.iti'.r 

Application for reviaion of the doiree of 

the* ?8. *Pebrtry°i'‘9,1.‘'*“'‘- 
m’’’ n ^ ‘he AppHeant, 

ORDE^ for tho Won-Appli^nl. 

a Pleader (and might have known better) 

MmseR" “ d s'* ®»'“”ent between 

himself and the defendant that be ehonld 

eendoct a aertain enit for tbe latter, who 

Iwa“rd Th remeneration tbs amonnt 

awarded by the Cenrt as Pleader’s fee 

the sir ? ™ held in 

the Small Cause Court that the oral 

agreement alleged waa proved bat was 

invalid coder eeotion 28 of the Legal 

Prastit,oners Aet. bnt that the plaintiff 

sonld reeover the amnant olaimed as fair 

remnneration for Pervioes rendered under 

fefltioD 70 of the Oontraot Aot, as it was 

the amonnt awarded by the Court as 

payable between parly and party in ao- 

eordanee with tbe rales framed under 

seotion 27 of the Legal Praotitioners Aot. 

ine applioant in revision, who is the 

widow of the original defendant now 

deceased, seeks to have this des>ea set 

aside on the ground that tbe ezistenoe 

of an agreement declared to be invalid 

by sootion 28 of the Leg.l Prastitioner. 

® *'®“nneration under 

section 70 of the Oontraot Aot, 

U.) I am bound to eay that at drst sight 
I BDd It impoesibie to read any snob' 
meaning ae that suggeited into the plain 
words of the two seotions mentioned, 
rhat and other meanings, however, appear 
to have beoD read into them, and the 
aulhonties on tbe point require ezamina- 
tiCD, The only ruling directly supporting 
the eentention of the applicant is the 
deoision given in 185^3 by the Chief Court of 
lU Punjab (Sir Meredyth PJowden and 
Balircki JJJ Jo ffaioft Lai v. T$lok 
Chand a) where it was held that where 
a Pleacer mes upon an oral oontraot for 
ptrvioos renr’ered to a client he oannot 
tuooced because Ihe oontraot is not in 
wr:ting, and becanee there is a sonlraot be 
oannot fall baok upon icetion 70 of the 
Cootiaot Aot, With all respeot 1 am 
bound to say that 1 Bed it - impossible 

U. 13 d P. R 1803 , 
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to aoaept tha reaeODiDg of the leained 
Jodges. The ae^ertioo od wbieb the jadg< 
meot is to a great extent based, that a 
void flontraot is only one that has oeaeed 
to be enforoeable under the law and not 
one that never was enforoeable under the 
law, is very open to question. As, 
however, this is the only ruling directly 
supporting the applioant’s oontention and 
as it is oontrary to a previous indgment 
of the same Court in Khiitan Ohand v. 
Qobind Singh (2) and as also a different 
view was taken by the same Court in 
1909 in Sar;w Parthad v. Qirdhari Lai (3) 
the judgment does not require further 
dioussioD. 

(3.) The Caloutta ease of Sarat Ohundsr 
Rog OAoird^rp v. Chundra Kanta Roy (4) 
decided in 1898 was also oited by the 
learned Pleader for the applicant. The 
learned Judges (Prineep and Stevens, JJ.) 
do say that they eannot follow the Madras 
deoisions to the effeot that, notwithstand- 
iug anything in the Legal Praotitioners 
Act, eeotion 70 of the Contraot /ot ean 
be applied to suits for Pleader’s fees. 
They appear to bold that there oan be 
noolaim under the Contraot Aot, even in the 
entire absenee of an agreement, but where 
there is no agreement or one that is 
invalidated by eeotiou 28 of the Legal 
Praotitioners Aot the Pleader oan sue for 
snob amounts, apparently no more and no 
less, as oan be legally obtained under seotion 
27. A view direotly ocntrary to this was ex* 
pressed by lemay (P), J.O., in Maolii Zahurul 
Islam V. Jiwan Lai (5). Their Lordships 
seem to oontemplate a suit under seotiou 27 
of the Legal Praotitioners Aot, and (bey say 
that that Aot, as they read it, *oontemp- 
lates that legal practitioners eball be 
entitled to reeeive under seotion 27 the 
amount payable under certain rules pre* 
pared within the terms of that seotion, 
and that they shall not be entitled to 
•laim anything further, unless the terms 
of seotion 28 are observed.” With all 
respeot, 1 venture to dissent from this. Seotion 
27 emprowers the High Court to ' 6x and 

2) 160 P. R. 1S88. 

8) 1 Ind. Cm. 393| I P. B. IW 8 P. W. R. 19C»j 
ei P. L. B. 1909. 

(4) 26 0. 805; 13 Ind. Doo. (n. b ) 624. 

(6) IIC.P. L. R. 187. 


regulate the fees payable by any party 
in respeot of the fees of his adversary’s 
Advocate” and there is no apparent justid* 
cation for extending this power of regnla* 
tion to oover the fees payable by a party 
to his own Advoeate. Nor oan I underatand 
how a suit could be brought or maintained 
under the Legal Praotitioners Aot, by 
whiob, iu their Lordships’ opinion, ‘‘the 
Legislature deliberately intended, in respeot 
of agreements between snob parties, to 
provide deduitively for them, and even to 
go so far as to reeoind anything in the 
Contraot Aot or any previous legislation 
relating to the subjeot. ” This view of 
the law would also lead to obvious hard* 
ships and injustioe in, for instance, a long 
and oontentious case of low valuation in 
which no agreement as to a speoial fee bad 
been made in aooordanos with eeotion 28 
beoause the oaie appeared simple and short 
at the beginning. Similar injustioe would 
be inflicted on the oHeot in a oaee involving 
several lakhs and apparently long and eon> 
tentious, in wbioh the defendant oonfessed 
judgment at the 6rsl hearing. 

(4,) In that oase, as in the Allahabad 
oaees ot Ratiuddin v. Karim Bakhsh (6), and 
Ohhannu Lai v. Ashar/i Lai (7), it was also 
held that the provisions of seotion 28 apply 
only to agreements in respect of amounts 
in excess of those reooverable from the 
uosuceessful party under the decree and 
fixed under eeotion 27 of the Aot. I oan 
find no justifioation whatever for so res* 
trioting the operation of seotion 28, any 
more than I oan find justifioation for 
extending its negative provisions into what 
are oalled “express direotions ” in the Punjab 
oase first cited, T prefer the view taken 
by Ismay, J, C., in Maolvi Zahurul Islam 
V. Jitcan Lai (5). That judg¬ 

ment does not deal with the main point 
in issue here, but lays down ihat, in the 
absenoe of a speoial agreement in accordanoe 
wirh eeotion 28, a Pleader oan claim fair 
remuneration under seotion 70 of the 
Contract^ Aot, and further that the amount 
of the Pleader’s fee ” fixed under section 
27 is by no means neoesaarily the 
amount of that fair remuneration, though 
it may often he good evidence of it. 

(6) 12 A. 169i A. W. N. (1890) 36i 6 Ind. Doo. 
(n.s.) 866. 

(7) 29 A. 649j 4 A. h. J. 636j A. W. N. (1907) »0O. 
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(5.) The oaeeof Sarat Chunder floy Ohow- 
dhry V. Ohundra Ranta Roy ( 4 ) was not 
mentioned in the later roling of the same 
tonrt in Kamini Mont Debt v. Kh^tra 
Mohan Qanguli (8). (Mookerjee and Cam- 
doff, JJ.) bnt a oonirary view was taken. 
It was held that an agreement not inaooord. 
an«e with fleotion oannot be enforoed 
even when the amonnt agreed on does 
not exoeed what eonld be allowed ander 
section 27. As to eeotion 70 of tbeUon. 
tract Act, the learned Jodges were indintd 
to the view that it ooold be pleaded in 
epite of the existence of an invalid agree¬ 
ment, bat the qnestion did not arise an 
the plea had not been taken in the lower 
Court and also the Pleader concerned wan 
the defendant in the case and oonld not 

be allowed to plead an nnasoertained sum 
as a set-off. 

^ (6.) In the Allahabad High Coart a Full 

Bench consisting of Sir John Stanley, C. J., 
Sir George Knox and Riohardn, JJ., 
Raghunaih Saran Singh v. Sri Ram '(9) 
considered the point, thoogh it did not 
really arise in the cane. The Pleader’s 
salt there was for damages for breach of 
the alleged agreement to employ him in 
certain litigation, and he had rendered 
no services, so that there oonld be no 
qaeslion of remnneration for them. Bat 
Mr. Jastice Richardn, in the course of a 
judgment in which the whole Bench con- 
onrred, said:— In England machinery is 
provided for the taxation of all oostP, 
whether between party and party nr 
Solicitor and client, and whether the 
business be civil or criminal, litigioas or 
non-litigions. In India there is no or 
practically no, corresponding machinery! If 
a Pleader and his cleint fail to adjust 
their accounts by matual consent and 
payment, the only conceivable course is a 
suit in the Civil Court by the Pleader for 
work done The Cir,il Coorl oan then deoido 
what work has been done, what is reasonable 
and fair remuneration for the services ren 
dered. Sacb a course, unless prohibited by 

the Legistetnre, eeeme to me qoite oeohjeo. 
tionahle under exietiog oiroometaoees in thie 
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ooontry,” Speaking later of eeation 28 of 

i^T Aet, he «aid;_‘'In 

y jodgment the Legielatore intended by 
th e eeetmo that all apee.al agreamente 

be .n wr.t.ng, eigned and filed aaaording 
to the prove,one of the eeolion. It intend 

hie’ foil u 7 

toll right to reaovor from hie eliont hie 

reasonable and proper feee for work aetoally 

done for the olient and alao all moneye dniy 
and properly dieboreed on hie behalf If a 
leader reliee on an eipreae or epeoial agree- 
moot, he mnet prove one made io aaoordanoa 
with the proviaiona of the eeotion ” The 
view that the amoont payable to the Pleader 
wae l.mited to the amount payable under 
rolea framed onder eeotion 27 wae not 
taken ,a the oaae. In faot, etaolly the 
contrary view i, eipree.ed in the two 
extraeta jnat quoted. Mr. .Jualioe Griffio 
■ n the eame High Court, however, quoted 
the ease aa laying down this prin.ipio in 
Chhanr,,, La v. A.harfi Lai (71. In that oaee 
it was held that the existeuce of an oral 
agreement did not bar the recovery of 
remuneratioD for services rendered, with 
again the curious proviso just mentioned, that 
It must not exceed the fees payable by party 
to party. 

f7.) In Sariu Parthad v. Oirdhari Lai (3) 

Mr. Justice Lai Chand of the Chief Court of 

mentioned the case of IlaBari Lai 
V. Ttlok Ohand (1) but did not discuss or de6- 
nitely approve it. As there was no agreement, 

valid or invalid, in the case before him the 

question of the operation of section 70 of 
the OoDlraot Act being barred by such 
an agreement did not arise, but he did 
express the opinion that section 28 of the 
Legal Practitioners Act only applies to 
agreements for amounts in excess of "party 
and party” fees, for which, as I have said, 
lam unable todiscovei the grounds. 


^^8) laiud. Co,. 48,17 0.W.N.4J,,5 0. L. J, 
J M.’ ^ (‘“W) 2Ml 


■8.) The High Court of Modroe has 

to me the only 

CM anbject. It is stated in 

Subla Pillaiy, Rnmaiami Ayyar (10), In 

that case there was an ageement in writing, 

but It had not been Bled in Court as 

required by section 28 and was, therefore, 

invalid. The learned Judges held that the 


(10) 27 M. 612. 
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Legal Praotitioners Aet does not lay down 
that DO olaiai by a Pleader for professional 
eervises rendered shall be sastaioable aoless 
an agreement io writing for the same has 
been made and Bled in Coart, bat only that an 
agreement in respeot of the remaneration 
shall be void nnless it is rednoed to writing 
and Bled in Court, that eeotion -^8 of the 
Aot is general, and there is nothing to 
restrict its operation to agreements which 
provide for the payment of an amonnt in 
excess of that allowed on taxation between 
party and party in accordance with the rales 
framed under section 27, and that the exist 
euoe of an agreement which is void under sec¬ 
tion 28 of the Aot is no bar to a claim for 
remuneration for services rendered under 
section 70 of the Contract Aot This seems 
to be in accordance with the plain words 
of the sections menlioned. It is also in 
accordance with the ruling of this Court 
in Maolvi Zahurul Itlam v. Jiican Lil 

(5). 

(9.) The position then seems to be this. 
Section 2^ provides for oases in which the 
parties agree that there ought to be a 
special fee irrespective of the amount of 
work which the oonduot of tho suit may 
eventually be foand to entail. This may be 
more or less than the "p&rty and party" fee 
fixed under seclion 27. If there is such a 
written agreement duly filed, the Pleader 
sannot sue otherwise than on it. He cannot 
get more than the amount agreed on, under 
section 30, but he may get less, under 
section 29. If there is an agreement which 
is invalid under seciion 28 or no agreement 
at all, be can sue under section 70 of the 
Contract Act, and he can get whatever is 
a fair and just remuneration for the services 
be has actually rendered. In neither suit, 
whether on the valid agreement or under 
section 70 of the Contract Aot, does the 
party and party" fee come into question 
at all except as one piece of evidence to 
help in deciding what the proper remunera¬ 
tion would be, and other evidence may always 
prove that remuneration to be more or less 
than the *'party and party" fee. Further, 
in a case in which there is an agreement 
which is invalid under section 2^ 1 can 
see no reason why the terms of that agree¬ 
ment ehould not be considered in evidence 
for wbat they may be worth, for the decision 
of the eame issue of the proper remuneration. 


(10.) Id the present case the fee payable 
between party and party has been accepted 
without further question or examination in 
the Small Cause Court as the fair remunera¬ 
tion for the serv.oes rendered by the Pleader. 
This, as wa^ pointed out in Maolvi Zahurul 
Islam's case (5), is oleirly wrong. The 
amonnt of the proper remuneration is 
a question of fact which mu^t be de¬ 
cided on proper e^ideroa. Of soch evidence 
there is already the amonnt of the party and 
party fee, the record of Sait No. 57 of 1915 in 
the Coart of the Senior Subordinate Jsdge 
of ^agpa^ and the terms of the oral agree¬ 
ment between the Pleader and his client. 
The parties have stated that they do not 
wish for a remand, as neither has any farther 
evidence to produce on the point. I, there¬ 
fore, proceed to decide the issues myself. 

(11.) The suit was filed by the applicant’s 
husband for foreclosure on a mortgage in 
default of R^, 3,129. The Pleader’s fee on 
that sum is ordinarily Rs. 156-7 0. This 
suit ended io a compromise and only half 
this fee was allowed that is Rs. 78 3-6, 
The terms of the oral agreement between 
the parties were tba' the Pleadei’a fee allowed 
would bs paid, that is, Rs. 7fc.3 6, and the 
claim is for Rs. 78. From the order sheet 
in the case it appears that the Pleader neither 
drafted nor presented the plaint. The appli- 
cant’s husband, Vitbal Atmaram, did that 
himself, and also put in an application for 
attachment before judgment with hie plaint 
and later another for a temporary injunction. 
On 2od February 1916 the non applicant, 
Mr. b. H. Pandit, appeared with him but 
the defendant in the suit did not appear, 
notice not having been served on him, so 
nothing was done. On 8tb March 1916 
when Vithal Rao appeared without his 
Pleader, the pleadings were recorded, docu¬ 
mentary evidence was Bled and the issues 
were framed, Mr. Pandit appeared with 
hie client at the next four hearings. At 
the Bret of them six witnesses for the plaint¬ 
iff were examined and one more at the 
next, At the third the defendant was 
examined as a witness, and it was stated 
that the parties bad arranged a compromise. 
At the last, the statements of the parties 
were recorded and judgment was delivered. 
Id the proceedings for making the decree 
abfolute it seems that Mr. Pandit appeared 
only once, &t the last hearing when a final 
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deoree was passed ez parte. 

{\2.) Id all then the Pleader appeared 
with hi 0 olient at six bearings, at three of 
whiob nothing was done. He did not 
draft the plaint and was not present at 
several hearings when a good deal was 
done. A fee of tfln or Bfteen ropees is 
often allowed for a hearing in this Oonrt 
involving a great deal more labonr than 
the Pleader oan have been sailed on to 
undergo. I think, therefore, that a fee of 
five rupees for eash hearing at whioh be 
did anything at all will remunerate him 
amply for the eervioes he rendered. He 
admits having reaeived ten rupees already 
from his silent, (a fast whieh may throw 
some doubt on the troth of the doding 
that there ever was any oral agreement 
(0 pay the full Pleader’s fee, and may 
Blso perhaps, explain the filing of a snit 
by a Pleader on an alleged agreement 

u ill • would be 

he d invalid). He is entitled, therefore, to 

get a deoree for five rupees only. The 

deoree of the Small Cause Court will. 

therefore, be modified by the substitution 

of five repees for eixty eight rupees as 

the eum payable by the defendant to the 

P^Iaintiff. Costs in the snit and in this 

Court will be p^d in the proportion of 

the 8000688 and failure of the parties. The 

Pleader’s fee here will be Ro. 15. 

Application allowed in part. 
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that partition ought not to have been granted with- 

another house into hotch^ : 

Held, orerruling the objeolion, that the order 
granting partition was right, [p. 176, col. 2.] 


PATNA HIGH COURT. 

Apmal prom Appillati Dkorbb No. 1070 

OP 1918. 

May 11, 1920. 

Prsionf.—Mr. Jnstioe Sultan Ahmed. 
Musammat BIBI WASILA aliae 
BA.TASHAN avd akothir-^ 
Appbll&jits 

tertui 

8v«d Shah SHARAPAT HUSSAIN 

^ ABD AVOTHIR^RlSPOlDBirs 

PaHtUor^Bouu-^Objection that Inothdt kouit 
fwt inelvded in tuUoKpol, wUtkor fatal te claim. ' 

Inasoit for partition of a hooia thA 
t d.<)r.ff, tint It »bJ.<,t.J 14 


Jntjl ‘'’® Diatrint 

lOlf the 3rd Anffoat 

1 9 s ’ dated the 25th Jsnnary 

e^Mr, Uohamed Hunan Jan, for the Raepond- 

h ‘’’“''■tiffa in the enit 

inetitnled a enit for a deolaration that a 
certain room belonged to the plaintiff and 
the defendant let party ; that a oerlain 
other room belonged to the defendant No. 1 
eioln.ively, and that a certain honse 
belonpd eiclnaively to the defendant No 2 
and that the courtyard, the latrine, the door 

for ingreae and ogresc and the back door 

‘'’® plaintiff. 

and the defendants let and 2nd party. 
The plaintiffs prayed for certain other dof- 
larations, partition and possession. 

The defendants raised various objeotions 
with respeot to the title and possession of 
the plaintififs. The Trial Oonrt decided 
most of ‘be issnes m favour of the pUint- 
iffa but he d that the plaintiffs oould not 
elaim partition of the houses in dispute as 
they had not brought into the hotohpot 
another house and, therefore, dismissed the 
olaim for partition. 

An appeal having been preferred, the 
learned Jndge, however, oame to the oonolu. 
Sion that the olaim for partition was one 
whioh oould be granted. I agree with the 
learned Jndge that there was no reason why 
the boQse oould not be partitioned simply be¬ 
cause another bouse had not been brought 
into the hotohpot. In my opinion, the 
order of the learned Jndge on this point 
was proper. But the learned Vakil appear, 
ing on behalf of the appellants has contend- 
ed that the learned lower Appellate Court 
omitted to make a deolaration with respeot 
to the oonrtyard, privy, the darwaja, the 
Hhtrkt, and stairoase. It appears that this 
was, as 1 have pointed oqi above, 
espeoiaUy Mked for by the plaintiffs id 
relief No. 1 to the plaint, and, therefore, 
waa nesessary for the lower Appellate 
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Ooort to decide whether the pUinHffe 
are entitled to that dejlaratioo or njt. There 
beios DO Boding by the lower Appellate 
Court in its judgment with respect to the 
courtyard, etc., it is necessary to remit 
the case to the lower Appellate Court 
for a Bnding whether the plaiotiffs are 
entitled to the declaration which they 
have sought in relief No. 1 to the plaint^ 
and I accordingly send theoise hick for that 
finding. The record of the case will be 
sent down as eoon as possible and the 
learned Judge will please come to a tiuding 
on this point and return the record to 
this Court within a mouth after the 
receipt of it by him. Bach party will hear 
his own costs of the hearing of this appeal op 
to date. 

Oas9 ieni back. 


CALCUTTA HIGH COURT. 

ArpBAii rsou appo.lata DeotBc No. 94 

CP 1919. 

May 20, 1920. 

Present ;—Mr. Justice Newbould 
and Mr. Justice Buckland. 
BHUTNATH JAN A—Plaintipp 

— DlCfttE'HOLDBR—A pPCLLAMT 

versus 

TARA OHAND JANA AWDOTHBas— 
Dbpbndamts—J oDG >BNT Debtors— 

RcSPONDKNTil. 

Ciin't procedure Code {Act V of lOOSh $. 2 /2‘, 0. 
XXII, r. A -Mortgage, suit on— Order rejecting rippli. 
calion tc jnake preliminary decree final, whether 
“decree" ^Preliminary decree, proce’.iUngs Jollowing, 
miture of—Death of sole juigment-debtor—Abatement 
Oj 8Ut(, 

An order rejecting an application to make a 
preliminary decree in a mortgago>8uit Qnal, on the 
groand that tho suit had abated owing to the 
doath of the solo judgment-debtor is a “docroo", 
and is open to appeal and second appeal, [p. 178, 
col, I.] 

Until a final decree is passed, all prooeodinga 
following a preliminary decree in a mortgage-suit 
are proceedings in a pending suit and an application 
made therein is not an application for oxocation. 
[p. 178, coL ».] 

Whore, thoroforo, before tho making of a final 
dooroo in a mortgago-suit tho solo judgment-debtor 
dies, and the decree-holder fails to apply within six 

13 


months of his deVA to hare his heirs substituted, 
aolinide subject to the preliminary dooreo.thc 
suit, under rule t of Order XXif of tho Civil Pro- 
ccliiro Code, will abate, [p. I7d, col. l.j 

Appeal against the decree of the District 
Judge, Midoapore, dated the 27th of August 
1919, affirming that of the second Court 
at Tamiuk, dated the 26th of June 1918. 
FACTS appear from the judgment. 

Bibu Nfintoife Kumar Pal, for Babn Jyotish 
Ohindrn Hasra, for the Respondents.—I take 
a preliminary objection that no second 
appeal lies against an order refusing toeet 
aside an abatement under Order XX!!, 
rola 4, of the Code of Civil Procedure, 
gflo flpstinn 104and Order XLIII, rule 1 (kl, 
Civil Pr'cedurp l''ode. 

Dr .‘'arai Chandra Baiafc (with him Babu 
Monmothanath Hoy), for the Appellant:—The 
plaintiff obtained a preliminary mortgage- 
decree on the 6th of February 1915 under 
Order XXXlV. rule 4 of the Civil Pro- 
oedure Code. Ou the 26tb of January 1918 an 
application was made, under Order XXXlV, 
rule 5, to make the preliminary decree 
final. But the judgment debtor having 
died on the I9th of April 1916, the Courts 
below have held that the suit abated 
under Order XXII. rule 4, as no applica¬ 
tion for eob-ititution was made within 
eii months of the death of the judgment- 
debtor. My present appeal is not against 
an order refusing to set aside an abate¬ 
ment but is against an order rejecting 
the application to make the preliminary 
mortgage decree final, That order had 
the effect of finally diemieeing the mort¬ 
gage-suit and was, therefore, a decree. 
Consequently, both a first and a second 
appeal lay. 

Coming to the merits, I submit that, after 
the preliminary decree was passed, the decree- 
holder bad a right to apply to make the decree 
final. That right is not taken away by my 
failure to substitute the representatives of 
the judgment debtor within six months of 
hia de'^h. R«>fer< to Nizam UdUn Shah v. 
Bohra Dhim Sen 1). The case exactly 
in point is reported as Mehari Bibi v. 
Yakub Alt (2). The question has to be 
determined on principles. After the pre¬ 
liminary decree is passed, nothing really 
remains to be done except making an 

(D 41 Ind. Cns. 870. 40 A. 2DA 16 A. L J. e.-i. 
lie. W. N. 158. 
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applioatioD urdcr Order XXXIV, role 5 (2). 
Ihe proviHOD8 of Order XXII. role 4 
do not apply affer the preliminary decree 
e paFeed. There is no decision exactly in 
point nnder the present Civil Proced: 2 re 

Ohunder (3) takes the same view as the 
•ase m Amohk Ohand Parak v. Sarat 
Ohandra Makherjee (4,K Order XXII, rnle 4 
applies only to oases where something 
remains to be adjndicated between the 
parties. Under the circnmatanoes. the Coarte 
below sboDid not have applied the pro¬ 
visions of Order XXII, role 4, Civil Pro- 
oedore Code. 

Babn tiantoth Kumar Pal, for the Re- 

Bpondents.—I am entitled to eocoeed on the 
preliminary point. 

As to the merite, the whole case turns 
on the question whether the application to 
make the preliminary decree final is an 
applioation in execution or is one in the 
suit. I eabmit that the application must 
bfl considered to be one in the suit and, 
therefore. Order XXII. role 4 eppliee. 
Until the final decree is passed, the pro¬ 
ceedings following the preliminary decree 
10 the mortgage suit most be looked upon 
as proceedings in the soit itself. The 
decree-holder may have three years to apply 
for making the preliminary decree final, 
bat if the sole judgment-debtor dies within 
that period, the decree bolder mast come 
within six months of the death to have 
the heirs of the jodgment-debtor sobstitated 
end then apply to make the decree absolate. 
Refers to Order JiXll, role i2, Civil 
Procedure Code, Amolak Ohand horak v. 
aarai Chandra MuKherjefi (4), Munna Lai v 
Sarat Chander (3i, Madho bam v. Nihal 
Singh (6), AfuAammad Matih JJllah khan 
V« Jarao bai (6). 

Dr. Sarat Ohandra Ba$ak replied. 

JUDGMENT. 

Niwbodld. J. —Ttie plaintiff obtained a 
preliminary decree in a morlgege-euit against 
one Tara Cband Jana on fith February I9i5. 
This was a decree under Order XXXlV* 
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(8) 27 Ind. Cac. 68»i 42 0. 77fli 17 M T T ioa. 
21C.L J. II8< 2L W.ve2, IPO w N % 
Bom L B 40H,2hM.L. . A 

•A) 1 Ind Cas MS, as r. p.Rj iftf. ^ v “ 

(6,aoi„d C. .(.4 as A 2 I A I L 
(6J 27 Ind. L„. 77,1 87 A, .28, 18 A. i.i Tvi. 


rnle 4. Civil ProoednreOode. On 26th January 
1918 an application was made for making 
thie decree shsolnte. To this objection was 
taken that Tara Ohand had died on 19th 
April 1916. The lower Courts have held 
that, as the applioation was not made 
within six months of Tara Ohand’s death. 
Order XXII, rule 4, Civil Procedure Code 
applied and the suit abated. 

A preliminary objection has been taken 
that no second appeal lies. It appears that 
the lower Appellate Court wrongly treated 
the appeal to it as an appeal from an order 
refnaing to set aside the abatement of the 
mortgage.enit Had it baen an appeal from 
such an order, there would have been no 
second appfal to this Court. But the lower 
Appellate Court was clearly wrong on this 
point. The order against which the appeal 
was preferred was an order rejecting the 
application to make the mortgage-decree 
absolute. That order had the effect of finally 
dismissing the mortgage-suit and was a 
deorep, and the appeal to the lower Appellate 
Court should have been made in the form of an 
appeal from a decree. As the order dismissing 
that appeal was a decree, a second appeal lies 
to thie Court. 

As regards the merite, as was held in 
Mehari Bibi v. y;iA:u6 Ali (2), under the law 
before the passing of the new Code of 'ivil 
Procedure, the application would not have 
been liable to dismissal on account of the death 
of the defendants. There is no case directly in 
point decided since the passing of the present 
Civ'l Procedure Code, hut the point was con¬ 
sidered by the Allahabad High Court in 
Nitam Uddin Shah v. Bohra Bhim Sen (1). 
There the learned Judges remarked in a 
similar case that it would appear that, when 
the application to bring the heirs of the 
deceased defendant on to the record within 
six months from the date of her death had 
not been made, the suit bad abated. They 
then added that it was not necessary for 
the decision of that case that they should 
decide that point. Having regard to the 
alterations made in law regarding mortgage- 
suits by the bringing of certain portion of 
the Transfer of Property Act into the Oi?il 
Procedure - Code, I think there is no ground 
for holding that applications made in a 
mrrtgage-suit after a preliminay decree bad 
been passert and before the final decree are 
exempted from the provisions of Order XXU ' 
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of the Code. From rale 12 of that Order 
it would appear that the provisiooB of rales 
3, 4 and 8 do Dot apply to prooeedings io 
exesotioD of a dearee or order, bat there 
is Dotbiog else io the Code whiab takes 
prooeediogs in a soit whioh has not been 
6nally deoided oatside this Order. As was 
held by this Coart in the onse of Amnl tk 
Ohind Farak v. Sarat Chandra Mukheree 
(4), a deoiiiioD whioh was affirmed on appeal 
by the Privy Coonoil in Munna Lai v. 
Sarat Chunder (d), an appHoatiou following 
on a preliminary deoree for sate la not an 
applioation for eieootion. Until the 6nal 
deoree is passed the prooeedings following 
the preliminary deoree in a mortgage suit 
mast be looked on as prooeedings in a 
pending smt. The ooneeqaenoe is that, 
althoagh the deoree holder has three years 
Io apply for making a preliminary deoree 
Bnal, jet if the sole jodgmeut debtor has 
died within that period be will still have 
to oome within six months of the death 
to have his heirs eobstitcted and make 
them Bobjeot to the preliminary deoree. 
We, therefore, uphold the order of the lower 
Appellate Coart and dismiss this appeal with 
ooste. 

Boceuhd, J.— I agree. 

Appeal dumitted. 


PATNA HIGH COURT. 

Litters Patent Appeal No. &0 oe 1920. 

Aagaet lb, 1920. 

PrcMnf;—Sir Dawson Miller, Kt,C hief 

.lastioe, and JoetioeSir B K. Malliok, Kt. 

DEOKl LAL AND OTBlaS—APPELLANTS 

veri t4 8 

RAMANAND LAL— ^xhpondb 

Patna High Court Rules, Ch VII, r. 2 /.imiLinon 
Act (li oj at', applieabilify of, to appeal 

prejerred under cl. ,0 of the Utters Patent. 

Rule 2 of Ohaptor VII of tUo Patna High Court 
Rules oxoludos tho applicability of sootion 12 of 
tho Limitation Act to lippoaltt profarrod undor oiauso 
10 of tho i.ottors Patent ^p. lo , col .J 

Letters Patsuw agaiuot vDe jadgutsut 


170 


of Mr. Jastioe Das, dated 28th May 1920, in 
Seoond Appeal No. 1330 of 1918, affirming 
that of the Sobordinate Judge, 2nd Court, 
Saran. 

Mr. P. 0. Roy, for the Appellants. 

Mr. 11. P. Singh, for the Respondent. 

JUDGMb:NT. 

Miller, C. J.—Tnis application onraes 
before as opon a reference to the Bench 
to determine a question of limitation. The 
memorandum of appeal was presented for 
6liug on the 2nd July this year. The 
judgment from whioh it is sought to appeal 
was delivered on the -Sth May. By the 
rules of this High Court, the appeal being 
ore from the decision of a Single Judge 
brought under clause 10 of the Letters 
Patent, should have been presented within 
.0 days of the date of the judgment 
appealed from. That provision is contained 
in Chapter VII, rule 2. of the Patna High 
Court Roles. The presentation of the 
memorandum of appeal was, therefore, clearly 
out of time as provided by that rule It 
is eoniended, however, that, under section 
12 of the Limitation Act the time requisite 
for obtaining a copy of the judgment from 
whioh it is sought to appeal ought to be 
deducted from the limitation period. Soc* 
tion 12 of the Limitation Act provides for 
certain deductions in oompating the period 
of limitation prescribed for appeals and 
certain other applications, and clause (3) of 
section 12 provides that where a deoree 
is appealed from or sought to be reviewed 
the time lequisite for obtaining a copy of 
the judgment on whioh it is founded shall 
be excluded. The judgment which was 
delivered on the 28tb May was apparently 
not signed until some time later. On 
the 1st June the appellant applied in the 
ordinary course for a copy of the judgment 
and it was not until the 17th that he was 
notiBed by the office of the r^'quisite num¬ 
ber of folios and stamps. Oo the 22od 
Jane be supplied part of the requisite 
folios and afterwards supplied the rest on 
the 2 tu aud uii the 3Jtb obtained a copy 
of tt>e judgment and, two days later, as 
already staled, be presented his memo¬ 
randum of appeal to the Registrar of this 
Court. 

I'ne a loellant contends that, at all events, 
the time beiiveeo tbe let June, when b^- 
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made hie appliaalion for a ocpy. and the 
1/th Jane, when he was notified by the 
office of the regaieite nomber of folios, ehonld 
be dednoted from the limitation period and, 
if he ia ri^ht in this oontention, it follows 
that hia appeal was presented in time. The 
firat point whish it ia neoesaary to refer 
to in oonneotion with the application of 
eestioD 12 of the Limitation Aot ia, whether 
in a oaae like the present where it is not 
nefleasary to file with the memorandom of 
appeal a aopy of the jodgment appealed 
from, the time taken in obtaioina that oopy 
oagbt to be dednoted from the limitation 
period at all. There have been certain 
deeisioDS, many years ago. in the Allahabad 
High Court in which the view was taken 
that the eeetioo shoold not be applied except 
in eases where it was neoeasary to file the 
•opies obtained with the application or me- 
morandam of appeal. The words of the eeo* 
tion tbemaelves do not limit its application 
to oases in which it is neoeaaary to file 
the docnments obtained together with the 
ttemorandam of appeal, and, for myself, 1 
think that there is mnoh force in (be argn- 
inent that the section was not intended to 
be limited to that elass of eases only. It 
i§ not neteesary, however, for the porposes 
of this deiieioD, lodeeide that qoestion be- 
eanse, if the view which 1 take of the ease 
Ib right then eeotion 12 of the Limitation 
Aot bee no ftppiiffttioD to tbo prcsont 
eirenmsatanees. By eeetion 29 it is provided 
that t 'Nolbiog in this Aot shall affect or 
ilter any period of limitation specially 
freeeribed for any enit, appeal or applica* 
Hon by any speeial or local law now or 
hereafter id force in British India.” The 
proviiioDe of that seotion «eem to me 
merely to give expression to a principle 
vrhieb hss already been recognised by 
deeisioos of the highest tribanals, namely, 
that where there is a Statute or a speeial 
law laid down regarding partionlar and 
fpetfal etsee the Legislature did not intend 
by ao anaetment of general import to 
interfere with the provieiona already made 
by an earlier enaetment in the epeoial 
OMS, and there ie a further prioeiple 
of the eonstruotioD of Statotes of a similar 
kind that, where there is a Statute of general 
applieation followed by a sabsoqaeut enact- 
rent applying to special cases, one most 
logkaod cee whether it was the intention 
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of the special enaotment to inculude or 
to exclude the general provisions laid 
down by the general enactment. For that 
porpose ir is a very useful gnide to oon« 
eider whether the special enactment does 
in itself provide what has been called a 
code relating to the questions so far as 
they ODneern the special oa^BS which it 
had to deal with. But it does not seem 
lo me that the principle must be oonfined 
merely to oases in which it can be said 
that there is in fact a special code dealing 
with the whole subject. If it appears 
tha^ by the special law, it was not the 
intention to inorpnrate the provi.sions of (be 
general hw but lo exclude them, then it 
is obvious that, spDiying the ordinary canons 
of oonstrootioa to such a ease, the Courts 
ought not to hold that the Statute of 
general import shoold be incorporated in the 
special lav. It, therefore, becomes nsoeisary 
to consider the provisions of clause 2 of Chap¬ 
ter VII of the High Court Roles, which pres¬ 
cribed the period cf limitation in appeals under 
clause 10 of the LsCters Patent. This rule 
provides that, ‘*Every appeal to the High 
Csurt under clause 10 of the Lct'ers Patent 
shall be presented to the Registrar within 
30 days from the date uf the judgment 
appealed from unless a Beneh in its di^o o- 
tiOD on good cause shown shall grant further 
time. The Registrar shall endorse on such 
memorAndom the date of presentation and, 
afJer satisfying himself that the appeal is 
in order and within time, shall e\nse it to 
b) laid before a Bench for orders at an 
early date. It need not be accompanied 
by a oopy of the judgment appealed against. 
But if it is admitted the appellant shaP, 
within 10 days from the admission of the 
appeal, file a typed copy of the jadgment 
for the use of Iho Court.” Now, readiog 
that rule it seems to me olear that the 
intention of the framers of that role was 
to prescribe an absolute period of limitation 
of .SO days and the only case in which 
that period could be extended was a ease 
whioh a Betcb in its discretion considered 
should be extended upon good eauss being 
shown. Any of the provisious io the Limita¬ 
tion Aot applying to the extension of the 
periods of limitation piesortbed therein might 
appear, apart from the Limitation Aot itself, 
to furnish good reason to a Court, whioh 
bad to decide the matter io its diseretioo 
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for grantiDg an exteDsioD of that period 
aod, therefore, it fieems to me that the 
ioteDtioD was that !□ ail oases noder that 
rnle the qaestion of granliog or refaeing 
farther time was to he within the dieoretioo 
of the Coart opon good eanse being shown 
and that the geneial provisiors of the Limits- 
tipn Aat eboald not be binding on the 
Ooort. In fast, it may be said that the 
provisions of rale 2 of Chapter Vll are 
even more oompreheneive than the provision 
laid down in the different EeotioDS of the 
Limitation Aot, hot it does not neoessariiy 
follow that beoause oertain provisions are 
laid down in the Limitation Act providing 
for an extension of limitation in oertain 
eases that in all sooh oases good eaaee 
would neoeEsarily be shown. 

Having arrived at the oonoloeion that 
seotion 12 cf the Limitation Aot is ezeladed 
by the operation of rale 2, Chapter Vll of 
the High Court Rales, the only qaestion for 
determination is, whether, in the partiooUr 
oiroametanoes of ibis oafe, ary good oanse 
has been shown for extending the limitation 
period. It is quite true that when the 
appellant applied for a oopy of the judgment 
it took from the let to the 17th of June before 
he was notihed of the necessary folios for the 
copy of the judgment required, and, therefore, 
in the ordinary aooree,that period would under 
the Limitation Aot be deduoted and possibly 
might in a oaee of ibis sort also be deduoted, 
but it was not neoessary for him aolually 
to 61e a sopy of the judgment with his 
memorandum of appeal, and if be bad been 
diligent and bad supplied the neoessary folios 
and stamps as soon as be was noti6ed in¬ 
stead of, as be did, partly on the 22nd and the 
balanoe on the 25tb, he would have bad 
ample time in whiob to oonsider, if it was 
neoessary lor him to oonsider. the effect 
of the judgment after seeing it actually >n 
writing. It seems to me, therefore, that if 
bis delay in 6ling tbe memorandam of appeal 
was due in any way to the faot that he 
did not obtain a oopy of tbe judgment 
early enough, that was entirely doe to hie 
own dilatoriness in not 61iog the reqaisite 
folios at the time when he ought to have 
done so. As I have already observed, the 
astual poiiessiot) of the dooumeut in qaestion 
nas not neoessary for the purpose of filing 
bis appeal. He must have koown what tbe 
effast of the jadgment was and in all pro¬ 


bability ooald have filed his memorandam 
of appeal without aotaally having a oopy 
of the jadgment before him ; but, even if it 
were neoessary for him to have it before 
filing his memorandum of appeal, he wasted a 
period of about 10 days and I do not think 
it oan be said in the present oase that 
any speoial eanse has been made out why 
the period should be extended. In my opinion, 
therefore, the memorandam of appeal should 
be rejeoted. The value of tbe appeal in 
this oase is small. There is Qo spesial 
provision for assessing the costs of the re¬ 
spondent. His eosts cannot have amounted 
to very muob and, therefore, we assess a 
earn of two gold mohurt, to inolude bearing 
fee and any other costs he may be 
entitled to, 

MdllioiC, J.—I agree. 

Order acecrdingly. 


CALCUTTA HIGH COURT. 

Appial Orioiral Diobki No, 163 

09 1918. 

February 5, 1920. 

Pretent Mr. Ja«)tioe Riohardson and 
Justioe Sir Syed Sharusul Huda, Rr. 
JATINDBA NATH DUTTA—DiriiiDisT— 

Appcllart 

venue 

SURESH CHANDRA RAY 
OHOUDHUftY AND orasRS—P laimtihs — 

RtfiPOHDRHTS. 

Account, tuil for rendition oj—Papen nec^Mary for 
pTcpariny occounr toith plaintiff and not produced, 
effect of —Suit, whether maintainable. 


AitoT tho rem^ral of a *^016 of a Zomiadar from 
hia oiBoo tho Zemiudar brought a Buit agaioet him 
to roodor au account for a cortain period of his 
managoment: it was proved that the papers roiatiug 
to that period had been taken away by tbe Sadr 
Naib of the Zemindar, and tho defendant urged 
that it was impossible to prepare tho account 
witbont those papers which the plaintiff would aot 
prodneo: 

Held, that tho suit was not maintainable, 
ooL 2 ] 

Appeal against the decree of the Sabordi- 
nate Judge. Rajsbahye, dated tbe 2^tb of 
January 1918. 


[p. 188, 
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JiTIHDRi KITH DCTTA V. 8BRI9H CHlKDBi BAT 

B.hDP S.r»( nov Phcrdhurv Bod 

rtobodh Conmer Dof. tor fhf. Arp^llnrt. 

BftbD 7). N, Bagrhi, for the Respond 
enw. 

JUDGMENT.-Thi, appeal is by the 
deferdapl and arieee oot of a enit for 
a.eoont. The Conrt below baa paeeed a 
deeree in lerma of the prayera in the 
plaint and the defendant has been called 
npnn to render an aoooont for the period 
of hie service, which means an aoonantfrrm 

Bon n o *'’® '0“' •'“'■"•ha 

itiZU bb. He has also been reqoired to 

Bubmit to the plaintiffs certain papers 

mentioned in Sobedale ha of the plaint 

The facta, so far as it is necessary to 

state them, seem to he these. The defend 

ftnt, ^ was appointed Naib of the plaintiffe’ 

Zemindan at Ranffamatia. He eiecated 

& kabuhuat and entered into serivoe on the 

Bhadra 

R.8. He continaed in service till his 
diamisaal on the llth .laiatha 1320, corre 
ppondinjf with 25th May 1913 There is 
no dispote as rp^arda these facta. The 
defence of the defendant was that as a 
matter of fact, he had rendered acooonts 

* 1_ • M he waa pre 

parinff his acoonnt, for the other years 

when he was dismissed and the Sadder 

Naib came to bis Untohery and took pnsaea. 

eion of all the papers withoot givinj? him 
any receipt for the same. He said that 
It was not possible for him to render an 
aoaonnt withont bavins access to those papers 

1 posseseion of the 

plaintiffs. He also raised varioos other 
objections each as limitation, eto, as will 
appear from the issoes framed in the suit 
The more important of these objections have 
been nrged before as on his behalf by hia 
learned Vakil in sapport of the appeal 
Fonr qaestions have been raised ard if 
any one of these is decided in favoo^ of 
the appellant, the plaintiff,' ,„it y, 
to be dienaiaaed. It ha, been firat arRnod 
that, after the appointment of the defend 
ant, the plamtifle appointed two enoeoesive 
Jamanahthei who were given independent 
power, and that, (therefore, there wee a 

whhrn‘“th“” of the eonfrael 

Tf Ih! of Aeotiona HOI and 207 

of the Indian Contract Act. It has h<.<.n 

oot having 

prodoeed the aooonnt paper, made over to 


OASIS. 


[IISI 


them cannot soe for any aconant and, in 
sopport of this contention, reliance baa 
been placed on a decision of this Conrt 
[Upeiidra Kifhore flat CAouid^ttri/y, fiam 2*'jfa 
l>eht/a Chaudhurani (1)1. The next argument 
on behalf of the appellant is that the 
oap« is one governed by Article 89 of the 
Limitation Aot and not by Article 116, 
and that there having been from time to 
time a demand for aoooont and non. 
oompliancp with snob demand on the part 
of the defendant, the claim for aoonnnt 
previoaa to aaoh demand must be held to 
have been barred. These are the principal 
points that have been urged in support of 
the appeal. We think it will be convenient 
to deal with the second point Brst. 

The plaintiffs brought their suit about 
two years after the dismissal of the 
defendant. In the plaint they did not 
admit that any accounts had been rendered 
or any nikash papers 61ed by the defend 
ant. Long after the defendant’s written 
statement was filed, in which he alleged 
that be bad rendered nikaiH up to I3l7, 
the plaintiffs prayed for an amendment 
of the plaint. By that amendment, they 
admitted that the defendant had compiled 
a niMoth jurdt up to the year 13 7 and 
had delivered it to the plain»iffs after 
signing it and they filed the furdi along 
with the petition for amendment. That shows 
that the plaintiffs did not come to Court 
with a straightforviard case. It also 
appears that they claimed papers from 
the defendant which are mentioned in 
Schedule ka of the plaint, which were 
clearly in their possession. Wo have been 
referred by the learned Vakil for the 
appellant to a list of papers which wore 
filed by the plaintiffs in the Balnr Qhat 
^ nnrt in a suit against one nf the gnmaitat 
seryiiig under the defendant, some of which 
at least ore identical with the papers 
elairoed from t'le defendant. Oircurostances 
such as these throw very considerable doubt 
on the 6ona M« of the plaintiff’s olaim. 

Coming now to the evidenoe on the point, 
we find that, so far as the acconnts are eon. 
eerned, the only dispote between the parties 
was with reference to the bilan jama 
khararh and the bilan jama kha^aeh only, 

A perusal of the numerous letters that passed 


(1| 4 lod. Oac. 642| 18 0. W. N. 006. 
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between the defendant and the phintifE^’ plaintiff, and 
manager makee that matter perfeotly clear. 

It also shows very olearly that all the 6ifan 
jama kharach ap to the end of 1*17 had 
been 61ed. If these papers have not been 
explained, the fa«t reraaioe that the pUintiffs 
never gave the defendant an opportnnity to 
explain them, and they have not up to this 
moment ehown how these papers ere in any 
way inoomplete or inoorreot althongh the 
vouohera in support of them are with the 
plaintiffs. The question, therefore, narrows 
down to theaoooQot for the period from 
till the defendant’s dismissal in Jaistha ld20 
B. 8. As regards this period it seems to us 
that no question of limitation arises and the 
learned Vakil for the defeniant has. so 
far as this part of the olaim is ooneerned, 
argued that though his olient is willing to 
render an aoeount of the bilan jama kharach 
in respeot of this period, it is impossible 
for him to render suah an aoeount until the 
papers whieh were in bis possession and 
which he either made over to the plaintiffs’ 

Sudder Naib or were seized by that officer 
and taken away by him without giving a 
receipt therefor are produced. The plaint¬ 
iffs, on ths other hand, say that this etory of 
these papers having been made over or seized 
by the Sudder Naib is untrue. They rely upon 
certain discrepancies in the evidence of the 
defendant as to the date on whieh the papers 
are alleged to have been seized, whether 
it was on the 12th or the I4th. These dis* 
orepanoies lie within a very narrow compass. 

The witnesses were depising about more 
than four years after and discrepancies like 
these do not necessarily throw any doubt 
on the truth of the evidence given by them. 

In support, however, of ihe story that the 
papers were seized by the Sudder Naib, Kali 
ProBonuo, we have two strong oiroumstancea 
in favour of the defendant. In the first 
place, it appears that, immediately after the 
occurrence, the defendant not only lodged an 
information at the thana about the seizure 
of those papers but also sent a petition to 
the plaintiff’s manager stating the facts and 
expressing his inabilit^y to prepare an account 
without having aosees to those papers. The 
two most important witnesses on the point were 
the Sudder Naib, Kali Prosonno and Debi 
Pursad the iamana&ti^, but they have not been 
examined, the reason assigned being that 
they are no longer in the service of the 


one of them, Debi Pursad, 
has taken serv'oe under the Ohota Taraf 
with whom the Btra Taraf is in terms of 
enmity. That may or may not be so, bat 
if the plaintiffs had brought the suit earlier, 
prnbablv the evidence of these witnesses 
woold have been available. Besides, it is 
rot likely that the defendant wonld be 
allowed, when he was dismissed and the 
dismissal was in the presence of the Sudder 
Naib, to take away to his own house cart¬ 
loads of papers from the Cutahery as is 
now alleged on behalf of the plaintiffs. That 
is a story which it is difficult for us to 
believe. On the whole, having regard to the 
oocduat of the plaintiffs in exaggerating their 
claim and in suppressing facts which they 
ought to have admitted, we think the balance 
of pr'-bability is on the side of the story told by 
the defendant and bis witnesses and we are of 
opinion that it is imonssibie for the defendant 
to render an aooonnt for the yeare l3l8 
and 1319 without the plaintiffs producing 
the papers that it has been proved are 
with them. They have through their learn¬ 
ed Vakil expressed their inability to pro 
dace those papers on the ground that they 
are not in their possession. That being 
po, we think it would be useless to direct 
an account being taken from the defendant. 
Id this view of the case, it is not necessary 
to decide the other points raised by the 
learned Vakil for the appellant. We ac’ 
onrdingly decree the appeal and dismiss 

the plaintiffs’ suit with costs throughout. 

Appeal decreed. 


MADRAS HIGH COURT. 

Seoohd Civil Appbxls Nob. 2388 ahd 2388 to 

2395 Of 1917. 

March 8, 1920. 

Pfi$eni •. _Mr. Justice Seshagiri Aiyar and 

Mr. Justice Moore. 

PAI<AYAK^Y^L .WAMI SANGUMU* 
GErfvVARAR. TUROCOH itsTbqstib 
PILLAIMUTHU PILLaI— 
PLiisTifP - Appellant 

V«TIU$ 

VBYINRAMUTHU PILLAI and others 

_DKPEND NTS—R<:.pO'<DKNT«. 

- cniowinmt—li'riutnption by Qovernmen 
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roAo^nlad ,L -o'^o-aBed. 

service etc’• ti pcrformanco of tho 

ns tho ’truslPo^^® Committee appointed the plaintiff 

a^P.^,".'cZn","". co„d„otod\ut al.o ,n 

plaintiff hv7».rp ^ - a ^ appointment of the 
fp 185, c^. 1*!] '» appointment. 

Sesocd appeal, aeainat the deoreta of the 

n!i« '^'""a^olly, in Appeal Snite 

Noe 236 to 24-1 of IBl,;, re.peotively, pre- 

thl”ri '*,*“T‘J'’® the Coort rf 

Sod K ° 00^,“”"'’ '■" Original 

qnn 303 to 305. 307, 

300 aod 306 of 1913. 

PACTS appear from tho jndffment. 

Kruhna Axycr, for 
he Appellant.—The appointment of plaint- 
>ff as t.Dsfee is valid. The powers of 
Government m respest of Crown grants 
! igher than that of private donors. 
When Goyeinment donated the lands (o 
ho Ocmmittee cn sondition of their doing 
the tempiseerviees properly, the Committre 
impliedly had the power to appoint enmpe 
tent men to do the eerviaee. 

Mr. Knahnoiaicmy Atpnr, for the Respnrd- 
CLts.—The ordfr of Government donating 
the lards to the Committee on oondition 
[! A fu ‘fce lerviees properly 

had the effect of appointirg (he Committie 

members theroeelves as trustees. It was 
ftra xire, of the Committee to delegate that 
fnnotion to others. 

JUDGMENT —The main qneelion for 

dtoi.ion ID all Iheaa re.ond appeals ia 
whe hertha plaintiff, «ho olaima fo be tho 
troiloe of tho tomple, hoa been validly 
appointed The hratory of tho negotiV 

moot h ““”«»• 

mont by the Goyornmont to the Siva 
Tomple Committoo of tho Tinnovolly Di,. 

OM fortho tompio provionely and.« e<,„„,„d. 
the temple wao not monoged by tho Board 
cf Hevor oe order R,gulati.n VII of 1317 
ArrArerfly, the temple would not oonio 


1863. The 
doing the 
aa is the 


otder section 3 of Act XX of 
archalas of the temple were 
dntifs of the dherma kartot, 
fase even to dsy in many (errples That 
bfy grcMly neelfoted the affairs of the 
temple, end allowed others to trespass on 
© rroperty are olpsr. G'^<vernn>ent, in the 
y€ar Jyjo. reroivtd to pat an end to this 
e’ale of sffairs and resumed the lands from 
the Qtchakos, Exhibit BB In respect of the 
Hoti lands, they oonverUd them into ryotvan 
holdings end resolved to give the temple 
y way of a allowance, the assessment 
txed cn them. As regards the bulk of 
pnr.not lends, they granted pattos to the 
temple, Exhibits K and Kl. The order of 
refumptioD is in these terms 

The tnam lands covered by title-deeds 
Nnf. 1129 end 1216 in the Ottapidaram 
laloqof the Tinnevelly Disfriot will be 
folly apsfs^ed. Ryoitcari pattaa will be 
issued in favour of the persons who posseso 
the ooonpaney rights therein. 

The Board of Revenue ie requeefed 
to ascertain whether the Distriet Temple 
Ocmmittee is willing that the net asseee- 
ment rn the inam lands should be assigned 
to it on oondition that it makes satisfas- 
toiy arrangements for the doe psrformanee 
ff the rervice in the Sonkomaheswara- 
s«ami Temple at Pashayakayal in the 
Srivsikontam Taloq. " 

Upon this, the Temple Committfe made in- 
qoincB in the neighboDiing villages atdsp- 
roinUd plaintiff as thetrosiee. We ate inelincd 
to think that this appointment must have bein 
communicated to the Government through 
the rolleotor. as Exhibit ,9. the order, refers to 

directions from the Collector on the subject. 

The question ie, was the appointment of 
the niaintiff by the Temple Committee 
valid P We think it was. it ean hardly be 
d' ubted that, if the Temple Committee were 
themselves appointed trostees and if that 
appointment was by a private donor, the doneea 
would not be competent to delegate their funs- 
lions. It would offend the rule against the 
alienation of public officee. and the prioot- 
pie (Jelegatut non potest dsUgars. But the 
present case ie not within Ibeir mischief. 

'J he proper way to look at the action of 
lie Govfrnment ie ibis. The Government, 

as the aopreme aotbority, ^opnd that eodow* 
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meots made by previoas ralers were mie- 
managed. They resumed the endowmente, 
as they bad power to do, and tbemseWea 
made a fresh grant of the assessment on 
the suit lands and oi other lands to the 
temple. They, no doubt, donated the lands 
to the Committee and asked them 'to make 
eatisfastory arrangernsn's for the dus per- 
formanoe of the seryiee, eto.” This is the 
weakest point in the Government order and 
Mr. Krisbnaswami A'yar was not slow to 
t\ke advantage of it. His oonteution was 
that the Government appoiutel the G.>m 
mittee as trustees and tha', therehre, the 
appointment of trustees by this body was 
ultra tirei. We are of opinion that the 
language of Exhibit BB should not be eo 
narrowly oonstrued. In our opinion, the 
Government, as the grantor, gave ample 
power to the Committee not only to see 
(hat the servioes were properly oonduo^.ed, 
but also to appoint oompetent men to 
supervise the performanse of (hose servises. 
The fast that the appointm3ot of a trustee, 
was made under instmotions from the 
Collestor strengthens (hie view of Exhibit BB. 
The next question is. was it oompetent to 
(be Government to delegate eooh powers. 
Under the Crown Grants Aot, the restrio- 
(ions under wbioh private donors labour 
are not binding on the Government. As 
pointed out in Rajindra Bahadur Sin^jh v. 
Rani Raghubant Kuniear (1), the Government 
ean make a grant to whioh objeotions bas^d 
on the rule against perpataities oaonot 
apply. Therefore, it was within the power 
of the G>verameot to give the property 
to the Committee and to invest them and 
their euooeeeors in cffiee with the power 
of nominating eaoosssiva traeteis. The 
matter ean be looked at from another point 
of view. It was hold in Annatani Fiilai 
V. Ramakriihna Aiudiliar (2) that a person 
bolding the offise of truaiee oan presoribs 
to appoint future truetees by Will. Woat 
oan be asquired by presoription against a 
private owner, is oertainly ultra vires of a 
grsntfrom Government. It is open to Che 
Government to elotbe the donee and his 

(G 4S Iiid Cas. 21S: [. A I U- 21 O. 0. lOI, 21 

M. L. T. 2H2j 5 0 L .1 lOlj B L. W. P70i 4') A. 473; 
0018) M, W. N.8tl; 28 0. L. J. 406: 23 0. W. N. 
lol, 20 Bom. L. fi. 1076 (P.C,). 

1?,' 24 M. 219} U M. L.J. 1. 


enooeasoF'in'Offise with powers to appoint 
trustees. The fact that the power is not 
to appoint snooesGors, bnt persons daring 
the lifetime the donee oanno': make a 
differeiioein principle. We must, therefore, 
hold that the trustee was properly appoint¬ 
ed and that the suit by him was sustain¬ 
able. We have purposely refrained from 
basing onr judgment on the very narrow 
ground that the temple did not oome 
within eeotion 3 of Aot aX of i863 whioh 
was the vie v taken In the Courts below, 
beoause, as was poiuted out by Mr. Krishna- 
ewami Aiyar, they do not seem to have 
realised the differenoe between minagement 
of trust and ownership of property. 

Oo this oocolusion, we prooeed to deal with 
eaob of the eeeond appEals separately, in 
eorr.e of them, there is a boding by the 
histriet Munsif that the lands in suit are not 
inoluded in Exhibits K. and Kl., granted to 
the Committee. The lower Appellate Court 
has expressed oo opinion on that question. 
There must be a boding hv it whether the 
lands olaimed in the snit are inoluded in the 
palti granted to the temple by Exhibits K. 
and K), 

We most, therefore, ask for a boding on 
the evidenod on reoord on the above point 
in Seoond Appeal No. 2386 of 1917; as 
regards Item No. I, in 2388 of 1917; as re* 
gardfl the entire property, in Seootd appeal 
No. 2392; as regards 1 acre and 62 oents 
not lost by presoription. Findings will be 
submitted within six weeks and seven dsyi 
will be allowed for bling objeotions. 


In pursuanoe of the order oontaioed in the 
above judgment the Oiatriot Judge of Tin* 
nevE-lV submitted the following 

FINDING—These three appeals have 
besn remandel for a boding oo the question 
whether oartain lauds oonoeruad in them are 
inoluded io the paita Exhibits K. and Kl. 

granted to the temple. 

• • • • 

In the result, therefore, I bnd that the 
plaintiff has failed to prove that Item No. 1 in 
Original No. 297, (i, 39 .:7, 35-54), 

the land oonoerned in Original Suit No. 298 
and the portijn of Sarvey No. 38 oonoerned 
in Original Suit No. 30 > are inoluded in the 
pattas (Exhibits K aud Kl) grunted to the 
temple. I would, therefore, answer the igsae 
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Bent to me in tbe negative, in all three 
enits. 


JUD3MENT.—We aeaept the Bodinga 
and dismiaa these second appeals with oosta, 
exaept in Second Appeal No. 2392 of 
1917. 

Appealt ditmtised, 

M. 0. P. 


OALOUTTA HIGH COURT, 

Appial psom Obdib No. 213 or 1919. 

May 21. \it20, 

Pfsienl.'—Jastiee Sir N. R. Ohatterjea. Kr., 
and Mr. Jaetioe Panton. 

RA61UDDIN—JuDQMBNT* oinros_ 

Appbllimt 

wrtui 

RAM KANAI SEN—DccRBB>HOLUia 

— Rbmpondint. 

Execution of deeree—Decree capable of execution 
but not executed unthin three yeare, effect of^Amend^ 
ment of decree, whether rovivee decree 

A. dooroo which is capable of elocution and is not 
executed within throe years from its date becomes 
dead and cannot be rovirod by a subsoquunt 
application for amondmont. [p. I HO, ool. 2.] 

Anandram r. Nityananda Barham, 82 Ind. Cos. 
744, followed. 

Uahamaya Praead Singh t. Abdul Ilamid, 21 Ind. 
Oas. 6l6i 18 0. W. N. 260 at p. 268, distinguished. 

Appeal against the order of the Sabordinate 
Judge, lat Court, Chittagong, dated the let 
of April 1919, affirming that of tbe Manaif, 
3rd Court, at Chittagong, dated tbe 4th of June 
19i8 

FACTS appear from the judgment. 

Dp, 8arai Chandra Baeak (with him Babu 

Chandra Sekhar Sen), for the Appellaot._ 

Tbe judgment-debtor is tbe appellant. The 
appeal arises out of an applieation for ezeou* 
tioD of a mortgage-desree. Tbe plaintiff, 
deoreo'holder is the mortgagee of defendant 
No. 1. The defendant No. I who is the 
brother of the plaintiff mortgaged the pro¬ 


perties for the dissharge of debts to the joint 
family. After the mortgage, the plaintiff 
sold some of tbe properties to tbe defendant 
No. 3. Owing to defendant No 1 having de* 
faulted in paying Government revenue tbe 
defendant No. 7 purshased the property at tbe 
revenue sale. It was subsequently found 
that the sale was fraudulently prosured. 
During the pendenoy of tbe suit, a sompro* 
mise was effected by which the whole burden 
of the debt was thrown on the property 
purchased by my client The decree was 
contested. Both tbe Courts have found that 
the application for execution was made out 
of time. After tbe filing of the application tbe 
plaintiff, who ic the eherietadar of the Court, 
filed a petition for the amendment of tbe 
decree. No notice of the application, how¬ 
ever, was given to my client. Tbe Court 
held that the plaintiff was entitled to get tbe 
decree amended as prayed for. The Courts 
now hold that the present application is not 
barred by the law of limitation. My sub¬ 
mission is the application is clearly barred, it 
being made more than three yesrs after the 
da'e of decree. The preliminary decree 
was dated Jane I9i2. The final decree was 
made on the 6th February 1915, The pre¬ 
sent application was made on tbe 25th 
March l9l9. Farther, the amendment made 
was unsubstantial. The prayer was for varia¬ 
tion of costs awarded by the decree. It was 
not their case that the previous decree was 
incapable of execution. 1 submit, the mere 
fact of an application for amendment of a 
decree woold reoive a dead decree. The 
decree was already gone when the amend¬ 
ment was soaght to be made. The case 
reported in Anandram v. Nityananda Barham 

(1) bears directly on the point. The ease 
in Mnhamaya Praead *^ingh v. Abdul Hamid 

( 2 ) , relied upon by tbe lower Court is clearly 
dietinguiahable. On priuciple, the amend¬ 
ment of a very unsubstantial nature eannot 
revive a barred decree. Refers to Tarsi Ram 
V Man Singh (3). In the present case the 
decree was dead already. Refers to Oolueh 
Ohunder Muetant v. Qunga Narain Mussani 
(4). Once the execution is barff-d there 
nothing to revive tbe decree. 

(1) 82 Ind. Oat. 744. 

(2 21 Ind Oat. 6l5i 18 0 . 17 . N. 266 at p. 20S. 

(31 8 A 492; A. W. N. (1886J 166i 6 Ind. Deo. 

(N. a , 224. 

t4J 20 17. B. 111. 
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Baba Narendra Kumar Das, for the Re 
Bpondeot.^ The real oontroversy in the suit 
was as to whiob property would be sold. 
The most importaot part, therefore, was omit* 
ted from the fioal desree. Under the amended 
deoree direotions as to eale were given. 
Refers to Hahamaya Prasad Singh v. Abdul 
Bamid (2). The previous deoree was iocap- 
able of exeoatioQ without the amendment. 
Ae regards notiee they were issued but not 
properly served. Further, no notiee is at 
all neaessary. The applieation therefore, 
not barred. 

Dr. Saraf Chandra Basah replied briefly. 

JUDGMENT.—The question involved in 
this appeal is, whether the applieation for 
execution of the deoree was barred by 
limitation. 

The preliminary deoree was dated the 
28th June 1912 and the final deoree was 
dated the 6th February 1915. The applioa- 
tion for exeeution was made on the 25th 
Marah 19l8, tbatis more than three years 
after the date of the final deoree. 

-.that snbspqaeiit to the 25th 

fin applioation for amendment of 
the deoree was made on behalf of the dearee- 
0 fi*** That application was allowed without 
any notiee to the judgment.debtors. After the 
amendment was made the jndgroent.debtora 
were served with notiee and then they 
appeared and raised objeetion to the exeeu- 
tion on the ground that it was barred by 
imitation. Tbe Courts below have overruled 
10 plea and the judgment-debtor-defendant 
No. d, hae appealed to this Court. 

above, the deoree was barred 
j ^ application for exeeution was 

made whieh was more than three years after 
the date of the final dearee, and the mere fast 

^^**^**^**^*^ ®°*a^dm6nt was made 
^^® decree had been amended would 
not have the effeot of reviving a dead decree 
0*“ giving a fresh start to tbe dearee.holder 
nniesB the deoree was incapable of execution 
Before the amendment. See the case of 
Anandram v. Ntlgananda Barham (1) (Miscel- 

291 decided by 

19^6)° Teunon, JJ.,on .Slst January 

Ooart has reliud upon the case 
I ^ahamaya Prasad Singh v. Abdul Hamid 

*^® deoree did not 
y e reliefs granted and was incapable 


of execution unless it was amended; and it wav, 
therefore, held that the application for execu* 
tion of the deoree after tbe amendment was 
not barred by limitation. In the present oase 
the deoree was capable of execution. 

It is contended that in the preliminary 
de'^ree it was stated that the order in whiob 
the properties would be sold, would be 
determiued hereafter. That appears to be 
the direotion in the judgment and there is 
no discrepaucy between the judgment and 
the deoree. Tbe applioatiou for amendment 
merely stated that the preliminary deoree 
and the final decree had been erroneously 
drawn, that the preliminary decree was not 
in aocordanoe with the judgment nor was 
the final deoree in accordauoe with tbe pre¬ 
liminary deoree The Court by its order of 
amendment sta'^ed that tbe order in which 
the properties would be sold, would be 
deiermined in the execution prooeediugs. 
\7e do not see how, if the decree was in¬ 
capable of execotiou before the amendment, 
it became capable of execution by tbe order 
of amendment when it was made. 

There was also some varia'^inn of a few 
rupees with regard to the amount of costs. 
That did not render the decree incapable of 
exenation before amendment. 

We was accordingly of opinion that the 
decree as it stood, was capable of execution 
and not having been executed witbiu three 
years from the date of the final deoree, was 
dead, and could not be revived by a subsequent 
applioation for amenduient. 

The appeal must acoordingly be allowed 
and the apolication dismieeed with costs in 
all Courts. We assess the hearing fee in this 
Court at oue gold mohur. 

Appaal allowed. 
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ABDUL WABID V. HALIHA KHlTUK. 

ALLAHABAD HIGH COURT. 

SiCOjtD OiviL Appbal No. 873 of 1918. 

January 5, 1920. 

Pre$ant: —Mr. Justice Tudball and 
Mr JoBtioe RaBque. 

ABDUL Wahid—Pl4ihtiff—Appillabt 

versui 

HALIMA KHATUN and AMOiniR— 

Dsfindakts— Rbspondiiits. 

Custom—PrC'Cmption^Solo oj rtyA{ U> recoivt 
Certain allouyinces, tofuther subjsct U> pre-emption. 

The custom of pre>omption docs not apply to a 
Halo of tho right of a semindcr to roeoivo oertuin 
allowaucos from the muafidart of a Tillage. 

Second appeal from a decree of the Addi¬ 
tional Subordinate Judge, Moradabad, dated 
tbe 82th of January 1918 conBrming a 
decree of tbe Additional Moneif, Amroha, 
dated tbe 29th of November 1916. 

FACTS.—In parte of tbe District of Morad* 
abad there are two classes of proprietary 
rights, namely, cemindart rights and muu/l* 
dart rights. Tbe vtuofidar is really the 
proprietor and pays naaarana to tbe Govern¬ 
ment, tbe aemindar being entitled to receive 
a very email allowance from the mua/idart 
and one of tbe aemindan sold this right, 
and another ccmtndar sued to pre empt tbe 
Bale. Tbe lower Court dismissed the suit 
on the ground that tbe custom of pre emption 
could not be applied to the sale. 

Tbe Hon'ble Saiyid Bazi Alt, for the 
Appellant. 

Mr. 8, A. Haidatt for the Respondents. 

JUDGMENT.—We think that the deci¬ 
sion of tbe Court below was obviously correct. 
The right in respect of which pre emption 
is claimed is clearly one to which no custom 
of pre-emption could possibly apply. We 
dismiss tbe appeal with costs. 

Appeal dismuted. 


(IS 21 

DBAS A 00. r. BIB MARaTAN 81H0H. 

CALCUTTA HIGH COURT. 

Appcal from Appillitb Diohxis Nos. 1466 

and 1554 OF 1916. 

May 13. 1920. 

Ptesenl Jnitioe Sir N. R. Chatterjca, Kt 
and Mr. Justice Panton. 

Is No. 1466 OF 1618 
Mbbbbc, DHAR AMD COMPANY 
— Plaintiffs—Appillaitts 

veriu$ 

SIB NABATAN SINGH and anothib— 
Difihdantc—Riiponoknts. 

In No. 1554 of 1918 
Mcs BS. DHAR AND COMPANY AND 

ANOTHAR— DsFENDANTS—ApPBLLANTI 

tereiis 

SIB NARAYAN SlNGHA— Plaintiff — 

RtSPOsDBMT. 

Sreeulion of document—Proof, melhod of—Civil 
Procedure Code (Act Y of 1008), ». l0i-8uU to 
recover price of coal, nature of—Appeal, second. 

Tho ordinary mode of proriag the oxooutlou of 
a dooumont whoro tho oxooutoot donioa that ho 
WTOto it, is by oalling some ono who saw him write, 
or who knows his handwriting or by n oomparison 
of his signature with bis signoturo on other doou- 
monte written by him. [p. 189, ools. I A 8.] 

A suit to reooror tho price of ooal supplied under 
an agreement is in tho nature of a Small Caneo suit, 
and whore tho amonnt sought to bo rooerorod therein 
ie below Us. 6U0 a second appeal is liarrod under 
soolioD 102 of tho Civil Procoduro Code. fp. 189, 
ool. 2.] 

Appeals against the desress of the Addi- 
tiooal District Judge, Hoogbly, at Howrah, 
dated the 25';h of April 1918, reversiog 
that of the Munsif, 2 id Court, at Howrah, 
dated tbe 2ith of September 1917, 

FACTS appear from the judgmsuk. 

Baba IdohendrandK Sou (with him Bibo 
Lain Mohun Mifro, Bibo Monmtth'i Kumir 
Pal for Baba Bipin ($r.), for 

the Appellant.—Second Appeal No. 146 I of 
1918 arisec out of a suit by the appellanlc 
for recovery of damages from the defend > 
ant on the ground that the Utter had 
failed to supply oial in acoordauss with 
an agreement evidence i by the letter 
(dixhibit l). The lower Appeliale Court 
ba^ dismidsed my suit on the ground that 
there was no direst evidence ae to the 
aignatnreof the defendant on Exhibit 1. 

My only point ie that the genaioenees 
of a document embodying a contract can 

be proved by evidvoep Ptb^r Ihcq 
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direct evidboee is not the only 
mode of proviog the geoDineoess of a 
fODtraot. There are several papers od tlie 
record which bear the admitted signatorej 
of the defcDdant ; eo when the defocdant 
denied execotioo, the Ooart eoold have 
compared the eignatore on the letter 
(bizhibit 1) with those admitted sigDatores. 
Under the?6 ciroamstances, I pray for a 
remand. 

Dr, Dwafkanoth Mitr-i (with him Baba 
Satindrano/A Idooktr ee\ for (be Respond* 
ents—Tte letter (Exhibit 1) is the basis 
of the contract. It is alleged to be in tbe 
bandwriting of tbe defendant. The hand¬ 
writing, therefore, ooght to have been 
proved. See section 67 of tbe Evidence 
Act. When the defendant denied that 
he wrote tbe docoment, bis handwriting 
ebonld have been proved by calling some 
one who saw tbe defendant write, or who 
knew hie handwriting. Tbe plaintiff 
having failed to do this, bis enit has been 
rightly dismissed. 

As regards Second Appeal No. 1551 cf 
1918, tbe appeal is clearly barred under 
section 102 of tbe Code of Civil Proaed ore. 

Baba idohendranath Roy replied. 

judgment.—T hese two appeals arise 
Mt of two salts in one of which, viz., in 
Beacnd Appeal No. 1466 of 1918, tbe appel- 
lants Dbar and Co. claim Bs. 500, odd, 
ae damages from the defendant on the groond 
that the latter had cot ropplicd ecal in 
acocrdaroe with the egreemenl entered 
into between them. In the other sait. 
fcbib Narain Singh claimed Re. 229 
annas 6 from Dbar and Co. being the 
balance of tbe price tl coal sapplied by the 
former to the latter. 

The Coorfc of Brat instance decreed both 

tbe salts. On appeal, tbe learned District 

Judge dismissed the sait of Dbar and 

Co. atd decreed tbe suit of Sbib Narain 
SiDgb. 

IhUniy appealed to 

this Oonrt in both tbe cases. 

learned Additional 

no d,re.t oviden.e a, to the .ignatoro of 

Sbib Narain on tho lottar (B.bibit 1). 

•he salt mast fail. 

»ba?b^°^'’r';. denies 

In„d . tbe ordinary 

mode of rioving tbo eieaotion is by .ailing 


eoms one who saw soch person write, or 
who knows his handwriting. Bat that 
is not the only mode in which it can be 
be proved. Pjr insiaro', in tbe present 
case ihere are reveral papers on the record 
which bear tbe admiUed signatores of 
Shib Narain and the Coart caald have 
compared (be signatore on tbe letter with 
those signatnres 

It has been pointed oat to as that the 
judgment of the Monsif proceeded apon 
several groands on the qaestion whether 
the letter was written by Sbib Narair>, 
and none of those groands have been 
taken into consideration by the lower Appel¬ 
late Coart. 

Jn (hese oiroamatanoep, we think that 
the case (Second Appeal No. 1466) should 
be sent back to the lower Appellate Court 
in order that tbe question as to the 
genaineness of Exhibit 1 may be considered 
by it on the evidence on tbe record and 
the case disposed of aosording to law, 

Costs to abide the resalt. 

The other appeal (Second Appeal No. 1554 
of 1918) arifes out of a sait, as already 
stated, for recovery of B?. 22.0, annas 6 
being the balance of tbe pries of coal 
sapplied by tbe plaintiff to the defendant. 

The sait being of the valoe of less 
than B?. 600 is clearly of the nature of 
a sait cognisable by a Small Oaase Ooart. 

The appeal is accordingly dismissed with 
costs. 


Appeali dtsmitsed. 


X lilun \j\j\jal\ 

Civil ExTKAOBDiHAar Applio4Tioii No 2^7 

09 1919. 

July 2, 1920. 

PiMprit:—Sir Norman Maoleod, Kt, Chief 
Jasliop, and Mr Justice Fawcett 
ERAOHSbAW DOSABHAI ’ 
TODDiWALA—DiPiMPAHT—A pplicant 

terms 

BAI DINBAt —Plaintifp—Opponint 

PraHtUiKi/ Sinall Causo Courts Act (XV of 1882J 
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<?. 19 (h)—ir5i7rofion— TU'fercnr^ by hunhand ani 
io»/e to ietlle amount of maintenance payable to wife 
in ca*€ of Heparation, legality of —.lirarJ—SuiV to 
enforce award, maintainability of—Jurisdiction of 
Small Cause Court. 

An agrooment botwoon a Parei husband and 
wife to livo Roparatoly is a lawful and binding 
agreement, and a roferonco to arbitration of the 
question ns to the amount of tlio wife's main* 
tenanco, in the event of their separation, is (|uito 
legal, [p. 191, cols 1 A y,] 

If an award is given on such referonco the wife 
can sue to enforce the award and to recover 
arrears of maintenance under tho award tSuch a 
suit is not barred frt>m tho cognisance ofa Small 
Cause Court by clauso ih) of section |h of tlie 
Presidency Small ( ausc Courts Act, tho suit not 
being one for tho spocidc performance of a contract, 
[p. 191, col. 1 .] 

Appeal from tbe deoisioo of the Acting 
Chief Jodge, Small Canse Conrt at Bombay. 

Mr. K. Koyajee, for the Applioant. 

Mr. S B. Zladt/6Mr;or, for the Opponent. 
JUDGMENT.— Id this Civil Extraor* 
dinary Applioation we are asked to interfere 
with a decree paaeed by the Chief Jodge 
of the Prenidenoy Small Caose Coart, award¬ 
ing the opponent oertain earns, on the groand 
that that Coart had no jarisdiotion to 
entertain tbe olaima on whioh that relief 
was given. One of the elaime relates to 
a qaestion of ooets regarding whioh we need 
only say there is no reason to differ from 
the view taken by the Fall Ooort that 
there was iarisdiotion. 

Regarding tbe other olaim, the main faots 
are as follows :—The applioant and opponent 
arehosband and wife, It appears that, within 
six months of their marriage, they quarrelled 
and separated, and in November 1916 tbe 
wife obtained a decree for restitotioo of 
•onjogal rights from the Parsi Matrimonial 
Goart. For a short time thereafter they 
lived together, althoagh it is alleged this 
was only by way of show, and then they 
separated again, whioh separation oontinnes 
till now. A few months after tbe deoree 
for restitatioD, the wife eaed tbe bonbaDd 
in tbe Small Cease Court for return of oer¬ 
tain artioles of farnitore and a Government 
promissory note, or their vaiae. Tbe suit 
was referred to arbitration and, along with 
it, sertain other diepaies were also referred 
to the same arbitrators In the refereote 
a list is given of matters in dispute between 
the parties to be decided by tbe arbitrators, 
and the 6rst of these inotuded tbe question 
^bat monthly allowauoe sboold be given 


tl92i 

to the wife by the huebaDd for her main- 
t^enanoe, and from what time, in oase tbe 
husband deolines to live with his wife or 
ticeicria. On this point the arbitrators in 
their award decided that the husband should 
pay Rs. 25 to the wife every month in 
adv.uioe as her monthly allowanoe. This 
award is dated the 8th of April l9l8, and 
in lyl9^ the opponent sued the applioant 
in the Small Cause Court for the enforoe- 
ment of the award. One of the prayers 
was for an order to the applioanf. to pay 
Rs. 27.5 as arrears of mamrenanoe at the 
rate of Rs. 26 per month determined by 
the arbitator^. The applmant in the sait 
urged that the award for payment of a 
maintenance allowanoe in ease the hoxband 
and wife lived separate was against pablio 
policy, and, therefore, invalid. Bat this 
oonlention was disallowed by the Coart. 
The Full Coart also saw no reason to 
think that the reference or ihe awar>J was 
illegal on that point. 

hor the applioant it is or>ntended that 
the dispute wai a matrimonial one in 
regard to whioh the mall Oaose Coort 
had no jurisdiction, and in support of 
this contention reliance is plaoed upon 
Bai Qulbai v. Behramtha (1). I shall 
refer to that ease later on. 1 will 6rst 
deal with the position as it appears to 
me. Tbe sait oat of whioh this applioa- 
tioD arises was one for the enforoement 
of an award, in whioh certain earns were 
olaimed as being payable under the award. 
Sooh a sait is reoognised by the Civil 
Prooedare Code, Sohedole I, Appendix A 
of whioh contains a Form, No. lO, for the 
plaint in saob a suit, and many snoh suits 
have been died in this ooantry. Thus, in 
^tmioa V. McMastcr (2) it was held that 
each a suit was oogoizable by the Provio* 
oial Small Causes Court. It has further 
been held in Fardunji v Jarrutedji (3) 
that a suit on an award to recover a 
oertain sum of money allowed by the 
aroitrator is not a suit for a spesidc 
performance of the award, but a soit for 
the reoovery of money and for relief 
iaoidenial tuereto. fbis is in aicordauoc 
with tbe Boglish Law, under whioh the 

(1)2) tnd Oas 4(1} 16 Bom L. K 2ll| 38 B. 616. 

(21 i8 U. tU. 4 Ind. Doo. iN. s.i 0^8. 

(8) 6 Bom. L. A. 706| 26 0. 1. 
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plaiotlff may either olaim the amount 
awarded as the sum directed to be paid 
by the agreement to refer, in which is 
implied an agreement to perform the award 
or may claim damages for breach of the 
agreement. See RusBell on Arbitration and 
Award, 10th Edition, paa:e 265. similarly, 
in Bhajahari Saha Baniky i y. Behary Lnl 
Batak (4' Mookerjee, J., fays that when 
the Court orders the payment of a certain 
sum of money in such a suit, it really 
directs payment of compensation for non- 
compliance with the provieion of the award 
and that it cannot be correctly maintained 
t^hat pecuniary damagee, in the case of a 
breach of contract for the payment of 
money, are equivalent to the specific 
performance of aeootract. It follows that 
the suit cannot be treated as one for 
speojfic performance of a contract so as 
to be beyond the oogniz\noe of a Presidency 
omall t-ause Court, it has aI«o been de 
cided in Kawai,i v .Vtri»36ai (5) that an 
agreement between a Par-«i husband and 
wjfe for their living fe^^arato is a lawful 
and binding agreement. That being so, 
the reference to arbitrarioo of theqcestioo 
as to the amount of the wife’s maintenance 
ID the event of their separation was, in my 
opinion quite legal. In Halsbory’s Laws of 
^Dgland, Volume 1, page 444. Article » 5, in 
dea mg with the nature of the dispures 
that may be referred to arbitration, it is 
expressly stated that a husband and 
wife may refer to arbitration the terms on 
which they should separate, beoaose they 
ean make a valid agreement between 
themselves on that matter; but they cannot 
refer to arbitration the question whether 
or DO their marriage was a nulUty or should 
ha diseolved, because on those matters 
they cannot make any agreement between 
themselves. In view of the ruling in 
Wicji y. 5irin6ai (5), to which I have 
already referred, this pafsaga plainly applies 
to the present case. If the reference of 
this dispute was legal, the award also was 
within the powers of the arbitrators. 

The de.ieion in Bai Gulbai v. B,hrav„h<, 


18 not, ID my opinion, relevant 


( 1 ) 

filrn ioriadiction of 

Small Cause Court to entertain this si 

(5) 23 n * *5- L J. 'fi2. 

W 23 B. 270j 12 lad. Deo. (n. %.) 11,6. 


and pass a decree for arrears of mainten¬ 
ance That decision merely says that if 
a Parsi wife sues for permanent alimony 
she must do so in a particular manner 
and in a particular Court. It does not in 
any way affect the rnliog in Kawasji v, 
Strinbai (f), that an agreement between 
a Parsi husband and wife in snch a 
case is a legal one. The ordinary rule 
in regard^^ fo a suit to enforce an award 
is that ‘ every awarj is enforceable 
by action in every Court of competent juris¬ 
diction”—see Halsbury’s Laws of England, 
Volome I, page 475, Article b92. The Small 
Cause Court bad jurisdiction to entertain 
the suit in the form in which it is framed, 
and the fact that the wife, in the absence 
of any agreement between herself and 
her hosband, or any award such as has 
been proved in this case, could only sue 
for alimony in the Parsi Matrimonial 
Court, cannot, in my opinion, affect the 
jurisdiction of the Small Cause Oonrfc in 
this case. It might W different if the 
award were being filed in this Court under 
section 16 of the Indian Arbitration Act, 
for section 2 of the Act limits the awards 
which can be dealt with under that Act 
to awards in matters which could form 

the subject of a suit. Here the opponent’s 
suit 18 one which the law allows, and 
which has been brought in the proper 
Court for the adjudication of a monetary 
elaim such as that which was the subject- 
matter of the suit. Jn my opinion, there¬ 
fore, the application fails and the Rnie 
should be discharged with costs. 

Bute discharged. 


Civil Role No. 266 op 1920 

May 17, 1920. 

:-Jaati,e Sir N. E. Chatlerjea. Kt . 
and Mr. Justice Panton. 

DHURa CHOW. 

DHURaNI and OTHERe-P.iix,o«,Rg 

vertui 

Bahu nilkanthaohatteejee 

estate”'?; HH'TARBANDA 

^ynl o,B.C. IMW, 99, 
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Calion urnUr,/or rentoration of management of c$tafc 
to eO’Otcners—Common manager appointed by District 
Judge, whether party to proceedings. 

7ho common inana;fer of an citato, appointed by 
the District Judge un :or tho Bengal Tenancy Act, 
is not and cannot \>o made a party to a proceeding 
by tho co-ownors under section 99 of the Act for 
restoration of tiio inanagcmcnt of their estate. 

Role agaioet the order of the Distrlot 
Jodgf, Raogpar. 

Babas Surendra Oh. Sen, Remendra 
Oh. Sen and Surendra Nath floss (No. 1‘, 
for the Petitioners. 

Babas Qiriji / raiann^ Sannt/al and Nilratan 
Binerjfr, for the Opposite Party. 

JUDGMENT.—This is a Role to show 
eaoee why eertaia orders of the Distriet 
Judge of Rangpnr passed in oonoeotioa with 
an applioation for restoration of the estate 
to the oo-owners ehoald not be set aside. 

It has been contended before as that the 
eonsroon manager, having been appointed by 
the Distriot Jadge on the groaod that there 
was a dispute between the eo-owners, and the 
owners having now joined in making a 
petition for the restoration of the estate, the 
Ooart has no power to icqaire into the 
qaestioD whether the restoration ean be 
made without ineonvenienoe to the pablio or 
injory to private rights. 

We are anable to go into these questions at 
the present stage, as the learned Diutriot 
Judge has not passed any 6nal orders ia the 
matter. 

It is farther oontended on behalf of the 
petitioners that the eommon manager has 
praetioally been made a party to the prroeed* 
logs beeauee he has been allowed to engage 
a Pleader and is going to addaee evideoee 
against the petitioners. 

All that we need Bay is, that the common 
manager eannot be made, and is not, a party 
to the proeeedings. We oannot give a'^y 
direotioDS ae (o the manner in which the 
inquiry is to be oondooted by the Coort 
below, exoept that the common manager 
eannot be made a paity to the proseeding. 

We do not express any opinion opon the 
other prayeri in the petition. 

With these remarks, the Rule isdieoharg- 

ed. 

Rule diteharged, 

^ • I 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 633 or 1919. 

June 17, 1920. 

Preient: —Sir Normam Maoleod, Kt., Chief 
Jostice, and Mr. Jastioe Fawostt. 

RAJACHARYA SHE^HAOHARYA 
SHlRHATTl —Appellant 
ver$U8 

CHEMANNA GURUSHANTAPPA 

M AGAVi — RispONuiNT. 

Civil Procedure Code (Act rofnoy,s. 102, 0. 
A'V/, r. 7l —Application to recover dcjicieney from 
defaulting purchaser—Amouni sought to be recovered 
less than Rs, 500— Appeal, second, tohether lies. 

Where the amount sought to bo recoverod from 
a defaulting purchaser by an application under 
Order XXI, rule 71 of tho t 'iril Procedure Code is 
loss than Ks GO'^, an order passed on tho applico* 
tion is not subject to second appeal 

Second appeal against the deelsion 
of the District Judge, Dharwar, in 
Appeal No. 135 of 1918, dismissing the 
appeal from the decision of the Subordinate 
Judge, Haveri, in Darkhaat No. 226 of 
1917. 

Mr. R. B. Gumatto, for the Appellant 

Mr. Ntlkant Atmaram, for the Respondent. 

JUDGMENT.—The plaint iffapplioant 
applied under Order XXI, rule 71, to reoover 
the deheienoy of price from a defaulting 
purchaser. His claim has been disallowed in 
two Courts. The question arises whether 
a second appeal lies. The claim is for 
Re. o60. But for the provisions of rule 71, 
a suit would have had to be 61ed for that 
amount. It would have been a Small Cause 
Court suit. But under the provisions of rule 
71 the decree holder or the judgment debtor 
can proceed in execution to recover the 
de6oienoy as if there had been a decree 
already passed for the payment of that 
amount. We think, therefore, that we must 
treat the application made by the plaintiff as 
one made in execat'on of a Small Cause Court 
decree, and there is ro second appeal from 
such an application. There is no reason why 
we should treat it ee an apolisation under 
section 115 of the Civil Procedure Code. 
The appeal is dismissed with costs. 

Appeal diimiised. 



;Vel LIX] 

BINDBSHRI DUBE V. BUPIROB. 

ALLiHA^BAD HIGH COURT. 
Criminal Rivision No. 387 op 1920. 
Aagnst 13, 1920. 

Pretent :—Mr, Jastioe Gokal Prasad. 
BINDESHRl DUBE and OTUSits — 

ApPLlCAKTa 

tertus 

EMPEROH— Opposite Pakiy. 

Crimtn'il Procedure Code (Act P of 8 . 4'^7 — 

District il'igistratc, poicer of, to direct rc-triol hj 
hitmelf—Further irviuiry, when to be directed. 

K District Ua^ifltrato has no power, when acting 
under soctioD 4'7 of the Criminal I’rocoduro Code, 
to direct a ro-trial bj himself. 

Whore no frosh ovidonco is forthoming, and 
tlio circumstances and the ovilonco nro such that 
two dilToront '‘ourts might take a diitoront view of 
the ovidenen, an order of discharge should not bo 
interforod with by directing a further inquiry. 

Criminal revisioo from the order of the 
Dietriet Magistrate, Basti, dated the 2Dd 
Jane 1920. 

Messrs. S. 0. Mukerji, Kamuda Prasad and 
Badri tfarair, for the the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—This is an application to 
revise an order of the District Magistrate 
of Baeti directing, as be says in his jadgment, 
a re trial of the applicants onder section 437 
of the Code of Criminal Procedare. He 
farther says that ‘the trial will take place 
in bis Court.” Perhaps, the District Magis* 
trato wai thinking of a farther inquiry and 
heis ooufased the re trial with what the law 
allows a farther inquiry. Of coarse, he ooald 
not under the law direct a re trial by himself. 
The order, as it is pat down, strictly speaking, 
is without jari'<diotion, bat taking the order 
to be as one passed under section 437 of the 
Code of Criminal Procedure there are serious 
diffisulties in the way of the Magistrate's 
order being 03n6rmed Bs'ora proceeding 
to discuss the oirca(nstance.s of the oa^e one 
baa to bear in mind some of the general 
principles which have to bo oonudorod and 
applied in deoiling a matter like the 
present one. One of those is that, if the 
circumstances and the evidence are 
such that two different Courts might take a 
different view of the evidence, no farther 
inquiry ehoald be directed ; viie Ohandan 
V, Hallu (1). Another principle hae to be 
borne in mind that no Court is to pass au 

(1) 9 Lnd. Om. 274; 6 A. L. J. 46] 12 Or. L. J. 45, 
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aoviND PANDORANO, In re. 

order to the prejodioe of an aoonsed person 
without giving him a notice to show cause 
against it. It is unnecessary to enter into 
the qnestion of want of notice for the pur* 
poses of deciding this application. I have 
been taken through the jadgment of the 
presiding officer of the Brst Court and it seems 
to me a well considered and reasoned 
judgment which can, under no oircamstanoes, 
be said to be either perverse foolish or 
prttna facie incorrect. There is no sugges¬ 
tion in this case that any further evidence 
is forthcoming and it is difficult to under¬ 
stand on what grounds the District Magis¬ 
trate has set asile the order of discharge 
passed by the Brat Court and directed, what he 
calls, a re trial. I, therefore, set aside the order 
of the District Magistrate directing a re trial 
or a further inquiry if that word means that 
and direct that no further action be taken 
against the accused. 

Bedrtal ordered. 


BOMBAY HIGH COURT. 

Caiminial ApeLic*iioH for Revision 
No. 191 OP 1920. 

August 24, 1920. 

Present :—Mr. Justice Shah and 
Mr. Justice Crump. 

In re GOVIND PANDURANG- 

COMKLAINANT. 

Pennl Code fAct XLP of 1860), ss. 192, lf8— 
Criminal Procedure Code (Act V of 1893^ s. 196 (M 

_ Palricatin^ false evidence—Ezeeution proceedtrgF, 

whether judicial proceedings—Judicial proceeding net 
pcndin>j —Sanction, whether necessary, 

ErccQtion proceodiaga aro judicial prooeedinga 
for tho purpose of acetioDS 19i and 193 of tho 
Penal >'odo. U is uot casontial for the parpose of 
those sections that the judicial prucooding in whioh 
tho per-ion intonda to uao tho false ovidonco must bo 
ponding at tho date of llio fabrioation. [p. 194, ool. 1.] 

In tho absence of any proooeding, ponding or 
disposed of, in whioh or in relation to which an 
ofTonco under section ^<3 of tho t’ooal Code is said 
to have boon committod no sanction under soction 
195 b) of tho Criminal Procedure Code is necessary. 
The clause cannot apply to any fnturo jndioial 
proooeding for whioh tho false evidence may havo 
boon fabricated, [p. 194, col. 2,3 

Criminal application from an order passed 
by the Acting Fifth Presidency Magietrat«| 
Bombay. 
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M12H1R HOIATM V. ■MPIROR. 

Mr. A. R. Qadkari, for the Applioant. 

t Patkar, Government Pleader, 

for the Crown. 

.1UDGMENT.-Thi« ia an appliaation by 

the oomplainant for the revision of the order 
dismissing the complaint and diaoharcing the 

aoonsed. The Trial Magistrate was of opinion 

that the exeantion proceedings wonld not be 
jodisial proaeedingP, and that, therefore, the 
alleged fabrication of false evidence oonld 
not fall nnder the hrst part of;0ectioD'l93 of the 
Indian Penal Code. He was also of ooinion 
that the allegations in the complaint did not 
bring the case under the second part of that 
section. It was arged on behalf of the 
acoased that the sanction of the Coart at 
Kajapar. which had passed the decree in 
favoar of the complainant, was necessary 
under section 19 > (6), Criminal Prooedare 
Code. The learned Magistrate apparently 
thoaght that his view that the ezecation 
proceedings were not jadicial proceedings 
was decisive of the complaint, and he 
expressed no opinion on the qaestion 
of eanstion. He overruled the oonfention of 
the complainant that the complaint would be 
covered by the second part of section 193 of 
the Indian Penal Code. 

We are of opinion that the learned Magi^. 
trate is wrong in his view that the execution 

proceedings are not judicial proceedings for 
the purpose of sections 192 and 193 of the 
Indian Penal Code. It is not essential for 
the purpose of these sections that the judicial 
proseeding in which the person intends to 
nea the false evidence must be pending at 
the date of the fabrication. It is clear, there¬ 
fore, that the complaint cannot be dismissed 
on the ground that the execution proceedings 
are not judicial proseedings. 

It is urged, however, on behalf of the 
acei»6d, and the contention is supported by 
the Oroirpi that the saoatioD of the Ooart at 
Bajapur ie necessary under section 1«5 
Criminal Procedure Code. It ie difficult to 
understand why any eanstion of that Court 
under eeetioD 195 ie necessary in this case. 
There was a decree passed by that Court • 
aod payment ie said to have beeu made by 
the aosused outside the Court to the com- 
plainaut. The complaint io made with refer¬ 
ence to certain acta of the aocDsed relating to 
the alleged payment. There was no execu¬ 
tion prcoeoding actually pending iu that 
Court at the time of the alleged payment 


tim 

It has been stated before us on behalf of the 

oomplainant, and not challenged on behalf of 
the accused that no execution proceeding ie 
pending Nor is it asserted that the judg- 
ment_debtor has made any application to 
tbat Icurt tohave this payment certified in 
accordance with the provisions of the Code 
of Civil Procedure. Despite the statement 
ID the complaint that a judicial proceeding is 
pending in the Court at Rajapur, it must be 
taken, for the purpose of the present applies^ 
tior, that there was no proceeding pending 
at the date cf the alleged offence before that 
Court. It is clear, therefore, that no sane- 
tioo of that Court is necessary. In the 
absenoe of any proceeding pending or dispos¬ 
ed of, in which or in relation to which the 
offence under section 193, Indian Penal Code 
IS said to have been oommitted, no eanction 
under section 195 (b) is necessary. The 
clause cannot apply to any future judicial 
proceeding, for which the false evidouce may 
have been fabricated. 

The qaestion raised on behalf of the com- 
pUioant as to whether the offeoae would be 
covered by the second part of sectiou 193 
does not arise. We, therefore, make the Rule 
absolute, set aside the order of discharge and 
send bask the ease to the Trial Court in order 
that the complaint may be dealt with accord- 
ing to law. 

Rult maiie ahtolule. 


ALLAHABAD HIGH COURT. 
0r.min4l Hivsrbncx No. »21 of 1920, 
September 23. 1920. 

Ptesenl :—Mr, Justice Qokul Prasad. 
MAZHAR HUSAIN— ApplioiMT 

tertut 

EMPEROR, TBRODOH ABDUL KARIM 
—Opjosit* Party. 

Workman'M Breach of Contract Act (XUlo/ 18/59) 
Contract entered into where Act not in force, effect 
oJ-^Uinor, contract with, or for more /Aaa one tiear, 
validity of. 

A cootrsot entorod into uador tho Workman's 
Orcaoh of Oontraot Aot at a plooo where that Act 
is not in force cannot be enforced, and the 0014* 
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traoting worVmin is not liable for any breioh of 
the contract 

A contra’t uodsr tho same Act for a pcrl > I 
oicceding ono year, or by a person undor tbo ago of 
18 7 «are, is void. 

OrimiDal referenoe maie by the S^s^io'ts 
Judge, Allahabad, dated the 19;h August 
1920. 

ORDER OF RKFaRR>I3F. —A Mtgie 
trate of the Brat Class has passed a oertaio 
order, against the applioant Mazhar Husain 
to return to work, under Aot No. XIII of 1859 
as amended by Aot No. X(I of 1920. Aotion 
was taken against Mazhar Husain under the 
Aot after the amendment. Mazhar Husain 
has applied to this Court that the order of 
the lower Court should be disoharged. It 
was represented on behalf of the opposite 
party that no higher Criminal Court had 
juriadiotion to interfere by way of reyision, 
I think, however, that there is an inherent 
power in the Hon'ble High Oonrt to revise 
the prooeedings of all Subirdinate Criminal 
Courts and, if I oonsider aotion in the oase 
neoessary, a referenoe oould be made to the 
High Court, The order of the lower Court 
does not appear to me to be justiBed for (be 
following reasons: — 

(1) . Tbeoontraot for servioe was ezeouted 
by the applioant Mazhar Husain inNajibabad 
and the oontraot does not oontain any speoi* 
Bo oondition of bis liability to wo'k in 
Allahabad. Aotion was taken against 
Mazhar Husain for refusing to work at the 
Qlaes Factory in Allahabad where the Aot 
is prevalent. The Aot, however, has no 
operatioQ at Najibabad where the oontraot 
was entered into, eo Mazhar Husain was not 
liable to aotion under the Aot. 

(2) Though the oontraot was entered into 
prior to the passing of the Amending Aot, 
I am of opinion that the Aot prevalent at the 
time of action would apply. Under tho 
Amending Aot the operation there* f is barred 
with referenoe to oontraots where the period 
of performanoe ezoeeds one year. The oon* 
tract in question ie for three years and so the 
Aot is notapplioable. 

(3) . It appears that the applicant’s age 
at the time of the ezeoution of the contrast 
was under 18, and the applioant being a 
minor at the time oould not enter into any 
oontraot. Under the provisions of seotion A of 
the Amending Aot whioh deBues oontraot to 
be oontraot within the meaning of the 
Indian Contraot Act, 1872, the oontraot is 


voil, anlthe Aot is not applioable thereto. 
The reoord shall be submitted to the Hon’ble 
High Court with a recommendation that the 
order of the lower Court be disoharged 
Before the sobmission is made, the lower 
Court's ezplanatioD, if any, shall be obtained. 

JUDGMENT.—For the reasons stated at 
length by the learned Serious Judge, I dis¬ 
charge the order of conviction passed by the 
Trial Court. 

Order discharged. 


IBOMBAY HIGH COURT. 

0RIM1.H4L Appeal No. 321 op 1920. 

August 16, 1920. 

Present : —Mr. Justioe Shah and 
Mr. Justioe Crump, 

CHANGOUDA PIRGOUDA—Accjsed 

versus 

EMPEROR— Rispondemt. 

Orimiiuil Procedure Cod4: (Act To/ 1808), 8.2^8— 
Trial for offence With aid of assessors—Conviction lor 
minor offence triable by jury, legality of, 

Seotion 2‘HS of tho Criminal Prooodiiro Code 
cmp-iwuri a Court trying an accused person for 
an offence with the aid of assessors to convict him 
for a minor off »nco triable by jury. [p. 1 *6, col. 2.} 

Crimmtl appoal from oonviotion and seu* 
tenoe pa«'el bythe .Sessions Judge, Belgaum. 

Mr. Q. B Chitale. for the Aooused. 

Mr S. S. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT. 

Croup, J.—This appeal raises a point of 
law which is no’ entirely free from difficulty. 
It may be stated as foll)wa :—By virtue of 
Government N)tl63»tioa No. 7087, dated 
Oitober 1915 oubli^hed at page 257 of the 
Bo'nbjy Owernnent Oxeette, Part I, for 
1915, theoffunoe f murder, punishable under 
eoot'on 302 of the Indian Penal Oode, is tri¬ 
able before the 'oart of Session of Belgaum 
with the aid of asxes-ors : and the offenoe of 
oausing grievous hurt by a dangerous weapon 
punishable under seotion 326 of the Indian 
Penal Oode is triable before the same Court 
by a jury. In the present ease the aooused 
stood oharged with murder and with no other 
offenoe, and rhe oSenoe was, therefore, triable 
by tbe Sessions Court with the aid of asge^. 
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Bors. That offenoe was bo tried ap to and 
inolading the atega of the trial at whieh the 
two assesBors reoorded their opinions. After 
tho=»e opinions had been recorded the Sessions 
Jndge adjourned the ease for judgment, ffe 
held that the faots wore within the floope of 
aeotion 3:^6 and not seation 302 and, 
therefore, aonvioted the aoouetd of the former 
offenoe. 

It is urged in appeal that the oonviotion is 
illegal. The argument is that the offenoe 
under aeotion 326 was triable by a jury and 
not with the aid of aeaepsors, and that, as it 
was cot tried by a jury, the fcessions Judge 
eould nob oonviat the aooused under that 
eeotioD. 

Apart from the question of prooedure, it 
oannot be doubted that the terms of aeotion 
23S of the Code of Criminal Prooedure, as 
interpreted by this High Court, are wide 
enough to permit a Court to oonviot an 
aoeused person oharged with murder of an 
offenoe under aeotion 326 of the Indian 
Penal Code, if, for instanoe, the Sessions 
Judge had in this oise held the asouned 
guilty of an offenoe punishable under sea 
iiondOlof the Indian Penal Code, whioh 
is also triable with the aid of assessors, the 
oonviotion would olearly be perminaible by 
virtue of eeotioD 23? of the Code of Criminal 
Prooedure. 

I am unable to 6 nd that the eiaot point 
now before us has ever been the subjeot of 
judioial oonsider^tion. I'here are many 
deoieions ae those oases where the trial 
has been wrongly held ab incepto either 
before a jury or with the aid of assessors as 
the ease may be. But those deoisions do 
not assist ns here. As 1 have said the 
prooedure was etriotly in aoourdanoo with 
law op to and inolading the stage when the 
asseseors gave their opinions. Nor is there 
any 0 peoi 6 e direotion by the Legislature on 
the point. In onaoting eeotion b.i 6 of the 
Code of Criminal Prooedure tne L gislature 
must be taken to have had in mind oanee 
where the proof-dare has been wrung through 
out. Literally read, olaose 2) of (hat 
seotion oovers (he present oase but here 
it is obvious that there was no opportunity 
to take objeotion and it is, therefore, diffi. 
•olt to hold that the defeot (if any) is oored 
by that olause. 

But, ip my opinion, - here is no dufeot here. 
The powers given by seotion 238 to oooviot of 
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a minor offeooe are not oontrolled by those 
BQotions whioh preiroribe the prooedure to be 
followed in trying the offence oharged. Here 
the obargo was of murder and the trial was 
regular in point of prooedure. The Court, 
therefore, before which the trial was held 
had power to oonviot of a minor offenoe. 
This view Bnds support in the ease of 
Potlikadnn Ummaru v. Emperor (1). In that 
oase the jury bad power to try the offenoe 
oharged but the oonviotion was for a minor 
offenoj wbioh was not oharged and whioh the 
jury were not empowered to try. i agree with 
the remarks of Bhasbyam Ayyangar, J., as 
to the soope of seotion 238, with referenoo 
to soeh oases and those remarks are applio* 
able here for in this oase the Court bad power 
to try the offdcos oharged but the oonviotion 
was for a minor offenoe whioh was not 
oharged and whioh the Court had no power 
to try. I agree that soalion 238 iovasts 
the Court trying tha offouoe (however 
•onstituted) with authority to fiod as an 
inoident to suah trial that oertaiii faots only 
are proved in the trial whiob faots o'^nstitute 
a minor offenoe though suoh minor offense is 
not triable by the Court as oonstituted. 

Upon the faots of the case, I am satisfied 
that the guilt of the aooused is proved. I 
would, therefore, confirm the oonviotion and 
sentence and dismiss the appeal. 

Shah, J.-“The appellant before u^ wai 
oharged with tlie murder of his unolo 
Vomgouda oommitred at Rajapur in the 
Chikodi Faluka about an hour before dawn 
on the 23r*l November lyi9. Ho was tried 
by the Sessions Judge of Belgaum with the 
aid of as^esors. No other oharge was framed. 
The assessors were asked their opinions only 
as to the oharge of murder. They found 
that the aomsed was not guilty. The 
Seflsiond Judge was satisfied (hat the aooused 
oaused injuries to the dooeased ; but on the 
medioai evidooee he was of opinion that the 
injuries caused amountod to grievous hurt 
and that the aooused was guilty of an 
offenoe punishable under seotion 326, Indian 
Fenal Code. This being a minor offeooe 
be ouovioted the aooused of it, though no 
oharge was framed. Uo observed in his 
judgment that this view of the nature of the 
offenoe was not put forward in defeoos and 
tnat It osourred to no one exoept bimseU 

(1) 29 U. 2i3i :i VVoir 389 463, 



INDIAN OASES. 


197 


Vel. LlXj 

CHiKQOUDi PIEQOUDi V. IMPIftOR* 

and only at the time of bie Bnal aoneider* 
atioD pending jadgment. The aoeaned was 
senteneed to rigorous imprisonment for Bve 
years. 

In the appeal it has been urged on his 
behalf that in the Diotriot of Belganm an 
offenee punishable ander eeafion 32*^, Indian 
Penal Code, when tried in the Court of Seseiot 
is triable by a jury under the Government 
NotiBaation No. 7037, dated 19lh Oatoher 
1915 (published in the Bomtav Oovernment 
Gaezttfe, Part T, 1915, p. 2579 and in the 
Criminal Ciraulaie,as pupplementary Criminal 
Cireular No. 5); that the aourae followed 
by the Sessions Judge has deprived him of 
an opportunity to alaim to he tried hy a jury 
for the offenao under eealion 320, Indian 
Penal Code, and that there should bn a 
fresh trial by a jury on the charge under 
that seotioD. On behalf of the Crown it is 
urged that the trial was valid as no obiea- 
tion was taken under seotion 536, sub seation 
(2), Criminal Proaedure Code ; that the 
irregularity, if any, is aondoned by eeation 
537, Criminal Proaedure Code, and that 
under seaiion 238 the Sessions Judge was 
well within his powers in aonviating the 
aaauped of the minor offenoe even though 
DO chsrge was framed, and even (bough 
the minor offenae would be triable by a 
jury if a charge was framed. 

It is clear that the prO'ent case is not 
eovered by feotion 536 of the Code. The 
trial proceeded on the charge of murder, 
which was triable with the aid of assessors. 
In the absence of any charge under section 
326, Indian Penal Code, it is difBault to say 
that an offence triable by a jury was tried 
with the aid of assessors within the meaning 
of the section, In the present ease the view 
taken by the Sessions Judge eame to be 
known to the accused when be recorded 
his 6nding; and it is diffioult to attach 
any eigoiBcanco to the omission on the part 
of the accused to raise any objection. Until 
the judgment was delivered, there was no* 
thing to object to. I do not think that a 
case of this type is contemplated by section. 

53d. 

S'otion 537 of the Code also seems to 
me to be inapplicable. In view of the 
express provisions of section 536, I doubt 
whether the point as to the validity of 
the ooDvictioD based on the ground of tho 
Iona )f the triU is intended to be aoveteJ 


by section 537. Assuming that the words 
of the seotion are wide enough to cover 
such a case. 1 should hesitate to hold that 
an omission to try the accused by a jury 
has not occasioned a failure of justice. 
Section 536 indicates that a trial by a 
jury is treated as a valuable right, which 
the parties concerned can insist upon by 
rai.sing an objection in time to a trial with 
the aid nf assessors. Some of the judgments 
in Kitiu Bmreror V. Par6A«j/muk3r (2) clearly 
indicate that, under the scheme of tho Ooie 
the trial by a jury, is a valuable right: 
I am concerned with what, is indicated by 
the scheme of the ('ode and, having regard 
to the importance of the form of the trial, 
I should be slow to allow the omission to 
be condoned by section 537. 

It is clear, however, that, coder section 
238 of tho Code, the accused could be 
convicted of the minor offence. That aectio.o 
provides that when a person is charged 
with an offence and facta are proved which 
reduce it to a minoi effenoe he may ho 
convicted of the minor offence although he 
is not charged with it. In the present case 
the trial was perfectly valid, and the Trial 
Court had power under the seotion to convict 
the accused of the minor offence. This 
section has notbiug to do with the form of 
the trial nor with the convicting authority, 
It provides that an accused person may be 
lawfully convicted of a minor offence althougli 
he is not charged with it. Ordinarily a 
charge ought to be framed under the pro* 
visions of the Code: but in the case of 
a minor offence a conviction can be recorded 
without the charge being framed. It seems 
to me to follow, if the provisions of this 
seotion are to be given effect to, that the 
Court which is competent to try the accused 
for the higher offence is competent to 
convict him of the minor offence. If, In 
the case of the minor offence, the form of 
the trial is different from that for the 
higher offence, as is the case here, and 
if the Tribunal as constituted for the irial 
of the higher offence is unable lo deal with 
the minor offence on that ground, it seems 
to me that the operation of poation 238 
would be unduly curtailed No doubt, where 
a charge for the oain ir offence is framed 
there can be no diffijury. The propsr form 

(2) 2j B. 63Ji 3 Doia. L. U. 278. 
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of the trial oan be adop^eH; and Fcotion 
269, snb eeotion ('), prcvidefi for dealirfr 
with the trial of offeDOee, some of whioh 
are triable hy a jury and some with the 
aid of assesRore. Bat where no obarge is 
framed, if there is to he a re trial, if the 
minor eharge bapDens to be triable hy a 
jury, it seems to me that the provisions 
of seotion 238 woald he naf^atoiy in euih 
eases. The neoessary implieation of seotion 
238 appears to be that there need be no 
separate trial with referenoe to the minor 
offenoe. Aoaording to the seotion, even the 
ebarse is not required to he framed. 

The only aothority that oonid exeroiee 
the power under the seotion oonid be the 
antbority trying the higher offenoe. There 
is on express provision in the Code provid 
ing for a ease of this type Intbeab^eroo 
of any provision indioating the intention of 
the Legislature to the oontrary, I am' of 
opinion that the Sessions Judge was oom* 
petent to oonvict the aooused under seotion 
326, Indian Penal Code, even though the 
offenoe was triable by a jury. 

At the same time, where the form of the 
trial depends upon the oharge in respeot of 
the minor offenoe being framed, I think oare 
should be taken to frame the oharge, where 
the faots indioate a reasonable possibility of 
the minor offenoe being made out, so that, 
from the beginning, the trial may proceed 
Booording to the provisions of the Code, and 
the parties oonoerned may have an opportu* 
nity to objeot to the trial with the aid of 
asses'ors, if so advised. In the present oase the 
observations of the learned Trial Judge show 
that the minor offenoe was not antioipated 
and that no charge in respeot of it oould 
have been framed. 

Aa regards the merits, I am satisBed that 
the Sessions Judge is right in bis eonolusion. 

I agree that the sonviotion and sentenoe 
should be oonBrmed and the appeal dis* 
missed. 

Appeal dimiued. 


ALL4H\B\D HIGH COHBT. 
Ckiminal Kgvisios No. 535 o? 1920. 
Ootober I, 1920. 

Present: —Mr. Justioe Gokal Prasad. 

Spel Sakha WAT HAIDAR —Pititionea— 

Aiplioant 

versus 

EMPEROR. THROcoa DHOMMI SUNGH 

—Oppositi P*rtt. 

Penal Code {Act XLV of 1880), #. 193—P#r;ury— 
PromisMory nele—Accused denying receipt o/considera^ 
tion — Prosecution, duty of, to prove passing of con* 
sideration. 

The rule of taw coQtaioed in the Negotiable 
luitnimento Act that the presumption is that n 
promissory note was passed for consideration, does 
not necessarily apply to a criminal trial There, 
fore, in a pioieootion for perjury, under section 
]'3 of the Penal Code, arising out of a oirit suit 
upon a promissory note in whioh the accused 
denied the receipt of consideration, It is for the 
prosecution to prore that consideration did pass, 
and not for the accused to provo the oontrary, 
Cp. 109, col. 1.] 

Criminal revision against the order of the 
Sessions Judge, Meerut, dated the 8th of 
May 1920. 

Messrs. 8. S Banerji and Kumuda Prasad, 
for the Applicant. 

Mr. 9. 0. Mukerji, for the Opposite Party. 

Mr. R. Mnicomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The faots of this oaso 
britflj? are these:—-That Dhommi Singh 
brought a suit for sale on a mortgage against 
the aoousrd. Part of the oonsideratioo of 
the mortgage oonsisted of two promissory 
notes. The defense by the aooused was that 
those promissory notes were without son* 
sideration. This defenoe was repelled by the 
Trial Court whioh passed a deorce for the 
full amount alaimed. Dhommi Singh then 
put in an applioation for sanotion Co proseoute 
the aooused. The sanction was ultimately 
granted and the aosused was tried uuder 
sesCion 193 of the Indian Penal Code and 
has been oonvieted. The sonviotion has 
been sonBrmed by the learned Sessions 
Judge of Meerut. The thief point taken 
before me is that the lower Appellate Court 
has erred in throwing upon the aosused the 
burden of proving that he had not reseived 
the eoDsideration for the promissory notes 
and had, therefore, eommitted perjnry punish* 
able under seetion 193 of the Indian Penal 

Codft Tbirt ii so doubt that tbs Isarnsd 
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Judge seems to have taken this view. For 
the pnrposes of the Civil Courts the Negoti 
able Instroments Aet lays down that the 
presumption is that a promissory note 
has been passed for aonsideration. That 
rule of law would not neoessarily apply to a 
eriminal trial in whioh every element whish 
goes to oonetitute a partioular offenoe has 
to be proved by the prosesution. In the 
present ease it was neseasary for the pro* 
seautioD to prove that the promissory notes 
were for eonsideratiou and it was not for 
the asensed to prove the sontrary. A perusal 
of the judgment of the trying Magistrate, 
however, shows that all the oiroumstanoes 
sonneeted with this ease went sonolusively to 
prove that the promissory notes were for 
eoDsideratioD. There were, at least, the 
admissions of the aooused himself whioh, 
eoupled with the evidenoe of the oomplainant, 
elinebed the oase against him and showed 
that his statement made in the oivil suit that 
the promissory notes were without sonsidera* 
tion was false. Having regard to the sooial 
position of both the parties 1 think the Trial 
Court ezeroised a sound disoretion in award* 
ing the punishment it did. 1 see no reason 
to interfere in revision and dismiss the 
applioation. 

Application ditmisteil. 


BOMBAY HIGH COURT. 

Obihinil RspsEgNOi No, 39 or 1920. 

July 13,1919. 

Prefont: —Mr. Jnstioe Shah and Mr. Jnetioe 

Crump. 

EMPEROR— Pboybodtor 

virsui 

ALIBHAI ABDUL VORA—Aconstp. 

Cnmina! Proc^dur* Code (Act V of 1888), •, 846— 
Compoiition of offeneo with ont of several accused 
persons, vhether operates as in respect of all. 

Whore an offence is eompoonded with one of 
soverel accusod portions, tho compnaitioo doee not 
necessarily Itavo tbo effect of an ao<|uitial in the 
caw) of all tho accuiod. [p. idO, col I ] 

Criminal referente made by the Dietrist 
Magistrate, Kaira, 


Mr. 8. S- P'iikar, Government Pleader, for 
the Crown. 

JUDGMENT. 

Or 0 vip, T. —This is a referenae from the 
Dintriflt Magistrate of Kaira resommendtog 
this Court to sat aside an order passed 
under seation 250 of the Code of Criminal 
Proeedure direst ing sompensation of Rs. 30 
tn be paid to aaeused No. I in the oise, 
on the ground that the somplaint was 
frivolous and vexatious. It appears that tho 
aomplaiot in this ease was originally lodgad 
against three persons. Prosess was issued 
against two of them and as regards aeeused 
No. 2 the somplainant presented an appli* 
aation for aompromise and an order was 
mads a^'quitting that aaoussd under seotion 
345 of the Code of Criminal Prosedura. 
The ease pmoeeded against aaoused No. I 
alone with the result that has already been 
stated. 

The Distriat Magistrate bases bis reaom* 
mendation upon the ground that, where 
there are more than one person against 
whom the complaint has been made, the 
offense aannot be aompounded as regards 
one snob person only. Our atteution has 
been invited to a deaieion [Okandra Kuynar 
Dai V. Emperor (1)] whieh suppoits 
this view. Toere is, on the other hand, a 
reported decision of the Madras High 
Court [Muthia Naik v. Emperor (2)] 
in which the oontrary view ie taken, 
In my opinion, the view of the Madras 
High Court is sorrest. The policy of the 
Legislature ia that, in the oase of certain 
minor offenoes, where the interests of the 
publio are not vitally affected, the aom* 
phinant should be permitted to aome to 
terms with the party against whom be 
oomplains and those offences are speoiGed in 
section 345 of the Code of Criminal 
Prooedure. There is nothing to my mind 
in the words of the section itself whieh 
supports the view taken by the Calcutta 
High Court. I do not think that the 
word ^offence’ necessarily connotes all the 
oSeuders ; that is tn say, all the persona 
against whom the complaint is made. It 
appears to me that the offence for the 
nnrpnHes of this section is the offenoe of 
tfttnh off n ler. A composition is an arrange* 
roent or neulement of differences between 

(1) 7 0 W. N. 17A 

(2) 43 lud. One. 692; 41 M. S'iS; 19 Cr. h, J. 176, 
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the bjared party and the person against 

whom the complaint is made, and it may 

well happen that where there ia more than 

one eneh person, a satisfactory settlement 

may be possible with one of them and 

may not be arrived at with another. It 

wonld .be easy to qnote instances in which 

this might be the case, and, as I read the 

sestiOD, there is nothing to prevent snch 

a composition with one aaonsed, nor is 

there any reason why that composition 

•bonld necessarily have the effect of an 

acqnitUl in the case of another aoonsed as 

between whom and the complainant no 

satisfactory settlement has been arrived at 

nor IS there anything in the policy of the 

Legielatare to which I have alluded which 

points to any sach intention. It woold, 

indeed, in my opinion, be inconvenient if 

such an interpretation were adopted and that 

IS a farther reason for following the 

decision of the‘Madras High Uoart on this 
point. 

For these reasons, therefore. I am of 
opinion that the point of law opon which 
this reference is based is not a good point 
of law and, therefore, it follows, as that 
IS the only point before as. that the order 
of compensation wbith we are asked to set 

•side was a proper order and shoold be main, 
tamed. 

. I wonld. therefore, discharge the Rale 

and Mtarn the proceedings with these 

remarks. 


^ Sh*h, J._I soDcar. I desire to add that, 
in view ^ the difference of opinion between 
the two High Ooarte on this point, I have 
felt some dificoUy in coming to a ooncla- 
fliOD ID this ease. On general consideration 
It seems to me that there is much to be 
■aid in favonr of either view ; bat on the 
whole I am latished that the correct view 
of section 345 is the one which has been 

High Ooart in 
Mmh%aNauk v Smperor (2) and which has 
oeen accepted by my learned brother. 


BuU ducharged, 


r 
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ALLAHABAD HIGH COURT. 
Okiuinil Rkvision No. 450 of 1920. 
September 3, 1920. 

Justice Gokol Prasad. 

ABDUL GHAFOOR— Applicant 


p , Oppoma Pibtt 

Pcml Code tAct XLV of 1?60), , 464 

forged document^Offence. 


—Using 


♦Kft 4* uocument with 

declarer supporting bla claim to bo 

conviction under 

sectiop 464 of tho Penal Code. [p. 201, col. 2.J 

OnmiDsl revision againf-t an order of the 
beeeions Judge, Mirz^pur. dated the 14th 
of Jane 192 

Mr. 8. N. Muker ee^ for the Applisant. 

Mr. R Malcomion (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—The faote whi.b have 

this revision are as follows 
The atOQped, Abdol Ghafoor, was deolared 

*n District Judge of 

Allahabad. He wanted to take some contract 
from the Municipal Board and found that 
his application wonld not be considered 
ontil he obtained an order to the effect 
that he was solvent. He thereupon went 
te the Official Receiver who told him that 
be ooold not give him a aerti6eate cf 
solvency, antiJ he, the aocased, proved (o 
his satisfaction that all the ontslandirg 
debts Bgainst him had been paid op. There 
was an amount of Hs. 73-12 dne from 
the aocosed on aesoont of arrears of rent 
to the Cantonment aotborities. This had 
been written of as bad debt, the Official 
Rtfpivtr hhvirg had no funds in hand (o 
pay It. The aeoQsed then went anay and 
retnrped a few days later with a receipt 
showing that the aforesaid amount had 
been paid up. An application was then 
put in by the accused accompanied by 
the said receipt and other receipts for the 
purpose of being declared solvent and annul* 
ment of the adjudication order. The suspicions 
of the District Judge were aroused about the 
geuniDeness of this receipt and he directed 
the ^ prosecution of the aeensed under 
seeticn 476 of the Criminal Proeedura Code. 
The aeeused has been tried and eonvieted 
under eeetion 465, 471 of the Indian Penal 
Cede fer frauduIenlJy using as genuine 
He receipt afcrESBid, knowing it to be forged. 
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He was Beotenoed to one year’s rigoroos 
imprisoDment. He appealed and the oon* 
yiatioD and sentenoe have been npheld. 
He oomes in revision to this Coart. It 
is eontended on his behalf that it has not 
been shown that the forged reseipl was 
Dsed dishonestly or fraodnlently as deBned 
by the Indian Penal Code, None of the 
findings of faot of the Conit below has 
been ahallenged before me. It is admitted 
that the reoeipt is a forged one and the 
whole argnment has prcoeeded on the 
aseomptioD that it is so. Mr. Sails Nath 
Mnkerji for the applicant has addressed 
a very long and elaborate argoment, hat, 
pot in short, it oomes to this that the 
aooQsed only wanted to be deolared solvent, 
there was no injury to the pablio or any 
person intended, there was no dishonest 
intentioi', the aooosed was not entering into a 
oontraot with the Distriot Jndge and there 
was no intention to sommit fraud. A large 
number of oaees have been oited ; Queen 
En.press v. >heo Dayal (1), Qw^’n-Empress 
V. Qirdhari Lai (2), Qu^en Empress v. 

Tlaradhan (8). Jan Mahomed v. (^ucen 
Empress (4), Queen^Emprets v. Soshi Bhushan 
(j), Queen Empress v Muhammad Sated 

Khan (6), t ctamaraiu Venkalarayulu v. 
Emperor (7), Alt Hasan v. hing-Empiror 
(8). 1 do cot think it neoessary to di^ ouss 

eveiy one of these rulings in detail. The 
oace put briifly oomes to Ibis, that (he 
aooQbed, by means of a forged reoeipt, 
wanted to obtain an order deolaring him 
to be solvent so as to enable him to apply for 
a eontiaot to the Munioipality. He wap, 
beoaofe of his ineolvenoy. under a disability 
and, in order to get it removed, ho intended 
to obtain an order from the Court by 
practising deceit on the Court, an order 
which the Court would never have passed 

(1) 7 A. ‘169i A. W, N. (1686) 86; 1 Ind. Deo. 
(n. 8.) 72U. 

(2) 8 A. 603; A. W. N. (1686) 204; 6 Ind. Dec, 
(n b ) ^01. 

(H) )U 0. 3^0; 9 Ind. Doo. (n.b.)OOS. 

(4) 10 C. 581| 8 Ind. Jur. 060; 6 Sliomo L K. lOH; 
0 Iq<L Dec. (M- 8.) 801. 

(5) )6A. 210; A. W. N. (1893) 90; 7 Ind. Deo. 
(n. b.) 653. 

(6) 21 A. IJSiA. W. N. (1898) 197; 9 Ind. Dec. 
(n. 1 .) 781. 

(7) 28 M. 00 (F. B.); 1 Weir 638 (o). 

. <H) 8 A. h. J. 149; A. W. N. (JOCO) 3 Cr L .T. 
£19;A. 308.' • ■ 


if the real facts bad come to its knowledge; 
or, in other words, be intended to obtain 
a wrongful gain to himself, t. «, the profits 
from the oontraob with the Municipality, 
vide section 23 of the Indian Penal Code, 
It is unnecessary for the purposes of the 
present case to enter into a consideration 
whether such wrongful gain would have 
of necessity entailed wrongful loss to 
another person, although it might be 
said that the person who wouH have 
PufTered wrongful loss might have been a 
rival applicant for the contract who might 
have faihd because of the so'iosa.s of the 
applicant’s petition for the contract. 1 
deem it unnecessary tn pursue this matter 
further, having regard to the express 
wording of section 21 of the Indian Pdoal 
Code, which runs as follows Whoever 
does anything with the intention of oausing 
wrongful gain to one person, or wroogful 
loss to another parson, is said to do that 
thing dishonestly ” Therefore, the case 
falls undsr peotion 461 of the Indian Penal 
Code. ^ U was a forgery bsaause the 
intention which the accused had was to 
support his claim to be declared a solvent 
person, tile Kolimira u Venkalarayudu v. 
Emperor (7). In the case of Queen-Empress v. 
Muhammui ^'med Ehan (ti), referred to 
abevp, Banerj’, .1. says at page 116. “ Where, 
therefore there is an intention to deceive 
and by means of the deceit to obtain an 
advantage (here ie fraud, and if a doon- 
men is fabricated with eooh intent, it is a 
forgery. This was held by this Court in 
Queen-Empress v. Srshi Bhushan (5). A 
somewhat wider interpretation has been placed 
on the word Irnud’ by tlio Bombay High 
Court in Queen-Emp^ess v Vithal Narayan (9), 
which was followed by the Calcutta High 
Court in Lolit Mohan iarhir v. Q ieen Empress 
(10). In the case in the Bombiy High Court 
the learned Judges aoiepted the interpretation 
of LeBlano, J., in Haycroft v. Greasy (I I) 
that by fraud is meant an intention to de 
aeive, whether it be from any expectation of 

advantage to the party himself or from ill- 
will towards the other Is immaterial ” 
So that in this case, looked at from any point 
of view, the aocosod is guilty of the offence 
of using as genuine a forged document 

(0) H B. 615 note. 

(10)22 0. ;<I3; 11 Ind. Doo (.\.8,)2lO 

( I) 2 KuBto'dt |). 103 ; 0 a. u. 380 ^ loj K. n. 


202 


INDIAN OASBS. 


ALU PlUf NTO V. lUPIBOB. 

knowing it to be anoh and baa been 
rightly oonvieted. A good deal has been 
said to me abont the eentenae passed 
on the aooQsed and it bae been brought to 
my notioe that he is the only adalt male 
member of the family who earns the 
family bread and that tbe forgery was 
Booh a olamsy one that it eonld never 
have deaeived any one and that, having 
regard to the eironmetanoes of the whole 
ease, the senienee passed ie nndnly severe. 
Tbe idea of the aoensed was not to oheat 
the Cantonment anthorities who bad already 
written off the amount of tbe tax bnt it 
was to get the stain removed from bis 
oharaster whiob anbtted him from taking 
oontraots and tbos earning an honest living. 
Under these eiroamstanses, i think the 
sentenae sbonld be redooed to one of six 
months* rigorone imprisonment and I so 
direst. In other reepests, the appliaation is 
dismissed. 

Seniwce reduced. 


BOMBAY HIGH COURT. 

OstiiiiiAL Application poB Rivision No. 117 

ov 1920. 

July 7. 1920. 

rreteni ;— Mr. Jaetioe Shah and Mr. Jnitiae 

Cramp 

ALEX PIMENTO xiin iNOTHEB—Accusin 

— Appbllamts 

tertus 

EMPEROR— Pbosiodtor 

Penal Code (Act ILVof I860;, «. 499—Deyamo/ion 
—Harm, actual, to reputation, iohether neceuary— 
Criminal Procedure Code (Act V of ]S9BJ, $$. 637, 
640—Proneeution evidence recorded after defence 
evidence closed—Irregularity. 

In order to render the offence of dofanintion 
complete, there matt bo as imputation with 
rcforonco to a ponon intondiog to harm, or 
knowing, or having ronton to l»ollevo that luoh 
imputation will horm the reputation of the perion 
againet whom the imputation it made Proof of 
actual harm to the reputation of the peraon 
defamed ianot neoettary tp 2o: ,col. y,p. 03, col. I.] 

The apocial powers conferred upon a ( ourt by 
aoolion 640 of the Criminal Procedure Code may 
bo exerciaod under proper oircnmitancoa, but the 
recording of oTidenco on behalf of the proiocntion 
after tbe defence OTideaoo is closed cannot ho 
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justiaed. It 10 an irregularity which ought to be 
avoided, [p 203, col. 2.] 

Lrimjnal applioation for revision from 
oonvietioDs and sentenees passed by the 
First Glass Magistrate. Silsefte, oonBrmed on 
appeal by tbe Sessions Judge, Thana, io 
Criminal Appeal No. 105 of 1919. 

Mr. 0. N, Thakor, for tbe Applisanie. 

Mr. 8, S. Patkar, Government Pleader, for 
tbe Crown. 

JUDGMENT. 

. Shah, J. —Two points have been raised 
ID support of this applioatiou : bret 
that tbe offeooe of defamation of whiob 
the petitioners have been found guilty, is 
not oomplete as there is no proof in this ease 
that the defamatory words aotually oaused 
harm to the reputation of tbe person with re* 
ferenoe to whom they were need; and.aeoondly, 
that oertain evidenoe on behalf of the prose* 
oution was improperly admitted by the Trial 
Court after the defenoe evidenie was olosed. 

As regards the 6ret point, Mr. Thakor 
has relied upon Explauatiou 4 of eeotioo 
499 of the ludiau Penal Code aud upon 
the judgnent of Mr. Justioe Davar in 
Anandrao Balkruhna v. Emperor (1). Apart 
from the deoieions, it eeems to me that 
the words of tbe seetion lend no support 
whatever to the oontention urged on behalf 
of tbe applicants. The words of tbe seetion 
material to the point under eonsideratioo 
are that Whoever...makes or publishes any 
imputation eonoeroing any person, intendiug 
to barm, or knowing or having reason 
to believe that sooh imputation will harm, 
the reputation of snoh person, i8eaid...to 
defame that person," Explanation 4 points 
out as to when an imputation is said to 
harm a person’s reputation within the mean* 
ing of thin seetion. Bat what ie neoesenry 
to oomplete the offeree is that there must 
be an imputation with referenoe to a person 
intending to barm, or knowing, or having 
reason to believe that sueh imputation will 
harm the repulation of the person against 
whom the imputation is made. The eX' 
prerston used in tbe section is intending 
to harm or knowing or having reason to 
believe that such imputation will harm" and 
not "harming". There is an obvious differ* 
ease betneen the meanings of these two 
expressions and the argumeut based upon 

(1) 27 Ind. Oas.667i 17 Bom. L. B. 8% 8 Bom* Or. 

0.16i 18 Or. L. J, 177. 
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ExplaofttioD 4 involves the resolt that there 
is DO differenee between the two expres* 
sions. Snob a result oannot be aooepted. 

If the Legislature intended that it was an 
essential part of the offenoeof defamation 
that harm should be oaused to the repo* 
tation of the person against whom the 
imputation was made, the words intending 
to barm or knowing or having reason 
to believe that snob imputation will barm” 
oopld have been omitted and (he 
word 'harming” aould have been easily 
substituted therefor to oonvey the meaning 
whioh is now sought to be put upon the 
seotioD. 

I do not say that the question of aotual 
harm to the reputation of a person can 
never be relevant in determining the ques 
tioD of intention or knowledge or belief 
required by the eeotion. In some oases it 
may be very useful to know whether any 
actual harm has resulted in determining 
whether the person making the imputation 
bad the neoessary intention or know¬ 
ledge. But the proof of aotual barm is not 
essential. 

All the deoided eases, except the one 
which has been relied upon by Mr. Tbakor, 
are against bis contention. In tbs ca^e 
relied upon by him undoubtedly Mr. Justice 
Davar took the view which is in his favour. 
Mr. Justice Heaton took a different view 
in that ease ; and 1 expressed no opinion 
on the point as I did not consider it 
necessary for the purpone of the deoieion 
in that case to do so. The point, however, 
has been raised now and the view which 
found favour with Mr. Justice Davar has 
been relied upon before ns. I have care¬ 
fully oonnidered all the reasons stated by 
Mr. Justice Davar in his judgment. With 
great respect, I am unable (o agree with 
Davar, J., and agree with Heaton, J , ou this 
point [ think that the offence in this case 
was complete without any proof of actual 
harm to the reputation of the person 
defamed. 

The words need in this cai^e arj clearly 
defamatory. The words found to have 
been used by the first petitioner are 
these; 'What at liar you are, • oi area 
woithloss chap, you are a stiameleHs uriopt, 
a robber, you have cheated Government.” 
The second petitioner ie found to have used 
th^ee words; ^oa have cheated Government 


you have robbed Rs. 5C0 from Juvam.” 
There can be no doubt that the person who 
used the words intended to barm the reputation 
of the person with reference to whom they 
were used. 

The second point relates to the recording 
of evidence after the defence was slosed 
in this case. It does not appear from the 
record whether this evidence was called by 
the Court under eeotion 540, Crinr'oal Pro* 
oedure Code, and ii must be ta^cKfor the 
purposes of the point which has been urged 
before us that it was adduced on behalf 
of the prosecution and not called for by the 
Court under the powers vested in the Court 
under section 5l0 of the Cede of Criminal 
Procedure. Taking that to be the fact, it 
is not shown from the nature of the evidence 
recorded that it has any bearing upon the 
question as to whether the defamatory words 
wore in fact u^ed* Bjtb the Courts in this 
case have found that the defamatory words 
were used by the accused ; and it is difficult 
to see bow the recording of this additional 
evidence at the stage at which it was recorded 
can be said to have prejudiced the accused. 
It is also important in oonneotioD with the 
point of prejudice to remember that no 
objection was taken at the time on behalf 
of the accused. There is no allegation that 
this evidence was recorded in the abaence 
of the accused. No. objection was taken 
in the lower Appellate Court as regards 
this evidence. These facts support the in* 
ferense that there was no prejudice in this 
case to the accused from the evidence thus 
recorded. At the same time, I desire to 
point out that the procedure laid down in 
the Code with regard to the trials must 
be strictly followed. In the present case 
the procedure applicable was that provided 
for the trial of warrant cases by Magistrates 
and the scheme of the provision! relating 
to such trials must be followed subject to 
the special provisions of section 540 of the 
Code of Oriminal Procedure. The special 
powers under section 540 may be exercised 
under proper circumstances. But I do not 
think that the recording of evidence on 
bshalf of the projeoution after the defence 
evidence is closed can be justified. It is 
undoubtedly an irregularity ; and, though 
in this particular case it is conJooed under 
section 637, Criminal Procedure UjJe, it 
is desirable to remember that it is an 
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irregolarity. which may at time® neoes* 
si>ate a re trial and which ought to be 
avoided. 

I would discharge the Rale. 

Obomp, J.—So far as eoncerns the interpre- 
tation of section 499 of the Indian Penal 
Code it appears to me that the interpretation 
contended for in this case leads to a con¬ 
tradiction between the body of the section 
and the 4th Explanation appended thereto. 
According to the body of the seot'on, an 
impatation made with the intention <o oaaee 
harm amonnts to defamation, bat if Explana* 
tion 4 is to be given the force which has 
been given to it in the decision relied apor, 
the result would be that it would bo neces- 
pary to prove that harm was actually caused, 
whereas the intention to cause harm is 
Buffioient under the Brst portion of the sec¬ 
tion. It is a cardinal principle of statutory 
interpretation that a section should be read 
as a whole aud that ooutradiotions between 
portions of it should be avoided if possible. 
It eeems to me that the meaning is really 
plain and that Explanation 4 is. what its 
name implies, an explanation and nothing 
more, being intended to deBne within certain 
limits the meaning of the words “an im¬ 
putation intended to harm”. Therefore, I 
agree with the judgment of Ileator, in 
Anandrao Balkrishna v. Bmperor (1) and 
also with the decision of the Allahabad 
High Court in Queen Empress v. AJcCarihy 
(2). It follows that the first point which is 
based upon the fact that no evidence has been 
adduced to prove actual harm must neoeFSsrily 
fail. 

As to the second point, I have litte to 
add to the observations of my learned brother. 
It is, I think, sufficient for the purposes 
of this case to eay that the irregularity, 
BDch as it was, is cured by the provisions of 
section 537 of the Code of Criminal Pro- 
eedure, and even if it be not so cured the 
reeult, if we expunge from the record the 
evidence which was improperly admitted, 
will be precisely as it is so far as concerns 
the point before ns. The conviction of the 
'accueed would, so far as we are concerned, 
'^reet upon precisely the same footing as 
if that evidence bad been taken into aon- 
■ideration, 

(2) Q A. A20j A. W. N. (1887) 89/ 6 Tnd. Dec. ^n. s.) 

^16. 
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For these 
proposed. 


reasons, I oononr in the order 

Rule discharged. 


CALCUTTA HIGH COURT. 
CRruiNAL Appeal No. 71 op 1920. 
April 20, U20. 

Mr. Justice VValmeley and 
JuAficeSJr Syed Shams-ul Huda, Kt. 
ASIMCDDIN SAHDAR and otukri— 
Accuieo-> Appellants 
versus 

EM PBROR —Opposits- Psbtt. 

Criminal Procedure Code (Act V of 1898), t. 289— 
Trial ly Jury—Evidence insufficient—Duty oj Judge 
^Misdirection-- Penal C<nU tAct XLVof I8P0', m. 
8;)6, 412 — Criminal Procedure Code (Act V of 1898), 
*. MO— of proceeding under $. 110, iohether 
admissible in prosecution for dacoity—Evidence Act 
(/ of 1872), s. 114, presumption under, extent of. 

In a trial by jury tho Judge in disouasing tho 
ovidonco against tho aoou^od in his summing up to 
tho jury pointed out that one fact, oven if boliovod, 
had very littlo weight; that anothor fact, if beliovod, 
did not show that aroused took part in tho ofTonoo, 
and that a third fact amounted to nothing in 
itself: 

Held, lliat, although tho Judgo clearly invitod 
tho jury to acquit, yot ho ought to havo gone 
furtliorand told tho jury thoro was no ovidonoo 
against tho aocusej, and his omission to do so 
amounted to a niisdiroction snfHoiont to ontitio 
tho accuHod to an acquittal, [p. 205, ool. 1.} 

Where an accused person is on his trial for an 
ofTonro under B''elion 8M0 of tho Penal (’ode, tho 
fact that in procrodings undor section 110, Crimi¬ 
nal Procodiiro CcmIu, ho had been required to giro 
security and had boon unable to givo it, is not 
.ndmissiblo [p. 207, col. 1.] 

Accused was convicted under section 412 of tho 
Penal Codo, and, tho Judge holding that ho must, 
undor section 111 of tho Evidence Act, bo presumed 
to havo known tho ntn>oioas natnro of tho dacoity 
by which tho goods wero obtained awarded him tho 
maximum penalty ; 

Held, that, os tho prosnmption alono would not 
Justify fixing tho accused with more than know- 
Icdgo that tho gootls recovered from him had boon 
obtained by dacoity, tho sontonco was oxcossivo. [p. 
207, col. 1.] 

Criminal appeal against the order of 
the Sessions Judge, Rajshahi, dated the 
2nd Oeoember l9l9. 

Moulvi WitheUlossein find Baba Manindra 
Kutnur Ross, for the Appellants. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Waluhlit, J.—A dasoity was flommitted 
on the night of February 25th, 1919, in the 
hru'C cf Kali Das Lablri of Namkani, a 
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large qaantity of property of various kinds 
was taken anay, and Kali Dus was killed. 
The Pnlioe made a few arrests daring Maroli 
and on April let, a man, named Jaba Sardar, 
appeared before tbe investigating ollloer and 
made a statement, as the resalt of which 
DDmerous arrests were made. In the end 
twenty two men wore placed on their trial 
before the Court of Session, and the jury 
were unanimous in tindicg fourloeu of 
them guilty under various eeotions. 
These fourteen appealed and the appeal 
was admitted in tbe oases of four of them, 
ew.—Aeimuddin Sardar, Abjan Sardar, Sob- 
andi Paramanik and Mobzuddiu Paramanik, 
and in regard to sentenoe only in tbe oases 
of Jamin Sheikh and Jadulla Sardar, while 
it was dismissed summarily as regards tbe 
other eight. 

It is ocnvenient to deal hrst with tbe 
ease of Abjan tardar ; be is brother of 
Jaba Sardar, the man who made a stato* 
ment to tbe Polioe on April let, and was 
afterwards examined as a wilness. In 
dealing with the evidence against him in 
partioular the learned Judge pointed out 
how littlo there was against him. The 
approver said that he turned baok on the 
way to the daooity and took no part in 
it ; or, rather, in tbe Orst Court be said 
that Abjan turned baok on the way, and in 
tbe Sessions Court that he took no part, a 
snspioious disorepanoy as was pointed out 
to the jury. Of the other evidenoe, tho 
Judge remarked that gno fact, even if 
believed, had very little weight, that another 
faot, if believed, did not show that Abjan 
was in the daooity, and that a third fact 
amounted to nothing in itself. I think 
it ie clear that tbe Judge invited the jury 
to aoquit Abjan. Iho jury, however, did 
not do so, and it is eontonded that the 
Judge ought to have gone further and said 
that there was no evidence against him. 
I think that view is oorreot, and Mr. Orr, 
for tbe Crown, admits that be oannot 
press tbe oaae against Abjan. The resalt 
is that his appeal is allowed, andtbeoon- 
viotion and sentenoe set aeide so far as be is 
•ODoerned. 

1 turn next to tbe case of Sobbandi ; 
the position regarding him is quite different, 
for be is named positively by tho approver, 
and a glass containing a largo number 
of rupees was found underground near his 


hoQso. The glass was identifiod by Kali 
Dis Lihiri’o widow and son, and if that 
i leutiljiitiou is believed tbe disoovery is 
very strong corroboration of the approver’s 
story. The facts wore placed before the jury 
oorreotly, and they found Sobhandi guilty. 
It is impossible for us to say that there was 
any misdireotion, and his appeal must be 
dismissod. 

The oise of Modzuddin stands on a rather 
eimiltii’ footing. In oonsequenoe of a state¬ 
ment made by him, the Polioe went to his 
father in law’s houoo, and there his mother- 
in law made over Rh. 2u 0 in notes. The 
learned Judge pointed out all the faots 
oorreotly • he reminded the jury that the 
notes could not be identided, that there 
was nothing to oonneot them with Kali 
Das Lihiri, and that the aooused’s father- 
in-law was in well to do oiroumstanoes. 
It is impossible for ns to say that there 
was any misdirection. As the jury found 
Modzuddin guilty we must dismiss Modzud. 
din's appeal. 

Now I oome to tbe case of Asimuddin. 
The learned Judge dealt with him last, 
and, as I read his words, I think be reaom- 
mended the jury to aoquit him. Theoase 
against him, as made by tho approver, is 
that he abetted the daooity, but did not 
himself take any part in tho oommiesion 
of it, and the charges framed against him 
were under seotions d.b, lOf, ludiau Penal 
Code and seotion 120 B, Indian Penal Code 
Tbe Judge said that the latter seotion was 
not applicable. Tho jury found him guilty 
under eeotious 3^U, lOJ, Indian Penal Code 

and djd not return a verdict on the charge 

under rootion 120 B, Indian Penal Code. 
So far us he is ounoerned, three points are 
made, namely, (1) that the Judge’s oharge 
as to V. hat m needed to prove abetment 
of daooity with murder is inoorreot ; (21 
that ad tho jury acquitted the appellant 
of an offenoe under seotion 120-B, they 
could not 6nd him guilty of abetment 
by cooBp.nng to commit daooity. 

-.y/ • '"elevaot evidenoe was 
admitted, in tbe shape of the evidence about 
proceedings under seotion 110, Criminal Pro¬ 
cedure Code. 

There is DO substance in the second 
point. Rightly or wrongly, the Judge said 
that eeotioD 120.B was not applicable and 
asked the jury to deal only with the oharge 
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under sestiops 393,103, lodiin Penal Code. 
The jury did not acquit A^imuddin of the 
ohirge under fleation 120 B bat they abstain- 
ed from retarnincr a yerdiat in respeot of that 
oharge. 

On the firet point, I am disposed to 
think that the learned Judge ought to 
have suggested on any view of the case 
the evidenoe did not do more than show 
that Asimuddin was guilty of abetting 
simple daeoity, I need not eay more, how¬ 
ever, beoause sueh a misdireotion, if 
there was one, oould be dealt with by altering 
the seation from seotion 396 to seation 395, 
Indian Penal Code, and because the third 
point seems muoh more weighty. 

The evidenoe about the proceedings under 
eeatioD 110, Criminal Prooedure Code, was 
introduced for a two-fold reason. The 
Bret was to show a motive for the murder 
and the eeaond was to corroborate Jaba Sar- 
dar in one detail of bis story, and to show 
that some of the aoaosed were going about 
together just before the daeoity. 

The facts about these proceedings are as 
follows ; An inquiry was begun in July 
1918 by the Police about the desirability 
of starting proceedings under seotion 110, 
Criminal Prooedure Code, and on Augost 
4tb, 1918, the Magistrate drew up formal 
proceedings against two sets of men ; one 
against nine kirigars^ none of whom were 
aooosed in this daeoity oasf, and one against 
Asimoddin, Diriulla, Asgar Mandal, Aba 
Fauzdar, Karim Mondal, and thies others. 
The investigating Sob Inspector made Kali 
Das Lahiri’s house his head quarters daring 
bis inquiry into tboee oases, and on one 
ossasioD stones were thrown at the house. 
For a time au armed Head Constable and 
two ooDitables were stationed there for his 
protestioD, and later one constable only, 
who was withdrawn after a time. The 
Magistrate tried the oases locally, and 
Kali Das Labiri was cited as a witness in 
both cases, but he arrived too Ute to 
depose in the case against Asimoddin and 
others, and was examined only in the case 
against the hirigart. Those are the facts 
bearing on the proceedings as evidenoe of 
hostile feelings between Asimoddin and 
Kali Dae Labiri. I think they most be 
regarded as admissible for showing a motire 
for tbe savagery with whiob the daeoity 
Wtl earried out. No objection appears to 


have been taken to this evidence being 
given. Instead, orosa-ezamination was devoted 
to showing that, prior to tbe proceedings 
under section 110, Criminal Procedure Code, 
Asimuddin brought a charge of corruption 
against the senior Sub-Inspector Nazir All, 
and tbe suggestion was that the proseediugs 
under section 110, Criminal Prooedura Code, 
were tbe outcome of Nazir Ali’e desire for 
revenge, and that the present obargas are doe 
to the same cause. 

Regarding the second reason, Jaba Sardar 
eaid that Asimoddin annouDoel hie ioten* 
tion before-band of creating alibi evidenos 
by going to a mukhteir at Rajshahi. 

Tbe mukhtear Hem Kanta Moitra (prosecu* 
tion witnasa No, 74) was examined and 
he deposed that Asimuddin did come to 
him on February 24th and that be was 
probably at Rajshahi on the 25th also. 
Tbe order sheet of the oa^e was also put 
in. Again, 1 think that this evidenoe 

could not be excluded. If evidence 

of the nature of the prooeediugs 
had not been given for tbe 6rst purpose, 
the mukhtear*t evidence should have been 
oonBned to showing that Asimuddin cams 
to him only in connection with a criminal 
case, but that was impossible. So far, I 
think that tbe evidenoe was admissible 

and I Bod that tbe Judge warned tbe 
jury again and again not to be influenoed 
by the evideuse regarding those proceed* 
ings except so far as they showed motive, 
and the movemeu^s of some of the acoased 
parsons on February 24(h. He repeated tbe 
warning iu the case of Asimoddin in parti¬ 
cular. Scrupulously careful as he was, how* 
over, in these respects, he began his 
summary of the evidence against Asimuddin 
by saying : “Asimuddin was convicted in 
a seotion 110 case in Rajshahi on tbe 7th of 
April and from that date he was in jail 
here and was produced in Court here from 
jail.” That is, it seems to me, tbe real 
point in the objection raised on behalf of 
Asimoddin. Tbe Judge had told the jury 
in almost every case when each man was 
arrested, apparently because most of them 
were said to have absconded, but there 
was no reason for doing so in the case 
of Asimuddin because be bad appeared in 
Court more than once during March, 
Possibly, Asimnddin bad been sent to Court 
io jail clothes or perbapsi tbe Judge assumed 
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that the jorors knew what had been the 
resnlt of prjoeejinge. Whatever be the 
explanation, I tbiok that the faot t^at 
Asimodlin had been required to give eean^ 
rity' and bad been anable to give it, w^e 
not admissible, and on that ground I think 
that the verdiot against him in vitiated, and 
that the oonviation and sentenoe most be eet 
aside. Farther, having regard to (he tenoor 
of the learned Judge’s remarks, 1 think 
we should say that Asimuddin must not be 
tried again- 

Four more of the aoaused were oonoerned 
in those proaeedings under sestion 110, 
Oriminal Proaedure Code. One of them, Abu 
Faozdar, was aaquitted by the jury, and 
the appeals of the other three were dis¬ 
missed. I think 1 ought to say why the 
objeatioD does not hold good in their o^se 
DariulU appeared on January 21tb but not 
again until he was arrested in April, and 
then the proaeedings against him w(rj 
dropped. Karim was not present when 
judgment was delivered, and, so far as I 
aan see, the rsaord does not show what 
order was passed on him. Certainly, the 
Judge did not tell the jury that be was 
aODviated. Asgar, the mukhUir says, was 
present to bear judgment delivered, but 
I do not think that the result of the 
judgment is mentioned, and again the 
Judge, did not say anything about it. 
Against all three men there was the 
evidence of the approver, and in addition 
other evidenoB on whiah the jury oould 
some to the eonolusion that they were 
guilty. 

Regarding Jamin Sheikh and Jadulla 
Sardar, whose appeals were admitted on the 
ground of sentenoe only, they were aonvieled 
under eeotion 412, Indian Penal Code and 
the learned Judge in awarding punishment 
says: "i oonsider the ease a 6t one for the 
imposition of the maximum penalty as they 
knew the property was transferred by the 
sommission of suoh an atrooions orime.” It 
is to be regretted that be does not give 
his reason for this statement: their sonvio* 
tion is based, as I read the evidenoe and 
charge, on tbe presumption permitted by 
section 114 of tbe Evidenoe Act, but t 
do not think tbe presumption alone would 
justify Bxing them with more than know* 
ledge that tbe goods had been obtained by 
daooity, and, that being so, tbe sentenoee 


passed on them are excessive. The sentsnoss 
on Jamin Sbeikh and Jadulla Sardar are, 
therefore, reduced to imprisonment for hve 
years each. 

The repult ie, that the appeals of Sobhandi 
and Mobzajdin are dismissed ; the appeal 
of Abjan is allowed and be is acquitted- 
the appeal of Asimuddin is allowed and the 
conviction and sentence are set aside : and the 
appeals of Jamin Sbeikh and Jadulla Sadar 
are allowed in part and the sentences reduced 
as ordered above, 

Shimsdl Hod4, J.—I agree. 

Appeal of some of the accused alloiced. 


PATNA HIGH COURT. 

CaiMiMAL Miscclunkoos Ca8£ No. 81 

OF 1920. 

Novem bar 5, 1920. 

Frcse»itMr. JuatioeJwala Prasad 
MAKSQDDAN HISTRY— Pxtitio.hxr 

versus 

EMPEROR—OppoaiTB PiKTy, 

Ln,n\nal Procedure Code (Act V of g 
Autrefois acquit, o/; api^Ucability 'o/LPenal 

" 33!J-J/oror iihile/rJ 
^ I #—under 33S Indian 

^Zlus'^Act 16 of ifotcr 

The acquittal of a persoD charged under section 
aiS of tho Ponal Code with having caused grievons 
hurt by rashly driving a motorcar, on the^ ground 
that It 13 riot proved that he was driving the car 

under section 403 Criminal Procedure Code a ba; 

IV person under section 16 of the 

Motor Vehicles Act for driving the car without a 
.cense so long as h.s acquittal on the same facts 
for a diffront ofTonco remains in force oLi • 
the principle of autrefois ar^juit, ho cs^nnol 1« S 
a second time on the same facts cognate to nr 
involved in the offence with which he wa, nrl, ° 

onsly cljargod Section 403 of the Crirnnl'^ Pro' 
ceiluro Colo does not depend for >r« .• 

upon additional evidence being a^*ai|abIo^^ .T 'T 
that fact IS ^together irroIcvaQt.[p. 2. 6, cols. 1 *‘21 

Mr, M. N. dtnha, for the Petitioner 

JUDGMENT -The Rule must T; made 

absolute. The petitioner was tried for an 
offeoee under aestion 338, Indian Penal Code 
on a eharge of having oauaed grievous hurt 
t, the driver of an ekka and its oeoupanta 
by rashly driving a motor ear FT^ ™ 
vi,Ud b, the Ma»istr.te:baTo.®“pprir; 
aaquitted by the Seaaiona Judge on The 
ground that there was no direst eviden.e (0 
prove that the aoeused drove the ear ” 
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Tbe petitioner ha^ inw been eammone^ 
DD jer sestioD l'> of the Motor Vehiales 4ot 
(Vill of 1914) for drivinjf the o%r 
witboot a liceoee at the time when the 
inoident, in re<)peot of whiob be wae tried 
and aoqQittdd. happened. Tbe qaestion, 
therefore, for determination in the pre* 
B9nt prooeedinfl: under tbe Motor Vebialee 
Aot a^ain^t the petitioner is the same as was 
in the orimina) trial under seotion 3.3$, Indian 
Penal Code. This is oonoeded. The Magis^ 
irate also in his explanation admits it. 

It will thus appear that the petitioner is 
DOW called npon to be prosscnted on the 
eame fasts whioh were investigated into in 
tbe former trial. The oharge onder the 
- Motor Vebioles Aot oonld very well have 
been framed in the former trial either as a 
eobstantive one or, in tbe alternative, nnder 
seotion 236 of the Code of Criminal Prose- 
dare. He sooli also have been sonvisted 
onder sestion 16 of the Motor Vehioles Act 
when be was tried for tbe offenoaander sestion 
338, Indian Penal Code {tide sestion 237 of 
tbe Code of Criminal Prosednre). 

It would thns appear that eesti3n 40 3 of 
tbe Code of Criminal Proaedure bare the trial 
of the petitioner for an offense under sestion 
16 of tbe Motor Vehiales Ast so long as the 
asqoittal under sestion 338, Indian Penal 
Code on tbe same fasts remains in foroe. Tbe 
principle of autrefois acquit does clearly apply 
to tbe present ease. The petitioner eannot 
be tried a second time on the same faete 
oognate to, or involved in the offense with 
whioh he wae previously charged. 

In the s»9e of Minh'iri Ohnttdhury v. En- 
peror (I) it was held that the acquittal 
of tbe petitioners under sestione 360 and 
411, Indian Penal Code was a bar to their 
proeesution under tbe oognate eeotion 54 (a) 
of tbe Oaloutta Polioo Ast Seotion 403 of 
the Code o! Criminal Procedure was applied 
in that ease. The prinoiple of that ease oan 
very well be applied to tbe present ease. 

Tbe learned Magistrate in his explanation 
says that tbe Court Inepeotor is about to 
■adduce additional evidence to show that tbe 
petitioner wae driving tbe oar. If that is 
no reason for trying him again for the offense 
under seotion 336, Indian Penal Code of whioh 
be has been acquitted, it eannot be a ground 

(1) 48 Ind. Coa. 6H| 22 0. W. N. 109t 19 Cr. L. J. 
1G6| 27 0. li. J. 434$ 46 0. 727. 


for trying him for th? oognate offense under 
sectijo 16 of the Mit r Vehioles Ast. 

It, however, appears from the judgment 
of tb^ hirnsd .Sjuioa? Judge th^t the 
witnesses examined on behalf of the proseou- 
tion made a different statemebt altogether 
to whit they had made od the question in 
issue before the P >lise and that was a good 
reason for disbelieving the witnesses. 

* 

Again, it was in evidenoe that there were 
two persons occupying the front seat and 
the learned Sessions .Tudge accordingly 
observed as follows : — It oanfiot, therefore, 
be safely inferred whether the aooosed was 
ocoopying the right hand seat, i.e., the seat 
of the driver, or that he was. on the left 
side of the driver.’* 

The evidence wan thoroughly gone into 
in that case, and I do not think that the 
prospect of getting additional evidence is a 
ground for overriding the prinoiple of 
aulrefoii acquit In the case of Manhnri 
OhntoJhury v. Emperor (1) no doubt 
there was nothing to show that addi¬ 
tional evidence wae available, as was men* 
tioned in the judgment, but that fast to my 
mind is irrelevant, for the applioation of 
sestion 403 does not depend upon additional 
evidenoe being available or not, and, as a 
matter of fast, that point has not been decid¬ 
ed in that oace. Authorities are numerous 
on the subjeot. J need not, however, refer 
to them {.vide Emperor v. Mian Jan (2), 
Emperor v. Sonalal (3). Seotion 403 goes 
to the root of tho jurisdiction to take cog. 
nizance of an offence eo long as aoquittal or 
conviction in a previous trial on the same 
fact.*, though of a different offense, remaio 
in force. If eeotion -^03 does not apply, 
then there will be no bar to tbe trial whe> 
ther additional evidenoe is available or not. 
Id the present ease, as held above, seotion 
403 does apply and is, therefore, a complete 
bar to the oriminal proceedings under the 
Motor Vehioles Ast now instituted against 
tbe petitioner. 

For these reasons, the order of the Magis¬ 
trate summoning the petitioner and the 
proceeding started in conseqaence thereof are 
set aside. 

Buie made absolute 

(2) A. W. N. (1008) 22| 8 Or. L. J. 207t 28 A . 818. 

(8> 1^0 Ind. Oaa. 018| 87 D. 068$ 16 Bom. i. K. 
OOh 14 Or. L. J. 498. 
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BINATAK DAS V. 8AM1NODDI. 

CALCUTTA HIGH COURT. 
App«AI.S FKOM AppELLATC D»08EE8 
No3. 1314, 1482 TO 1488 op 1918. 

May 6, 1920. 

Present: —Mr. Jaetioe Newboald and 
Mr. Jostioe Panton, 

BINAYAK UAS AOHAKJA CHOW- 

DUDRY ANDOTDBKS—PLAlliT.PPi— 

APPELLINTfl 

versus 

SAMINUDDI alias SAKI MATBAR akd 

OTHRRfl— D'^PEMDAN frt— Rf .'POMDf NTS. 
Bsmjal Teiuincv Acf (Vltl D. C. of IRS 5 ), gg, 3 ( 9 ) 

80, 182—“i/oWingr” rnsani'tgof—UniHviilcd nhare ui 
tenancy, uhether holiliny. 

An undivided share of land is not a “holdinp’* 
witlun Iho meuniiiK of section 3 f9' of the Boneol 
lonaocy Act, and the phrase "a parcel or parcels 
of land in that clause means an entire parcel or 
entire parcels of land. <"()n 80 (juently, section ?0 
of that Act has no application when the tenancy 
of a rniyot is an nndirided shore of land, it 
being immaterial how the tenancy was created 
or whether the parcel hold jointly with others is 
a small or largo portion of the land of the tenanoy 
or that the undivided parcel which is part of tlm 
tenancy IS homohtend. and not ngricnltunil, land j 
t a Rumcient if there IS some land which is not 
held entirely by the tenant [p. 2i<t, cols. I i 2.] 

Apppalfl against the decrees of the Sob- 
ordmjte Jadge. 1st Conrt, Bikarganj, dated 
the Idth of Maroh 1918, affirming that of the 

Monsif UtCoort, at Bhola, dated the 26th 
July 1916. 

FACTS appear from the jadgment. 

Babu Jogeth Chandra Roy (with him Baba 
trahaih Ohan-lra Mozumdar), (or the Appel, 
lante refers to Bat'd,.a Dc 

I shall show that the present oases aan be 
distiogmebed from the oases oited by the 
lower Appellate Court. Here I am 16 annae 

o^^ho’h^d•®“^ n" possession 

of the holding. Only the tank and homestead 

^ the sole 

II ^ ^t)ODt 00 sharer 

Mondul (2) was also a oaso of several land, 
lords. Matty Debya v. Mathura Nath 

Bauer,« (2) IS eiaotly of that na-ure. being 

a case of joint landlords. Here I am not a 
00 Bharer-Iandlord. 1 am entire owner. Here 
the whole of the agrioultoral holdings are in 
exolusivn possession. Refers to seotion 30 

^^(>)25O,0I7.2aVV.N.4A, .3 I.d Doc (n. „ 

( 2,2 0 . W. N. 680. 

O.L.'j'.V'''®””’ 29. >0 0 . W. N. S77, 16 
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Bengal Tenanoy Aot. Can you say here that 
the holding is undivided P The prinoinle of 
these oases has no applioation here. Refers 
to seotion 182, Bengal Tenancy Aot. But 
that seotion would not preslude me from 
enhancing rent for agrioultoral lands. Seotion 
30, Bengal Tenanoy Aot, has referenoe to whole 
holding undivided. Tin's seotion refers to 
agriooltural lands. We oan’tenhaooe the rent 
of homestead. ‘Holding’means entire holding. 
Refers to Baidya Nath Mondnl v. Sudharam 

( 4 ) and Nafarnddi v. Fatal Hug (b). 

Bahn Surendra Chandra <en (with him 
Babu Femer.dra Chandra Sen), for the Re- 
spondentft, — The question has long been settl* 
ed. It is not a holding at all. An undivided 
share of land does not oome within the deBni- 
tion of holding.’ When a landlord grants an 
ut divided share of land whioh is oomorised 
in a tenure and if there is an agreement for 
enhanoement or ejeotment. then it is a 
tenure. Refers to peotion3, olause 8, Bengal 
Tenanoy Aot. This is not a holding. It 
aannot oome within the terms ‘entire paroel’ 
by any etreteh of language. Legislature 
does not contemplate the enhanoement of 
rent of a part of a holding. Refers to 
Harnandan Rax v. Ketho Frnsad Sinah 
( 6 ). 

Bsbn Jfgesh Chxndra Roy replied. 
JUDGMENT.—These eight appeals arise 
out of eight suits for enhanoement of 
rent under seotion 30 of the Bengal Tenanov 
Aot. 

The suits have bean dismissed by both the 

lower Courts on the ground that the interest 

of the tenant in the land in respect of whioh 

enhanoement is olaimed are not holdings as 

de6ned by seotion 3 clause (9) of the Bengal 

Tenancy Aot. The suits have been dismissed 

solely on this ground and other suits brought 

by the same landlord and heard together on 

the same evidence were decreed in part. 

The nature of the tenanoios found is as 
follows 

The Settlement Khatians show that the 
d‘-f0''danf’B tenanoiss ocm^riafl undivided 
pare I- o' h'vn***^^* h.vl f r«Ti-ng parts of 
acrifl. hnral brlHinc,.. A p o-o has been 
ff.V n »n n-, wKleh .« s».owing 

that the lands held by hs defendants in 

Ml ft C. W N 7SI. 

(5) 30 Ind. Cas. 414- 21 C. 1.. J. .',92 

40 lud. Gas. 686; 2 P. L. J. 563; I P. L. W. 
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nndivkJed shares form part of cash teoanoy 
and eaoh of the defendants holds as part of 
his tenanoy a separate parcel of agriooltaral 
land. Th: re is abondanfc authority to support 
the views of the lower Courts that eeotion 30 
does not apply when the tenanoy of a rait/at 
is an undivided share of land and that a paraej 
or parcels cf land in olaose (ft) feetion 3 of 
the Bengal Tenaney Act mean an entire 
parcel or entire parcels cf land and that, 
therefore, an undivided share of land' 
oompriaed in a tenanoy is not a “holding." 
ft is unnecessary to give a list of the many 
rulings on this point. Several of them 
will be found collected in what ne are told is 
the most recent decision. It is ohe of the 
Pttna High Court cares, —ste H-irnondan R'.i 
V. Ketho rratad 8<njh (6). In that 
ease (he facts were similar to tboae of 
the present case, as it was there a separate 
tecanoy in each case consisting (f a speoiBc 
area of land held together with urdivid- 
ed share in oerlain other areas of land. 

On behalf of the appellant, the main 
prinoiple laid down by these decisions is 
not disputed. It is contended that they 
can be diatinguished on the ground that 
In thore oases it was a oo sharer landlord 
who had let out his undivided share in a 
separate tenancy. 

It seems to us (bat it i^ immaterial how 
the tenancy was created. The case turns 
on the meaning of the word “holding." 
If the teoancy is a holding, eeotion .MO 
ie applicable. If the tenancy is not a 
boldirg, Ibe section is not applicable. 
Obviously, the eaee of a tecant holding an 
Dodivided share in a parcel of land would 
most frequently arise when a lease is 
granted by a landlord owning an undivided 
stare. Eut the law remains the same 
whether the undivided interest is created 
by a landlord bolding a fractional iotereit, 
or by a landlord holding the whole of the 
interest, or where, as in the present ease, 
the original tenanoy has not been proved 
and is merely based on the reeult of Settle* 
ment proaeedioge under the Bengal Tenarcy 
Aet. If in one of the several parcels of 
land held by a faiyat and forming the 
subject of a single tenancy, the raiyat haa 
sn undivided share, tl bt tenaney, according 
to the deoieione of tbia Court, cannot be 
e holding. It is immaterial whatber tba 


parcel held jointly with others is a small 
or large portion of land of the tenincy. 
it is sufficient that within the tenancy 
there is some land which is not held 
entirely by the tatpab Also the provisions 
of section 182 make it immaterial that 
the ondivided parcel which is part of the 
fenanoy is homestead land and not agrioultural 
land. It is al^o suggested before us that 
this interpretation of the de6nition of a 
holding in clause (9) of stotion 3 is repng* 
nsbt in the subject or conteit and that, 
tforefore, the preamble of section 3 excludes 
(his interpretation. That argument was 
adduced before the Patna High Coart in the 
case referred (o above and we agree (bat it 
is not possible to say, in Ibe present case, 
that there is any repugoanoy in the subject 
or context in section 30. 

It is also said that all the oases cited 
relate to the sub division of a whole holding. 
But this is not so as we have already staled 
when referring to the Patna ease: there 
also (here was a sp'oiBc area of land held 
together with undivided shares in certain 
other areas of land. 

We, theiefore, bold that the deoisioo of 
the lower Appellate Court is right and these 
appeals are dismissed. The respoudents, who 
have appeared, will get (heir costs. 


s ^. a : 


Appeali dtsmicrei. 





>Wv*c.r« 

' Jammu £ I , 
Sr'n.*fe^ 


BOMBAY HIGH COURT. 

Sico.<«D OlViL Appial No. 161 tP 1919. 

June 15,1^*20. 

Prerenf : —Mr. Justice Shah and 
Mr. Justice Oromp. 

fHBKH HaSAN QULAM MOHIDIN— 

PlaUTIPP^ A PPILLAMT 
tmtut 

MAHOMBD Abl SUEKH MAHOMBD 

— DtPINOAHT^RBSPOMDIPr. 

Civtl Pfoeeditre Code ("Ael V of JOT, 0. 

mil, r. i-~App*llolo Court, powor cf, to alloiO 
uilsdroical of cimI. ^ 

An Appellate Court hai jnrlidlotlon to ellow * 
enJt to be withdimim with liberty to bring a frech 
init on the seme oeuee of action. Cp* 
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Seeond fippoal from the desieioo of t'le 
Distriot Jadtre, Ritna^iri, in Appeal No. 3S6 
of 1917, QonSrrDioi; the deoree passed by the 
Sabordtnate Judge, at Dapoli, Iq Civil Sait 
No. 47 of 1917. 

Mr. P, y, Kane, for the Aopellaot, 

Mr, P. B Shingni*, for the Rsspondeot. 

JUDGMENP. 

Shih, J.—The plaintiff filed the preeent 
aoit for redemption and he was with 
the plea of ret julieata. Toie plea hag 
eneeeeded in both the lower Coarto, and 
in this seaond appeal the plaintiff hag 
urged that both the lower Jourta are wrong 
»n the view wbiob they have tiksn ast) 
the nlea of ret judieatn. 

The faote relating to the previou» salt 
are that the present plaintiff had filed the 
eoit for redemption of the same mortgaee 
in the year 1914 That enit was deeided 
on the merits avainst him. He appea’el 
to the Dietriet Court. The appeal was 
admitted and notices were served upon the 
then respondents, who are the present 
defendants. In the course of the appeal an 
application was made by ths phintiff t) 
the Appellate Court asking for leave to 
withdraw from the suit with permission to 
bring a fresh suit in respect of the same 
subject matter. The order made on the 
application runs as follows:-"The opposite 
party has no objection. Plaintiff, is allowed 
to withdraw the suit and to sue ds no o 
Ooets on plaintiff in both the .Courts". 
Ibis order, it is contended on behalf of 
the plaintiff, has the effect of setting aside 
the decree that was, passed -by the Trial 
Court XU the first instance and is binding 
upon the parties to the appeal. On the 
other hand, it is urged that the Appellate 
Cowt had no juriediolion whatever to 
make this order allowing the plaintiff to 
withdraw from the suit with permission to 
file a fresh suit, that the order having 

1 ?!. jurisdiction, the decree 

of the Trial Court in the case eubsists. 
and that the iesuet tried and heard in 
that suit must be treated for the purposes 
01 the present suit as having been heard 
ftnd determined. 

Apart fiom the decisions bearing on the 

Qnestion. to ahichl shall presently refer. 

It feems to me that the order was made 
Dot aithoat jurisdiction as contended by 


the respondents. Under section 107 of the 
Code of Civil Prooednre, subject to such 
conditions and limitations as may he 
prescribed, the Appellate Conrt has the 
same powers and shall perform, as nearly 
as may be, the same duties as are con¬ 
ferred and imposed by this Code on 
Courts of original jurisdiction in respect 
of suits instituted therein. When the 
appeal was admitted and notices were served 
upon the respondents, it seems to me that 
the whole case was before the Appellate 
Court and that Court bad, in virtne of 
the powers referred to in sub section 2 
of section 107, jurisdiction to deal with the 
application made to that Court by the 
plaintiff. The respondents having raised 
no objection, the question whether there 
were, under the circumstances, sufficient 
grounds disclosed in the application for an 
order contemplated by Order XXIII, rnlo 1 
does not appear to me to be of any 
practical importance now. It is snffiiient 
that the Court had jurisdiction to deal 
with the application. The sufficiency of 
the grounds contemplated by clause (6) of 
sub-rule (2) of role I of Order XXIII, must 
depend npon the ciroumstaoces of the case. 
The one important oiroumstanoe in the 
case is that the respondent’s Pleader then 
raised no objection. It is not necessary 
in this case to attempt to define what 
ooostitatee sufficient grounds other than a 
formal defect within the meaning of 
clause (6) of rule 1, sub-rule (2) of Ordtr 
XXIII. The expression may be construed 
strictly ; and I am prepared to assume in 
favour of the respondents that if they had 
sought to have the order set aside by an 
application to the High Court under the 
extraordinary jurisdiction they would have 
succeeded. But the order was allowed to 
stand and is binding npon the parties. 
The order must be taken to have been 
made with jurisdiction ; and, in plain terms, 
its effect is that the decree of the Trial 
Court is sst aside and the order allowing 
the plaintiff to withdraw from the suit 
with permission to institute a fresh suit 
ii substituted for that deoree. That is 
the order which was ultimately passed in 
the previous suit; and if that order it 
held to be not without jurisdiction, it ia 
clear that tbers is no adjudication and no 
basis for the plea of re$ judicaiq^ 
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Mr. Sbiogtie for tbe reppondent, how¬ 
ever, has relied npon the deoision in Eknath 
Ranoji Ranoji Baxcaji i\), and Ka/t Fra- 
tanna Sil v. Panchanan Nandi (2). We have 
alio referred to the two eases whioh have 
been referred to in the Calontta ease and 
whieh are reported in the llthYoIomeof 
the Oalontta Law Jonrnal. As against these 
decisions the appellant’s Pleader has relied 
npon the ease of Bolide Kamayua v Pragada 
Papayga (3) and npon the recent deeision of 
this Coort in Ohhanubhai v. Dahyabhai (4). 
We have eonsidered the deeisions oited on 
both sides and, if I may say so with 
respeot, the view taken by the Foil Bench 
in the Madras ease as to the power of 
the Appellate Coort is right. That is the 
view aeoepted in the deeision in Chhanuhhhi 
V. Vahpahhai (4) by whieh we are bonnd. 

I have earefnlly oonsidercd the ratio 
deoidendi in the ease of Kali Praeanna 
Sil V. Panchanan Nandi (2). It is 
nndonbtedly troe, as pointed oat by 
Mr. Shingne, that the ratio decidendi is in 
favonr of the view whioh he has pressed opon 
this Coort thoDgh the order made by the 
Appellate Coort in that ease, whieh was held 
in tbe snbseqoent prooeedings to have been 
made withont jorisdiotion, was in form some¬ 
what different from tbe order in the present 
ease, The order in that ease has been 
qooted at page 371* of tbe report and may be 
distingniehed from the order made in the 
present ease. Bot 1 do not think that the 
deeision in tbe ease oan really be dis- 
tingnisbed on that ground. There is really 
a oonffiot of views and, with great deferenoe 
to the learned Jodges who deoided the oase. 1 
am onable to follow that deeision. The other 
two deeisions reported in the 1th Volame 
of the Galeotta Law Joarnal, and referred to 
by Sandereot), 0. J., do not present any 
diffieolty to my mind, as in those oases 
objeotion was taken in time to the orders 
onder Order XXill, role J, by the Appellate 
Coart and they were set aside on the merits 

of those oases Bat I do not read those 

(1) 10 Ind. Cos. 818j 36 B. 201j 13 Bom. B B 
237. 

(2) 88 Ind. Cfti. 070} 44 0. 807} 20 0. W. N. lOOOi 

23 0. L. J. 460. * 

18)87 Ind. Oas. 414) 40 M. 266} 2) M. L T 82i 
(19)7) M. W. N. 217 and 246} 6 L. W,C68} 82 M. L 
J. 477. 

(4) 67 Ind. Oas. 630} 22 Bom. L R 774} 44 B. 660. 


oases as laying down that the Appellate Oonrt 
oan have no jnriediotioo whatever to make 
Booh orders. Tbe deoision in Eknath Eanoji 
V. Bannji Bairaji (1), whioh has been relied 
npon, is easily distingoiehable. In that oase 
the order was made by the Appellate Court 
before the appeal was admitted and before 
any notice was issoed on the appeal to the 
respocderts. Sooh an order was olearly 
withoot joriediotion and oonld have no 
effect upon the deoision of the Trial Coort 
in that oase whioh was arrived at after 
hearing the parties and in their presence. 
The observation in this deoision at page 
2o.‘5* of the report, whieh has been strongly 
relied upon by Mr. Shingne, most be 
taken to have been made with referenee 
to the facts of the oase ; and it oannot 
be read as indioating the opinion of the 
Coort that the Appellate Coort eoold never 
have jorisdiotion to make an order allow¬ 
ing the plaintiff to withdraw from the 
pnit with permission to bring a fresh snit. 
Whether in a partioolar oase (he Appellate 
Coort shoold exercise that jorisdiotion is a 
matter whioh most depend upon tbe faots 
and oiroomstanoes of that oase. Bot 1 do 
not think that the decision in Eknath Ranoji 
V. Bano)i Batcaji (1) ooold be oonstroed as 
laying down the broad proposition whieh Mr. 
Shingne has oontended for, that the Appel¬ 
late Court eould never have sooh jorisdie* 
tion. 

The Appellate Coort, in my opinion, had 
jorisdiotion to make the order which it did 
make on the applioation of the plaintiff, 
and, in view of the faot that no objeotion 
was raided and titat the order was ao. 
qniesoed in, it oannot he said (o be an 
order made witlfo' inrisd’otirn. 1 he 
question '• t'pt) er i) eie wt r» rntBo «ni uri onds 
for making the order is not relevant now. 

I would, therefore, allow the appeal, set 
aside the deorees of the lower Courts and 
remand the suit for disposal aooordiug to 
law to tbe Coort of ffrst instance, 

All oosts op to date to be ooits in tbe 
suit. 

Crump, J.—I agree in the judgment josi 
pronoonoed, and, in view of tbe imporlanee 
of the point and the diverg*-noe of todicial 
opinion, 1 shoold like to ado a few words. 

It woold, I think, be a mat'er for regret 


•Pago of 44 0.—J?d. 


1 •Pago:of.86 B.— 
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It we were oompelled to some to tbe 
eonolagion to wbioh the armament of the 
reapondeot’fl Pleader woold oornpel os. The 
faote, briefly, are that the plaiotiff, whose 
Boit had been dismissed in the Goart of 
first instanoe, appealed to the lower 
Appellate Court, and, in the oonrse of the 
hearing in the presenaeof the respondent**, 
he applied to that Court for leave to 
withdraw with liberty to bring a fresh 
suit on the same oaose of aotion. To this 
no ohjeation was taken by tbe respondent’s 
Pleader. When this fresh suit was filed, 
be waa met by a plea of rei jwhcjta 
whioh has prevailed in tbe original and 
in the lower Appellate Court. But, though 
I feel the hardship of the appellant’s 
pisitijn, I do not wish to rest my deoision 
upon that ground, 1 rely, in the first 
instanoe, upon what, with all deference to 
the views of those who hold otherwise upon 
this point, appears to be the plain meaning of 
the provisions of the Code of Civil Procedure. 
It appears to me impossible to read section 
107, clause ( 2 ), of that Code without coming 
to the oonolusioD that, generally speaking, 
tbe Appellate Court is empowered in the 
oase of appeals to exercise all th« powers 
whioh tbe original Court o »nld have 
exercised. In the words of the section, 

the Appellate Court has that power “subject 

to such conditions and limitations as may 
bs prescribed,” and I am unable to find 
any conditions or limitations whioh could 
prevent an Appellate Court from exercising 
the power conferred by Order Xilll, 
rule 1. Not only does that appear to me 
to be the plain meaning of the Code, but 
it is supported by a recent decision of 
this Court in Ohhanubhai v. Dahyabhai ( 4 ) 
and none of the decisions of this Court 
properly interpreted really conflicts with 
that exposition of tbe law. The case of 
Eknath flanou' v. Rinoji Bawaji (1) does 
not in reality touch upon the point now 
before as, For, in so far as it contains any 
pronoQoemeut open this matter, it must 
clearly be held to be obiter. 

It is hardly necessary to say that no 
case is an authority except upon its own 
facte, and the facts of Eknath Ration v. 
Banoji Bawaji (1) are undoubtedly different 
from those in the case now bsfora ue. Thero- 
ora, I fddl io 09 ODGstrainad by aoy 

decisiOQ of this Court to adopt the view 


suggested in that desisioo, and the reesnt 
decisioa to which [ have referred appears 
to me to support the view taken by my 
learned brotlier. 

There ie also a Full Bench decision of 
the Madras High Court [Buftde Kamayya 
V. Praga'la Papayya (3)] which entirely 
supports the view which I take as to 
the powers of Appellate Courts in this 
matiSr. I prefer tbe view taken in that 
case to that whioh has foond favour in tbe 
Calcutta High Court in Kali Pratanni Sil v. 
Panchanan Nandi (2). With all deference 
to the Judge who decided that case, I feel 
some doubt as to whether the two decisions 
cited in support of their view of the law 
really go the length of deciding that there is, 
in the fullest sense of the term,no jurisdiction 
in an Appellate Court to allow the withdrawal 
of a suit with liberty to file a fresh suit on 
the same cause of action. Those decisions 
appear to me to go no further than holding 
that tbe orders made io those cases by the 
Appellate Court were orders which ought not 
to have been made, and though io one of them 
the word ' jurisdiction” is need I do not think 
the Court meant to convey that there was no 
power to make the order but rather that tbe 
order was ao improper order upon the facts. 
Hero we are considering a question of juris* 
diction io the strict sense of tbe word. 
Therefore, from the decisions of this Court 
and on tbe Full Bench decision of tbe Madras 
High Court, as well as on the wording of the 
Code itself, I oonour in the judgment pro* 
nounced by my learned brother. 

Some attempt has besn made in argument 
to distinguish between oases in which a with* 
drawal has been allowed on the ground that 
the evidence in favour of the party asking 
for leave is insufficient, and those oases w hioh 
it ie suggested more properly fell within the 
terms of Order XXIII, rule 1. From what 
hae been said,it muU follow that an Appellate 

Court and an original Court stand upon the 

same foiling in this matter, and, without 
endeavouring to lay down any exhaustive 
definition of what are sufficient grounds 
within the meaning of this rule—for I do not 

think it ie necessary to do so here_I find it 

enough to say upon this point that if a Court, 
applying its mind to tbe facte before it, ie 
of opinion that those facts constitute Bufllci* 
ent grouuds, then I find it impossible to bold, 
even though the Court might be mistaken io 
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its view, that the Coork had no jnriediotioo to 
make an order within the terms of Order 
XXin, role 1. 

On these Rroonds, therefore, I oonoar in 
the jadRment pronoonoed and in the order 
proposed. 

Appeul alloteeJ. 


MADRAS HIGH COURT. 

SiciHD Civil Appeal No. 672 ov 1919. 

February 25, 1920. 

Preterit lustioe Sir William AylinR, Kr, 
and Mr. Jofitiee Cootts Trotter. 

KANDA'YA PILLAI. alia.'! KANDA- 
SWAMI PILLaI (uinok) and anotmkr, nr 
tbeir next Ert iND VENKATA CHALAM 
PILLAI— Plaintifps— Appbllams 

ver$u$ 

OHOKKAMMaL and anctiibr— 

DePInDANTR -KlSPONDBNrjI. 

Hindu Law — Adoplicn—Dancing girl, adoption by, 
nature of-^Ettoppel, whether can bo relied on to 
validaU adoption. 

An adoption by a danciiiR fprl for purpogoa of 
proititiition is nothing more than the going through 
of certain forms and does not aifect the atatiis 
of any one When such an adoption is challongod, 
the doctrine of estoppel cannot bo rcsorlod Id in 
order to raiidato the adoption, which, Iwing opposed 
to public policy, is void. 

Seoond appeal against the deoree of the 
DUtriat Court, Tinnevelly, in Appeal Suit 
No. t.4 of 191s, preferred against the deoree 
of the Court of the Subordinate Judge, 
Totiaorin, in Original Suit No, 61 of 1916. 

Messrs. T. R. Vrnkatarama Sattri and 
M. R. Vaidyanatha Aipar, for the Appellants. 

Mr. T. M, Krithnaewami Aiyar, for the 
Respondents. 

JUDGMENT.—There is really only one 
point open to the appellant on this seaond 
appeal. The learned Judge below found as 
a fast that there had been an adoption of 
tha two women through whom Che plaintiffs 
alaim, and tbateosh adciticc bad been made 
for the purposes of proslituticn. The defend- 
ants slaim under ttoie ale took the girls 
in adoption for that jcijctt and they plead 
|bat sDsb an adop(:<n ii aisicet publis 
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pilisyand, therefore wholly nugatory and 
void. That is oanoeded, but it is said that 
the defend-iots are estopped from setting up 
this against the pliintiffi whose ansestors 
were not in piri delicto. Ik is clear law 
that an eitoppel oAnnot be relied upon to 
defeat a statutory prohibition [see per Parke, 
B , in Hill v Manchester and Salford Wafer 
Works Oo,, (1)]. It was for the Company, if 
they disputed their liability, to open the 
estoppel arising from their own admfsiion, 
by showing that the oonsideration of the 
bonds was illegal or inoonsistent with the 
Statutes under which they acted ; or that 
there was no consideration. But that would 
not bo HO if, for instance, the Company had 
given these bonds by way of payment to 
a person who had executed worki for them 
under the second Statute ioitead of raising 
mon?y by bonds for the purpose of paying 
such person." 

Nor can it bo relied upon against one who 
61U a public •apaoily charged with duties in 
the performance of which other persons 
are interested, e. g., the /ioar of a pariah, 
MccAllister v, Bithap of Roeheeter (2). It is 
clear that a prohibition on the ground of 
pobiio policy would on these analogies not be 
capable of being evaded by the doctrine of 
eetoppel. But it is said here that the act 
itself does not fall within the mischief of 
the rule, for adoption by dancing girls is 
reoogni ed by law and only a particular 
intent with which it is done it prohibited, 
and that the estoppel can attach itself to the 
setting up of the intent only. It is obvious 
that such a result would entirely defeat the 
role ; and we think, moreover, that it is 
bissd on wholly fallacious reasonieg. 
What is prohibited is not the intent; any 
one can harbour an inten^ so long as 
he does nothing to carry it into execution ; 
what is prohibited is the act done with that 
intent. The act is one, just as the act 
of murder is one, though it can bo analysei 
into kill n; with a certain intent. More* 
over, such an 'aduplion’ is not really adop* 
tion at all ; it is a mere going through of 
certain forms which, when gone through by 
perions with an untainted purpose, would 
result in an adoption ; as actually gone 

'D (18311 2 B A Ad. 6t4 at p. 65 )| I L. J. (N. s ) 

K II. 230) 36 R. it (i66i ln9 B R >S45. 

(2) (1880> 6 0. P. D. lOA) 49 L J. 0. P. llAf 42 U 
T. 23. 
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tbrsQgb they resolb io nothiog, aod 
the a!atQ3 of no one. It is no mors ao 
adoption than bigamy is ‘a marriage’ and in 
Boding that the adoption in faat is proved 
the learned Judge means no more than that 
be Bnde it proved that the form was gons 
tbrongh. 

The seaond appeal fails and is dismissed 
with oosts. 

M. c. p. 

Appeal 


CALCUTTA aiGtJ COUaT. 

Appcal kbom Appbllats Dbchkb No. 1717 

Of 1918. 

Jane 2, 1920. 

Fresen/:—Jastioe Sir N. R. Chatterjea. Kt., 
and Mr. Jastiee Panton. 

ATUL OHANDRA KDNDU—DEPKNOANr 

—‘AppBLLAHT 
vfrsui 

SARAT CHANDRl LAHA—PuAiktipp 

— RSiPONDINT. 

I'eador and purchaser—purcfitjcr, /ailure of, (o 
compltU contract—Earnest-money, whether forfeited. 

Whoro a cootract of tale speoiBcally proTules 
that tho whole of the earnest-money dopoaitod by 
the vendee shall bo forfeited in tho event of his 
failing to pay tho balanco of tho consideration, 
money witliiu a stipulated period, and it is found 
that not only was he not in a position to pav that 
money, but that ho never offered to pay,'either 
within the timo filed or at any time afusrwards, 
tUo balance of tho purchaso-monoy, ho is not 

entitled to recover tho oarnest-monoy paid by him. 

up. 2ie, col. 1.] ' 

Appeal against the desree of the Sob. 
ordinate Jndge, 3rd Goart, Hoogbly, dated 
the dlst of July 1918, reversing that of the 
Mcnaif, 3rd Coart, at Howrah, dated the 
5tb of April 1917. 

FACTS appear from the judgmeot. 

Baba Jogendra Nath Mukerice (with him 
Bobos rareth Nath Mukerjes and Kanat Dhart 
Duttjf for the Appellant —The defendants are 
appellants. This appeal ar s^s oat of a eait for 
refund of Rs. 700 only pil’d as earnest-money 
for the porabase of eertain land by the plainl iff 
to the defendant. The defendant executed a 
doenmentinlOlA,November, whereby he made 
an agreement lo sell the plaintiff one bigha, 


4 cjltn of Itnl together with p^rmineut 
strastares there)n for Rs. 4,400, Out of the 
parehase money so settled the plaintiff paid 
Ri. 700 as earne^t-mDoey and it WiS agreed 
that on reaeipt of the parohasa money within 
three months, the deed of oonveyanoe wonld 
be exeonled. The transaotion fell through 
owing to the failure of the plaintiff to piy 
the balance. There was an express provision 
in the agreement that if the plaintiff failed 
to pay the balance within the tirre fixed, he 
would forfeit the money advanced. The first 
Court dismissed the suit. The lowei Appel¬ 
late Conrt reversed the decision of the first 
Conrt on equitable considerations. 

My first point wonld be that the lower 
Court erred in law. in that it failed to appre¬ 
ciate the essence of the contract. The 
famons decision of the Jadioial Committee in 
Soper V. ArnoW (1) shows the deposit serves 
two pnrpose8-*-if the purchase is carried ont 
it goes against the pnrobase-money bat it is 
also a guarantee that the parohaser means 
basiness.” See also Fry on Specific Per¬ 
formance, 5th Edition, paragraph 147d. 

The test in each case is, whether the par¬ 
ties mataally agreed, expressly or impliedly, 
that the sum paid was to be treated not 
merely as part-payment bat as a guarantee 
for the performance of the contract. See 
Uahibullah v. Arr,an Dewan (2) 

The lower Court has erroneously relied 
opon the ease reported in Janihed Khoiaram 
V. Biirjorji Dhunjibhai (3). 

That case has no application here. I submit 
thatthe plaintiff is not entitled to get back 
the earnest-money. 

Dr. Dxarkanath Mxtter (with him Baba Bira 
Lai rhakarvarts), for the Respondent. I 
submit that the amount advanced as earnest- 
money is more than what is ordinarily done 
in these oases. All the oases show that the 
earnest money advanced must not be more 
than 7 per cent. The Court should treat it 
as a case of penalty and the defendant must 
shew that he has suffered subslantial loss. 


2M; 01 L. T. 702, W H. 449 ‘ ‘ 

6:i Ind.Cae, 876; 30 0. L J. 1 I 3 ; 21 c. IV. ^ 

I \v 239 '“ ”■ 289; 30 M. L. J. 186; 

M w yV! ^ 8 ‘i 14 A. L. J. 226,( 010) 

C W. N:f.t43l"r,6 '' = 
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I submit I am entitled to proteofion on 
equitable grounds. 

JUDGMENT.—This appeal arises out of 
a suit for refund of Rs. 700 paid by the 
plaintiff to the defendant as earnest-money 
for the purohaee of oertain land. 

It appears that under a bainap^itra^ dated 
November 1914, the defendant agreed to 
sell to the plaintiff, 1 higha, 4 cotta$ of land 
together with permanent etruotures thereon 
for Rs, 4,400. Out of the purahas6*m.)ney 
BO settled, Rg. 700 was paid by the plaint 
iffa to the defendant as earnest'money and 
it was agreed that on reoeipt of the pnr« 
ohase-money within three months, the kobala 
would be ezeonted. There was an express 
provision in the agreement that in oase the 
plaintiff failed to pay the balanoe of tho 
purohase money within the time 6xed he 
would forfeit the earnest* mnney and would 
have no right to olaim a refund of the 
same, 

The defendant pleaded that the transaotion 
fell through owing to the failure of tho 
plaintiff to pay the balanoe of the purohase* 
money. It is found that the plaintiff was 
not in a position to pay the balanoe of 
the purohase money, namely, Rs. 3,700 within 
the time 6xed, and the plaintiff never offered 
to pay the balanoe of the purohase-money 
to the defendant. 

The Court of Brst instanoe dismissed the 
suit but on appeal the learned Subordinate 
Judge was of opinion that, as time was 
not of the essence of the oontraot in the 
present oase, the plaintiff was entitled in 
equity to obtain a refund of the earnest* 
money although he failed to pay the balanoe 
of the purohese'money within the time 6xed. 

The learned Subordinate Judge relied 
npon the oase of Jamthed Khodaram v, burjor}i 
Dhunjibhai (3^. But we do not think that that 
oase has anything to do with the present. 
There, in a suit for epeoiBo pertormanop 
of a oontraot for sale of oertain property, 
the Judioial Committee held that time was 
not of the essenoe ot the oontraot and the 
plaintiff was entitled to speoiBo performanoe. 
Here it is found that not only was the plaintiff 
not in a position to pay the money but 
that he never offered to pay, either within 
the time fixed or at any time afterwards, 
the balanoe of the purohase money and to 
fomplete the soatraet* 


The question, therefore, is whether, under 
these oiroumstances, the plaintiff is entitled 
to a refund of the purohase-money. 

As pointed out by Lord Maonaghten in 
Soper V. Arnold (1); “The deposit serves two 
purposes—if the purohase is carried out it 
goes against the purohase money—but its 
primary purpose is this, it is a gauranlee 
that the purohase means business.’' The 
law on tho point is thus stated in Pry on 
Speoifio Performanoe, 5th Edition, paragraph 
1478:— The deposit unless paid on speoial 
terms is not merely part payment but is 
an earnesr: so that if the oontraot is 
performed, it is brought into aooount as 
Fart-payment: On the other hand, if the 
purohaser makes default, it may be retained 
by the vendor. The deposit is, therefore, 
a security for the performance of the 
porohaser’s part of the oontraot. Tho 
authorities have not baen uniform on this 
question but the weight of authority is in 
favour of the statement above made.” 
It is pointed out in the oase of 
liabibullah v. Arman Dexoan (2) “The test 
in eaoh oase...is did the parties mutually 
agree expressly or by implioation that tho 
sum paid was to be treated not merely 
as part payment but as a gunrantee for 
due performanoe of the oontraot.” 

It was contended that the amount paid 
(Rs. 700) was a large sum of money and 
is more than what is usually advanced as 
earnest-money, that, therefore, the Court 
should treat it as a oaie of penalty, and 
that the defendant is not entitled to get 
anything unless it is found that he has 
suffered any loss. 

No hard and fast rule, however, can be 
laid down as to what oonstitutes ' earnest- 
money.” In the present ease, it is about 
one eizth of the amount agreed upon to be 
paid. We have also to consider the faot 
that the defendant had not a title to the 
whole of 1 bigha, 4 eotiat whioh he agreed 
to convey to the plaintiff and bad to 
purohase 1 cotta of land from his brother 
to whom it belonged. 

In these ciroomBtanoes, we are unablo 
to bold that there was any equitable eon* 
sideratioo in favour of the plaintiff and 
we are of opinion that the plaintiff is not 
entitled to reoover the earoest-money, the 
result being that the decree of the, lower 
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AppelUte Oonrt is set aside and that of 
the Court of hrst instanoe restored. 

Eaoh party to bear bis own oosts through* 
out. 

Decree set aside. 


liOMBAY HIGH COURT. 

SiCOND tjVlL ApPKiLS Noi. 107 AND 1021 

OP 1916. 

June 15, 1920. 

Prcient: —Sir Norman Masleod, Kt , 
Chief Justioe, and ilr. Jufttioe Fawoett. 

GURUNATB KESHAV KALKUNDRI 
— Dr KEN D ANT—Appellant 
tersus 

SADASH.V balkrishna 

DESHPAi^ DE — Plaintipk—RESPOH uraT. 

BALARAM GOPAL KaLKUNDRI 
—Dependant—Appellant 
versus 

SADASHIV BALKRISHNA 

DE3HP AN DE —Plaint ipp—R espondent. 

Vekkhan Agriculturista' Act fXVII of lb7i>^, 

9, 13 — Advance, fresh, taken before patjrnent of prior 
advance^8erie$ of transactions^Accounts. inode of 
taking, ^ 

Whoro a debtor tukc8 ci freab uds'mico before n 
prior advaiico ia paid off, an account abould, under 
section 13 of tho Oobkhan Agriculturiata' Ucliuf 
Act, be taken as if both tho truuaaclions formed 
one entire tmuaactioD. 

Seoond appeals from the deoieion of the 
Assistant Judge, Belgaum. in Appeal 
No. 274 of 1915, oonBrraing that of the Joint 
Subordinate Judge, at Belgaum, in Civil Suit 
No. 74 of 1909. 

Mr. S. Y. Abhi/ankar, for Gurunath. 

Mr. D. R, Desai, for Sadasbiv, respond¬ 
ent. 

Mr, D. R. Manertkar, for 8. 3. Patkar, 
Government Pleader, for Balararo. 

JUDGMENT.—In this ease there was a 
mortgage in 188 for Rs. 3,000. It was 
stated in the mortgage deed that the mort¬ 
gagee ahould be in poeseesion and reoeivo the 
proGts in lieu of interest on Rs. 2,700 out of 
Rs. 3,000 leaving the balanoe of Rs. 300 to 
carry interest. In 1891 afresh advance of 
Re. 700 was made on a bond at 15 per cent, 
per annum interest. In the same way, in 


1895 another advance of Ra. 200 was obtain¬ 
ed on a third bond. The learned Judge in 
the Trial Court took an aooount under the 
provisions of the Dekkhan Agrioulturists’ 
Relief Act and found that nothing was due. 
He found as a fact that, when the second 
advance of Ra. 700 was made, the previous 
loan had not been paid off, and so. again, 
when the third advance of Rs. 200 waa made 
in 1895, the transaction waa still open 
between the parties. Therefore, he took an 
account under the proviaiona cf section 1,3 on 
tho footing that there waa a series of traos* 
aoliona between the parties, which together 
amounted to one set of dealings of which an 
aooount should be taken. 

In appeal this deoi-ion waa oonGrmed with 
a slight variation which did not affect 
the result, as ti e learned Appellate Judge 
found that the mortgage had been paid off. 

In second appeal it is urged that the 
accounts have been taken according to a 
wrong method. We have been referred to 
the case of Vishnu Keshav Joshi v. Satvaji 
(1). But in that case it was expressly found 
that before tlie second transaction was entered 
into, the Grst trar.,sTotion had been completed. 
The money bad been paid back. Therefore, 
there waa not a eeriea of transactions 
which could be connected together. The 
feoond transaction followed after the first 
when the Brat transaction had come to an 
end. That makes all the difference in our 
opinion. In this case the aeries of transac¬ 
tions between the parties was exactly the 
kind of series of transactions contemplated 
by section 13 of the Act. and it was intended 
that an aooount hhoold be taken of the whole 
series of transaolions between the parties as 
if they were one entire transaction. There¬ 
fore, wo confirm the decree and dismiss the 
appeals with costs. 

Appeals dismissed, 

(11(1897) P. J. 87. 
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CALCUTTA HIGH COURT. 

Obdinart Obioinil Oivil Suit No. 1514 

OfT 1919. 

April 15. 1920. 

Freient :—Mr. JastioA Rankin. 

TIKAM OHAND SANTOKCHAND— 

PtAlATIPF 

tereui 

SANTOKCHAND SINGHl— Defkndant. 

Injunction rettraining defendant in pending auit 
from proaecutinif action in foreign Court, when to 6c 
granted. 

In order to obtain an injunction restraining a 
defendant in a suit pending in British India from 
prosecuting a suit on the same cause of action 
in a foreign Court an application for the injunction 
must be tnado at a verj early stage of the proceed* 
ings. An application made after a considerable 
anionnt of time and trouble has been expended in 
the foreign Court will not be granted. 

Mr. B, 0 Qhoih, for tbe PlaiDtiff. 

Mr. 1. B. Ben, for tbe Defendant. 

JUDGMENT.—This oase is a somewhat 
diffieolt one but I am oonviooed on the whole 
that tbe two oases whiob Mr. Sen has 
oited to me are applioable to the faots as 1 
DDderstand them. 1 think tbe ease reported 
in Hptnan v. helm (1) and the oase in whioh 
that ease was referred to, reported in 
Variopulo v Vardop'ilo (2), are very etrong 
aotborities in favoor of Mr. Sen’s oontentions. 

Tbe applioatioD before me is to restrain 
tbe defendant before decree from oommenc- 
ing or, rather, from proseooting an aotion in 
a foreign Court aboot the same sobjeot' 
matter. The Bret point 1 notioe is that the 
applioation is entirely late. The aotion in 
Bikanir has been going on for a oousider. 
able time and I think it is an essential oon- 
ditioD of snob an order as 1 am asked to 
make that it should be applied for very 
promptly and that it should not be applied for 
after a eonsiderable amount of time and 
trouble has been expended in the foreign 
suit. As regards tbe aotual institution of 
the suits, it appears that the suit in this 
Court was instituted on 5th June but that 
the writ of summons was not served upon 
the defendant in the soil until soraewlere 
aboot 12tb July, i. e„ a week after the defend¬ 
ant in this suit had instituted tbe suit in 
tbe Court of Bikanir. It is eaid against that 
that before (be aotion brought here the plaint¬ 
iff had given notioe to tbe defendsnt that be 

(1) (1683) 24Cb. D. 6dl| 49 L. T. 3701 32 W. R. 
26B. 

(2) (1009) 25 T. L. B. 618) 63 S. J. 469. 


was about to bring tbe suit, Tbe defendant 
went to Bikanir, it appears, sometime before 
the 5th July and started his suit there. He 
row oomes and explains that tbe plaintiff in 
this suit has got property in Bikanir. He 
says that be thought that advisable for the 
reason that money due to him under a deoree 
oould be realised muoh more readily and more 
speedily against tbe present plaintiff if be 
brought the suit in Bikanir. 1 am not pre¬ 
pared to 6nd against that oontention and tbe 
oiroumstanoes of this ease are not, 1 think, so 
strong as to indooe me to do what, apparent¬ 
ly, has never or very rarely been done, tiz , 
t) restrain a defendant sued iu one oountry 
from bringing an aotion in another oountry 
where he believes himself to have a more 
oonvenient forum. If the matter had been 
a question between this Court sod some other 
Court in Bengal, or even some other Court in 
British India, other oonsiderations would 
apply. It is quite true that the partnership 
appears to have been oarried on in Calootta, 
but, on the other hand, the two parties appear 
both to be snbjeots of His Highness the 
Maharajah of Bikanir. On (he whole, I think 
that 1 should be rnuDiug the risk of impair¬ 
ing tbe very sound prinoiple laid down in 
the two eases fo whiob Mr. Sen has referred 
if, in this oase, I were to give tbe injunotiou 
a^ked for. That being so, I shall dismiss 
this applioation but the oosts of to-day will 
be reserved. 

Application dizmutzd. 


MADRAS HIGH COURT. 

CiTT Civil Court Appial No. I or 1H9. 

Marsh 12, 1920. 

Pfoiewl : - Sir John Wallis, Kt., Chief 
Jnetice, and Mr. Justioe Krishnan. 

M. RAJAGOPALA NAYAGAR- 
Plaint. pp— Appiilakt 

tersui 

SPENCER A Co., Ltd. amd amotaib 

— DkVIMDANTS—R■^POIID■NT a. 
UaUeioue jrroeeeution-^Peraon etpreiting honeal 
opinion and not conducting proaeeution, whather pro- 
aeeutor^ Damagea, auit /or, maintainability of. 
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NoactioD lies for damages for inalicioas j»r<). 
secutioQ af^aioat a person who in no wise conductod 
the proaocutioii, but merely expressed his o[)in*otj 
to the Police that certain articles were stolen ami 
appeared as a witness in obodienco to iho Police 
summons, [p. 22f*, col. I.] 

f?ayo Pra^M.I v. Dhigal Sin-jh, 3'. 1. A. IhO; 

30 A. 626i 10 Bom. L. R, 1080; 4 M L T. 201; Is 

M. L. J. 394; 6 A. L. J. 665; 14 Bur. L. U. 318- 11 (J 

C.37lj8 0. L.J. 337; 12C. W.N.10I7 <P. 0.) and 

Pena Gounden v Kupi>a O’oun.i^a, 5 Mud. Cas. 78h 

10 L. W. 235; 37 M. L J. 234; 20 M. f.. T. 140; ■ 1919) 

M. \V. N. 6» 75 42 M. 880, explained and diatiu- 
giushod. 

Appeal against the decree of the City 
Civil Oonrl, Midra\ id Origiuil Sait No 
244 of 1917. 

FACTS apoear from the jndgment. 

^ Meisrs. V. 0. Setha Ohariar and K. V. 
Sei^ia Aivangar, for the Appellant.—The 
defendanls may be said to have initiated 
the proeeoQtion Thoogh the prosecution 
wae conducted by the Police it was the 
dcfdndante that actively gave definite 
information to the Police that plaintiff 
stole the articles. An informant is as 
much liable in damages in an action for 
malioious prosecution as the complainant 
himself. See heria Qounden v. Kuppa 

Ooun^n (1) and Qaya Pratai v. BhagU 
Singh (2). 

Messrs, Short Bewes j' Oo„ for the Re- 

spondenls.—The respondents did not initiate 

the prosecution. The Police made the 
search and discovered the articles and when 
they were brought to the defendants they 
expressed their honest opinion that the 
articles most have been stolen from tbeir 
premiees. They did not even actively oon. 
duct the prosecution, but appeared in 
obedience to summonses as witnesses. Such 
an attitude la inooneieteDt with actively com. 
pUioing or informing. The case in Per,a 
Oounicn y.Kupp 2 Qounden (1) .8 dietin- 
guishable There the initiation of proceed- 
i^Dgs and the information was given by the 
aeferidaot. 


JUDGMENT. 

WaLUp, C. j.—T his is an appeal from 
the judgment of the learned City Civil 
Judge dismisaiog a suit brought by iht 
plamtiff against Messrs. Spencer A Co , anc 
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M I t 204. is L.a.iosi 

Lk 'liM ® A. L.J. 616 ;UI 

mi{v. oV ® *2 0. w. 


Mr. Bovill, the Minager of Messrs. Spencer 
& Co., for damaees for malicious proseoa* 
tion of Ihe plaintiff, on a charge of stealng 
certain articles which Messrs. Spencer A 
Co , kept nnt for purposes of sale but 
for distribution among possible customers 
and which they also were in the habit cf 
distributing to some extent among tbeir 
own subordinates. 

The facts which gave rise to this case 
were, that two burgalaries were commit¬ 
ted on Messrs. Spencer & Co.’s premises 
and the Police were advised of ibe facts. 
The Police came to Messrs Spencer tkCo.. 
and proposed to arrest the plaintiff and 
another on suspicion. They were airested 
and search warrants were granted and their 
premises were searched. Mr. Bovill had 
nothing to do with this so far. When the 
premises of the plaintiff and the other man 
were searched certain articles were found. 
In the plaintiff’d premises a very Urge 
number of these advertisement articles 
were found. The Police produced these 
articles before Mr. Bovill and, I think, the 
City Civil Judge finds in the presence of 
the plaintiff. But i'; is not very material 
Having regard to Mr. Bovill’s rscognition 
that a great nomber were advertisement 
articles which came from Messrs. Spencer 

A Co. and having regard to the quantities_ 

there were 18 little mirrors—, he came to 
the conclusion that they could not have 
been acquired by the plaintiff from Messrs. 
Spencer & Co. in the ordinary course as 
pre'^ents, but that they must have been 
taken without permissior, which amounted 
to theft. Therefore, he expressed his opi. 
mon that the articles roust have been stolen 
He subsequently wrote to the Commis. 
Bioner cf Police, a letter, Exhibit C.. in which 
he says, with reference to the articles 
placed before us by the Police this morning 
we have to say that the greater portion of 
the advertisement articles recovered from 
the house of Rajagopala Naicker were 
undoubtedly stolen from our premiees. Some 
of the other articles are such as we have 
in stock and eell, but they bear no die. 

tiDgmshing marks.Please take any action 

you think advisable in these oases. ’’ These 
proceedings were in no way initiated by 
Messrs. Spencer & Co , and Mr. Bovill. It 
was the Police that brought these things 
discovered on the premises of the plaintiff 



220 


INDIAN OASH8, 


[1921 


HlBl SINGH V. LACaHMl OEVI. 

to them and all they did wa9 to express 
what was olearly their honest opinion that 
these goods were stolen goods and they 
left it to the Polioe to take any action they 
thought advisable. They took no part in 
the oonduot of the prosecution ezoapl that 
they appeared as witnesses in answer to 
eammonsGS. In these oiroumstances, it 
appears to me quite nnaroruable to say that 
they prosaouted. I think the case is 
altogether distinguishable from the Privy 
Council case in Oiya Praiid y, 
Bhagat SingK (2) in which the defendant 
was the real instigator of the whole pro 
oeedingd and, practically, took an aouve part 
in the prosecution. Similarly, it is unneces¬ 
sary to consider the case in i eria Gounden 
V. Kuppa Gounden (1) which has baen re¬ 
ferred to. In that case the proceedings 
were undoubtedly started by the defend 
ant who informed the Village Magistrate 
whose duty it was to report that the accused 
had been guilty of a particular offence and, 
therefore, he irntiated the proceedings. Here, 
neither Messrs. Spencer & Co. nor Mr. 
Bovtll did anything of that kind but they 
merely expressed their honest opinion and 
left it to the Police to take any action 
they oboee. This conclusion is also support¬ 
ed by a very recent judgment of Lord 
Beading, L. 0. J., on facts almost exactly 
similar, which has not yet been reported. 
This ground is sufficient for the disposal 
of the appeal. I am not, however, to be 
understood to be differing from the other 
dndings both as to reasonable and pro¬ 
bable eause and absence of malice. 

The appeal fails and is dismissed with 
oosts. 

KRiaeniN, J.—I entirely agree. 

M. 0. p. 

Appeal diimueed. 


LAHORE HIGH COURT, 
Lsttbrs Patbst Appial No. 126 of 1920, 

December 4,1920. 

Present .—Mr. Shadi Lai. Chief Justice, 
and Mr. Justice Leslie Jones. 

HARI SINGH— Caveator—Appelunt 

versut 

A"ard.rnt LACHHMl DEVI— 
Applicant—Respondent. 

Expert ciidenee, value of. 

i Thc ondenco of nskillod witnoas, however omi. 
nont, as to what ho thinks may, or may not have 
taken place under a particular combination of 
circumstances, however confidently ho moy speak, 
is ordinarily a matter of more opinion. Human 
judgment is fallible Human knowledge is limited 
and imperfect, [p 226, col. i.] 

An export witness, however impartial ho may 
wish to be, is likely to bo uiiconsoiously prejudiced 
in favour of tho side which calls him. The more 
fact of opposition on tho part of tho other side 
is opt to create a sjiirit of partisanship and 
rivalry go that an export witness is unoonsoiotisly 
impelled to support tho view taken by his own 
side. Besides, it must bo romomborod that an 
export is often colled by one side simply ond 
solely because it ho^ boon ascertained that ho holds 
views favourable to its interests, [p 220, col. 1.] 

Letterc Patent appeal against the following 
judgment of Mr. Justice Wilberforoe, dated 
the 24th June 1920, in Probate Case No 28 
of 1918, granting Probate:— 

JUDGMENT. 

WiLBERFORCE, J.—In this case Sardarni 
Laohhmi Devi, mother of Sardar Krishen Dev 
Singh, asks for a Probate of the Will of her 
son, executed on the 23rd of October 191i^. 
He was then suffering from irfloenea which 
he had contracted by the l8th of October 
and pneumonia which started on the 22nd, 
and he died on the 2.‘)th of October. The 
petition is opposed by Sardar Hari Singh, 
the uncle of the deceased, and with him 
Afucammu^ Bbag Sudhi, his step-mother, 
has associated herself. The objeotioos of 
Sardar Hari Singh were that the Will 
was not executed by the deceased, or that 
be had not a disposing mind, and that 
the Will, if executed, was executed under 
undue inBuenoe. This last objection has 
been abandoned (see my order of 15th 
June 1920). Therefore, there remains for 
consideration the question whether the 
Will was executed by Krisbau Dev Singh, 
and, if so, whether he was of disposing 
mind. For practical purposes, the position 
of the eaveator is, that the Will has been 
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proved to be a forgery or, if Dof, that 
there are easb etroog oironmstanoes, pcint- 
iog to its being a forgery, aod that the 
evidenoe of the petitiooer ie so iotereBted 
and DDtrDstwortby that the Probate sboold 
not be granted. 

The position taken np by Cbaadhri 
Shahab od-Din for the petitioner ip, that, 
in the Brst place, the Will wae in no 
way an inoffisiooe one ; Krishen Dev 
Singh was a boy who had been 
educated at the Aitchison College, and was 
jast over 19 years of age, and had been under 
the care of his uncle,Sardar Hari Singh, since 
the testator had arrived at majority he had 
had oonatanl quarrels with Hari Singh about 
his property and was on bad terms with him. 
For this reason it was natural that he 
should wish to leave the property away 
from his uncle and in favour of his mother. 
This position is not contested by Mr. Sheo 
Narain for the oaveator, but the learned 
Counsel points out that, in any oirsumstanaep, 
the mother of the testator would have 
succeeded to a life*estate and that there 
was, thereforp, no special reason to make a 
further provi-ion for her. 

The Will is stated to have been executed 
in the handwriting of Krishan Dev Singh 
at 5 1 . M. on 23rd October 1918. This is 
clear from the statement of the attesting 
witness, Pir Bakhsb, taken by me on the 
2 nd June 1920. The testator is admitted 
to have been in a eerious condition at the 
time, and the Will is eaid to have been 
written by him after propping himself np 
in bed. He is said to have raised his 
knees and to have written it on a book and 
to have taken about an hour over the per* 
formanoe He then sent Pir Uakhsb, who 
was bis servant, to fetch Mirza Jalal Din, 
Barrister, who had done legal business with 
him in his litigation with Hari Singh and 
was also his personal friend. Mirza Jalal Din, 
who lived about half a mile distant, arrived 
with little delay, and at the request of the 
testator signed the Will after which Pir 
Bakhsh also affixed his signaturo. Sub 
sequently. Ur. Hira Lai visited the patient 
at about 9 or lO a. m., and found him in a 
state bordering upon collapse, and, according 
to Mirza Jalal Din, was asked whether be 
would also attest the Will, but he refused 
as be did not wish to depreis his patient. 


According to Dr. HIra Lai, Mirza Jalal Din 
did mention a Will and asked him either 
to hear it read out or to sign it. He states 
that he refused (o have anything to do 
with the matter and did not see the Will. 
Cbaudhri Shahab ud-Din also refers to cer¬ 
tain statements of witnesses produced by 
the other side which he oonsidere are in bis 
favour. One Partab Singh, a Granthi, says 
that he visited the patient on the 22nd, 
23rd and 24th of October, and that on his 
second visit, namely, the 23rd, Miizi Jalal 
Din was speaking about getting a doou. 
ment executed by Krishan Dev Singh, but 
as the visit was between 10 and 12 i. m. 

in the morning, thisstatement hardly assists 
him. There is the statement of another 
witness produced by the opposite party on 
the same subject, namely, Jagan Natb, who 
states that on bis second visit to the 
deceased hie mother asked whether be was 
capable of exeoutirg a Will, and that be 
eaid that he was not. The witness says 
that be thinks that the testator died 
the day following his second visit, but 
his statement is too vague and inde¬ 
finite to be of assistance to either party. 
There, therefore, remain on behalf of the 
petitioner the statements only of Mirza 
Jalal Din. Pir Bakhsh and Dr. Hira Lai 
and it has to be considered especially whe¬ 
ther the etateraents of the two attesting 
witnesses are true. In their favour there 
is the faei that they would have been 
persons nalnralJy called into attest a Will. 
Mitzi Jalal Din was not only the legal ad. 
vieor, but the close friend of the testator, 
while Pir Bakhsh « as a very old servant of 
the family. There is also some oorrobora* 
tioD that a Will had been executed, afforded 
by the staiement of Dr Hira Lai. Against 
the truth of their statements, there is, first 

the fact that Miiza Jalal Din has not had* 
a particularly reputable career as a Barrister. 
In 1917 he was practising before the Kari 
raohi Courts, and on the 13tb of July 1917 
be was removed from the office of Pleader 
of the Judicial Commissioner’s Court on 
the ground that he had taken fees in 
cases in which he did not appear, and it 
was remarked in one ca^e that it was 
d^fL.ult to believe that he bed any iotention 
of filing a plaint when he sent for the 
money for that purpose, and that his state- 
raent that he had engaged a substitute was 
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false. The order, it is trne, was passed in 
his abseoae, bnt the remarks of the Jndioial 
Commiesiooer were baaed upon the statement 
put in by Mirza Jalal Din and other 
evidenoe: and ap to this date, after one 
futile attempt to f^et the ex parte order set 
aside, the order remains in foroe, and Mirza 
Jalal Din, in oonseqaenoe, on the 19th Dasem- 
ber 1918 gave an undertaking to prastlse 
no longer in the Punjab, until the order in 
question was set aside. It is also urged that 
he is, for praotieal purposes, a beneSoiary 
under the AVill, as, on the 9th of November 
1918, i s., on the 6rst day after the kiria 
oeremonies of the deceased, the widow ezesut* 
ed a power>of-attortey in favour of Mirza 
Jalal Din giving him absolute oonlrol over 
her large property. He also made the 
extraordinary condition that he was not 
removeable from this post until all her affairs 
were settled up. As for Pir Bakhsb, he is an 
adherent of the deceased, and in this capacity 
had been proceeded against under section 
145, Oriminal Procedure Code, by Sardar 
Hari Singh ; and it is urged that he may 
expeot to be beneBted if the Will is maintain¬ 
ed. The evidence of Dr. Hira Lai is con¬ 
sidered trustworthy by both side", but it is 
pointed out that be did not see any Will and 
is vague in bis memory as to what was said. 
In addition to these criticisms the caveator 
has produced two handwriting experts, Mr, 
Hardleee, and Mr. Brewster, who both 
unhasitatingly pronounce the Will to be a 
forgery. The caveator has also adduced 
Captain Nelson and Lt. Col. Mackenzie 
to ehow that, on the day of the alleged 
execution of the Will, the testator was incap¬ 
able of writing it. He has also produced 
Drs. Jagan Nath and Jai Oband to testify as 
to the condition of the patient. 

1 will Bret discuss the medical evidence 
regarding the possibility both from a physical 
and mental point of view of the Will having 
been executed as stated. Dr. Hira L%1 was 
the regular attendant upon the patient. He 
states that be saw him on the ISth of 
October when he was suffering from inBaenzi 
and again on the 22Dd and 2drd. He had 
developed pneumonia on the 22Qd, and was 
ordered perfect rest. On the 23rd he was 
still able to speak intdlligenlly and his 
mental faeulties appeared to be in ordinary 
state : ‘ He was eo weak that he could 

pot Bit op," but in re*ezamiaation the Doctor 


stated that it would have been possible for 
him to have sat up on the 23rd. He aaw 
him on that date between 9 and 10 i. u. 
There is nothing oa the recor j as to the 
qialifications or practice of Dr. Hira Lai, 
but both Counsel admit him to be efficient 
and trustworthy. It is obvious, therefore, 
that he is in a far better position to describe 
the patient’s condition than Captain Nelson 
and Ool. Maikenzie, who are merely deuos* 
ing on information furnished by Dr. Hira 
Lai, or by prescriptions. In addition to 
Dr. Hira Lai, the patient was visited by 
Dr. Jai Ohand, on the 23tb aud 21st Hs 
gave him prescriptions oa both these days, 
although the second does not appear to have 
been dispensed. He says that on the 2l8k 
pnenmonia had sopervened, and this is 
possibly correet, although he appears to have 
made a parfooctory examioation, and although 
hie prescription, P. 2J. does not neesssarily 
iodicate, aeeordiug to Ool Mackenzie, that 
the patient was sufferiug from poeamonia. 
His evidence, therefore, helps little to dis* 
cover the ezaet situation on the 23rl. Dr. 
Jagan Nath helps still less as he refumd 
to take over the medical treatment, ns an¬ 
other doctor was in charge and he gave no 
prescriptions, anl is also vague as to the 
actual dates oo which he visited. There 
remain, therefore, the etatemeuts of Japtain 
Nelson and Ool. Maokeozie. They have 
based their opinions mostly on Dr. Hira 
Lai’s prescriptions, aud on their general 
knowledge of the oource of pneumonia 
developing on ioflasuea I do not think 
their evidence of any value in the face of 
Dr. Hira Lai’s statement. They base their 
opinions largely on prescriptions P. 17 and 
P. 18 which ware written by Dr. Hira 
Lai on October 23rd. These prescriptiooi 
show that the patient was on the border of 
collapse, and tba^ Dr. Hira Lai, therefore, 
prescribed very strong heart stimulantc ; but 
this was at 9 or 10 a. u. and cannot be 
held to prove that the patient’s condition 
was similar at 5 a. ir, In fact, it can reason¬ 
ably be arguad that the approaching collapse 
which Dr. Hira Lai feared at 9 or 10 a. m. 
was das t) the exertion of writing the Will 
at 5 A. c. Captain Nelson was sooBdcot 
that it was imsossibis for Che patient to 
have sat up in bed and written the Will on 
the 23rd at 9 or 10 a. m., and Ool. Maekeoeie 
tliiake that it ie improbable that bf eoqld 
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have done so. The latter opinion praatioally 
bears oot the opinion of Dr, Hira La), bat, 
as I have stated, the opinions of neither of 
these Dodoabtedly well qaali^ed Dootors, 
who did not see the patient, san be held 
io any way to affest the valae of Dr. Hira 
Lai’s statement, nor have they any import* 
anse, or even relevanoe, with regard to hie 
condition at 5 a. u. 1 hold, therefore, that 
it is not shown that it was impossible for 
the Will to have been written at 5 a. m. nor 
even improbable if, as was presamably the 
ease, the patient felt death epproashing and 
(hoagbt that be ehoold exeoote the Will at 
ODoe, Even Col, Maokenzie admits that, in 
oases of infioeoza and pnenmonia, there is 
sometimes a slight redootion of temperatare 
in the morning. The petitioner’s oaee ie, 
therefore, not affeeted by medioal evidenoe. 

There has next to be ooosidered the value 
of the statements of Mr. Bardless and Mr. 
Brewster, two well-known handwriting 
experts. This evidenee is somewhat diffioolt 
to oritioise as handwriting experts stand in 
an impregnable fortress of their own, and 
the value nf their statements can, with 
diflBoulty, be tested by laymen or even by 
learned Counsel. A further difficulty in this 
case is that the only other admitted pieses of 
handwriting of the deoeased, namely, seven 
letters with some envelopes addressed to Mirza 
Jalal Din. were written by the teetator when 
in good health. Even handwriting experts 
admit that comparison under such oiroum* 
stances is rendered more difficult (eee Osborne 
on Questioned Doeumente, page 199 and page 
21 tt leg). In spite of this fact, however, the 
experts have found no difficulty in pronouncing 
the Will to be a forgery. Mr. Brewster states 
that in the document itself there is inherent 
evidence of forgery. His reasons are that the 
Will bee been slowly and very carefully written 
with numerous pen paopes, pen lifts, and deli¬ 
cate re touchings which are not found in genu- 
tine writing, nor are they found in the ordi. 
nary writing. He thinks the «riting cf the 
Will ineonsieteDt in itself in many places 
inasmuch as two or three letters only are 
written atone operation, but later tn the 
second page the slow method was forgotten 
and some words containing six or four letters 
were written wilt out Idling ihe ten He 
tbitike thal in at least two oases the strokes 
of the letters had been made wrong way 
loprd and be gonciders these inconsistencies 


delicate additions and re-toashings not com 
patible with the writer being io a condition of 
prostration. He abo refers to the 6nger and 
hand movement and the different angle of pen 
presentation and careful joinings between the 
letters. It ia difficult for me to express any 
opinion on Mr. Brewster’s evidence, but the 
following remarks are not oot of place. It 
appears to me only natural that a man in a 
condition of great weakness, as the testator 
undoubtedly was, should have written slowly 
and carefully with pen pauses and pen lifts. 
As for re-iooohingp, Mr. Brewster referred 
earecially to the of the word "last" in the 
Bret line, and the “A” of the word "have” 
in the fourth line. It appears, however, 
that the writer was accustomed iu ordinary 
health to make similar re-toushingp. 1 would 
refer to the “6” nf the word ’’bearer” in 
page 7 and to Bve fii" in the same letter 
and also to two 'V’ io page 13. These 
examined under a microscope all appear to 
have been made separate from the original 
letters. They all also appear to have been 
made from the top as the 6nieh of the 
stroke is in lighter ink and the same is the 
oaee with the re touchings in the Will, As 
for the inconsistencies in the writing in some 
cases on the Brat page more then three or 
four letters appear to have been written 
oODPeoutively; (see for instance the words 
“inherited” and “acquired”). This matter 
also does not appear to me of vital import¬ 
ance as the writing of a man beginning to 
write io the state of exhaustion may easily 
improve as he goes on. As for the angle of 
pen presentatiop, it may be different, but 
cannot this be accounted for by the conditions 
under which the Will was written ? I may 
finally refer to Mr. Brewster's own remark 
that a mao, who is not accustomed to writ¬ 
ing legal documents, may write such a docu¬ 
ment more slowly than be would write an 
ordinary document. Mr. Hardless’s evidence 
was taken at greater length but most of the 
above remarks apply. He gave eight reasons. 
His first reason was an irregular movement 
in page 1.». c., the use of the simple finger 
movement in some places and the sombined 
finger and wrist movement. This has also 
been referred to by Mr. Brewster. He next 
refers to pen roope, namely, the length of 

L "‘‘“"SO pivot. 

He Ihirdly refers lo pen preseLtation and 
next lo pen pressure. The difference in thjd 
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respeot may easily be aoaoanted for by the 
oonditioDB nnder which the Will was written. 
The same ie the case with the alignment, the 
sizing and the epaoing. He referred also 
to aesnmed tremaloDfiness of the Will, and 
thought that the tremulonenesii would have 
been more uniform, if it had been natural. 
He referred e^peaially to the word “Sardar” 
in the last line and he did not think that the 
addition of the in the word “moveable” 
was natural, nor the ohange of the word 
in eipeneee. Among other features, he 
noticed the hrraneea of the under-stroke below 
the date, and that helow the «ignature and 
of the cross bars to the “T.” There is 
little more that I can say regarding his 
evidence in particular. 

The value of expert evidence in general on 
handwriting was al«o discussed at consider, 
able length before me. On the one hand, two 
books by Mr. Hardless and his son were 
ahown to me, ae they contained a large 
number of instances iu which the evideme of 
these undoubted experts has been accepted 
by Courts, In fact these two books are 
little more than advertisemen's of the 
writers. On the other hand Mr. Shahab ud* 
Din refers to certain oases in which their 
evidence has not been acted upon 

iSfiikan^ V. {1\ l-har Baa v. 

Emfcrar {2), JalaUuii-din v. Emparor (3), 
Baarur Venkata Rote, In re (4), Surah Chandra 
8an|/u{ V. Empanr (5), Lalt-i Praiad v. 
Emperor (6), Punjab National Hank, Limited 
V. Mercantile Bank of India, Limtted (7). 
The general trend of these judgments is 
that it is unsife to base a conviction merely 
on the evidence of handwriting experts. 
The value of such evidence has also been 
discussed in many commentaries on evidence, 
see, fer instance, Field’s Evidence Act, Oth 
Edition, page 194; Roger on Expert Tes¬ 
timony, pages 458 469; Best on Evidence, 
page 237; Taylor on Evidence, Volume I, 
page 63 ; Sanjiva Row’s Evidence Act, page 
889,and Wigmore’s Principles of Judicial Proof 

(1) 2 A. L. J.444, 2Cr. L. J. 3f,3. 

(2) 18 P. W.a 1908 Cr.| 8 Cr. L.J. 76. 

(8) 16 lod. Cas. 079j 18 P. W. II. 1012 Cr., 147 P. 
L. B. 1912) 13 Cr. L. J. 608. 

(4)I4lnd. Oai. 418; II M. L. T. 9:'| 22 M. L. J. 
270. (1012) M. W. N. 126} 13 Cr. L. J. 226; 30 M. 
160. 

(6) 14 iDd.Oas. 768} 16 0. W. N. 812j 30 C. 606; 
18 Cr. L. J. 260. 

(6) 6 Ind. 0a8.866} 18 0. 0. 1} 11 Cr. L. J. 114. 

(7) 8 Ind. Oas. 08. . 


pages 70 and 71 and page 417, 1913 Edition, 
in which he gives a caricature of the nsnal 
handwriting expert, I am in no way inoliued 
to discredit the value of such expert testi¬ 
mony, which, in some cases especially, 
may be conclusive, or, at any rate, of great 
importance, but 1 cannot help thinking that^ 
it is extremely dangerous to generalise in the 
way the experts have done when the ques¬ 
tioned writing has been executed during a 
state bordering on prostiation. It appears 
to me most unsafe to accept the expert 
opinion regarding the sbakiness, tremulous- 
ness, want of care or excess of care in a 
writer writing under such conditions, and it 
may be noticed in this case that neither of 
the experts has even stated that he possesses 
much experience regarding the writings of a 
sick man. After all, in such circumstances, 
it is the human factor which has to be taken 
into consideration and this human fsotor is 
capable of producing many variations and 
inconsistencies. At the most, I would hold 
that the handwriting expert evidence in this 
case has raised some slight suspicion as to 
the genuineness of the document; but this 
slight suspicion is of no moment unless 
strongly confirmed in other ways. I should 
aho mention tliat two Isyroer, Mr. Kelly 
and Lala Dihari La), support respiotively the 
proponent and the caveator. 

It, therefore, remains to consider whether 
tbo grounds which Afr. 8lieo Narain has 
made out against believing the statements of 
theattenting witnesses are sufSoient. It may 
bo admitted that Mirza Jalal Oin was in¬ 
terested in the making of this Will, and that 
Pir Bakhsh might also have agreed to give 
assistance, and it may also be admitted that 
it would have been more satisfactory if other 
perrons had been called in to witness the 
Will, but it most be remembered that (be 
testator was at the time a stranger in Lahore, 
and, as far as he was concerned, he may have 
thought that the signature of the two attest¬ 
ing witnesses was sotlioient. Mr. Sheo Narain 
also points out that the Will shows a know¬ 
ledge of legal phraioolngy which could not 
have hren expected of the testator. He 
refers to the use of the words “bequeath,” 
“moveable” and “immoveable,” 'inherited 
and acquired” but the testator was a well- 
educated man, and had had some experience 
in litigation, and was a great friend of a 
Barrieter. J have already refcircd to the 
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Btatements of Partab Siogh and D,-. Jagaa 
Nath. The latter 19 vagae aod the former 
do99 not appear to be eotitled to maoh belief. 
There ia alao the etatemeot of Lala Nand 
Komar, bat it id also vagae. Oa the other 
hand, there are many reaeona for believing the 
Will to be genoine. Kriahan Dev Singh 
himself woold have been natorally inalioed 
to make it. Dr. Hira Lal’a statement that 
Mirzk Jalal Din wished him to hear the Will 
read oat or to sign it. is important ae this 
strongly signihes that the Will was then in 
existenoe. I believe Mirxa Jalal Din’s etate 
meat 00 this point as he woold hardly have 

bothered Dr. Hira Lai merely to hear the 
Will wbioh woold not hnve helper hie oa^e, and 
It 19 far more probable that he woold have 
asked him to sign it. He ooald not have 
taken the risk of the forged Will being shown 
to Knshan Dev Singh in Dr. Hira Lai’s 
presense. I think, therefore, that this evi- 
dense shows that the Will was in existenoe on 
the 23rd and was genoine. It is aUo remark¬ 
able that, if Mirza Jalal Din, or some other 
person oonneoted with the testator’s mother 
wished to forge a Will, they shoold forge a 
hobgraph doooment. It woold obvioosly 
have been inSnitely easier for Mirza Jalal Din 
to have written oot the Will himself and for 
the forger to have added merely the signa 
tore of the testator. Another point whish 
may be notioed ic oonnestion with the medioil 
evidenae is that the Will was dated the 23rd 
Ootober when the testator was ondoobtedly 
aenoosly ill. If jt was intended to forge a Will 
sorely It woold have been simpler to have 

anneoe9.ary 

words like Sardar” before the signatore 
Finally, against the argoment that Mirza 
Jalal Dm was peooniarily interested in the 
draw.Dg op of thi, VV.ll, there ia the feet that 
hie .er„.e. to the eoo were gratoitoee ae 
16 ehown hy the oorrespondeoee. all these 
ooneideraliooe. in my opinioo, ootweigh the 
eonaideratiooe advaoeed hy Mr. Sheo Narain. 

.K . I eoneider 

Itr.ni'.i d ,“T witneeeea 

are entitled to belief, and that the aoapieion 

eaat opoo the troth of their etatemeot. by 

general .ooBideratioo., or the expert eviden.e, 

•an be safely di.sregarded, 

dispoaiog m.od at the time woeo Oe vro.e 
the do.omeot, Mr. dheo Naraio admit, that, 

15 


if ha as'o^Uy wrote it with hia own hand 
as stated by the propooent of the Will, there 

s) n be little doobt that be had disposing 
mmd a' the time. This appears to me obvioos, 
eepeeially as the Will was a natoral one for 
the testator to have made, and it is not 
nssessary, therefore, for me to diseaii this 
matter at greater length. 

I grant the Probate to the petitioner and 
the oosts of these prooeedings. 

The Hen’ble Pandit Sheo Warain, R. B , 
and Sardar Sewa Bant Singh, for the Appel¬ 
lant. 

iAr. Zafrullah Khan and Ohaudbri Shahab- 
U‘i Din, for the Respondent. 

JUDGMENT.—This is an appeal against 
an order of a Single Jadge in Chambers 
who has granted Probate to Sardarni Laahhmi 
Davi of a Will proponnded as that of her son 
Krishao Dev Singh. * 

We have heard lengthy argaments from 
Pandit Sheo Narain, on behalf of Sardar 
Hari Singh, the oaveator-appellant, who 
is the onole of the deceased, bat as the 
same argaments have already been dealt 
with in detail in the order of the learned 
Jadge, we do not ooosider that it is neses. 
aary for us to re oover the whole ground. 

The Will propoanded is a holograph and 
it is #OQO 0 d 0 d that if Krishan Dev Singh 
wrote it himself he ma4 have had a disposing 
mind. It is farther a Will of exaetly the 
kind witch, having regard to his feelings 

t) ward9 hii uncle, he might have besn ex- 

pecced to make. Expert medical evidence 

wai prodaosd with the object of showing 

that, in his then state of health, it would 

not hava bsea possible for Kriahan Dav 

Singh to write a holograph Will. Bat this 

evidence, which is indirect, ia based mainly 

on a prasoription given by Dr. Hira Lai 

some hoars after the time at which the Will 

is alleged to have b^en written, and we 

agree with the learned Judge in preferring 

the statement of Dr. Hira Lil, who was in 

actual attendaoce on the patient and whose 

veracity is in no way impagoed, to the effect 

that It was poioible for the deceased to have 
written snob a Will. 

We are not impressed with the evidenae 
o( Dr J», Oband who. while eaying that 
patient had pneumonia on the Slab 
Oitoh-r, 00 lhatdata wrote oot a preeerip. 
t.oo wa.,3 was not olearly one for pneu- 
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monia, and the atatements of Partab Singh 
and Dr. Jagan Nath appear to na to oarry their 
own reputation. 

The appellant farther relied on the evi- 
denoe of two experts in bandwriting, Mr, 
Hardleaa and Mr. Brewater, who have given 
emphatio opiniora that the Will is a forgery. 
Both of these gentlemen have ex 9 e(ded 
their fnnotions as experts in stating that it 
was not possible for a man in a low state 
of health to have written the Will before 
08 , and, when Mr. Brewster goes forther 
and says that his opinion on the sobjeot of 
this Will ifl absointely infallible, he is 
making a elaim wbioh is, of oourse, wholly 
nntenable. We cannot, perhaps, do better than 
qoofe the words of Norroar, J , in the Qufen 
V. Ahmel Ally (8), where he remarked 
that the evidence of a medical roan, 
or other skilled witness, however eminen*', 
as to what be thinks may or may not 
have taken place onder a partioolar 
•ombination of oirciimslarces, however oon- 
bdently he may speak, is ordinarily \ mere 
matter of opinion. Homan jodgment is 
fallible. Homan knowledge is limited end 
imperfect.” Moreover, to qnote Hyan tn 
Criminal Evidenoe in British India, Edition 
1912, page 127, It mast be borne in mird 
that an expert witness, however impartial 
he msy wish to bp,'s likely to be onoonsoioDsIy 
prejndiced in favour of the side which 
ealls him. The mere fact of oppositioa on 
the part of the other side is apt to create 
a spirit of partisanship and rivalry, so that 
an expert witness is anoonsoioosly impelled 
to aopport the view taken by his own 
side. Besides, it most be remembered that 
an expert is often called by one side simply 
and solely beoaase it has been ascertained 
that he holds views favoorable to its inter* 
ests." That, of coarse, is exactly what has 
happened in the present case, 

The standards with which (he Will has 
been compared are a nomber of letters 
prcdoced by Jalal od Did, one of the 
signatoriei to the Will, as letters written 
to him by the deoeaeed, with wfcooi he 
was 00 very friendly terms. In his 
order, the learned Judge in Chambers has 
spoken of these letters as having been 
admitted to be in the handwriting ot the 

(0) U W.B.26Ci. 


deceased. Coonsel for the appellant has 
told ns that ro formal admission to this 
effect was ever made, bat of the fact there 
can he nodoabt, as, apart from the evidence 
produced ly the proponnder, the caveator 
himself prodooed a wilce^s who swore that 
tlie^e letters are in the handwriting of the 
deoeaeed, and Coonsel himself admits (hat 
this is mostprrbibly the cafe. He farther 
admits (ha(, if these letters were not 
believed lo be geouioe it woold have been 
qoite possible for the caveator to produce 
other documents that were. At any rate, 
it is cn these letters and envelopes that the 
criticisms of (he handwriting experts are 
based. 

We propose ti discuss this question of 
handwriting from rather a different point 
of view. The dereared developed irflaer/» 
on the I8th October; the Will is supposed 
to lave teen written early in the morning 
cf the 2drd ; some hours later he was very 
sericoely ill, and he died on the 25th. Public 
refcrer.oe to the existence of a Will was 
made on the 9lh November and it was 
actually registered on the 14th November. 
Let us now suppose (bat, as alleged by the 
caveator, (he deceased wrote no Will and 
that it became reeessary to forge one. It 
is unlikely that (he idea of frrgery would 
have taken practical shape before the 25th, 
or, indeed, woold have developed at all before 
(he 23rd, as there can be no doubt that if 
the deceased had known he was likely to die. 
He would have made a Will of this kind 
while he was physically capable of doing so. 

A decision to forge having been reached, 
(he first thing necessary would be to make a 
draft (f (be Will which had to be produced, 
The can on whom this duty would have 
fallen is Jalal ud-Oin, a Barrister, who was 
well acquainted with (he deoeaeed and knew 
his capacities. He could hardly fail to 
realise (hat it would be desirable to produce 
a Will, which, while complying suffioiently 
with legal requirements, was nevertheless 
couched in langnsge which a young man 
of the aUaiumente of (he deceased was likely 
to have ueed. The pro(ODDded Will, however, 
as Cr.oucel for the appellant himself urges, 
ooi.ieins language and is written in a form 
of vvhieh ihe deceased, though ho was well* 
rdooatid, woold moit probably have been 
incapable, and it does Dot appear to os to 
be likely (bat if be bad to drah a forgery, 
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Jalal nd D.n wcuM hava b:en ffailty of 
Boah an obvica? and fandamenlal mistake. 
Moreover, apart from the qaestioti of the 
langoage need in the Will, it ia written 
entirely withoat panotuation, as is the 
OQfltom in English legal doonments. Of that 
eostom Jalal nd'Din wonld be well aware, 
bat the deoeased woold not. The etandarJn 
show that the deoeased was very oarefol 
abont his pnnotaation and any one preparing 
a draft forgery woold hardly be likely to 
make this unneoeaaary departure from the 
ooetom of the deceased as evidenoed by tlie 
letters on which the forgery had to be 
based. We have no doubt that if Jalal- 
od Din had set himself, as on this theory 
of forgery he most have done, to prepare 
a draft, having plenty of time to think 
over it, he would have drawn up something 
which woold not have been open to these 
obvioDS oritioisms. 

Counsel for the appellant does not pretend 
to be able to Bay by whom the aotual forgery 
was done, but the euggestion is that it 
was either Jalal ud-Din or some, person, 
employed by him. Mr. Brewster, we noMoe, 
has given it as his opinion that the Will 
is neither good nor bad forgery, but in 
this opinion we are unable to oooaur. Mr. 
Kelly, the Principal of the Aitohison College, 
who was for many years well acquainted 
with the handwriting of the deceased, ha» 
stated that the Will is unmistakably in 
hia handwriting. The result of oor o^n 
obaervation is, moreover, that if the Will 

IS a forgery, it would be a very remarkable 
piece of work. 

The handwriting of the deceased wa^ 
dHlinotive and full of character, and as 
the learned Judge in the Chambers has 
pointed oui, a decision to forge a holograph 
Will in such handwriting would have beeo 
very bold and attended with much ri.-k As 

Burning, bowever.that such adecisioD wastaken. 

a forgery of the kind which is now Bupposfid 

to be before os would have demanded muon 

practice as well as great skill Even if the 
matter of panotuation did not strike the 
anthor of the draft, it can hardly have 
^iled to strike the author of the forgery, 
there most havj been numerous cupiea 
made before the dnal ojpy which was to 
be tendered in Court could be produced, 
the experts have laid stress on the fact 
that certain words iu the Will show what 


they dsjcpibs ns delicate ra touchings.” 

These re toushiogs are, however, few in 

numbsr and show no signs of aUemo'al 

oonoaalmsnt. being perfectly visible tothi 

naked-eye There is nothing in the laul 

delicate ab^ut them and they are nnt the 

kind of re-touchings which nn expert forger 

might have been expected to make. Thus, 

the forgery is in no way improved as such 

by the double stroke in the le'ter V' in 

the word |]ast’ or by the lengthening of 

the letters h' and ‘e’ in the word ‘bequeath’ 

so as to bring them down to the level 

of the line. There is. we notice, another 

e ID the word ‘inherited’ which is written 

well above the line, bat, though the forger 

IS supposed to have thought it necessary 

to make a clamoy addition to the first 

e ID bequeath’, ha found hinuelf under 

no such necessity with regard to the second 

e in inherited.’ though if the one amend- 

ment was desirable, so equally was the 
other. 






their evidence as if they thought tint the 
forger was pressed for time and had fo make 
alibis oorraUions and retouchings iu hia 
first and only effort. Thui, they think that 
the addition of an e’right above the line in 
Uo aid-la of the word ‘moveable’ from which 
the firae e’ had been omitted when the word 
was first written, is a distinct sign of forgery, 
lo our minds, it indicates exactly the 
reverse. When we are considering the work 
ofaeapposed forger in making a final copy 
of hifl work, the only point of view, though 
this was not that of the experts, from which 
the insertion of this c- aan be regarded as 
a sign of forgery is that it was the deliberate 
amendment showing the very greatest astute- 
ness. We need only add. as regards these 
re touchings that thedcojasod, as the stand, 
arde show, was in the habit of making them 
and It IS obvious that in th? conditions under 
which this Will IS alleged to have beoq 
written, it would have been natural for him 
ta -nake more .f thorn than when he was 
writing at ease ,n a stare of perfect health 
Tnere ir,howdver. another point on which 
thm (orger. whose clumsiness the experts 

\ has shown 

him elf to be poe.sessed of extraordinary 
, lever..eas N.t oooteut „ith a 

forgery which ic a first rate reproduction of 
the oharacteriitics of the handwriting, he ha» 
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managed somehow to piotnre to himself the 
state of the health of the deaeabed at the time 
at wbish he is supposed to have written the 
Will and the very position in which he should 
have written. He has thus introduced into the 
forgery just those very differences which we 
should expect to Bnd between the writing of 
a man sitting up at a table in good health 
and that of a sick man propped op in bed 
with his paper on a book on his knees. He 
has even been clever enough to bring into 
the forgery that more up right style of hand¬ 
writing wbioh such position would actually 
induce. In fact, be anticipated in his imagi¬ 
nation the very posture in which, according 
to the medical evidence the Will must have 
been written if it was written by the deceas¬ 
ed at all. 

These combinations of extraordinary clever¬ 
ness and great hut avoidable stupidity and 
clumsiness on the part of men who had 
ample time to think out the forgery in all 
its details and correct all obvious defects 
appear to us strongly to contra indicate the 
theory of forgery. 

As regards the direct evidence, the witness 
Jalal-ud-Din, is no doubt a man who was 
himself deeply interested in gettinga Will 
made, and we do not believe him when he 
says that the deceased bad no assistance 
in making it. We think, however, that 
this denial on bis part, though it is, of 
course, nonetheless exoueable, may be 
traced to the prominence given by the 
caveator in bis pleas to a plea of undue 
iniuence. In the pleas, forgery was not 
clearly alleged and if the proponnder and 
his friends knew that they had a geriuine Will 
in their possession, they would naturally be 
inclined to regard their position on that 
point as unassailable and attach more im¬ 
portance to the allegation of undue influence. 
They would, therefore, try to make oot that 
the deceased wrote the Will unaided. An 
issue was framed on this plea, and it was 
not abandoned until a late stage in the 
case. 

OouDsel for the appellant complains that 
a number of servants and the mother of 
the deceased ought to have been produced 
in support of the Will ; but tbete is no 
reason to suppose that tbe servants referred 
to, Ibougb they were present in the bobee, 
were present in tbe room when tbe Will 
vraa writteoi and as to tbe ooo-prodaction 


of the mother, who is said to have been 
present in the room, it has been explained 
to 08 by Counsel for the respondent that 
phe was being kept in reserve in order to 
meet such evidence as the caveator might 
produce on the subject of undue inflaence. 
Afterwards, when her Counsel wished to 
produce her, the caveator objected and her 
evidence was not taken. Another offer to 
produce her was made during the course 
of the appeal before ns and it was not 
accepted. The lady has been attending 
Court with Jala] od Din and there can be 
no doubt as to the kind of evidence which 
she would have given. There is no reason 
to suppose that her production would have 
helped tbe caveator, or failed to help her 
own case. 

The other direct evideno) is that of an 
o’d servant, called Pir Bakhsh, who no doubt 
had reason to dislike the oavea'or, Uari 
Singh, but is otherwise uninterested. Counsel 
for tbe appellant has made a curious oritioifm 
of the description by this witness of himself 
which follows his signature to tbe Will. 
He says that, obviously, the witness was 
about to write that be was servant of Hari 
Singh but corrected the *H' into *K.’ and 
then wrote Krisheo Dev Singh as the 
name of hts master. There has no doubt 
been a correction which may have been 
what Counsel alleges it to be. but, if so, 
though it would be quite natural in a man 
who was suddenly called upon to attach 
his sigi.atnre and description without having 
thought out carefully what lo was going 
to write, it would be much less natural 
in the case of a signature to a forgery 
regarding which all the details had been 
carefully planned. 

The direct evidence in support of tbe Will 

is, in nur opinion, strongly corroborated by 
the statement of Dr. Hiia Lai as showing 
that there was already a completed Will in 
existerce when he visited the deceased on 
tbe morning of the 23rd. He did not see 
tbe Will but tbe impression left on his mind 
was that Jalal-nd^Din wanted either to 
read him the Will or to got him to sign 

it. The witness eays that be tried to evade* 
Jalal od Oin'e rtguest, from which it appears 
that tbe matter was pressed on him though 
there was no reason why Jalal nd Din 
should have assumed such an uDnecesiary 
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ruk if he had not got a Will ready to 
show to the witness. 

We have no douht that the Will propoanded 
is genuine and was written by Krishen 
Dev Singh. No question other than that 
of the genuineness of the Will has been 
argued before os. and we. therefore, disaies 
the appeal with aostd. 

Appeal diemitsei. 
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was something to be done by thedrstdefendant 
aeeording to the eontraot, t e.. to revise the 
songs and aorreet them. This the first 
defendant did not do. The bargain was 
not aomplete and the plaintiff aaqnired no 
rights which he could complain of having 
been infringed. See section 80 of the 
Contract Act, the principle of whith applies 
to this case. 

The plaintiff had possession of the 
manueoripts sold to him and he it was 
who enabled the second sale to second defend¬ 
ant. He allowed aaoess to them and 
cannot complain of any infringement of his 
legal right. 


madras high court. 

AepEiL No. 41 or 1919. 

February 26, 1920. 

Present -,—Jaetiae Sir Abdur Rahim, Kr., 
and Mr. Jaatioe iloore. 

M. RAMIAH ASARI — Di-KSMuatiT No 2 

—Appsllint 
teriui 

P.N.CHIDAMBARA MDi^ALIAR, lasot fia 

uis^oehT KRISHNA PILL4 I_Pluntipf 
ANP D£PENDA^T No. 1 —RchPONUENP. 

Copvyht m unpublished work - Sale of unu«6IisAciZ 
\cork, coinplcte~pa,chaser, rights of. 


. tho right to publish ond sell 90 bou, 

m Tamil composed by D. Shortly afterwards, 
sold 47 BODgsU) i/. 4U of whicli wore tho same , 
those Bold to P . 3/. published those 40 songs at 
•old them to the public. P. instituted tho preset 
suit to restrain 3/. from selling all or any of tl 
90 songs It appeared that io respect of the sa 
to P,, D, undertook to correct and roviac tli 
■ongs, but that ho had failed to do so, and it we 
wntondod that, owing to this, the bargain wn 

Held that tho sale to P. was comploto and il 
wmpletoness was not alTeoted by tho mere fact c 

«omo of tho songs, c 
ro.wntosomo of them , tliat P, had oenuirod a 

llshing the songs, and any one publishing ther 
without hia consent infringed his legal right, an. 
that, consequently, ho was entitled to rostiain iJ 
from mfrmgiDg his rights therein, [p. -^3 ©ol. 1 J 

Anpeal against the dearee of the Uielrio 

IbTp No. 1 o 

IDie. dated the 20th Deoember 191 •. 

jB'lg'fent. 

Mr. 1 . ti, Venkat-irama Sastriar, for tho An 

pc Lnt.-Tbe plaintiff is not entitled to the 
tu first defendant wai riot complete a. there 


Ml. T Ethiraja Mttdaliar, for tho Re* 
epondent.—The lew is the same in India 
as in England with regard to an author’s 
rights in bis literary productions. An 
author has the right to sell bis right 
even in unpablished works. Mansell v. 
Valley Printing Oompany (1). After sale, 
no second porshaser, by publication, can 
claim a better right than that of the 
first vendee. The mere undertaking by 
the author, first defendant, to revise and 
correct the poems does not make the sale 
incomplete, as consideration bad passed for 
the sale, tieotion tO of the Contract Act 
will not apply to this case. 

The fact that the manasoripts were in 
plaintiff’s possession does not affeot bis 
legal rights. It does not matter how it 
was copied, there was an infringement of 
bis rights. There is no evidence that be 
was guilty of laches. 

JUDGMENT.—The plaintiff, who is the 
respondent in this appeal, purchased the 
right to publish and sell 90 songs in 
Tamil composed by the first defendant and 
paid Rs. 50 as the price. The second defend- 
ant, a few months afterwards, bought 
from the first defendant 47 songs, 40 of 
which, as found by the District Judge, 
are the same as those sold by first defend' 
ant to plaintiff and paid 40. He 

published those 40 songs and some others, 
two of which are found to be of an 
obscene oharacier, and sold copies of them 

to the poblic. The plaintiff has instituted 

this suit in order to restrain the second 
<'efeDdeDt from publthbing and selling all 
or any of the 90 songs which be had 


A u. gof; aiuriiiuu in is Ch 
77 U. J. Ch. 74?} 99 L. T. 404} 24 T, L,. R. 802. 
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parobaped and for damaRep. He got a 
deuree from the learned Distriot JodRe. 

The 6 r 0 t qneslion argned by Mr. Venkata- 
rama Sastriar, who appears for the Beoond 
Jeferdant, is that, as a matter of fact, 
there was no completed sale of the 40 
songs in qaestion to the plaintiff. The 
basis of that argument is that, according 
to the case of the plaintiff himself, the 
Brat defendant, the author, was to make 
corrections and revise the songs sold to 
the plaintiff bet that he failed to do so. 
We are asked to infer from that that the 
bargain was incomplete and, therefore, no 
rights of the plaintiff have been infringed. 
We cannot accept this contention as the 
contents of the two manuscript books were 
eold to the plaintiff who paid for them, 
and the mere fact that the first defenianfc, 
the author, undertook to revise some of 
the songs or rewrite eoms of them would, 
in no way, affect the completeness of the 
eale. So far as the 40 songs in dispute 
are concerned, we may take it upon the 
facts that they are sobstaniidly identical 
with those sold to the plaintiff, along with 
the other songs. Oar attention was drawn 
to section 8J of the Contract Act which 
says that, "Where, by a contract for the 
sale of goods, the seller is to do anything 
to them, for the purpose of putting them 
into a state in which the buyer is to take 
them, the eale is not complete until such 
thing has been done." But, assuming that 
the section applies to the sale of a com* 
position, euoh as a song or a poem, what 
the eeotion orntemplates is that where the 
parties intended that the contract was 
to be regarded as complete only when 
certain things were done, the contract 
could not be held to be complete until the 
act contemplated was done This is borne 
cut by the illustiatinn to section SO. As 
to whether a ojotract was complete in a 
particular case depends upon the facts of 
that care. In this ease the facts leave 
no douht that the contract was complete. 

The next question argued on behalf of 
the appellant is that, there was no 
infringement of any right of the plaintiff, 
if the author, that is the first defendant, 
sold the same congs to the eecon defendant 
being enabled by t) t plaintiff to do so. 
The facta found are that the manuscript 
remained in the posaesaioo of the plaiotii! 
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after the sale and the first defendant was 
to go over to the plaintiff’s office to 
revise the manuscript. It does not appear 
how these disputed songs were copied 
from the manuscript, whether by the 
first defendant himself or by one Pieba 
Pillai who was employed in the office of 
the plaintiff but was apparently a friend 
of the first defendant; whoever copied 
these songs for the porpo^es of sale (o 
the ccoond defendant, the facts do not 
eushle ns to say that this was due in any 
way to the laches of the plaintiff. The 
second defendant, we may take if, made his 
purchase without the knowledge of the 
fact that the property had been sold 
already to the plaintiff. But Mr. Venkata- 
rama Sastriar has not contended, nor 
could he successfully contend, that mere 
absence of knowledge on the part of the 
second defendant would be sufficient to give 
him a title to the property. The first 
purobaser, in the absence of any equity 
depriving him of his right, would be 
entitled to the property. 

This we may mention is not a case 
under the Copyright Act, because the 
songs were not published by the plaintiff. 
But there is no doubt that the author 
has an ezolosiva right to bis own pro¬ 
ductions and he can also assign such right 
even if the production has not been pub¬ 
lished. This is well settled law in England 
and there can be litile doubt that this is the 
law in this oonotry also. It is laid down in 
Monirli V. ya/ley I riniing Company (1), on the 
authority of a series of decisions, that "The 
Common Law does give a man who has com¬ 
posed a work a right to that composition, 
just as he ha^ a right to any other part 
of his personal property ; but the question 
of the right of eiolnding all the world from 
copying, and of himself claiming the ex¬ 
clusive right of for ever copying his own 
composition, after he has published it to the 
world, is a totally different thing." And 
then, quoting from Earle, J., the judgment 
slates : "The nature of the right of an 
author in hie works is analogous to the 
I ights of ownership in other personal pro¬ 
perty, and is far more extensive than the 
control of copying after publication in print, 
which ic the limited meaning of copyright 
in its common acceptation, and which is the 
right of an aothori to which thg Statotg 
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of Adds relatei." Again, '*the right of an 
anthor of an unpabliahed literary procJaj* 
tioQ or work of art is not oonBoed to the 
paper or eanvas or other material opoo 
whish the work is written or placed. Hh 
right is an exolosive right to pablieh 
or refrain from pabliehing it, as he 
may please, and aoy one who pobliehes it 
without his consent infringes hie legal right, 
and dees that which is actionable p^r se. 
It matters not how the wrong doer obtained 
the prodnotion which he publishes, whether 
he took away the author’s original material, 
or whether he only copied it or whether 
some third person copied it. and passed the 
copy on to him.” There car, therefore, be 
no doubt that the plaintiff acquired a valid 
right to the oomposition, and that he is 
entitled to restrain the defendants from 
further infringing his rights therein. 

The learned Judge has also given damages 
against the Erst defendant, and rightly so. 
The first defendant’s oondoct in this ease has 
been exlremoly blameworthy. He first sold 
the rights to the plaintiff and then surrepti¬ 
tiously purported to sell them again to the 
second defendant aod received considerations 
from both. 

The appeal is dismissed with coats of the 
first respondent (plaintiff.) 

M. C. P. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Sbcond Civil Appial No. 1378 of 19 9. 

October 18, 1920. 

Pretent Mr. Justice Abdul Raoof. 

MOHAN LAL —PLAiaTiff — Appbllamt 

teriuf 

MAYA MAL amp anothib—DIF^H nlMT^ 

— RaSPOMOlHTS. 

Whorover erpreasionB indicatmg tLe croatioo 
a full proprietary right In favour of a widow i 
found ju a WilUhoia to bo treated aa takiug 
nbaoluUj oatate. [p, col. J»,] * 

Second appaal from the decree of t 
District Judge, Kulu, at Dharamsala, D 


trict Kangra, dated the 3rd May 1919, 
reversing that of the Subordinate Judgs, 
Kulo, dated the l^t Marsh 1919, 

Bakhsbi Tsk Qhanl, for the Appsllant. 

Lala Fakir Ghanl, for Respond 3 nt 
No. 1. 

Mr. Qokal Ohani Farang, for Respond, 
ent No. 2. 


JUDQ MENr,— The facts giviog rise to 
this second appeal are simple and are fully 
set forth in the judgment of the Court of 
first Instance. In order to understand them, 
it is necessary to state the pedigree table cf 
the parlies. One Gheplia had two eons, 
Hushnaki and Dila. Hushnaki bad two sons, 
Ragba and Siripat. Mohan, plaintiff, is the 
son of Ragba. Siripat had a son Pars Ram, 
who is said to have died in the life time of 
Siripat, leaving a widow, Hutammat Rupan, 
who is the defendant No. 2 in this case, 
Dila, the other son of Gheplia, died cbildlessi 
leaving two widows, ilusarnmat Raunsu and 
3/u^am-naf Jai Wanti. Ragba died on the 
23rd April 1896. Siripat died on the 8th 
July 1901. One day before his death, t.<», 
7th Joly 1901, he executed a Will which was 
unregistered. Under this Will he purported 
to assign hie properties in Kola, including 
the property io dispute, to Musammit 
Rupan, the widow of bis pre deoea-^ed 
sou Para Ram, and the property in 
Paprola to his nephew, Mohao, the plaintiff. 
On the 17th December 1919 Mutammat 
Rupan mortgaged certain shops other than 
those in suit to one Roda Mai for Rs. 400. On 
the 9th April 1918, Mutammat Rupan sold two 
shops to the respondent, Alaya Alai, for 
R^. 500. The major portion of this 
consideration was Rs. 400 for which the 
previous mortgagp. dated the 17th December 
1909, bad been made in favour of Roda. 
There were some minor items which amount* 
ed to Rs. 100. These are detailed in the 
judgments of the Courts below. The two 
shops alieuated under the sale-deed are the 
sQbjeot.matter of this litigation. The 
plaintiff instituted this suit on the 22Dd 
October 1918 to avoid the sale and get 

possession over the ehops on the following 
allegations :— 


j 10 wdioh the plaintiff 

and Sinpat belonged was a joiol Hindu family 
and thKt the widow of Pars Ram. namely. 
Mwammof Rupan bad only a right of main* 
tODftnoe. • 
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(2) . That the ebope were anoestral pro¬ 
perty belonging to a joint Hindu family. 

(3) . ^ That in any oase there wan no oon- 
eideratioD and neoeeeity for the sale. 

The allegations in the plaint were denied 
by both the defendants Nos. 1 and 2 on the 
following allegations:— 

(1) . That the family had divided and 
that Siripat was in separate possession of his 
property. 

(2) . That the two shops did not form 
part of the anoestral property. 

(3) . That the shops along with other 
properties bad been transferred by Siripat to 
ifiuammat Rupan by the Will dated the 7th 
July 1901. 

(4) . That as a separate member Siripat 
had a full right to make the transfer. 

(5) . That Muiammat Rupan having 
aoquired full proprietary right bad the full 
power to make the ssle in favour of Maya 
Mai, the respondent i and 

(6) , That the transfer by the widow was 
made for oonsideration and legal neoessity. 

By way of replioation, the ezeoution and 
the legality of the Will was ohallenged by 
Mohan. The Oourt of first instanoe on the 
evidenoe same to the following findings :_ 

That the shops had been aoquired by Dila 
and were, therefore, anoeelral property ; that 
the Kola property, inolnding the sbopp, was 
in the separate possession cf Siripat and after 
him that of hie son’s widow, Musammat 
Bupan; that the Paprola property was in 
the ezelusive possession of Mohan, and that 
Siripat, being in separate possehsion of Koto 
property, bad the authority to transfer it hy 
Will. The Will was, therefore validly eze- 
anted. There was some dispute as to the 
aonstruatioD of the Will and the Court of first 
instanae was of opinion that it oonferred only 
a life estate on iiuiammnt Rupan. As to the 
aotual ezeaution of the Will, the Court found 
that the evidenoe as to its ezeoution and sab- 
eequent aondnatof the parties established its 
genninenese beyond auy possible doubt. The 
aonaideration for the sale-deed in the opinion 
oftheOoart was proved. On the question of 
neaesaity for the sale the Court same to the 
aonolusion that the widow was in possession 
of aertain property, whiah yielded suffioient 
inaome, and that,therefore, legal neaesaity only 
to the eztent of half the eonsideration had 
been eetabliahed. Upon the above findings Che 
Oourt upheld the sale to the eztent of half of 


the shops sold and qua the other half the sale 
was set aside. 

Both the parties appealed to the lower Appel¬ 
late Court with the result that the appeals of 
Maya Lai, thevendse, and Mutammai Rupan 
the vendor were acoepted while that of 
Mohan was dismissed. The suit, oonsequently, 

failed in appeal and was dismissed with 

aosts, 

Mohan has some np in seeond appeal to 
thie Court. Mr. Tek Ohand, the Counsel for 
Mohan has addressed a somewhat lengthly 
argument and has tried in seaond 
appeal to reopen the que^^ttona of fast 
dpoided by the lower Appellate Oourt. 
The oruoial points upon whioh the deoi^ion 
of the soit rested were, whether as a 
matter of fast Siripat, the testator, was a 
separate member and as sosh had the right 
to ezeoute the Will. Immediately oonneoled 
with this question, was the question whether 
the two ehops, the subjeat matter of the 
litigation, had been aequired by Dila and 
formed part of the anoestral property, 
Aaeording to the finding of the lower Appel¬ 
late Court theshope were not shown to have 
been aaqoired by Dila, and that it was fully 
eetabliahed that Siripat, as a separate member 
of the family, had bieti in ezalosive posses¬ 
sion of Che pame. On the quistion of the 
ezeoution of the Will, the lower Appellate 
Court agreed with the finding of the Court 
of first instanoe, but as to its oonstruotion it 
took a diflerent view It oame to the oon- 
olnsion that Siripat intended to oonfor a full 
proprietary right on Muiammat Rupan. She 
was made a malik. The ezpression 
made use of in tl^ Will olearly indioates 
that Siripat intended to oonfer a foil pro¬ 
prietary right on Muiammat Rupan, The 
following oases were oiCed and disouesed, but 
a aareful reading of those oases olearly leads 
to the eonolusioD that eaoh ease has to be 
desided upon its own partioular faots. Ooe 
thing further is olear from these desistons 
that, wherever ezpreeaione iodisating the 
oreatioD of a full proprietary right io favour 
of a widow are to be found in the Will, she ti 
to be treated as the full owner. See Naulakhi 
KuarvVui Kiihen Stngk{[),'‘urajmam 7. Habi 
Nath Otha (2), Bam Ohand v. Dewan Ohand 

(1) 46 lad. Cm. 0O6i 40 A. 67R| 16 A. L. J. 664. 

(2> 80 A 84, 6 A. L. J. 67|iaO. W. N. 28Ji 
18 M. L. J. 7| 10 Bom. L. B. 6fl| 7 0. L. J. 

I8I| 8 U.L. T. 144{86 LA- 17 (F.O.). 
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(3), Qurmu^h Singh v. Mafthan Singh (4) and 
Ohidambaranatha Qoundan v. Sellappa lUddi 

(5). 

Od the qaestion whether the family was a 
joint Hindu family the lower Appellate Coart 
reoorded the following Boding 

There is nothing whatever to show that 
the family is a joint Hinda family, as urged 
before me, nor that Mohan Lai has merely 
allowed Mtuammit Rupan to possess and 
manage the Kola property for the purpose of 
ooDvenienoe." 

As to this Bodir.g Mr. Tek ''hand has 
argued that it is not quite olear on the ques¬ 
tion of separation and has pressed for a re 
maod on this partieular point The Bnding is 
not so olear as it might have been, but, having 
regard to fast that the lower Appellate Court 
has upheld the Boding of the Court of first 
instanoe on this question, I am of opinion that 
the judgments of the two Courts are to be 
read tagetber. 

Reading tbe two judgments together, there 
is no possible doubt as to what tbe lower 
Appellate Court found. 

After a oarsful oonsideration of tbe argu- 
raentfl of Mr. Tek Chand, I have oome to the 
oonolosion trat no good purpot^e will be 
served in remanding the ease to the lower 
Appellate Gi)ort. On the whole, the findings 
upon whiob the deoision of the ease has been 
arrived at are findings of fact and 1 do not 
think that it will be proper for me in 
seeond appeal to interfere with those find, 
ings. 

Tbe appeal fails and is dismissed with 
Qosts. 

Appeal di$mif8ed. 

(8) I3 1ud. Ca*. 671| C6 P. R. 1912; 90 P. L. R. 
1012; 209 P. W. R. 1012. 

(4) 11 Ind. Ctts. 846; 61 P.R. 1911,147 P. W. R. 
1911. 

(5) f)4 Ind. Ca\ 524; 10 L. W. 620; 27 U. L. T. 37. 
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MADRAS HIGH COURT. 

Letters Pitbmt Appeals Nos. 10, 11 ahd 12 

09 1917. 

Ootober 16, 1919. 

Present : —Mr. Jostiae Sadasiva Aiyar 
and Mr. Justiee OJgers. 

Sued MAHOMKD SIRAJUDDIN SAHIB 
THORIN THARAK KADIN AI.D OTHEKS — 

RiSPOH DINTS—APPELLiKTS 
versus 

SHAH GULAM JAILANI SATAR 
SAHIB ANu OTHERS — Respondents. 

Civil Procedure Co<le (Act K of 1908?, e. 92, 0. /, 
r, 0. XKIIl, t. 1 —Scheme nuit — Prayer, inter alia 
for iippoinlment o/ 0-usfe?— of sm> — 
Court, poxcer of, to trampoite parlies and adjudicate on 
merits. 

In a suit instituted under section 92, Ciril Pro. 
oeduro Code, wliero tijo plaintiff applies to with- 
draw tlio suit and it appears to the Court tliot 
his object is to prevent the Court from deciding 
the suit on the merits, the Court has power to 
allow the suit to proceed with some of the dofeud- 
aiits as plaintiffs notwithstanding the withdrawal 
by the plaintiff from the suit. 

Tlio liinguugo of clause 2 of rule 10, Order I 
Civil Procedure Code, is wide enough to give a 
Court power to add either as plaintiff or as defend- 
unt any |)erMn, that is, whether already a party, 
as defemlant or plaintiff, so as to enable it effec* 
tually and completely to adjudicate unon and settle 
all the questions involved in the suit, [p 236, eol. 2.] 
Ashidbai v .Abdulla, 31 B. 27t, 8 Bom. L. R. 758 
explained and distinguished. ' 

Letters Patent appeals against tbe judg. 
ment of Mr. JnstioclPnillirP, dated the 22Dd 
Desember 1916, in Civil Revision Petition 
No. 717 of 1916, for revision of the order 
of the CJourt of the Subordinate Judge 
Mayavaram, in Interloautory Applioation 
No. 126 of 1916, in Original Suit 10 of 
1919. 

FACTS appear from the judgment 
Meeerfl. A. Krishnasawmi Aiyar, L. A. 
Govindaragha a Iyer, and B. Subramanya 
Iyer, for the Appellaote:—Tbe suit was 
iostitutel under eeetion 92, Civil Proaedure 
Code, when the ease first went on appeal 
to the High Court ; the High Court 
rerranded it for appointment of a trustee 
from among the membera of the founder’s 
family. They direoted that all the heirs 
of Rahimtullah, the original founder 
of the trust, should be made parties, when 
tbe aase was taken op after remand the 
plaintiff withdrew the suit, hie objeot 
homg to prevent the Court from deciding 
on. the merits. The plamfiffa’ Hghfto'witb. 
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draw oannot be diqpated. Bat equally the 
Court has the power, espeoially in a euit 
under eeetion 92, Civil Procedure Code, to 
transpose parties to deal out justiep on 
the analogy of partition and adrninietration 
suits. Order I, rale 10, Civil Prooedare 
Code, is elastic enough. See Broiendra 
Kumar Dai v. Oobin'ia Mohan Dai (1), 
Bhimanagowd V. Eiwarngotcd (2) and Ra}ah 
Bhaskara Sfthupathi and Irulappa Nadan v. 
Narayanaiamu Qurukkal (3). 

Mr. T. Rangacharinr, for the Respond* 
entst—There was only one plaintiff in 
this suit and when he withdrew it, under 
Order XXIII, rule 1, Civil Prooedare Code, 
the sait was at an end and there was 
nothing more for the Court to do, ezoept to 
give direotions as to costs. There is a 
signifioftni difference between the language 
of Order XKIII, rale 2(1) which permits 
a plaintiff to withdraw bis suit" and 
tlause 2 (6) wherein the words used are 
"withdraw from such euit”. 

Under Order I, rule 10, Civil Prooedare 
Code, persons on record as defendants 
cannot he transposed as plaintiffs. There 
is a difference between section of the 
old Code and the language used in 
Order I, rule 10. The word "person” used 
in section 32 means, as distinguished from 
the word party”, a stranger to the sait. 
In Ashidbai v. Abdulla ( 0, in a partition 
suit where the Court held that the plaint* 
iff was not entitled to a share, it did 
not deem it necessary to determine the 
defendant's share as there was no longer 
any suit for partition. 

JDDGMKNT. 

SAD48I7A Aitar J.—These three appeals are 
by different sets of defendants against the 
judgment of a learned Judge of this Court, 
pasfei in Civil Revision Petition No. 7l7 of 
1916, that petition having been filed under 
sectioD 115 and 151 of Act V of 1908 and 
section 15 of tbe Charter Act. The suit itself 
out of which these proceedings have arisan 
was filed in May 1908 when the former Civil 
Procedure (jode was in force. The learned 
Judge from whose decliion these appeals 
have been fiUd interfered under section 11.5 

(1) 84 Ind. Cat. 186{ 20 C W. N. 75i. 

(2) 49 Ind. Caa. 189j 9 L W. 70j (1918, M. W. N 
g^9( 2A M. L. T. UO. 

(3) 12 H.L.J. 360. 

(4) 31 B. 27ti 8 Bom. L. B. 766. 


and set aside the order of tbe Subordinate 
Judge of Mayavaram. Ooe of tbe contentions 
in these appeals id that the Sabordinate 

•lodge neither acted withoat jarisdiotion nor 

acted illegally or with material irregularity 
in the exercise of jurisdiction and tha*, 
therefore, the learned Judge ought not to 
have interfered with his order. While I do 
not say that this might not be a sofiS* 
oient ground for allowing these appeals, I 
think that, having regard to the fact that 
this suit is almost 1I{ years old, and that 
the whole question has been fully argued 
before ns, it is desirable to set at rest, as much 
as possible, the questions which have already 
been matters of contest between the parties. 

I shall, therefore, decide these appeals on 
the merits as far as possible. 

The suit was brought in respect of the 
land belonging to the dirgai, O ie of the 
qaestions considered in tbe suit was, wbe* 
ther the dargtt are public religious trusts 
or private religions trusts. The plaintiff 
oooteuded that they were private religious 
trusts and that, therefore, sestioo 92 of the 
Civil Procedure Code did not govern his suit. 
That seems to be clear from ground No. 20 
of the grounds of appeal in Appeal No. 168 
of 1910 presented to this Court at one 
stage of this suit. The judgment in that 
appeal was pronounced by Saukarau Nair 
and Spencer, JJ, on the 7th October 1914, 

I am satisfied, ou a careful perusal of that 
judgment, that they must have held that 
section 92 of the Civil Procedure Code was not 
a bar to the granting of the relief for the ap* 
pointment of a trustee for these dtrgai, for, 
if that section was such a bar, they would 
have dismissed that suit ou that sole ground 
and not remanded the suit to tbe Subordi* 
iiate Judge. So far as regards the parties 
to this suit (not only the parties who were 
before tbe Court on tbe date of the High 
Court judgment but also the parties added 
afterwards), I think we must take it that 
section 92,Civil Procedure Code,is not a bar to 
the Court granting in this suit, tbe reliefs con* 
tempUted in tbe High Court judgment 
AH awardable by tbe Court. Now, in tbe 
plaint, the plaintiff contended that ha had 
been properly appointed ta^jadanaihin by 
the previous incnmbent of the office ands 
therefore, that be was, on the date of tbe 
suit, the bolder of that ofiSse, but tn the 
alteroative (that iSf if Ibg Coorl iboold 
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bold that be did not hold the office) on 
the date of the suit, be prayed that the 
Ccurt might eieroise its powers aoder the 
MobammadaD Law aod appciot him (the 
plaiotifl) as the best ododidate among the 
deseendaots of the original Rahimtolla to hold 
that office. That was bnw the learned 
Jadges evidently understood the plaint and 
1 respeotfolly agree with them. 1 might at- 
onoe admit that in this soil, as in other 
roits of a like nalnre, the plaintiff or 
plaintiffs osaally oare more for their personal 
advantage or for (he gratification of their 
personal spite against a defendant than 
for the advantage of the instilation rtferred 
to in the plaint in the suit. And, in (hat 
view, the present plaint was mainly for 
establishing the plaintifi’s personal claims. 
Even in cases of partition, disfolation or 
winding np of a partnership or of administra¬ 
tion of an estate, the plaintiff who 6les 
the suit in most cases cares more for bis 
personal interests than for the interests 
of the estate or hnsiness of the 
family (as the ease may be) roentiooed 
in the plaitt. Bat the question is, whether 
the Court, having become seized of such a 
suit, has got Ibe power to give reliefs to 
other persons who have been made parties 
in tho suit or interesed in the properties 
which are the subject-matters of the suit. 

The Subordinate Judge who 6rst dealt 
with the suit dismissed it on the ground 
that the plaintiff had not been appointed 
$a)jadi)n(uhin by the predeaessor who held 
the office (one Syed Shah Mobidoen Sahib) 
and be refused to appoint a new truitee 
or manager or remove the 6rst defendant 
from the management of the properties, 
though he observed that the properties or 
endowments mentioned in the bret iesoe, 
(which properties alone are.now in dispute) 
are endowments in respect of the dargai 
aud that the Court was not prepared to 
say ttat the Bret defendant alone was 
entitled to administer the properties’* or 
that the other members have no right to 
the same.'* When the case came op on 
appeal for decision, Sankaran Nair and 
Spencer, JJ., made the following observations 
in their judgment:—‘ We are of opinion that 
the Sobordiiiate Judge wab right in bolding 
that the plaintiff has failed to prove his 

appointment by Syed Shah Mohideen. 

Th^ euoQcesiop to the Killai Darga trustee* 


ship may be consistent with the law of 
primogeniture. But it is quite clear in 
the ease of Nawabpettai, tbe trusteeship 
did not devolve according to that law. The 
succession is only consistent with nomina* 
tion by the last incumbent and this is in 
accordance with Muhammadan Law. irc 
are, therefore of opinion that the case is one in 
which a trustee shculi be appo.ntei by the 
Court os the last incumbent has /ailed to 
nominate his tuccessor. It is obvious that 
neiiher the plaintiff nor the Brst defendant 
if she is eligible can be appointed without 
(iholam Kadir (one of tbe descendants of 
‘Rahimtulla, the original founder) “being a 
party to the suit. Moreover, any finding 
that may be arrived at in this suit as to 
tbe right of a female to be tbe trustee will not 
be binding on the deicendants of Rahima* 
tulla who are not parties to the suit. 
We think, therefore, in the intfrestscf the insiitu^ 
tion, it is desirable to make all the detcendants 

of F^ahimctuHa ^ho may lay claim to appoint- 

ment, parties to the suit. We, therefore, set 
aside the decree of the lower Court and 
direct the Subordinate Judge to restore the 
suit to his file, make thow descendants whom 
the parties might apply to be mode parties to 
the suit and aisposg of the case according to 
law after stUling fresh issues". Having con¬ 
sidered these observations to tbe best of 
my ability, with the help of the elaborate 
arguments presented before os on both 
sides, I think that whatever main motive 
or intention tbe plaintiff might have had 
in bringing this suit, the learned Judges held 
that the Court should and could mainly 
look to the interests of tbe institution and 
as, in tte interests of the institution tbe 
appointment of a proper trustee should 

be nade id tbe suit. Tbe question whether 
that trustee should be tbe plaintiff or the 
first defendant or any other member of the 
family of Rahimtulla (who might be among 
three who are already parties to the suit 
or might be made additional parties to 
this suit) should be carefully considered 
by the Court which should appoint the man 
best fitted as tbe trustee and to give the 
appropriate relief in favour of that man as 
tru.tee of tbe institution so as to decide once 
for all the questions arising out of the 
pleadings of all the parties. When the 
suit was so remanded the plaintiff and the 
Brat defendant resorted, according to the 
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Snbordinate Jodge, to oertain devioee 
iDteoded to prevent the Court from doing 
any acta and ooming to any deaieion in 
the interests of the institution and in the 
interests of the Bnality of a longstanding 
litigation. And the Subordinate Judge, 
while reoognising the right of the plaintiff 
to withdraw from the proseoution of the 
suit, refused to oonaider the litigation as 
put an end to thereby, and direated some 
of the defendants (who were willing) to 
be made plaintiffs and the plaintiffs to be 
made defendants. It is against that order 
of his that the oivil revision petition was. 
61ed which was allowed by the learned 
Jodge of this Court. The learned Judge 
held that Sankaran Nair and Spenaer, JJ., 
when they ordered the other members of the 
Rabimtnlla family to be made parties, did 
not intend that the lower Court should 
exeraise its jurisdiotion under Muhammadan 
Law (in the interests of the dargas and 
religions trusts) in this suit itself, to appoint 
a trustee for the trusts, other than the 
plaintiffs if the Court held that the 
plaintiff was not entitled to be a trustee. 
If it was held that they so inteded to give 
BOoh power to the Court in this suit 
itself, it would be (aoacrding to the learned 
Judge) ortditing the Division Bench 
Judges with the intention to change the 
character of the toil ae brought, and such a 
oonolusioD ought to be avoided, if possible. 

I am inclined, however, to hold that 
the two learned Judges who dceid 
ed the appeal did not think that the 
character of the suit (one of the reliefs 
prayed for in which was the appointment 
of the plaintiff as trustee if there is no 
lawful trustee in eii>4tence) woold be 
changed, merely by the Court taking on 
iteelf the duty which it had under the 
Muhammadan Law, to appoint a prcper 
person other than the plaintiff as trustee 
in that same suit. Even if the learned 
Judges were wrong in their opinion that 
the Court bad the power in the plaintiff’s 
suit as brought to appoint another trustee, 

I am satieded that they did intend to 
decide that the Court had such power in 
this suit and it is not competent in the 
Bubeequent stages of the suit for the 
plaintiff to attack that decision. If. then, 
this suit is not purely a personal suit ia 
•whifb only private rights and private 


persons are concerned, and if it is a suit 
in which religious or charitable trusts (over 
which the Courts are expected to throw 
their mantle of protection almost as readily 
as^ in the case of minors) the power surely 
exists in the Court to see that the plaintiff 
on the record does not, by technicalities 
and devices of procedure, prevent it from 
deciding the suit as if the trustees were 
the principal parties thereto and allow* 
ing others to conduct the suit in the 
interests of the trusts and in the interests of 
justice. 

Mr. T. Rungaohariar argued that, under 
Order XXIII, rule 1. Civil Procedure 
Code, there being only one plaintiff in the 
suit, he can unconditionally withdraw the 
suit under clause (I) of rule 1 and as soon 
as he pot in his petition for withdrawal 
his suit ceased to exist on the 61e of 
the Court. He also argued that under 
Order I, rule 10, persons who are already 
on record as defendacts cannot be trans* 
P''aed as plaintiffs. He based his arguments 
as regards this second point (which I shall 
t^ke op first) on the change in the language 
from that in the old section 3 of the 
Civil Procedure Code to that in Order I, 
rule 10, clause (2). It is well known, 
(especially having regard to section 151 
of the new Civil Procedure Code) that 
the new Civil Procedure I'ode was intended 
to give greiter elasticity of procedure and 
to give farther powers to Courts than were 
given in the old Civil Procedure Code. 
Therefore, it is primu /uric unlikely that 
any change made in the language in the 
new L ude could have been intended to 
give lesser powers to the Courts under 
Order I, rule 10, than were given under 
section 32 of the old Code. I need, how* 
ovor, only state on this point that 1 agree 
entirely with the decisions in ffrojendra 
fCumar Dot y. Oobinda Mohan Dai (l) 
and Bhimanog(/tod v. Eittangotcd (2), and 
that the language of Order I, rule 10, 
clause (2) is wide enough to give the 
Courts powers to add either as plaintiff 
or defendant sny person (that is, 
whether already a party ss defendant or 
plaintiff) so as to enable the Court 
effeetoally and completely to adjudicate 
upon and settle all the questions tnv:)lved 
in the roit—of course, a man cannot be 
both plaintiff and defendant in the same 
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eapaoity, bat be bae only to be removed as 
plaintiff before being added as defendant 
or removed as defendant before being made 
the plaintiff (with his aonsent, of ooarse, in 
the latter ease). 

As regards the 6rst point, I think 
the deaision in the Kumadi caw, Rajah 
Bhafkara Stihupalhi and Irulappa Nalaa 
V. Narayanatamy Ourukkal (3), oonfirmed 
in the Privy Coanoi), and the analogy of 
the oases relating to partition,, taking 
of aoooontp, adminiettation and so on, give 
soffiaient power to the Court to allow snoh 
a suit as the present to prooeed with some 
of the defendants as plaintiffs notwith¬ 
standing the withdrawal by the plaintiff 
from the snit. 

As regards the argument based upon the 
faot that in Order XXIli, rule 2 olauRe (l) the 
words withdraw his suit" are mentioned 
whereas in olaose 2 (6) “withdraw from 
sooh suit” are the words used, I do not 
think that the Legislature intended a different 
meaning to be attaobed to the two sets 
of words, for if they did intend euoh a 
difference in meaning, it would follow that, 
whereas under olause (3) of role I if a 
plaintiff ttHhdraws from a suit “he shall 
be liable for sooh costs as the Court may 
award and shall be proolnded from 
instituting any fre^-h suit”, but if he withraws 
his suit olause (3) (whioh speaks only of 
withdrawing ‘from’ suit) would not 
apply and the Court cannot make orders 
as to costs and the plaintiff will not be 
preoluded from the instilotion of a fresh 
suit. 1 think it is unarguable that sooh 
ooold have been the intention of the 
Legislature. 

In the result, I would allow the appeals 
with oosts. 

OoOEas, J.—lu this oase I agree with 
the judgment whioh has been delivered 
by my learned brother, but as we are 
differing from the judgment of the learned 
Judge of this Court, I venture to express my 
own opinion on some of the points raised in 

my own words. 

With regard to the judgment of this Court 
delivered on the 7th Ootober 1914 by 
Sankrao Nair and Spenoer, JJ., it is perfeotly 
olear that the Court was of opinion that 
the trustee should be appointed by the Court 
ft9 the last iuoumbent of the office bad 


failed to nominate bis suoaessor- It is also 
clear from that judgment, in my opinion, 
that the appointment was to be made 
from among the descendants of the founder, 
Rabimtulla Therefore the Court was 
careful to state as follows; We think, 
therefore, in the interests of the institution, 
it is desirable to make all the descendants 
of Rahimtulla who may lay claim to 
appointment, parties to the suit” and directed 
the learned Subordinate Judge to dispose of 
the oase aooordirg to law after settling 
fresh issues. To my mind this clearly 
shows that the learned Judges were of 
opinion that, whether the plaintiff’s claim 
to be appointed succeeded or not. it was 
desirable that the Court shonld appoint 
Bomebidy from the limited number of possi¬ 
ble appointees to be trustee of the institu¬ 
tion. It may here be remarked that the 
plaintiff mainly relied in his suit on his 
claim to succeed as heir to the trusteeship. 
The possibility that he might not succeed 
as heir but might have to be appointed 
on independent basis by the Court, seems 
only to come in as a side wind, as for 
instance in the latter part of bis prayer 
in paragraph 5 ' 2 ), In this connection I 
may observe that the written statement 
of the ' th defendant, paragraphs 2 and 4, 
claims the same right to management as 
the plaintiff. The written statements of the 
defendant Nos. 3, 4 and 5, at paragraph 15, 
deny that the plaintiff ie the heir of the 
last male holder and that he is 6t and 
competent to look after the trust property. 
The same may be said of paragraph 9 of 
the Brst defendant's written statement, 
namely, that the plaintiff ie not competent 
to be appointed sa)jada under any oircum- 
stances. My learned brother has set out 
at length the various etagee in this pro- 
longed litigation and it is not necessary for 
me to refer to them. With regard, however 

to the judgment of the learned Subordinate 
Judge, dated 12th April 1916, on the plaint- 
iff 8 petition to withdraw, I may remark 
that the learned Judge was clearly of 
opinion that the High Court by its iudg- 
meut intended that, in the interests of the 

charitable institution, the appointment should 

be made from the deacendaots of the 
founder. I ought to have previouely said 
with regard to this charitable institution 
that I agree with the remarks of my 
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learned brother that the jndgment of the 
learned Judges of this Court may be taken 
to imply that they were of opinion that 
this was not enoh a eharitable itetitutioo 
as DOW falls within the purview of seotion 
92, Civil Procedure Code. It is not referred 
to in either the judgment of the Hi^h 
Court or of the Subordinate Judge on the 
petition and thia is aosounted for by the 
fast that the suit was 6!ed before tho new 
Code oame into force. 

It WB8 conUnded by Mr. T. Rangaohariar, 
for theBrst respondent, that the plaintiff, 
having withdrawn his suit nnderOrderXXIll, 
lule 1, there was nothing left of which 
the Court was seizal and tha*, there¬ 
fore, the learned Subordinate Judge had no 
jurisdiction to proceed to transpose the 
parties to the suit in order to carry out 
what he conceived to be the directioca of the 
learned Judges of this Court. It seems clear 
that, although the plaintiff may be entitled to 
withdraw tie suit when be likes, he can only 
do BO by petition on which the Court moat 
pasB orders with notice to the other parlies 
on the question of costs. Mr. T. Rangacbariar 
further insisted that there was a distinction 
between the powers given under Order 1, role 
10 of the new Code and section 32 of the 
oM. He sontended that, whenever the word 
person” is used in the eectior, it must, as die* 
tinguisbed from the word *'perty ” mean some 
individual who is a stranger to the suit. It 
seems to me, however, that that contentiou is 
met by saying that a “party” who is struck out 
as plaintiff or defendant becomes a “person” 
and can then as such be added as either 
defendant or plaintiff, as the ease may bd. 
It is true that the words in section 32, Civil 
Procedure Code “and the Court may at any 
time either upon or withont such application 
and on snob terms as the Court thinks 
order (bat any plaintiff be made a defendaut or 
that any defendant be made a plaintiff” are 
omitted in the new Code, but, as pointed cut 
by the Lordships of the Calcutta High Court 
10 Bfo;Wro a «mar Da$ v. Go6ifida Mohan 
Dai (i), the words are omitted as redundant 
and tbeir omission does not make any differ¬ 
ence to the powers of the Court under the new 
Code. 1 agree with my learned brother that 
we sannot say that this decision ic in any way 
incorrect. With regaid to the case aleo relied 
on by Mr. T. Rangacbariar, repoited as 
V. Abdulla (4), it was a partition 


[1921 

suit in which the plaintiff was held to have 
CO right to the property whatever. It was 
d9oided that that bsing so, if the plaintiff 
H found t3 have no share at all, there 
IS no suit for partition and, consequently, 
no necessity for determining the defend- 
ant'a share (at page 2^2). Bat here the 
plamtiff has been added as defendant for 
the purpose of determining (in spite of bis 
withdrawal from the suit which is alleged 
to have been collusive) his rights as a 
member of the family of the fouuder of the 
charitable institution. His rights are, there¬ 
fore, still to be adjudicated upon, uot as 
nominee of the last holder but as one of the 
class of persons among whom the appoint* 
ment has to be made. This fact seems to me 
to differentiate the case in toto from the case 
before us. I, therefore, agree that the judg- 
ment of the learned Judge which is under 
reference is wrong, 
u. c p. 

Appeal allowed. 


LiHORB HIGH COURT. 

SicoMD Civic. Appeal No. 2549 or 1918, 

October 11, 1;<20. 

Pretent Justice Abdul Raoof. 

XARl'AR SINQH .nd oTiibrs Dipjndants 

— ApPSLLkNTS 
vertui 

LAL SINGH AND OTHERS—pLAINTirPi— 

RihPOnDENTS. 

C*VtI Procedure CoiU lAel V of 1008), 0. XX//, r. 8 
—Appeal - Death of retpondent—legal repreeentative 
nlreadg party to appeal—Abatement^lnheritanu— 
Partition among hrothere ami e»elu$ive pottetsion of 
retpeetioe»hare»—Dc»cen*lant$o{one branchy whether 
can tuccecd to estate of member of other branch. 

Whore on tbo doath of a rospondont it appoari 
that hii heirs aro already parties to tho appeal, it 
cannot bo said to hav* abated merely beoauso no 
froah application is made to bring on the record 
tho legal roprosontatiros of tho deceased, [p. 880, 
col. 2.J 

Pour brothers otTocted a partition whorohy K. 
aoparatod from tho other throe and got some land 
wboroon he founded a Tillage. The other throe 
continued to be joint and founded another Tillage 
on tho laud which had fallen to their share, and 
both parties and tbeir descendants continued in 
oxoluaiTO potscision of their rospootlTO Tillages. 
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Odc L. the last male holder in the line of one of the 
three joint b:othcre, havin);; died disputes arose its 
to mutation of his land between the descendants of 
K. and the descendants of the two brothers. 'I’ho 
Hevonuo Courts decided that tho descendants of K. 
>yero entitled to one tliird share in L 's liind 
Thereupon, tho other side brought o suit claiming 
the whole of L'a estate : . 

Held, that tho defendants were not dobaired from 
inheriting their one>third share in the estate of I,. 
by reason of tho alleged partition or separatu and 
exclusive enjoyment of the village founded by K- 
[|>. 240, col- ?.] 

Knila Sirujh v Tahal Sin^h, 143 V. ll. lbS«, distil., 
guisbed 

lUj Jfu? V Snndl.i, I lad. Cus. 728; 41 P. H. lOiifl; 
57 P. W. U. 190^! 4'J P. L It. Ii09. S.tnda v. lltm, 
41 Ind, Cus. 2r0, 47 P. II. 1917; 117 P. W. H. 1917, 
followed, 

Spoond appeal from the decree of tho 
District Jadge, Lyallpar, dated the loth 
March I9lb, affirtniog tlatof the Monsif, 
First Class, Chanian, District Lahore, dated 
the 30th April 1917. 

Lala Amar Nath Ohopra, for the Appel¬ 
lants. 

Bakhehi Tek Oh-.nd, f r the Ho^pond- 
ents. 

JUDGMENT.—The following facts which 
are either admitted by the parties or are 
fonnd by the Ooorts are material for the 
desision of this seoond appeal. 

One Nanak had foar sons, Khan, Mian, 
Waryam and Ramo. The descendants of 
Kbftn were the defendants in this enit, 
while the descendants of Mian and Waryam 
were the plaintiffs. The defendants own 
the village Khanke Mor and the plaintiffs 
are the owners of Mianke Mor. One-Viro, 
from whom, according to the history of the 
family, the parties have descended, is shown 
to have aeqaired the estate of which the 
two villages abjve mentioned were parts. 
^Uny years ago the fonr sons of Nanak 
efFeoted a partitioo among tbemeelvea in the 
following manner. Khan separated from bis 
three brothers and was given some land 
npon which he foonded the village Khanke- 
Mor. His three brothers Mian, Waryam 
and Ramn continaed to be joint and fonnded 
the village Mianke Mor on the land wnicb 
had fallen to their share at the partition. 
From the time of the foondation of tfe 
village Kbanke Mor, 450 years ago, op till 
DOW Khan and bis descendants have re¬ 
named in exclosive possession of ir, while 
the ilescendants of the other three brothers 
have owned and puaseesed esolasively the 


village Mianke-Mor. Recently, Lahna Singh, 
the last male holder in the line of Rama, 
01 e of the three brothers, who had re¬ 
mained joint, died in 19l4. Di.spote^ arose 
as to the motalion of his land between 
the plaintiffj and the defendants. The 
Revenue Courts decided that the defend¬ 
ants were entitled to a one third share 
in it. Thereupon the plaintiff^', who are 
lie defendants of Mian and Wiryam, in¬ 
stituted the suit claiming the whole cf 
L^hui SIngh’e estate. The defendants, being 
the descendants of Khan, contested the suit 
on the allegation that they were entitled 
to a one-third ehare as held by the Revenue 
Court. 

The main ground upon which the fait 
was based waa that an abmlote partition 
had ‘aken place between Khan and bis 
three brothers and that he bad cut himself 
off from them and their lands, and so he 
and his de.soendants had no connection with 
(he family and had no right to claim a 
share in the estate. Both the Courts below 

have given effect to this contention and have 

decreed the suit. The defendants have come 
op in second appeal in this Court. 

Mr. Tek Ohand, on behalf of the respond¬ 
ent, hat raised a preliminary objection to 
the bearing of the appeal. He has con¬ 
tended that one of the plaintiffs respondents, 
namely, Bahadur Singh, having died after 
the judgment of the lower Appellate 

oort and bis legal representatives not 
being impleaded as respondents to the 
seoond appeal until the litb March 1919 
I. e., long after the period allowed by law' 
the appeal must be taken to have abated! 
The tacts are admitted by the appellants! 
but it has been contended on their behalf 
that as Bahadur Singh had died childless 
leaving hie real brothers Lai Singh and 
Tttja Singh as bis bole heirr, who were 
already on the record, the appeal cannot 
be said to have abated. Relianoe w( s 
placed by the learned Vakil on the pro¬ 
visions of Orior aXII, rule 2. In my 
opinion, the appellant’s contention is right 
and I, therefore, overrule the preliminary 
objection. As to the merits of the appeal 
reliance was placed on behalf of the plain, 
tifl- reepondents on the decision in hatla 
Hingh V. Tahal ^ir.gh (1) while the appel- 

(l) U3 P. U. 1888. 
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lants relied on Baj Mai v. 5andA» (2). In 
my opinicD the latter roling is more 
applioable to the fasts of this case, and 
Kaila Singh v. Tahal Singh I (1) is 
clearly distingaishable, inasmash ’as the 
partition in that case was effected by the 
common anoestor himself. In the present 
case the partition was not effected by tbe 
founder or the common ancestor. Even if 
Khan had agreed not to claim any share 
in the estate of bis other three brothers, 
the rights of his descendants to inherit 
from tbe common ancestor on the death of 
Lehna Singh cannot be affected by that 
agreement. In my opinion, the reasoning 
upon which the ruling in Rtj Mai v. 
Sandhi (2) is based folly applies to the 
present case. A similar view was taken by 
a Division Bench of the Punjab Chief 
Court in Nanda v. Hira (3), the facts of 
which were almost similar. The learned 
Judges distinguisbed the ruling in Kaila 
Singh V. Tahal Singh (l) from the case 
which they had to decide. In my opinion, 
the defendants were not debarred from 
inheriting their one third share in tbe 
estate of Lehna by reason of the alleged 
partition, or by their separate and exclusive 
enjoyment of village Kbanke^Mor or by 
the alleged agreement entered into by their 
ancestor Khan. For the above reasons, I 
allow tbe appeal, set aside tbe decrees of tbe 
Courts below, and dismiss the suit of the 
plaintiffs with costs in all the Courts. 

Appeal alloteed, 

(2) 1 Ind. Cos. 728s 41 P. U. lOOQi 67 P. W. K. 
1909| 40 P. L. B. 1909. 

(3; 41 Ind. CaB. 230; 47 P. B. 1917; 117 P. W. R. 
1917. 


PATNA HIGH OOUBT. 

Appeal raou Osiqinal Okdir No. 110 

OP 1919. 

July 7, 1920. 

Pre«en< :~Mr. Justice Goutte and Mr. Justice 

Sultan Ahmed. 

TEKAIT KBIHSNA PBASAD* 

Appillamt 


A preliminary decree in a mortgage-suit award, 
ed the plaintiff interest on the mortgage-money 
at the rate mentioned in tho mortgage-bond till 
date of realization. In tho final decree there was 
no direction as to interest: 

Held, that the words “date of realization” in tho 
preliminary decree meant tho date of expiration 
of the days of grace, and that tho final decree 
must be (loomedto have refnaod interest after' 
that date. 

Appeal from an order of the Additional Sub¬ 
ordinate Judge, Haziribagh, dated the9th 
January 1919, 

Mr. Atul Krishna B-ip, for the Appel- 
lant. 

Messrs. Susil Madhab MulUok and B. 0. 
Milter, for the Besnondent. 

JUDGMENT. 

OoDirs, J.—With regard to this appeal the 
learned Subordinate Judge has found that 
the decree-holders are not entitled lo any 
interest after the period of grao 3 aud it 
ie in regard to this matter only that the 
decree-holders have appealed. The prelimi¬ 
nary decree was passed on the 14th of 
July 1898. The portion of it which refers 
to iutereet runs as follows:— 

'That defendant No. 1 is to pay to 
plaintiffs the costs ioonrred by them ; and that 
till the day of realication interest on the 
bond-money will run at the rate meutioued 
therein." 

And it is argued by the learned Vakil 
for the appellants that, qq a proper construc¬ 
tion of this decree, tho decree holders are 
entitled to interest on the bond rote until 
tbe money is actually realized, Tbe meaning 
of day of realization" in a prelimiuary 
mortgage decree has been discussed by 
their L)rdehips of the Privy Council in 
Sundir Koer v. Rai Sham Krishen (U. In that 
case their Lordships, in oonsideriug the oaca 
of Rameetoar Kosr v. Mahomed Mehdi Houein 
Khan (2), made the follwing observations: 
’’The expression’up to the date of realisa¬ 
tion* may have been used per incuriam, or 
it may have meant 'the day fixed for 
realisation’ as in fact it seems to have 
been understood by the Beporter of tbe 
ease iu tbe Indian Law Reports as expressed 
in bis marginal note. Their Lordships 
cannot have intended to say that sectionc 


tereut 

SUEENDBA MOHAN KDNDU— 

Bisi>oiidist. 

autt on-^PrtUminarg itertt—InUreit up 
daU •/ rtali9ati9n, maantng of. 


(1) 84 0. 160t 0 Bom. L. R. 801; 11 0. Vi. K. 849; 
17 u. li. J. 48; 8 M. L. T. 75; 4 A. L. J. 103; 6 0. L. 
J. lOS; 841. A. 0 (P. 0.). 

(8) 20 C. 80; 85 I. A. 179} 8 0. W. If. 033; 7 Sar. P. 
0. J. 413; 13 Ind. Deo. (n. s.) 089. 
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86 and 88 of the Transfer of Property 
Aot indiaate that interest at the mortgage 
rate sboald be paid op to tbe time of 
Qotaal payment of the mortgage^mouey to 
the mortgagee, These seotions oontain no 
direotion for interest beyond the day to be 
fixed by tbe Coart np to wbieh tbe aosoont 
is direoted to be taken, and in fast the 
whole ditboalty, on wbioh there has been 
eo moob oontroverey, has arisen from that 
oiroomstanoe. It is enoogh to say that 
tbe qoestion as to rate of interest (if any) 
to be allowed after tbe fixed day until 
astoal realization was not before the Board, 
and tbe ease ie not an aothority on that 
qaestion." And, again, at a later stage of tbeir 
judgment tbeir Lordships eaid : "That a 
general aoomnt shoald be taken onse for all, 
and an aggregate amoaot be stated in the 
decree for principal, interest and coats due 
on a fixed day, and that after the expire 
tion of that day, if the properJy ahoold 
not be redeemed, the matter ehonld pass 
from the domain of contract to that of 
jodgment, and the rights of the mortgagee 
ehonld thenceforth depend, not on the eon* 
tents of hie bond, bat on tbe directions 
in tbe decree.” It seems clear, then, that 
tbe words ‘ date of realization ’ in tbe 
preliminary mortgage-decree should be 
interpreted to mean the date of tbe expiry 
of tbe period of grace and that for tbe 
interest after this period the final decree 
shoald be looked to,*’ In the present case 
there is no direotion as to interest in the 
final decree. There is only the order dated 
the 3rd of July UOl-^ 

‘ The decree ie hereby made absolute.” 

There is thus, as I have already eaid, no 
direction in the final decree for interest and 
this being so. the learned Subordinate Judge* 
was, ip my opinion, right in bis oonelaeion 
that it must be deemed to bave been 
refused. 


We have been referred by the lean 
Vakil for the appellants to the case 
Qokuldai V. Qhasiram (3), in which i 
interest which had been allowed in I 
preliminary decree was allowed at the sa 
rate until actual realization. That oj 
however, stands on an entirely diffen 
footing to tbe present case. In that c: 
the final order ran as follows; "When 

(3) 36 0. 221 1 10 Bom. L. H. 144- 7 0 L I 
0. W. N. 36f, 86 L A 38 (P. 0.) ' ‘ 



it appears to this Court that the defendant 
in this suit has not paid into Oonrt or to 
tbe plaintiff the sum of Bs. 20,457 plut 
1,106*10-0 and interest at 7 annas per cent, 
per mensem from the 22nd July 1896, which, 
by the conditional decree passed by this 
Court on 18th September 1896, he was 
required to pay on or before tbe IStb March 
1897, it is hereby ordered that the conditional 
decree be made absolute.” There was in 
that case no date fixed in tbe preliminary 
decree up to which interest at tbe rate 
allowed was to be payable. Consequently, 
it was held that interest at that rate was 
to continue after the period of grace np 
till the date of actual payment. In the 
present case, however, tbe period fixed in 
the preliminary decree is tbe date of realiza¬ 
tion wbioh is tbe end of tbe period of 
grace. Tbe case referred to, therefore, has 
no bearing on tbe present case. On the 
other hand, there is a case of tbe Calcutta 
High Court, Udit Narayan Jha v. Musammat 
Jasoda Sahun Kalan (4), which is on all fours 
with tbe present case aud which entirely 
supports tbe view of the law which I have 
taken, 

In my opinion, the decision of tbe learned 
Subordinate Judge is correct aud 1 would 
dismiss this appaal with costs. 

Sultan Auneo, J.—I agree. 

Appeal ditnitsei. 

(4) 40 Ind. Cas. 409} 27 C. L. J. 570. 


MADRAS HIGH COURT. 

CiTT Civil Ooukt Appial No. 2 or 1919. 

March 10, 1920. 

Pretent :—Sir John Wallis, Kr., 

Chief Justice, and Mr. Justice Krisbnan. 

CHINNAMMALL—DfviNDaNT^ 

Appillakt 

verstu 

P. RATNASABAPArarOHETTIAB 

(died) and OTHIBS—PLSlNTlPfS —RespomDINTS. 

lirligioust endwoment^JempU propertUt, lease ef, 
by trusUe—Permanent tenancy—Preeumption — 
den of proof. 
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In rospoct of tempio propcrtios leased ont bv tbe 
tnistocB of the temple, tfio presumption is nff'ainat 
the eiisteoco of a pormanont tenancy, and the 

burden of pronnf- such a tenancy is npon those who 
allege its existence. 


Appeal against the deiree of the City 

Civil Court, Madras, in Original Suit No. 2i7 
of 1917. 


FACTS appear from the judgment. 

Messrs. V. 0. Scshachari And S, Krishnnma- 
chan, for the Appellant.-The evidence is 
that the land was held at a uniform rent 
for years. The defendant purchased 
and has been enjoying the euperstmoture 
since 1895. Th^ presumption of law is 
that the defendant held it on the basis 
of a permanent tenancy. The fact that 
the lease was by the temple trustees does 
not make any difference. There is no absolute 
prohibition of a permanent alienation by 
temple trustees. See Palaninppa Chettv v. 
Sfeemath Deivankamonu Fandara Han* 
nadhi (1). 


Messrs- T. R. Venkatarama Sattri and 
N. Swaminatha Aiyar, for tbe Re¬ 
spondents.—The presumption of law is 
against a permanent tenancy. He who 
affirms it must prove it. The mere eiistence 
of a tenancy for d2 years ie not enough 
to rebut tbe presumption. In this case 
tbe lessors ere tbe trustees of tbe temple. 
They cannot, as a rule, make permanent 
alienations of temple properties. The 
burden of proving the existence of special 
oiroumstaoces justifying the alienation lies 
strongly on the defendant and he has not 
discharged it. The lower Court has come to 
a correct oonolusion that the evidence in 
the case does not rebut tbe initial pre¬ 
sumption against a permanent tenancy or 
establish that when tbe tenancy was created 
tbe lessors intended it to be permanent. 

JUDGMENT.—This is an appeal from 
the judgment of the learned City Civil 
Judge, in a suit brought by the trustees of 
Sri Kacbaleeswarer Temple to recover from 
the defendant a small plot which is situated 
in George Town olose to tbe temple itself. 
The defence is that the plot is held on a 
permanent teoanoy at a monthly rental of 
twelve annas. The law is perfectly clear that 
tbe presumption is against the existence of 


a permanent tenancy, and that it is npon 
those who allege it to prove it. The 
learned City Civil Judge has found that 
the evidence in this ease is notsyfficient 
to discharge that burden. The evidence 
simply comes to this, that, for the last 
32 years, the land has been let at this 
rate and that the superstructure on the 
land was purchased by the defendant in 
1895 and has been subsequently mortgaged 
by her. 

It is easy to laydown what the presump¬ 
tions are, but it is often difficult to decide 
whether the evidence is sufficient to rebut 
the presumption against a permanent tenancy 
or not. However, there is a circumstance 
in this case on which the learned Judge 
has not relied but which strengthens bis 
conclusion and that is, that the lessors iu 
this case are the trustees of a temple. 
Now, the oircometanoes under which trustees 
of temples may make permanent alienations 
of temple property have been considered 
by tbe Privy Council in Palanxoppa Ohetty 
V. Sfeemath Deivasikamony Pandora Sannadhi 
(1). It is only under very exceptional 
oircnmslanoes that such permanent alienation 
of temple property can be justiSed, and 
when it is a question whether the temple 
authority granted a permanent lease or 
not, the presumption is against any inten¬ 
tion to make such a grant. That has been 
laid down by the Privy Council in 
Maharanee Shiheuouree Delia v. hiotho<->ra> 
noth Acharjo (2), and the same rule has again 
been laid down by Sir Lawrence Jenkins 
in Satya Sri Qho$hal v. Kartik Chandra Dae 
(3). What the learned Judge laid down 
there was : The presumption in favour of 

a permanent tenancy implies that there is 
ground for inferring that the tenure was 
always intended to be and always was 
hereditary, or that it acquired that character 
by subsequent grant. But a presumption 
in favour of a transaction assumes its 
regularity ; it cannot be made in favour 
of that which offends legal principle.” No 
presumption of permanency is, therefore, 
applicable to a property which was dehutier 
(t. e.f dedicated to charity) at tbe time tbe 


(l) 39 Ind. OM,7i2, 40 M. 709, at 0. W. N. 729 
[6 A. L. J. 4B5, 1 P. L. W. 0i>7, dH M. L. J. 1, it 
Bom. L. a, 607, 22 U. L. T. 1, (1917) M. W. N. 607i 

M 0.!«. J. 6 ii, w. aaa, m l a, 147 (p, o.j. 


(i) 18 H. 1. A. 270 at p. 276, 13 W. B. P. 0. 18| 
2 Sath. P. 0. J. 800, 2 Sar. IP. 0. J. 138, 20 B. B. 
662. 

(3) 13 Ind. Cm. 6^0, 16 0, L. J. 227i 16 0.7f.K, 
418, 
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tenanoy origmated, for to areate a new and 
Bzed rent for all time, thoogh adeqaate at 
the time, in lien of giving the endowment 
the baneht of an aagmentation of a variable 
rent from time to time, woold be a breaah 
of duty in a ihfiatt, i. a., a trastee. 

Now, having regard to the evidenee in 
the oaee wbtah the learned Judge thought 
not soffiaient to rebat the presnmption 
against the intention to grant a permanent 
tenanay when the tenanay originated and 
to the role whioh we have jast qnoted as 
to the ezistenoe of a presomption against 
Bash an intention on the part of the trnetees 
of a obaritable endowment, there ie no 
soffiaient reason for interfering with the 
oonolosion of the learned Jodge, Therefore, 
the appeal mast be dismissed with oosts. 
Three months’ time is allowed for removing 
the saperstrnotnre. 

Appeal dismissed, 

M. 0. P. 


LAHORE HIGH COURT. 
8zc5nd Civil Appsal No. 1457 op 1919, 
Oitobsr 29, 1920. 

Present Mr. Jastiee Abdal Raoof. 

AMIR CHAND— Plaintipp —Appbllazt 




HEM RAJ AMD OTdiRs— Depbhdants — 

RlSPOKDBNrs, 

Punjab Pre.emption Act (t of 1913;, 13. 

{•ixlhlvi-Prccmption. right oj, basci on vicinage 
Vo.owner, whether can momtom suit. 


Ono co.sharor m a hoaao is ontitlod to maintaia 
a amt for pro-omption of aa adjacout Ijouio ovoq 
though all tho co-ownora do not join in the suit. 
Ip. ^44,col. 2.] 

Aera r. Ourditta, 42 P. E. 1891. followed. 

Seaond appeal from the dearee of the 
Dietnot Jodge, Jhang, at Sargodha, dated the 
22ad May 1919, affirming that of the Senior 
Babordinate Judge, First Class, Jhang, dated 
the 30th July 19i8. 

Lala MotiSaffar. R, S. for the Appellant. 

Uakhshi Tek Ohand^ for Respondents Nos. 1 
ani 2. 

JUDGMENT.—This is a seaond appeal 
arwing oat of a suit for pre emption. In 
order to aaderstand the real points in isaaa 


in this ease it is neoessary to state the faete 
of the ease shortly. The sale was effeated 
by a registered deed, dated the 3rd Febrn* 
ary 1916, by Omed, vendor, in favoar of 
Hemraj and Ram Chand, vendees, for 
Rs. 1,100. The plaintiff alaimed pre emp* 
tion on the groand of vioinage alleging him* 
self to be the ezolasive owner of a honse 
marked 0 on the plan. One of the vendees, 
Ram ObandUs admittedly the owner of an* 
other boose wbieh is also in the viainity of 
the honse sold. He, too, therefore, bad a 
right of preemption. It was, however, 
admitted that Hemraj was a total stranger 
and had no right of pre*emption. By join* 
ing a stranger with him in getting the 
sale effeated Ram Chand is said to have 
forfeited his right of pre-emption. There is 
no dispute as to this point now. It is admit* 
ted that if the plaintiff had a right of pre* 
emption he is entitled to enforce it against 
Ram Chand in spite of bis owning the house 
in the vicinity of the house now sought to 
be pre-empted. The sait was, however, 
resisted mainly on the ground that the plaint¬ 
iff was neither the ezalasive owner of the 
bouse C nor did be hold a share in it. 
The ease for the defense was that the house 
0 originally belonged to one Omed. It was 
mortgaged by him to Amir Chand and his 
two brothers, Jinda Ram and IHanuman, 
who formed a joint Hindu family, that later 
on it was sold to the three brothers, and 
that, on partition effected among the bro* 
there, it fell to the lot of Jinda Ram. The 
Coart of Brst instance, after a disoassion of 
the evidence, gave effect to this last’ conten* 
tion of the defendant and dismissed the 
suit. The plaintiff preferred an appeal to 
the lower Appellate Court, which has main¬ 
tained the decree of the first Court upon 
different grounds and has dismissed the 
appeal The plaintiff has, consequently, coma 
Dp in second appeal to this Court. It 
appears that in the lower Appellate Court 
the plaintiff rested his claim upon the sole 
ground, namely, that if Jinda Ram bad 
become the sole owner of the bouse 0 by 
reason of the alleged partition, on his death 
the plaintiff had sacceeded to a half share in 
the house as an heir of Jinda Ram and aa 
such was entitled to maintain this suit. The 
lower Appellate Court decided the appeal 
against the plaintiff-appellant upon fouy 
groundi, namely i—~ 
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(1) that, as the plaintiff tbronghoot had 
based his right to claim pre-emption on the 
eiolneive ownership of the house C, be 
oonld not he allowed to saaceed on the plea 
that he owned a share in it-, 

(2) that, nnder the law. the plaintiff was 
not entitled to snooeed on the ground of hold* 
ing a share only in the honse C; 

(3) that the plaintiff had lost his right 
to a share in the hoose C by reason of 
the faat that he had previously brought 
a suit for possession of oertain joint pro* 
parties and had omitted to include the share 
in the house 0, which he had inherited on 
the death of Jinda Rem, and 

(4) that the plaintiff had admitted some 
kind of partition by which he had parted 
with his share in the house C. 

I shall take up these points in their 
inverse order. The lower Appellate Court 
has relied upon a statement made by the 
plaintiff in the lower Appellate Court for 
its decision on the point No, 4. I have 
read that statement. There is nothing in it, 
which may support the decision of the lower 
Appellate Court on this point. As regards 
the applicability of rule 2, Order II, the 
learned Judge of the Court below has nei¬ 
ther cited any authority in support of bis 
view nor has be referred to any materials 
on the record showing the circumstaDoes 
under which the previous suit was instituted. 
We do not know whether any cause of 
action had arisen at all in respect of the 
bouse 0. In any case, the present is not a 
suit for the recovery of the hoose 0 and I 
fail to see what bearing Order II, rule 2, 
can have on the decision of this case. I hold 
that the view taken by the learned District 
Judge on point No. 3 is not correct, the real 
question upon which the decision of this 
appeal depends is whether the plaintiff is 
entitled to maintain this suit in spite of the 
fact that he only owns a share in the house 
0 and is not its full owner. 

Mr, Moti Sagar has relied on section 16 
(sixthly) of the Pre-emption Act, No. 1 of 
1913, and has argued that the view taken 
by the lower Appellate Court is incorrect. 
According to that section (sixthly) the right 
of^re emption vests— 

in the persons who own immoveable 
property eontignooe to the property sold," 

Therefore the right to pre*empt ia thia 


U*. 21 

case vested in all the heirs of Jinda Ram. 
SsotioD 13 of the Act provides that— 

Whenever, according to the provisions of 
this Act, a right of pre*emption vests in 
any class or group of persons, the right 
may be exercised by all the members of 
such class or group jointly, and, if not 
exercised by them all jointly, by any two 
or more of them jointly, and, if not exercised 
by any two or more of them jointly, by them 
severally " 

The provisions of this section leave no 
doubt as to the plaintiff's right to maintain 
thia suit. 

In a case reported as Ra'n Atra v. Our. 
ditta (1), governed by the Cuitomary Law, 
it was held that— 

One co-sharer in a honse is not debarred 
from instituting a suit to enforce a right of 
pre-emption based on vicinage on the ground 
that another o^^sharer therein refuses to join 
in such suit.” 

Evidently, the Legislatore did not intend 
to effect a change in the existing law. 

There is no doubt that, under the Muham¬ 
madan Law, the plaintiff would have a right 
to pre-empt. See Nundo Ptnhad Thahur v. 
Qopal Jhakur (2). 

The learned Judge of the Court below is 
not right in holding that the plaintiff based 
his right of pre emption solely on the ground 
that be wits the exclusive owner of the 
house 0. From the discussion of the facts 
in the judgment of the Court of first instance 
it is clear that the plaintiff had urged this 
alternative ground also. 

For the reasons set forth above, I set 
aside the decision of the lower Appellate 
Court upon the preliminary points mentioned 
above and remand the case to that Court, 
under Order XLI, rule 23, with the direc¬ 
tion that it be reinstated on its original 
number of pending appeals and disposed 
of according to law. Costs will abide the 
result. 

Core remanded, 

(I) 42 P. B. 1891. 

(21 10 0. lOOBj 6 Ind. Doo. (n. a.) 072. 



LIX) 


INDIAH OASIS. 



HOTILil. UiNSUEBRiM V. MiNKEUL DiTiBBil. LiKSHHINASiSlHHi t>. RiUiUVQlV PILLAf, 


BOMBAY HIGH COURT. 

OiviL Extbaordimart Applioatiob No. 7 

Of 1920. 

Jane 22, 1920. 

Preient Sir Norman Maoleod, Kt., 

Chief Jnstioe, and Mr. Jnetiee FawoetL 
MOTILAL MA^SUKHR4M—PLAiHTiPf 

~Applica«t 

tetBUi 

MANEKLAL DAYABHAI— Dependant 

—Opponent. 

Contract Act (IX 0 / 1672J, ea. 11, 65—Af.nor, 
contract hy~Minor, whether bound to restore benefit. 

Section 65 of the Contract Act starts from tho 
basis of there being an agreement or contract 
between oompotent parties, and has no application 
to a case in wltich there never was and never c»uld 
have been any contract, for instance, whore one of 
tho parties to a contract is a minor. 

ApplioatioD against the deoision of the 
Small Caoso Court Judge at Ahmedabad, 
in Suit No. 1270 of 1918. 

FACTS,—Defendant, a minor, purobased 
goods from the plaintiff, and the latter sued 
the former for the prioe of the goods in 
the Small Cause Court. The Judge found 
that the goods had aotually been sold to 
the defendant and resorded an opinion that 
the latter was bound to restore either the 
goods or their value to the plaintiff under 
section 65 of the Contract Act. The case 
was, however, adjourned for examination of 
the authorities. More than nine months 
afterwards the suit was dismissed. Plaint* 
iff moved the High Court in revision. 

Mr. O S, Thakor, for the Applicant. 

Mr. fi, J, Thahor, for the Opponent. 

JUDGMENT. 

Maoleod, 0. J.—It would have been 
more satisfactory if the Small Cause Court 
Judge had given some reasons for coming 
to the oonolusion he did contrary to that 
he arrived at nine months previously. Still, 
the Privy Council ruling in MoWi Bibes 
V. Dharmodas Ohot« (1) is, too, clear for us 
to consider any other decision possible. 
It may be said that a contract purport* 
iug to be made between two persons com* 
petent to contract, after it is discovered 
(hat one of th« persons was a minor at 
the date of tbe contract, becomes thereby 
an agreement unenforceable by law, and, 
therefore, void under section 2 of the Indian 


80 0. 689s 6 Bom. IL. R. 421s 30 I A 
•Bar ?. 0. J, 87-^; 7 Q. W. N. 441 (V. 0.). 
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Contract Ac>, and, nntil it was discovered 
to be void on tbe evidence, because one 
of the parties was a minor, it purported to 
be a perfectly good contract. Bat their 
Lordships of tbe Privy Coonsil distinctly 
say that seotion 65 starts from the basis 
of there being an agreement or oontraot 
between competent parties, and has no 
application to a ease in which there never 
was, and never could have been, any con* 
traot, and though, according to the argument 
of the applicant's Pleader, that deoision con* 
diets with the words of the section, still, 
as long as it stands, it is binding on us. 
The Rule, therefore, roust be discharged with 
costs. 

Rule discharged. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 764 op 1919. 
March 26. 1920. 

Present ;—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 

LAKSHMINARASIMHA SOMAYAJIYAR 
—Plaintiff—Appellant 

versus 

RAMALINGAM PILLAI —Defcndakt 
No. 2 —Respondent. 

Matlras Local Boards Act (V of 188D““Au?«a under 
Act—Election to Taluk Board—Election, validity of, 
whether can be questioned in Civil Court —Jun«- 
dictiOR of CMl Courts, rules oustiny, validity of-- 
Suit to declare election {avail'd, Tnainfai/mbiitiy of— 
Declaratory relief Discretion of Court. 

Vet Sadasiva Aiyar, Uudor tho Madras Local 
Boards Act, tho Govornor.in.Conncil has no power 
to make rules ousting tho jurisdiction of Civil 
Courts in tho matter of inquiring into tho validity 
or otherwise of oloclions, and relegating those 
mottors to a special tribunal established for tho 
purpose, [p. 248, ool. L] 

A person who resides, and owns property within 
the area of a Taluk Board, with a fair ohanoc of 
b.’ing appointed or elected as a member of the 
Uiard, has a substantial interest in tho matter of 
the proper constitution of the Board, suffleiont to 
give him the right to sue for a declaration that 
tho election of a member of tho Board is invalid 
U it tho granting of such relief is within tho dia- 
CDtjon of tho Court, and a person who has acoopt- 
e.l tho election proceedings and has competed at 
tlio oloctiou, is not entitled to question the 
election on tho grounds of bribery, corruption and 
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want of aecrecy in tho ballotting, merelr because he 
hat failed to he elected, [p, 249, col. l.J 

Per Spencer, J. (Con/ra)—The OoTeraor.in.Council 
boa tho power of making rules to provide for the 
whole Bchemo of elections nod for tho conduct of 
inquiries into complaints and objections to elections 
held or about to bo hold ns well ns into objections 
to tho list of voters, and such rules have tho effect 
of taking away tho jurisdiction of tho Civil Courts in 
respect of those matters, [p. 260, col. 1.] 

Seoond appeal against the deoree of the 
Diatriet Ooort, Tinnevelly, in Appeal Sait 
No. 317 of 1918, preferred against the deeree 
of the Oonrt of the Additional Diatriet 
Mnnaif, Tinnevelly, in Original Sait No. 528 
of 1917. 

FACTS appear from the jadgment. 

Mr. K. S. Ramabadra Iper, for the AppeU 
lant.—Plaintiff has the right to maintain 
this aotioD. Under the roles be oan 
protest and he oan objeot to the Oolles 
tor’s deslaration of the reaolt of the 
voting. He has also the right of snit aa 
a landholder. He has a eobatantial in¬ 
terest in the oondaot of the eleotion. See 
Robert Fischer v. Hecretary of State jor India 
(1). Also Nateian, In re (2) and Sabhapat 
Singh V. Abdul Qojfur (3). 

The Civil Ooart baa jodiadiotion to enter¬ 
tain the anit. The objeotion that the 
eleotoral register is not valid oan only be 
taken in a Civil Coart and not before the 
Gollestor. The Oolleotor has not yet passed 
orders on the objeotiona. 

The Oolleotor’s jnriadiotion has been son- 
ferred as an expeditions remedy, bot it does 
not onet the joriediotion of the Civil Coarts. 
Harvard v. East London Waterworks Oomponf/ 
(4), Secretary oj State for India v. Venkate- 
salu Naiiu (5), Raghunandan Prasad v. Sheo 
Prasad (6) and Khunni Lai v. Raghunandan 
Prasad (7). 

The Oovernment baa no power to frame 
rolea'to take away the jariadistion of the Civil 
Coarts. Boles under Statutes mast be 
stristly sonstraed. The Losal Boards Ask 
does not provide for the setting op of spesial 
tribooals. 


(1) 22 M. 270 (P.O.)i 8 0. W. N. 16l| 26 I. A. 1( 
7 Bar. P. 0. J. 469| 8 lod. Deo. (n. a.) 102. 

(2) 88 Ind- Oaa. 847i 40 M. 126i 81 M. L. J. 63-1 
(8)24 0. 107| 12 Ind. Doo. (n. a.) 786. 

(4) (1886) 28 Oh. D. 188, 64 L.J. Oh. 623, 62 I 
T. 178. 

(6) BOM. 118, 1 M. L. T. 488. 

(6) 20 Ind. Caa. 480, 86 A. 808, 11 A. L.J 840 

(7) 20 iQd. Oas. 407, 86 A. 460; 11 A. L J 669 .' 


SestioD 141 of the Losal Boards Aot is 
different from aestion 250 (6) of the Oistrist 
Manioipalitiea Ast. The Ast mnat itself 
provide for the removing of the juriadiclion 
of the Civil Conrta. 

Rale 13 of the rofei framed under the 
Local Boards Aot contemplate an interregnam 
period when there ahoald be nomination. 

The eleotions abonid not have been held 
on the basis of the old eleotoral register. It 
oeased to have any force when the new rales 
were introdnoed. 

Mr. B. Sitaram Row (with him Messrs. 
Ohidamharam and Martandam), for the Re¬ 
spondent.—Under section 8 of the General 
Clauses Aot a repealing enaotment doea not 
render invalid whatever wa? done nnder the 
repealed enaotment. The old register son- 
tinoea until the new register is prepared. 
Raghunandan Prasad v. Sheo Prasad (6). 

The Local Government baa power to set 
op special tribooals under the combined 
operation of section 144 of the Act and of 
rule 16. 

JUDGMENT. 

Sadasiva Aitar j.—T he fasts have been 
set out in the judgment last now delivered by 
my learned brother and I need not repeat 
them. 

The QueatioDS argued were, (Dlwhether 
the powers given by sections 16 and 141 of 
the L'>cal Boaide Aot (Madras Alt V of 188l) 
to the G veriior-in-CooDiil to frame forms 
and to prescribe rules and conditions, as 
regards (he system of representation and of 
election, include or imply the power to make 
rules for the conduct of inquiries into the 
objections made to the validity of elections and 
to the creation of cpecial tribunals to make 
Bueb inquiries so as to exclude the jurisdic¬ 
tion of the ordinary Civil Courts and to maka 
the opinion of the special tribunals Bnal, as 
to the validity of eleotions; (2) assuming 
that tbs Governor-in-OoDDsil hassosh powers, 
do the roles as framed on the 6lh June 1917 
(See Exhibit III) exclude the jurisdiclion of 
the Civil Courts to entertain objections to 
the validity of the election even when those 
objeotieris are based on the grounds (a) that 
there was no valid electoral register m 
existence on the date of election, and (6) that 
consequently the President of the District 
Board shoold have Slled the vacancy, by 
appointment under rule IS; and (o) the 
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defendant, who olaime to have been eleeted, 
ha», therefore, not been validly eleated ; (3) 
whether the plaintiff hae an interest in the 
matter of the legal validity of the eonetitn* 
tion of the Tainq Board eaffiaient in the eye 
of the law to give him the right to eoe for 
a deolaration or the validity of the disputed 
elestion ; and (4) even if all the above three 
points are decided in the plaintiff’s favour, 
whether this ie a ease where the Court has a 
disoretioo to grant or refuse the declaratory 
and injunction reliefs prayed for, and, if the 
Court has such discretion, whether such reliefs 
ought to he refused in this case. 

I sban deal with point No 3 drst. That 

point is whether the plaintiff has an interest 
in the matter of the proper constitution of the 
aluq Board suflBcient, in the eye of the law, 
to give him the right to sue for a deolaration 
of the invalidity of the disputed election.” 

e plaintiff is a resident of Shermadevi and 
the vacant seat in question was a seat on the 
laluq Board of Shermadevi to which Taluq 
Board have been given important powers 
under the Local Boards Act to deal with 
certain affairs of the inhabitants of the 
laluq. If the disputed election is held 
invai , e bos a chance of being appointed 
to the vacancy, or of being elected when a 
valid election is held. The suit may not be 
one falling under section 42 of the Specihc 
Relief Act as the plaintiff does not sue for a 
declaration of bis own legal character or his 
right to any property. But be is a citizen 

within the area 
of the Taluq Board and having a fair chance 
o being appointed or elected as a member 

therefore, each a 

tiOD of the Board, as entitles him to bring 
a suit for a declaration as to the invalidity of 
the election, it having been held in the well- 
known case of Bobert Fucher v. Secretary 

tv ti'"" ^2 of the 

P c Relief Act is not exhauastive for the 

de^aratory suits entertained by Civil Courts, 
po nt No. (1), me., whether the powers 
Boards Act to the Governor-in Council to 

frame forms and to prescribe the roles and 

onditiona as regards appointment by election 
Ini of representation 

or the eondnot of the inquiry into 


the objections made to the validity of elec* 
tioDS and the creation of special tribunals to 
make such inquiries so as to exclude the 
jurisdiction of the ordinary Civil Courts and 
to make the opinion of the special tribunal 
final as to the validity of an election.” Section 
16 is too vague. Further, ths rules were not 
made under section 16 but only under section 
144 clause (1). Clause (1) deals with the 
power to make rules merely as to the qualifi¬ 
cation of the electors and of candidates for 
appointment by election and as to the method 
and time of election and of elective Presidents, 
Vice-Presidents and members of Local 
Boards [Local Boards including Taluq 
Boards according to the definition in section 
3 olau-e (12) ]. I think that rules as to the 
method of election of the members of Local 
Boards cannot include a rule constituting a 
special tribunal to inquire into the validity 
of elections. It has been argued for the re* 
spondent that suh-olause (J) of clause 1 (a) 
of section 144 which speaks of “any other 
matters regarding the system of respresenta- 
tions and of election” might include this 
matierof setting up a separate tribunal with 
exclusive jurisdiction to enquire into objec¬ 
tions to the validity of elections.” Clause 1 
(a) of section 144 relates to the election of 
p'inchayat$ and not to the election of 
members to Taluq Boards. It may, however 
be argued that, even if clause 1 (a), and sub- 
clause, (a) to (/) under it, do not apply to 
elections of Ibe Taluq Board members, still 
the divisions (a) to (/) under clause 1 (a) 
indicate what is meant by the “method and 
time” of appointment by election occurring 
in clause 1 (a), and as clause 1 relating tc 
Local Board, also uses the expression 
method and time of election”, matters 
relating to method and time of election of 
Taluq Board members include matters 
analogous to those provided for by sub- 
clauses (a) to (J) of clause 1 (a) relating to 
panchayat elections. Even accepting this 
argument, sub-clause (/), following sub- 
clauses (a) to (e), (which deal with the 

division of the electoral area, the number of 

representatives and so on) cannot be inter- 
preted as including a matter of a totally 
different nature, tie,, the setting up of an 

exclusive tribunal to inquire into the objec* 

tions to elections. This Local Boards Act. V 
of 1884, was passed in the same year as the 
District Municipalities Aet (IV of 1884) 
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Seetion 250 olaose 1 (a) of that Aot provides 
for the tpakinflr of rules similar to those 
enaoted in the provisions of seetion 144 1 (a) 
of the Looal Boards Aot, As originally 
framed, sub olanses 1 to 6 under olause 1 (a) 
of seetion 250 of the Distriel Munieipalitiea 
Aot almost exaetly oorresponded to sub* 
olaoses ('i) to (/) of section 144, 1 (a) of the 
Looal Boards Aet. 8ab>oIanse (6) in the 
Munioipal Aot was "any other matters 
regarding the system of representation and 
eleetion, whieb it may seem expedient to 
provide for." Sub olause (/) of the Looal 
Boards Aet is *any other matters regarding 
the system of representation and eleetion.'* 
Doubts, however, seem to have arisen about 
1894 whether sub clauoe ( 6 ) in the Distriot 
Moniiipalities Aet ineluded the eonduot of 
inquiries relating to the elections Henee, 
by Aet III of 1897, seetion 164, olause 1, 
seetion 250, olause 1, of the Munieipalities Aot 
was amended by making the old sub clause 
(6) as sub olause (7) and by introduoing a 
new sub-olause wbioh the present sub olause 
(6) providing expressly for the oonduot of 
inquiry relating to the eleotions. The 
Legislature seems to have overlooked the 
fact that the oorresponding aeotion 144, 
olause (la) of the Looal Boards Aot aho 
was guilty of the like omission as was 
found in the Distriot Munieipalities Aot 
and ought to be amended likewise. Boles 
made under statutory powers mus^, co pain 
of invalidity, not be in exoess of the 
statutory powers authorising them and powers 
to make roles, espeoially where suoh rules 
create new jurisdiotions and take away 
the powers of ordinary Oivil Ooorts, ought 
to beoonstrued very striotly (See Maxwell). I 
am, therefore, of opinion that under the Looal 
Boards Aot the Oovernor-tn Oounoil had no 
power to make rules ousting the jurisdiotion 
of Oivil Courts in the matters of inquiring 
into the validity or otherwise of eleotions. 

I shall now deal with the point No. 2 
vthiob is as follows: "Assuming that the 
Qovemor*in«Ooanoil has suoh powers, do 
the rules, as framed on the 6th June 
1917 (Bee ESbilbit III) exelude the juris* 
diotloD of the Oivil Oourts to entertain 
objeotions to the validity of an eleetion even 
when those objeotions are based on the 
ground (a) that there was no valid eleotoral 
register in eziatenoo on the date of the 
Eleetion and (6) that sonsequently the 


President of the Distriot Board should have 
61]ed the vaoanoy by appointment under 
rule 13, and (r) that the defendant who 
claims to have been eleoted has, therefore, 
not been validly eleoted.” It is no doubt 
unnecessary to deal with this point as I 
have decided that the Governor-in Oounoil 
has not got the powers to make rules so 
as to establish a new tribunal to inquire 
into the validity of eleotions. Assuming, 
however, that he has sooh powers, I think 
that rules 12 (2) and 33 (c) and (d) read 
together intend that any objeotion that there 
was no valid eleotoral register in existenoe 
at the date of election, should be decided 
by the Collector finally and should not be 
questioned by the Civil Courts, 

A subsidiary question which was argued 
was whether there was really no valid 
register in existenoe on the date of the 
disputed election. I am inclined to hold that 
the old register was not superseded by the 
new rules, which only superseded the old 
rules and not the things whioh were validly 
done under the old rules and which were 
not inoonsistent with the new rules. Seotion 
8 of the Madras General Clauses Aot, (I 
of 1891), soys, "where any Aot” (whioh 
muetioolude a rule made under the Looal 
Boards Aot as sooh a rule has the foroe of law 
aooording to seotion 147 of the Statute) "... 
...repeals any other enactment, then the 
repeal shall not (a) affeot anything done... 
before the commencement of the repealing 
Aot,...(e) aHeot the previous operation of 
any enactment so repealed nr anything 
duly done or soSered under any enaotment 
so repealed or id) ofleot any right, privi* 
lege...acquired, aoorned under any enaotment 
so repealed.” The register prepared under the 
repealed rules and the rights and privileges of 
the voters acquired under those roles could 
not, therefore, be affected, espeoially when the 
repealing rules substantially (as pointed out 
by my learned brother) reproduce the old 
roles on the point in dispute. 

Lastly, oomes the 4th point, ms., 'who* 
iher this is a case where the Court has 
a discretion to grant or refooe deolaratory 
and injunction reliefs, and if the Court 
has sooh discretion, whether sooh reliefs 
ought to be refused in this #ase” I do 
not aes how it can bs seriously argued 
that the grant of a declaratory decree in 
any ease is not ft mfttter for the disoretioo 



249 


Vol LIXl DfDlAM 

LilSHMINARiSIMHi t>. BAMILIMOIM PILLAI. 

of the Ooort. Seotion 52 of the SpetiSo 
Relief Aot ehowa that the grant of the 
relief of iDjnnotion ie always a matter for 
the dificretion of the Ooort, having regard 
to the oondnet of the plaintiff who made 
onfoonded allegations of nndae itfioenee 
and bribery against the defendant (besides 
the onfoonded allegatione of the want of 
seoreey in the ballotting eto.,) and to the 
faot that he himself aoaepted the election 
proceedings as having been regularly 
began (and competed for the vacancy of 
the election) till he soslained defeat at the 
election, the Court would be exercising its 
discretion properly in refoeing declaratory 
and iojonction reliefs, to each a plaintiff, 
even assoming that a valid electoral register 
did not exist, and hence the election was 
invalid. 

1 forgot to ref<>r to one argoment relied 
on by the lower Appellate Court and by 
the appellant's learned Yakil, that 

role 13 when read with role 11 (1) 
contemplates the possibility of an inter* 
regnom when no valid electoral register is 
in existence, and that interrognom could 
only ocoor cwir g to the supersession of the cld 
rules by the new rules. I do not think that the 
argument can be accepted. It may be that, 
owing to the Collector of the District under 
rule 1 having created new circles, there 
could be no valid register, so far as the 
new circles be concerned, and it may be 
that that was the contingency contemplated 
by rule 13, cr it may be that rule 13 
merely reproooced the corresponding old 
role (which was enacted when an inter* 
regnom was possible, before the very first 
register was prepared) and wee included 
in the new set rf roles onnecesrarily, 
nobody caring to ercertain whether it was 
really neoesraty. 1 shall, however, not pursue 
the matter further. 

In the result, 1 hold tha^ though the 
plaintiff was (ntitled to institute the euit 
and though a Civil Court has iurisdiotion to 
entertain the election was validly held, 
under a valid electoral register, and that, 
even if the election was invalid, the Court 
ought to refuse in its discretion the reliefs 
claimed by the present plaintiff. No quee* 
tion of inconvenience can arise by refusing 
to declare the invalidity of an election as, 
under section 162 of the Local Boards 
Aot, the acts of a Local B'erd with mem* 


OAflll, 

hers legally disqualified to sit as members 
are not invalid. 

Finally, I might suggest that, when the 
Local Boards Aot is taken up for revision, 
the Legislature will take good care to see 
that the powers to n^ake rules and the 
eubjects on which roles can be made are 
defined clearly and at length. 

In the result the second appeal is dismissed 
with coste. 

Spbmcee, J. —The appellant was an no* 
eoccessful candidate for a seat on (he Taluq 
Board rf Sbermadevi at an election which 
took place in October 1917. He brought the 
suit to have it declared that the election of 
the second defendant was illegal and invalid. 
Id his plaint he alleged bribery, corruption 
and want of secrecy in the ballotting. But 
he gave up these eontentioDs at the trial. 
The substance of his objectione to the second 
defendant’s eleotioo, as put forward in this 
and in the lower Courts, was that a new 
roll of electors was not preparad when 
the revised rules under eub-olause (1) of 
eection 144 of the Local Boards Act 
(Madras Act V of 1884) were published 
by Government in June 1917. He maintained 
that an election held on the old voter’s 
list was invalid, the qualifications entitling 
a person to vote onder the new rules 
being a little different from (he qualifica¬ 
tions required by the old rules. He also 
rai-ed the question, in ground No. 7 cf 
his meiorandnm of second appeal, whether 
the Government had any power to make 
rules for the election of Taluq Board 
members, which would have the effect 
of taking away the jurisdiction of Civil 
Courts. 

I will deal with the last point first. 
Section 16 of the Local Boards Act provides 
that members of Taluq Boards may be 
partly appointed by eleotior, subject to 
such rules and eondition as may from 
time to time be prescribed by the Governor* 
in* Jounoii and section l44 provides "chat the 
Governor io Coaocil may from time to time 
frame forms and make rules (1) ae to 
the qualifications of electors and of candidates 
for appointment by election and as to the 
method and time of election of elective 
Pieeidente, Vioe i residents and members of 
Lonal Boards.” Next follows clause 1 
(a) which relates to the election of 
^anchayats and then several eub-clausea (q) 
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to (f) of whi«h 8ob-«Iaos0 (/i) deals with 
the registration of eleetors and sab ohnse 
(0 speaks of "any other matters regarding 
the system of representation and of eleotion," 
It is not qaite clear whether enb-elaoses 
(o to if) are intended to qaalify olause 
(1) of seotion 144 whiah refers to eleotion 
to Loeal Boards, or whether they only 
qualify alanse 1 (a) whiah deals with the 
eleotion of panehauati, Bnt, in any ease, 
I think that the words "any other matters 
regarding the system of representation and 
of eleotion” illustrate what is meant in 
•lause (1) by the words 'method of election’ 
of members of Looal Boards. I think these 
words are wide enough to cover the power 
of making rules to provide for the whole 
Boheme of eleotion and for the oondoot of 
inquiries into aomplaints and objections to 
elections held or about to be held as well 
as to objeotions to the list of voters. 

An argument has been drawn from the 
analogy of the District Munoipalities Act 
(Madras Act IV of 1884). In that Aot an 
additional clause was added to seotion *^50 
by the Amending Aot HI of 189/. by 
which the words "the conduct of inquiries 
relating to elections” were added. From 
the fact that Government thought it advisable 
ex abundanti cautela, to inlroduoe clause 6 
to amplify the powers already conferred by 
the section, it does not follow that the 
words of the clause, asithey origianlly stood, 
were not wide enough to inolude power 
to make rules for the preparation of the 
electoral register. 1 am not impressed by 
an argument based on another piece of 
legislatiop to the effect that Government 
intended to limit its own powers under 
this Act and I, therefore, bold that I he 
rules published in 1917 were valid. 

The next objection is, that, the rules 
framed by Government in 1917 having been 
declared to be in supersession of all existing 
rules, the electoral register prepared under 
the authority of the old roles became useless 
and rendered an election held on the votes 
of the electors named in that register invalid. 
The fallacy in this argument lies in the 
supposition that the suppersession of the 
old roles necessarily led to the super, 
session of everything done under the 
old rules. Buie 11, clause (l).of the new 
roles which came into operation on 1st 
July 1917 provides that "when the electoral 


register has been revised by the Divisional 
uacer and oorreeted as aforesaid, the said 
register shall be deemed to be complete 
ftod shall come into operation with effect 
from the let day of January next ensuing, 
and shall continue in operation for the 
twelve months beginning on that day; and, 
If the next electoral register is not ready 
by the prescribed date, until such register 
18 ready, and it shall be conolusive as to 
the general qualifications to vote prescribed 
ID loles 4. 5, 6 and 7 above.” Rule 12 
(U of the old rules wbish same into 
operation on let January 191G. contains 
similar provisions in almost identically the 
same language. Taking it, therefore, that 
these rules have the force of law, it was the 
law, both at the time of the elestion and 
when the last electoral list was prepared, that 
that list or register should be in operation 
nnfil a new register was prepared. Id Todd, 
hx parie ; Aiheroft, In re (8) Lord Bshar observ 
ed :— it is a wholesome doetrine to hold that 
the seotion is retrospective, so far as it is a 
repetition of the former enactment, but 
that it is not retrospective as far as it is 
new.” I am, therefore of opinion that the 
new rules cancel the old rules, but they 
do not render the old electoral register of 
no effect, when there was a provision both in 
the old roles aud in the new rules for 
its continuance. In this view the plaintiff’s 
suit was rightly dismissed as it failed on 
the merits. 

But a question was also raised whether 
the validity of the eleotion was a mailer 
which could be made the eubjeot of a civil 
suit. Rule 12, clause 2, lays down : "No 
failure to observe the dates presonbad in 
this and the preceding rules, or to observe 
other directions in these rules regarding 
the preparation of the register, shall 
entitle any one to qnestion the validity and 
conolusiveness of the register, in proceedings 
undur rule 83,” It has been argued for the 
appelUnt that this rule gives him a right 
to question the correctness of the register 
in a Ooart of Law. On the other side, it 
is argued that it is tantamount to a 
prohibition of his questioning the register 
either in a Oourt of Law or before the 
Oolleotor. One of the objeotions to an 
election under rule 33 (c) is that "the 

(8) (IH87) 19 Q. B. D. 1S6 at p I96| 58 L J, Q. B. 

43li 67 L. T. 886| 86 W. R. 878) 4 MorroU 'iO . 
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person whose eleotioD is goestiooed was 
DOt daly eletted by a majority of lawful 
yotes,” The Distriet Mansif was of opiDion 
that this role permitted an objeotion to 
be taken in a petition before the Colies* 
tor. The Distrist Jad^e was of opinion 
that it eonld not be raised in ensh pro* 
oeedings. My view as to the provision in 
rule 12 (2) is that it was intended to 
debar an objeotion to the eleotoral register 
being taken, ezoept as specially provided 
for in roles 4, 5 and 6 at the time of 
the preparation of snob register ; and if 
this view is oorreot the plaintiff has no 
locti4 standi to take this objeotion after 
the eleotion. I do not think that rule 12 
(2) implies that snob objections as eonld 
not be taken before the Oolleotor in pro- 
oeedings nnder role 33 oould be taken in 
enob prooeedioga as a suit in a Civil Court. 
The maobinery for the eondust of the 
eleotions, provided by the rules framed 
under the Aot, being eomplete in itself 
the jurisdiotion of the ordinary Civil Courts 
to take eognisanoe of sosb a matter is 
ousted, ^ee Natara)a hiudaliar v. Municipal 
Council of Mat/ataram (9) and Bhaishankar 
Nanobhai v. Municipal Corporation of 
Bombay (10). 

The plaintiff's suit deservedly fails for 
another reason. Wben the register was 
prepared, be did not adopt the procedure 
provided by rule lU (4) of objecting up to 
the 20th of September. The election was 
on October 2i'd and in his petition to 
the Collector dated October 6tb (Exhibit 1), 
he did not raise this point. He went to 
the polls on the footing of the register 
being a valid one. The technical point 
be has taken in these proceedings is 
evidently an afterthought. Be is, there* 
fore, not entitled to the equitable relief of 
a deolaralicn on a matter connected with 
the preparation of an electors] register. In 
Bhupendra Nath Basu v. Ranajit Bingh (11) 
it wae held that, in similar oircomstanoes 
connected with an election, where the 
conduct of the plaintiff was remiss and 
dilatory, the Court ought not to interfere 
and give him a declaratory decree, in the 

(9) 12 1nd Coe. 311| 30 M. I20j 10 M.L. T. 219j 
(19>1) 2 M. W. N-aa.!; 21 M. L. J. 878. 

(10) 81 B. 604; 9 Bom. L. R 417. 

(11) 20 lud. CcB. 07fj 41 C. 884. 


exercise of its discretionary jurisdiction, 
under section 42 of the Speoido Relief Act. 

The suit was rightly dismissed and 
the second appeal should be dismissed 
with costs. 

M. c P. 

Appeal dismitsed. 


BOMBAY HIGH COURT. 

Skcond Civil Appeal No. 705 op 1918. 

June 22, 1920. 

Present : —Mr. Justice Shah and Mr. 

Justice Crump. 

NARSAPPA NINGAPPa MALI^ 
Plaihiipp— Appellant 

versus 

BHARMAPPA RAYAPPA MALI— 
Dependant—Respondist. 

Hindu Law—Successuin—Firsf cousing, tohethe 
succeed per Btirpes or per capita 

Where at the date of the opening of the succeasion 
to the oBtato of a deceased Hindu bis nearest heira 
are his first cousins they take j>er stirpa without 
roferonco to the sluiroB which their respoctiro 
fathers would have taken had they boou alive fo 
a.sa, col. 1.] ■ 

Second appeal from the decision of the 
Assistant Judge, Belgium, in Appeal 
No. 293 of 1917, modifying the decree 
passed by the Subordinate Judge at Athni 
in Civil Suit No. 398 of 191d. 

Mr. Nilkanl Atm-iram, for the Appel, 
lant. 

Mr. A. 0. Desai, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff Ningappa 
and continued by bis eons after his death 
for one third share in the property in suit 
It is DOW found that the plaintiff and defend- 

ant No. I are the eons of Rayappa who 
was one of the four cons of Naraeappa 
Defendants Nos. 2 to 5 are the eons of 
Satyappa who was the son of Shidlingappa 
one of the sons of Narsappa. The property 
in suit originally belonged to Shiddappe. 
the son of Ningappa, the second con of 
Naraeappa. In 1910, Satyappa and the 
present plaintiff and defendant No 1 died 
a suit lo recover the property which be- 
longed to Sbiddsppafrom the thendefei d. 
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RDt who was in possession of that pro* 
petty. Id that snit they oiaimed the pro* 
perty as the nearest heirs of Shiddappa. 
The reversion to Shiddappa opened on the 
death of his mother whiah took plaoe in 
1909, the widow of Shiddappa having died 
in 1908. The plaintiff’s present alaim is 
based on the allegation that he, defendant 
No. 1, and Satyappa, were the nearest heirs 
cf Shiddappa and that he was entitled to 
ODe>third share in the property, Defend* 
ants Nos. 2 to 5 pot forward a defenoe 
that Rayappa was cot a son of Narasappa 
at all. This defenoe has been negatived 
in both the lower Coarts, and we are not 
now ooDoerned with it. 

The Trial Ooart passed a deoree in 
favour of the plaintiff in respeot of his 
one-third share. The Appellate Coart baa 
modihed that deoree by deslaring that the 
plaintiff is entitled to one-foorth share in 
the plaint property. 

This modiboatioD of the deoree is 
apparently based apon the view that tatyappa 
was entitled to one half and Ningappa and 
Bbarmappa together were entitled to the 
other half of the property of Shiddappa. 
Aooording to Hindu Law, however, all the 
three were then the heirs of Shiddappa 
and caoh one of them was entitled to 
olaim an equal share withoat referenoe to 
the ebares of their respeotive fathers who 
might have half and half if they had been 
alive end if tboir third brother Kedari 
was not alive at the time when the rever* 
sioD to Shiddappa’s estate opened on bis 
mother’s death. There is nothing on the 
record of this oase to jostify the saggestion 
wbioh has been made by Mr. Desai before 
as that Shidlingappa, tbe father of Satyappa, 
and Rayappa, the father- of the present 
plaintiff, and defendant No. 1 were alive 
at tbe material time. On the contrary, it 
is clear from tbe pleadings and from tbe 
init 6Ied in 1910 by Satyappa and the 
prerent plaintiff and defendant No. 1 that 
on tbe death of Sbidappa’s mother the 
nearest beire were tbe plaioliffa in the suit 
of 1910. Mr. Deeai has not been able to 
support the view (bat these three perfons 
trek per iiirptt and cot per eopila. It is 
clear from the decision in Nag^sh v. Oururao 
(1) that, according to the Hindu Law, each 

D) 17 B, 808(0 Tnd, Dec. (a. e.) lOf. 


one of these heirs is entitled to an equal 
ebye in the property of Shiddappa. The 
Inal Court was right in awarding one- 
thi^ share in the property to the plaintiff. 

We accordingly reverse tbe decree of 
the lower Appellate Conrt and restore that 
of the Trial Court with coats in this Court 
and in the lower Appellate Court on tbe 
original defendants Nos. 2 to 5 who are 
respondents Noi. 2 to 6 in this Court. 

The cTDss objections are dismissed with 
costs. 

Decree reverted. 


MADRAS HIGH COURT. 
Orioikal Sidi Appeal No. 29 oi 1919. 

March 29, 1920. 

Present Sir John Wallis, Kt.. Chief 

Jaetioe and Mr, Justice Krisbnan. 
GIRDARID033 RADHAKISHEN 

DOSS, A PIKU Of ^^^BCHA^T8 AND CONAflSblON 

AQINTS AT No, III, Mint Strict, MADRAS 
-^Dipbndaats—Appcllants 

tertut 

M. PONNUPILLAI —PLiiNTiff— 

Rispondint. 

Trantjer of Projyertg Act (IV of 1862), ». 108— 

Lnmilord and tenant ^ Destruction of building _ 

Negligence—Tenant, liabilitg of—Notice, lehcther 
Tieeessary—Tenant delennining tenancy, effect of, 

'Iho duBlructiun of a building owiug to tho 
ncgligoiico of a tonaiit rondorc tho toimiit liablo 
for damairoB. [p. 263, col. 2 ] 

When a (onant olcots to dotrrmiiio tlio tenancy 
under Boclion 108 •<?) of tho Transfer of Propt'rty 
Act, Biich election ainountH to a wairor of tho 
notice calling on him roalore tho property reoinrod 
by Boction 108 \m> of that Act. [p. 268, col. 2.J 

A. ronlod certain premiaoB in which ho had ntorod 
a largo nuinbor of balci of pioco goods, and put a 
watcbmaii in ohorgo, who, ono night, lit a hanging 
lump ill tho hall in cloeo proximity to tho baloB of 
piece goods, locked up tho promisoa nnd wont away 
intending to n'turn nnd sleep there. On bis return 
ho found tho premises destroyed by (Ire : 

Held, that tbe fire was enused through tho 
default of A's serrant in loading a lighted lamp 
unntteudod for some hours (ibnt such default amount* 
od to a negligent act, and that A. was bound to 
make good tho dnmago enused under section 108 (m) 
of tbe Transfer of Property Act. [p. 264, ools. 1 2. j 

Appeal (rrm the judgment a^d the 
deoree of the Hon’ble Mr Justice Kamara* 
Awamt 8a6tri, dated (he 26th March lftl9, 
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paesed in the exeroise of tbe Ordinary 
Original Civil Jariadiotion of this Coart in 
Civil Suit No. 26 of 1918. 

FACTS appear from tbe jadgment. 

The flon'ble Mr. K. Srinivasa Ait/anoar, 
Advcoate>General, and Mr. 0. Erishnasicamu 
Aiyaft for the Appellants.—Tbe Trial 
Jadge was wrong in his boding that 
the appellants were gailty of negligenoe 
Both ander English and Indian Law there 
is no liability in tbe ease of aooidental 
fires. Thera is no direot evidence hereasto 
bow tbe fire was oaased. It is not proved 
that the fire was oaased owing to the negli* 
genoe of the appellants. There is no stata* 
tory obligation on a tenant to insare bis 
landlord’s property against fire. There is 
the evidence of the Insoranoe ^gent that 
piece goeds are oniLflimable. These bales 
of piece goods had iron loops round them. 
As a faot, the lamp was barningall Ibroagb 
tbe period without any mishap. 

Tbe suit is premature, as three months’ 
notiee ander section 108 (m) of the Transfer 
of Property Act was not given. 

Messrs. 0. P. Ramasatemy Aiyar and A, 
Doraiiaiemy Aiyar, for the Respondent.— 
There is no question of aocidental loss by 
fire in the ease. The fair inference to be 
drawn from tbe conduct of tbe appellants 
was that the destruction of the premises 
was due to their negligence. The law in 
India, as contained in section 108 (m) of 
the Transfer of Property Act, is that 
the tenant is liable in damages for negli* 
genoe. I he tenant is bound to restore the 
property to his landlord at the end of the 
period in as good a condition as he took 
it subject to ordinary wear and tear, etc., 
Here there was gross negligence on the 
part of appellant’s servants in keeping 
lighted an ordinary Japanese lamp of the 
cheaper variety close to bales of piece goods 
unattended by any one for hours. 

The defendant’s liability has to be solely 
determined by applying the tests laid down 
in section 108 (m) of the Transfer of Pro¬ 
perty Act. 

As to the objection based on the want of 
Qotioe, Exhibit C is substantial compliance 
with the statutory requirement. Defendant 
by his letter, Exhibit B, repudiated bis 
liability for damages. He nanst be deemed 
to have waived his right to notiee. 


JUDGMENT. 

Wallis, C. J. — This is an appeal by tbe 
defendant from tbe jadgment of Kumara* 
swami tastri, J. in a suit brought by a 
landlord against a tenant for damages for the 
destruction of the demised house by fire. The 
learned Judge has found that the fire was oooa* 
sioned by the negligence of the defendant. 
Thedeslruotion of a building owing to the 
negligence of the tenant is treated in English 
law as permissive waste for which a 
tsnant for life or for a term is liable and 
a tenant at-will not liable, while the case 
of a tenant from year to year is doubtful. 
These distinctions are not recognised by 
the Transfer of Property Act. .Section 108 
(wi) requires tbe tenant to restore the pro¬ 
perly in as good a condition as it was 
when he was put into possession subject 
only to changes caused byreisonable wear 
and tear or irresistible force and to allow 
the lessor and his agents at all reasonable 
times to enter upon and inspect the con¬ 
dition thereof and give or leave notice of 
any defect in such condition, and when 
such defect has been caused by any act or 
default on the part of the lessee bis ser- 
vanls or agents, he is bound to make it 
good within three roonthe after such notice 
has been given or left. In tbe present case 
tbe plaintiff by Exhibit 0 called on tbe 
defendant to pay Rs. 15,000 damages, while 
the defendant sent a counter-notice Exhibit 
D claiming to determine the tenancy under 
eeotioB 108 (e) in consequence of the 
deetrnotion of the premises by fire, as he 
was entitled to do under that clause if the 
injury was not oooassioned “by the wrongful 
act or default of the lessee ” He also sent 
a reply to Exhibit C repudiating bis liability 
to pay damages. The action of tbe defend¬ 
ant in electing to determine the tenancy 
under section 108 (e) amounts to a waiver 
of tbe notice calling on him to restore the 
property required by section 108 M and no 
question of the absence of such notice has 
been taken. Indeed, the case seems to 
have been conducted without reference to 
cection 108 (m) which, however, embodies 
he ru e of law to be applied. To make 
the defendant liable under section 108 (m) 
the defect in this ease, the destruction of 
the ^premises by fire, must have been caieed 
by any act or default on the part of 
the lessee, bis servants or agents" and all 
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we have to do is to apply this te^t to de* 
terraioe the defendant’s liability. Sooh 
aotioDS appear to have been Infreqaent and 
there are not many eases for oar goidanoe. 
On the faats, the learned Jodge has found 
that the 6re was oansed by the defendants’ 
negligenoe and that qaestioo has been re» 
argaed before os. The admitted faote, as 
found by the learned Judge, are that the 
defendant took the house in 191S and a 
Muhammadan Dubash of his was allowed 
to live in the upper part with his I three 
wives and two servants. In Ostober 19P 
piese-goods were stored in a room opening 
into the kudam and the goods were insured, 
but the polioy did not take effeot until the 
first premium was paid in Deeember. 
Late in Deoember the Muhammadan and 
bis family left the house, whioh was then 
put in oharge of a watohman, some ten 
days before the fire osourred. The watohman 
swears that, aooording to his usual oustom, 
he lit a hanging lamp in the hall where 
the goods were stored, looked up the premises 
and took the key Co the defendant’s house in 
the neighbourhood and went away to Triplisane 
for his evening ideal intending to return 
and sleep there, and that on his return he 
found the premises destroyed by fire. The 
lamp was a sbeap Japanese banging lamp 
with aoentral draught like the one shown 
to ns, and was hanging in the hall, near 
the etair ease leading to the floor above. 

In the draughty oonditione of houses in 
India even tbe best lamps flare up and in 
this ease the situation of the lamp was 
exoeptionally draughty, having regard to the 
fast that tbe room was quite open on the 
east aide an J to nearness of tbe stair-ease where 
there would have often been a strong 
draught. In these eireumstanoes, a eheap 
lamp like this if left unattended for some 
boars, might well flare up, beoome heated 
and explode and this would seem to be what 
aetnally ooourred. There seems no other 
way of aoaounting for the fire, potting aside 
deliberate inaendiarism wbioh is not now 
suggested on either side. The question 
thea is whether it was negligenoe to leave 
a lighted lamp like this unattended in olose 
proximity to the bales of pieoe goods whioh 
were stored in large quantities in tbe room. 
Mr. Waddell, tbe agent for tbe Insuranee 
Company wbieh has paid the defendant’s 
flaim on tbe goods, gave evidente that pieee* 


goods tightly packed in bales are not mors 
inflimable than ordinary furniture, and said 
that he did not consider it dangerous to leave 
the lighted lamp suspended over the bales. 
It seems fairly clear that tbe bales were 
piled one on top of the other quite near the 
lamp. It may not be possible now to fix the 
exalt relative positions. In my opinion, in 
the oonditions prevailing in India, to leUve a 
lighted lamp unattended for hours in olose 
proximity to bales of pieoe goods was a dis* 
tinotly negligent aot, and I am not prepared 
to differ from the finding of tbe learned 
Judge or from his estimate of the oost of 
restoring the damage. The appeal fails and 
is dismissed with oosts. 

KRiSHMiN, J.—I agree with the learned 
Chief Jnstioe. The suit from whioh this 
appeal arises was one brought by a landlord 
against his tenant for oompensation for 
damages oaused to the demised premises by 
fire, whioh it is alleged was the result of 
the negligenoe or default of the latter’s 
servants. Tbe rights and liabilitiesof lessors 
and lessees are regulated in this country by 
the Transfer of Property Aot. Section 108 
of that Aot provides in clause («) omitting 
words whioh are not material here that “ if 
by fire.any materia) part of the pro¬ 
perly be wholly destroyed.the lease 

shall at the option of the lessee be void: 
provided that if the injury be occasioned by 
the wrongful aot or default of the lessee, he 
shall not bo entitled to the benefit of that 
provision;” and again in olause (m) that 
the lessee is bound to keep, and on the 
terminationof the lease to restore, the property 
in as good condition as it was in at the time 
when he was put in posse.ssion, subjeot only 
to the changes caused by reasonable wear 

and tear or irresistible force,.and when 

sooh defect has been caused by any aot or 
default of the lessee, or his servants or agents, 
he is bound to make it good within three 
mouths after notice to him.” 

Fire comes within the term " irresistible 
force ’ and if the iujury to tbe property in 
suit had been caused by fire without any 
default on the part of the tenant, ho would 
not have been respouseible for the lose ; but, 
oo the other band, he oould have avoided 
the lease ac he claimed to do in hie letter 
Exhibit E. A tenant is not in the position 
of an iDsarer of tbe landlord's propertf 
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against Ore risks and he is not, therefore, 
liable for loss by assidental dres. 

The main qaestion then for oar deoision 
is whether the 6re in this oase was 
sansed by the default of the defendant’s 
servants or not. The evidenae makes it 
qaite slear that defendant bad stored np in 
a room in the boose a large nomber of 
pressed bales of ootton pieoegoods and 
yarn and also some indigo seed. Taking 
the size of the room and the nnmber and 
approximate size of the bales into eonsidera- 
tion it would seem that the room must have 
been fairly elosely paaked with the bales. 
There was no one living in the house at 
the time of the 6re, the defendant’s Dubash 
and his family who were living in it pre¬ 
viously having left it a few days prior to it. 
On the night of the 6re what the defendant’s 
elerk, who was put on to wateh these goods, 
did, was to leave an old kerosine oil 
Japanese metal lamp banging from the 
ceiling of the room, within three feet of these 
bales burning and to go away for bis even- 
ing meal at Triplicane looking up the house 
from the outside. He was away for about 
two hours and when he came bask be found 
the room and the goods in it had all been 
burnt down. The room had no wall on one 
side and thus was open to the outside wind, 
the lamp itself was one of the Ditmar patent’ 
pattern with a metal container and a central 
draught through a metal tube passing 
through the container and a round wick, 
auoh lamps are known to be very liable 
to flare op when there is any breeze rr 
when the container gets heated by the 
burning of the lamp itself; and when that 

happens the whole of the kerosine oil in the 

lamp is liable to take fire and burn. I aeree 
with the learned Trial Judge that, to leave 
such a lamp as that lit in a room open on 
one side with a large number of bales of pieoe 
goods and yarn within a few feet of it with 
no one to watch it or attend to it. was on- 
doubtedly an act of gross negligence on the 

ThS n ‘5® «lerk as found. 

Ihe folly of the man s act was so great as, 

when coupled with the facts that the 

goods in the room belonging to his master 

DnK ‘“flared and that the 

living 

an it previously had left it with 

Mmost to lead to the suspicion that bis aot 


was not unintentional. That, however, is not 
alleged before us but there can be no doobt 
that hie act was a pieoe of gross negligence. 

It was argued that there was no 
evidence to show how the fire was caused or 
to show that the lamp had anything to do 
with the origin of the fire. It is true there 
IS no direct evidence on the point but it 
18 surely a reasonable inference to attribute 
the fire to the kerosine oil lamp as no other 
possibility of its origin has been suggested in 
the evidence. 

It was also argued that pressed bales of 
pieoe goods and of yarn with iron hoops round 
them like those which were stored in the 
present oase are not inflammable goods and 
there was thus no risk and therefore, no 
negligence in leavng a lighted lamp near 
them; and the evidence of Mr. Waddell, the 
Insurance Agent, was referred to in support 
of this contention. It may be, for purposes 
of insurance, pressed biles of ootton goods 
are treated as non-hazardous goods as Mr 
Waddell says. But that is hardly to the 
point as they are all the same liable to 

take fire and burn as the fire in this case in 
which they were all burnt has oonolusively 
proved. The clerk’s aot in leaving a lamp 
of the kind above described burning and 
unattended to, near a large quantity of such 
bales is nonetheless a negligent act in my 
opinion, even though the bales may not have 
easily caught fire. Nor does the fact that 
the lamp had been left burning in the room 
in the same manner on previous evenings 
without any mishap, even if it be true 
materially affect, in my opinion, the qaestion 
of negligence as that has to be judged from 
the nature of the aot itself. 

I accept therefore, the learned Trial Judge’s 
finding that the fire which burnt down a 
part of plaintiff’s building was caused by 
the default of the defendant’s servants, and I 
hold, therefore, be was bound to make good 
to the plaintiff the damage caused under 
section lOd, clause (m) of the Transfer of 
Property Aot. 

It was Obieoted that no notioe was given 
by te pla.nt.S to the defendant as required 
by that olanse. I think, however, plaintiff'a 
lawyer . not.ee, Kihibit 0, ie in enbstantial 
eomplianoe with it and thongh plaintiff did 
not wait for three months before bringing 
hie present en.t the defendant by hi, re* 
pud.at.on of all liability for th. damag. 
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oaased by bis letter, Exhibit E, waived bis 
right to the time. No plea was raised in this 
ease that the defendant sboald have been 
given three months’ time to repair or that 
the suit was prematore on that aeoonnt. 
Theobjeotion mast, therefore be overruled. 

I have not ' referred to any of the 
English oases oited on the point as the oase 
before ns is really governed by the Transfer 
of Property Aot, The learned Chief Jastioe 
has stated the law in England on the point 
and I think it is anneoessary for me to refer 
in detail to these oases. 

The next point argoed is as regards the 
quantum of damages awarded. It was son- 
tended that Mr. Hebbar’s evidenoe on the qnes* 
tionsboold have been preferred to that of Mr, 
Srinivasaobari'e. There is no valid reason 
urged why we shonld do so. Mr. Hebbar did 
not prepare an estimate himself bat only gave 
the rates differently from those Mr. Srini* 
vasaohari gave. The latter was not oross- 
examined on the point of rates at all where* 
as Mr. Hebbar, who is a D. P. W. Sob* 
Engineer, and was speaking of D. P. W. 
rates in hie elimination in-ohief, bad to 
admit in orose exaihination that bis rates 
had DO referenoe to the D. P. W. rates ; he 
then said that he was speaking with refer* 
enoe to Boyapnram Hospital rates, bat he 
did not prodooe any sebedale of eaoh rates 
or even of the D. P. W. rates. The learned 
Trial Jadge bae aooepted a part of bis 
evidenoe and has redaeed Mr. Srinivasa* 
ohari’e estimate aoeordingly and fixed the 
damages at Rs. 8,0C0, 1 am not prepared 

on the evidenoe on reoerd to interfere with 
bis finding on the point. 

1 agree, therefore, that the appeal fails 
and eboold be dismissed with ooets. 

u. c. P« 


Appeal detmitted, 
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LAHORE HIGH COURT. 

First Civil Appeal No. 3101 or 1U5. 

Ostober 30, 1920. 

Present Mr. Shadi Lai, 

Chief Jastioe, and Mr. Jastioe LeRossignol, 
PARMANAND-Plaimtiff- 
Appellakt 
versus 

SHEO CHARAND43 and othibs— 
Difbndants—Rbspondrmts. 

Hindu Laio-*-3/i742A‘f!linra— Adop/ion of a daughter’s 
ton, whether valid—Custom of Khatris of[Amr\tsar-^ 
InheriUmee—Adopted aon, share of—Joint Hindu 
family—Property in the hands of member, nature of— 
yVill iievising joint property, tchether valid. 

Under tho Hindu Law, the adoption of a daugh* 
tor's son is inralid, but it is valid according to a 
oustom prevailing among tho Khatris of tho tovm 
of Amritsar, [p. 267, cols. 1 A 2.] 

According to tho Mitaksharo School of Uihda 
Law. an adopted son takos ono^foorth of tho entire 
ostato in tho prosonco of a natnral son. [p. 268, 
ool. 1.] 

All tho property in tho bands of tho mombors 
of a joint Hindu family is to bo treated as joint 
proDorty, but it iB>pon to any mombor to show 
that any partionlar property is bis soparato pro* 
porty. [p. 267, col. 2.] 

In a suit for possossion by partition of certain 
property loft by ono P., it appoorod that ho adopted 
tbo plaintiff in Joly 1P06. About five years 
afterwards, ho got o son, tho dofondant, who roliod 
on a Will oxoouted by tho doooasod wboroby bs 
dovisod bis ontiro ostate to hii natural ion t 

Held, (1) that ns soon ns tho plaintiff was adopted 
by P. ho bocamo a co>paroonor with tho latter, and 
that tho latter could not disposo of any property 
which belonged to tho joint familyi [p. 267, ool, 2.] 

(2) that tho Will could operate only upon tho 
soparato pn)porty of tho doooasod and was Invalid 
7ua tho joint property, [p, 267, col, 2.] 

First appeal from the deeree of the 
Senior Sabordinate Judge, Amritsar, dated 
the 31st Aagost 1915. 

Dakbsbi Tek Ohand and Mr, Mukand Lai, 
for the Appellant. 

Lala Meft Sagar, R. S„ for the Respond* 
ents. 

JUDGMENT.—The dispute to this oare 
relates to the estate of one Dr. Pnblo 
Ram, a Khatri of the town of Amritsar, 
who died on the 23rd Jane 1914. It is 
•ommon ground that Pohlo Ram adopted 
the plaintiff, Parma Nand, in Joly 1905, 
and that it was about five years after that 
adoption that Pohlo Ram got a son Shiv 
Obaran Das, who now resists the elaim of 
the adopted son to a share in the estate. 
Two gTOundfl of defense have been pot 
forward on hie behalf, namely, (1) that tho ^ 
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plaiotiS, beiogf Poblo Ram’s daojfhter’s sop, 
•Olid not be validly adopted; (2) that the 
deoeased left a Will by whioh he devised 
hie eotire estate to bis cataral sod, and 
that the latter is aooseqaently the sole 
heir 

Upon the qaestion of the validity of the 
adoption we are qaite slear that, onder the 
Hindo Law, the adoption of a danghter’s 
eon is invalid, and that the aontention 
urged in this Coort for the Bret time that 
the pUintifi’e mother was not the daoghier 
of Pohlo Ram is a mere after tbonght and 
aannot be entertained at this late stage 
of the ease. It is, however, aoutended that, 
among the Khaintot the Ponjab, there is a 
general •□etom favouring the adoption of a 
daaghter’ft son, and that the evidenoe on 
the reeord proves that the Khatrxt of the 
town of Amritsar reoognise snob an adop¬ 
tion as valid. The learned Vakil for the 
plaintiff-appellant has invited oar attention 
to several jodgments of the Panjab Chief 
Court, in whioh the adoption of a daughter’s 
son was upheld ; namely, Bardar Diwnn Singh 
V. Muiammai 6u6^an(l)reIatiDg to the Khatris 
of the Ferozepore Distriot; Atma Singh v. 
Jaita Singh (2) as to the Khatn$ ol Amritsar 
Taha y. Shih Oharan (:i) relating to the 
Xftotriiof the Jullundur Distriot; Oandi Mai 
V. Mutammat Raihi (4) regarding the Khatris 
of the Perozspore Distriot; and Barnaman 
V. Atma Ram (5) relating to the adoption 
of a sister’s son among the Khiiris of Tahsil 
ripli ID the Ambala Dislriet. 

It appears that the adoption referred to 
in borne of these oases was not a oeremonial 
adoption ID the Dattaka form but was 
probably an appointment of an heir There 
however, no doubt that the force of 
the dootrine of the Hindu Law prohibiting 
the adoption of a daughter’s son baa been 
sooeiderably weakened ; and the instanoes 
adduoei by the plaintiff must, therefore, 
be regarded as an adequate proof to dis- 
^arge the onus whioh rested upon biro. 
We have su instanoes (not four, as wrongly 
stated by the Subordinate Judge) in support 
of the ouetom, three of whioh are deposed 
to by the adopted sons themselves, namely, 

(1) 72 P. B. 1878. 

(2) 04 P.E. 1883. 

(3) 162 P. B. 1883. 

t4) 67 P. R. 1886. 

(6; 24 P. B. 1900. 

n 


Kishan Chand (P. W. No 3), Laohman Dig 
(P. W. No. 4) and Marl! Das (P. W. Nt 8 ), 
As regards the remaining three, we have the 
evidenoe of Ganda Mai (P, W. No. 11 who 
himself adopted his daughter's eon, and of 
Bhagat Ram fP. W. No. 2), who deposed not 
only to an adoption by himself but also 
to an adoption by bis brother. It ie to be 
observed that this evidenoe stands entirely 
unrebutted, and that there is not a eointilla 
of evidenoe on the record to show that the 
adoption of a daughter’s son i.s regarded as in¬ 
valid by the Khatris of Amritsar. We must, 
therefore, hold that the plaintiff baa suooeeded 
in establishing a custom recognising the 
validity of the adoption of a daughter’s 
son among the Khatris of the town of 
Amritsar, and that he most be treated as 
the validly adopted son of Pohlo Ram. 


With r6dp6ot to tb© seoond grcuod of 
defence, there oan be no doubt that Pohlo 
Ram made Will on the 26:h September 1912 
by whioh he devised his estate to the 
defendant. The factum of this Will, as 
well as of the oodioil made on the s’oth 
May 1914, is not now in dispute, and it 
is inly the validity, whioh is the bone of 
contention between the parties. Now, it is 
not spiiougJy oontestod that as soon as the 
plaintiff was adopted by Pohlo Ram, the 
former beoame a oo-paroener with the 
latter, and that the latter sonld not 
dispose of any property whioh belonged to 
the joint family. The principle of the 
Hindu Law is Brmly established that all 
the property in the hands of the members 
of a joint Hindo family is to be treated 
as joint property, but that it is open to any 
member to show that any particular pro¬ 
perty IS bis separate property. There can 
be no doubt that the Will ooold operate 
only upon the sepirafe property of the de¬ 
ceased, and that it should be regarded as in¬ 
valid qua the joint property. 

The Subordinate Judge has not adjndioated 
upon the question relating to the nature of 
the property, and as the parties are unable 
to come to any agreement on this point 
we are constrained to remind the case to 
the Trial Court for re-deotsion with reference 
to the foregomg remarks. The Subordinate 
Judge abould. after excluding such proper- 
ty as may he proved to be the separate 
property of the deoeased Pohlo Ram. pass 
& decree m favour of the plaintiff for the 
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share to whioh he is entitled as against 
the natural son. As to the exact share to 
■whioh the plaintiff is entitled, referenoe may 
be made to paragraph 168 of Mayne’s Hindu 
Law, where it is pointed out that the 
adopted son takes one-fourth of the entire 
estate in those provinses whioh follow the 
Mitaksbara Sohool of Law. 

We aoaordingjy aooept the appeal, and, 
setting aside the desree of the lower Oourt 
remit the ease for re deeieion. As the ap¬ 
pellant was allowed to appeal in forma 
pauperii no order for the refund of Court- 
fee is required, and the other oosts shall abide 
the event. 

Appeal accepted. 


MADRAS HIGH COURT, 

Sboomd Civil Appeal No. 691 oi 1919, 
February 25, 1920. 

Preeent :—Mr. Justioe OldBeld and 
Mr. Justioe Seshagiri Aiyar. 
PKRICHERLA BQTOHIRAJQ and others 
—Demndakts—Appellants 

teritu 

ADDEPALLI VENKATA MANGA 

SEBTAKAMAYYA, Lite a minor, dt his 

MOTHER AND ODARDIAN, OALLAMMA, NOW 

DIOLAKBD MAJOR—PLAINTIPP—RESPONDENT. 

Landlord and tenant^JUnt^Enhancemont—Change 
from grain to money, wKetker,enhancement, 

A chango from grain to money root and vice 
vena may, whon the ciroamstanoos of tho caeo and 
the eridenoo addocod admit of it, be treated by 
tho Court as an enhancement. 

Seeond appeal sigainst the deeree of the 
Distriet Court, Godavari, in Appeal Snit 
No. 65 of 1918, preferred against the deeree 
of the Court of the Deputy Colleator, 
Bajabrnuudry Division, iu Original Suit 
No. 65 of 1917. 

Mr. V, Ramadoit, for the Appellant. 

Mr. P. Somaeundaram, for the Respond¬ 
ent. 

JUDGMENT.—The lower Appellate 
Court’s iudgment is baesed on Hoteart KuU 
Khan v. Rakchhedi tfonia (1). The desision 
hae been sonsidered and explained in Tarap 

(1) 38 0. MO. 


OASSS, tl 98 i 

GENO TDKARAM V , NABATAK RAQHO, 

All V. Ealipada Bandopadhua (2). There is, 
as the latter ease decides, no obstasla to 
the Courts treating a ohaoge from grain 
to mooey rent or tice versa as an enhance¬ 
ment, when the oiroumstanoes, of the case 
and the evidence adduced admit of its 
doing so. In these oirsumstanoes, we 
cannot adopt the lower Appellate Court’s 
grounds of decision. 

It follows that we cannot endorse its 
refusal to allow the examioatiou of Brst 
defendant and Krishna Sastri as witnesses. 
In this coDDectioD, we may state that, we 
agree entirely with its observations on the 
Deputy Collector’s conduct of the trial. 

We accordiogly set aside the lower 
Appellate Court’s decree and remand the 
appeal to it for re admisciou and dispo'^at 
on the merits with referenoe to Nos. E to 
6 of the issues framed at the trial iu the 
light of the foregoing. It will also recon¬ 
sider the question of examining Brat defend¬ 
ant and Krishna Sastri. Costs to date 
here and in the lower Appellate Court 
will be oosts io the case and be provided 
for in the decree to be passed. Stamp duty 
will be refunded on application, 
u.O. P. 

Appeal allowed; Case remanded. 

(X) 34 lad. Oas. 97i 23 0. L. J. 685, 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 461 op 1918. 

March 24, 1920. 

Present :—Sir John Heaton, Kr,, Acting Chief 
Joatioe, and Mr. Justice Crump. 
GENU TUKARAM TAPKlft— Plaintipp 

—Appblunt 
versus 

NARAYAN RAGHU TAMHANB- 
Uependant—Respondent. 

Trane/er of P roverty Act (IV of 188V>, $. 

0 /^on equity of redemption 

^Bnglith rule, lohether applieable in Indie—J^demp* 
tion not to tike place to long as there are fruit trees 
standing on land, whether cl^ Suit brought white 

tren are itcadeipi whether mAiaUfeaWc. 
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The rolo of EDgU«h Law regarding a clog on the 
equity of redomption is not applicable in India, 
[p. 260, ooJ. 1.] 

A provision in a mortgago-deed that tho mort¬ 
gage shall not bo redeemed so long as there aro 
fruit trees standing on tho mortgaged lnn<l which 
havo boon planted by tho toortgageo is not a clog 
on the equity of redemption, and a suitfor redemp¬ 
tion brought while such trees are standing on the 
land is premature, [p. 260, col. 2.] 

Sesond appeal from the deaieion of the 
Joint Judge, Poona, in Appeal No, 68 of 1915, 
varying the deiree passed by the Sobirdinate 
Judge at Haveli, in Civil Sait No. 613 of 

Mr. 0. S. Rqo, (with him Babaa K. V. 
Jothi and B. K. MehendaU), for the Appellant. 

Mr. H, 0. Kulkarni, lot the Respond* 
ent. 


JUDGMENT. 

Heaton, Actq. 0. J,—This is a ease ol 
some interest, partly beeiuso it ie unaaQal 
Itself, and partly because it has followed 
a somewhat surprising oourse. The plaint¬ 
iff is a mortgagor and seeks to redeem 
The mortgage is one of a very early date, 
about 1867 or 18b8, and it provides that 
the mortgagor was to reosiva Rs. 900, and 
that the mortgaged property was to be 
placed in the possession of the mortgagee 
who was to enjoy the laud and trees. But 
it was evidently contemplated that the 
mortgagee should develop the land in some 
way, probably by planting fruit trees. The 
mortgage provided that redemption should 

A u twenty one years, 

and that, if the mortgage was not redeemed 

then, the mortgagee was to continue to 
enjoy the land and to take the proBts in 
jeu of interest. The deed also provided 
that If the mortgagee should, at some 
future time, after the expiration of the 
twenty one years, when the mortgagor sought 
to «'edeem, have planted trees, or something 
(• • described in the deed as Udin 

^ ^ which wore bearing fruit, the mort- 

S&gee flboQld not bo reemired to give qd 
possession until this udim had come to an 
end ; though meautime he should pay to 
the mortgagor the customary khand (• • •) 
Ibere were other detailed provisioui in the 
document, which. 1 think, I need not set 
oat, because what I have said gives a 

lo\‘‘n ‘"'’“‘y/'’'’® -aasl have .ome 

w »n end about 1»83 or 1839, « was 


not, however, until 1013 that the mort¬ 
gagor’s successors brought this suit for re¬ 
demption, and it is found, indeed it is 
admitted by both sides, that at that time 
there were fruit-bearing trees, and they 
are shll there, which had been put down 
by the defendant. The Courts below were 
naturally a good deal exercised as to how 
redemption could, or on what terms it 
should, be permitted in those sirinm- 
stances. 

The Trial Court came to the conclusion 
that the stipulation about the martgagee 
continuing in pos^Jession, if there were fruit 
trees on the land, was a clog on the 
equity of redemption, and need not, and 
could not, therefore, bind the mortgagor. 
He made an order that defendant No. 2 
should continue in possession for three 
years, ». e., till the end of 1917, at the 
expiry of which period the land mortgaged 
should be restored to the mortgagor free 
from all iooumbranses. 

The defendant No. 2. mortgagee, appealed. 
The Appellate Court came to the cooclusion 
that, before considering the case fully on 
the merits, a good deal had to be determined, 
and he sent the case back with directions 
that practically involved the taking of an 
account from the date of the institution 
of the suit. Evidence was recorded and 
inquiries were made, and the Court of 6rat 
appeal eventually made its own estimate 
of the account, at any rate, from 19U, 
shortly after the suit was Bled. It arrived 
at the cost of the fruit trees planted by 
the mortgagee, and arrived at the net in- 
come year by year. Finally, it made the 
decree which appears at the end of its 
jndgment. 


loas neoree awarded immediate posses- 
Sion of part of the land to the plaintiff, bnt 
It poetpooed the mortgagor’s taking posses- 
Sion of the remainder of the land, the re 
mainder being that part on which these 
frnit trees had been planted, until the 
year 1924, and it directed that the mart 
gag. debt of a,. 900 .hoold bo paid by 

Now, the first point we have to decide 
IS whether the provision in the deed 

postponing the mortgagor’s taking poasesainn 

so long as there were froit-bearing trees on tb^ 

land, IB a clog on the equity of redemption ot 
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the kind whiob most be regarded as invalid 
under the law in British India. Peraonally, 
1 do not think it is a ohg. The oontraot 
is a very elaborate and a very peouliar 
one. 1 am quite unable to say with 
certainty whether, if this oaee oame before 
an English Judge thoroughly conversant 
with the English law of mortgage, that 
Judge would 6od in thi.a stipulation a clog 
on the equity of redemption, and, therefore, out 
it out of the morteage oontraot. But of 
this I feel quite certain, that tbs English 
Law on the point is not the law which we 
have to apply. We have to apply the 
Transfer of Property Act, and the section in 
that Act which is applicable is section 
CO. That section begins, at any time after 
the principal money has become payable, 
the mortgagor has a right, on payment or 
tender, at a proper time and plaoe, of the 
mortgage money, if any, to require the 
mortgagee” to do certain things. Now, the 
words "at any time after the principal 
money has become payable” most, as I think, 
mean become payable according to the 
terms of the mortgage contract, because 
there is no other way whatever, except by 
reference to the mortgage-contract, which 
enables you to ascertain the amount payable 
or how or when it is to be paid. So that 
section 60, a? it stands, merely enacts that 
redemption is to be according to the terms 
of the mortgage oontrao^ and there is 
nothing in the Transfer of Property Act 
that I know of which says anything about 
clogs on the equity of redemption. So, if we 
are to determine in this country whether a 
certain provision in a mortgagc>contraot is cor.- 
trary to law, we are not, as it seems to me, 
to look to the English rule. We must 
look to the law applicable in British India. 
There is the law of contract itself which 
provides a great many instances in which 
provisions of various kinds are invalid, and, 
failing everything else, there are oertain 
broad general equitable principles which 
might be applied. 

The rule in Eoglish Law regarding a 
elog on the equity of redemption has, as 
I understand it, long ceased to be what 
•an be described as an equitable principle. 
It is a rigid rule of law, and one as to 
which the English Judges themselves have on 
occasions pronounced very adverse cptoions. 
So I do not think that equitable princi¬ 


ples require us to apply the rigid rule which 
is applicable in England. 

The oontraot, if you take it by itself, 
seems to me to be a perfectly fair one. 
It is meant to serve the principal purpose 
that the land is (o be developed by the 
mortgagee, and I can find in it nothing 
which is either unfair in itself, or which 
gives the slightest indication of there 
being ary thing in the nature of undue in- 
flienoe ezeiolsed by the mortgagee over 
the mortgagor. Nor is it suggested any¬ 
where in the case that (here is anything to 
object to in this contract unless you apply 
the rigid role which is applicable in Kng* 
land. 

Therefore, in my opinion, we have to bo 
by the contract, or else we have to go by the 
Dekkhan Agriculturists' Relief Act, which 
enable* the Court in a redemption suit to 
set aside or modify the provisions of a con* 
tract. Wo cannot go by the law of con* 
tract, pore and simple, because if we do 
so, 1 mean without reference to the Dek- 
khan Agrioaltariata’ Rslief Act, the suit is 
premature. Thero has been no payment of 
the mortgage debt, nor has there been 
any tender of f he mortgage money, or offer 
of payment of any kind or demand for an 
account from the mortgagee, so no suit for 
redemption would lie under the Transfer of 
Property Act. And, under the Dekkhan 
Agriculturists' Relief Act, an account has to 
be taken a^ provided by section 13. That 
most be an account from the beginning of 
the mortgage up to the date of the feoit. 
No such account has been tsker, although, 
eomewhat cnrionslj', an account has been 
taken from the date of the suit to the 
year 192i. It seems to me, therefore, that 
the case has been disposed of wittoutsp* 
pi) ing those provisions of the D<»kkhaD Agri¬ 
culturists’ Relief Act which are applicable to 
asoit of this nature. 

Cbomp, J.—This U a suit for redemp* 
tiou under the provisions of the Dekkhan 
Agriculturists’ Relief Act, and it appears 
to mo important to bear that ip mind in 
considering the method in which it as 
been dealt with by the lower Appella** 

Court. , 

Before coming to that aspect ® . 

matter, I would state briefly the view w le 
I have formed as to the document of mor 
which governs the relations of the psr * 
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to this enit. Tbe dosameot is exoeedingly 
ill-drafted, aod, therefore, diffisoU of onm* 
preheneion. But, as I noderstand if, it falls 
into two parte, the Brst part providing that, 
OD payment of tbe prinsipal som on the ex¬ 
piry of twenty-one years, the mortgagor shall 
he entitled to reoover the land aod trees 
free of all ohargee. The eeoond part of the 
doonment then goes on to provide that, if 
tbe money is not so paid, the mortgagee 
will be entitled to remain in possession and 
to develop tbe land by growing orops opon 
it, wbish were obviously meant to be orops 
requiring sonsiderable periods for their 
matority, as plainly appears from the fact 
that Panwala orop is mentioned as an 
instanoe of the erop in oontemplation by 
tbe parties. I do not read the dooumeni 
as establishing any fresh relation between 
tbe parties after tbe expiry of twenty-one 
years, and it appears to me that the relation 
oontiooed to be that of the mortgagor and 
mortgagee. 

It is true that tbe word *kh(ind' {• • •) 
is used as denotiog payments to be made by 
the mortgagee to the mortgagor, but I 
do not think that tbe English word 'rent’ 
is an exaot translation of that word, but 
rather tbe word /cAand,’ more partisularly 
on the oontext in wbish it is used in this 
dosument, denotes tbe share of the orop 
to be paid by the mortgagee to tbe mort> 
gagor, not nesessarily in the oapasity of 
a tenant. It seems to me, therefore, that 
op to tbe date of the suit the relation 
of the mortgagee and mortgagor subsisted, 
aod that, under the terms of the eootraet 
itself, a suit for redemption would have 
been premature bad it not been for the terms 
of tbe spesial Ast. 

As to the argument based upon tbe 
prinsiple militating against any slogs on 
the equity of redemption, I have only to 
say this mush that I agree with the judg* 
ment delivered by tbe learned Obief Jostise 
that tbe matter, so far as this ooontry is 
eonoerned, must be governed by the provi¬ 
sions of sestion 60 of the Transfer of Pro¬ 
perty Ast, and it appears to me that if 
this dosument is construed with reference 
to those provisions, there is nothing in it 
which amounts to what is known as a clog 
in the English Law. That section seta oat 
that the mortgagor has a right to redeem at 
ftny time after tbe principal money has bee^me 


payable", and I agree that the words "after 
the principal money has become payable" 
mean payable under tbe conditions of the con¬ 
tract. If. then, tbe contract be such as 1 have 
indicated, tbe principal money would not 
besome payable until each time as tbe 
mortgagee had reaped tbe beneSt of the 
trees which tbe document permits him to 
plant. Therefore, it is only under the 
provieions of the Dekkban Agriiulturists' 
Relief Act that the plaintiff is entitled to 
redeem. It follows, therefore, that it is 
to the provisions of that Act, and that 
Act alooe, that we must look in sonsidering 
the method in which the account is to bs 
made between tbe parties. 

Now, it needs hardly to be said that 
under sestion 13 of that Act the account 
is to betaken from tbe date of tbe transac¬ 
tion up to the date of the enit, and that 
when tbe money so due is determined, the 
Court shall make such decree as is con- 
teraplated in tbe Act. Tbe Court may 
either make a decree for redemption, or 
may permit, if tbe mortgagee has not 
baen fully paid, the mortgagee to remain 
ip possession for such farther period ae it 
thinks fit. In the present case tbe Judge 
of the lower Appellate Court has taken an 
aoconnt np to a future date 1924, a pro¬ 
cedure which appears to me is not only 
not contemplated by the Act, but in itself 
extremely undesirable. How such an as* 
count can be taken with any certainty is 
a matter which 1 do not understand but, 
in view of the provisions of the relevant 
Statute, it is unnecessary to go into the 
details of that matter. It seems to me, 
therefore, that the decree which has been 
made is not one which can be sustained, 
as it is plainly contrary to tbe provisions of 
the law which we are bound to apply in this 
case. 

Hiaton, Aotq. C. J,—If tbe parties can 
agree, that will settle the matter. But 
failing an agreent, we shall have, so far as 
we can see at present, to remand the case in 
order that an account may be taken as 
required by sestion 13 of the Dekkban 
Agricolturists' Relief Ast. The matter oan 
be mentioned again when we eit together, 
which will be probably on Tuesday week. 

HiATOM, ACTO., U J. IHD CrOMP, J.—As 
the parties have failed to arrive at a settle- 
ment in this matter we, in puraaanse of tb^ 
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jndgmests alread 7 delivered, direot the 
ease to be remaoded, id order that aeeoDDts 
may be taken ae repaired by eeetion 13 of 
the Dekkhan AgriouItDrigti' Belief Aot, 
We, therefore, eet aside the deoree and 
direit that aaeoaots be takeo asoordiogly and 
a fresh deeree be made. 

Costs insIodiDg the sosts in this appeal 
will be dealt with by the lower Court. 

Decree eei astde. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1326 or 1919. 

Marsh 23, 1920. 

Present Sir John Wallis, Kt., Chief 
Jostise, and Mr. Jostioe Krishnan. 
MUHAMMED KHALI—DiriNOANT 
No. 1— Appellant 
versus 

'lALATHADI MALWa KUNHI RAMA 
N AIR— Plaintiff—Respondent. 

Oonlributisn—Registered pattadar utith limilid 
interest in land, pssiticn o/^Qovemmcnt revenne, 
payment of, by pattadar lor whole land —Pattadar, 
right of, to canlribution. 

A. olaimod cortain land which was incladod in 
the patta af B., the registered holder, and liable for 
the OoTemment reronue. The suit was oompro* 
mised and a decree passed awarding the land to 
A- oonditieaal on his pacing the assessment to D. 
BubsGqoontlj, the GoTornmoot rorenoo was on* 
hanoed, and B., who bad paid tbo enhanced assess, 
moot, broQght the present suit against A. fur 
oontribution: 

Held, that A, being the registered bolder bat 
interested in only a portion of the land, having 
paid the whole of the assessment was in the position 
of a CO* mortgagor and bod a right to contribution 
as against other persons interested in the land on 
which the rcTenue was a charge, tp. 268, coL 1.] 

Sttood appoal agaioBt the deeree of the 
Diiiriet Oonrl, Sooth Kaoara, in Appeal 
Bnit No. 386 of .1918, preferred against 
the deeree of the Coart of the District 
Monsif, Kssaragod, in Original Sait No. 415 
of 1917. 

FACTS appear from the jadgment. 

Mr. K. P. Lakshmana fiao, for the Appel- 
ante.—Under the terms of the ratinatnaA 
deeree the defendant is boond to pay to the 
V plaintiff a spesiBs earn, i, annas eight, 
for Government revenoe. No sontraot eonld 


be implied for payment of more on the 
oeeorrenee of any oontingeney. The eon- 
tract between the parties having been em¬ 
bodied in a deoree of Coart, it ehoald be 
preeomed that the intention of the parties 
was that the defendant ehoald be liable in 
a oertain Bxed amoant. It is not sompetent 
to Courts to go behind the desree. 

Mr. B, Sitaram Boo, for the Respondent.^ 
The principle of the decision of the Foil 
Bench in Bajah of Visianagram v. SetruchArla 
Somasekhararas (1) applies to this case. The 
revenue is a charge on the land and the 
registered bolder is in the possession of a 
part of the mortgaged property. He is en¬ 
titled to contribution from the persons 
interested in the property. The right also 
arises under section (2 of the Transfer 
of Property Aot. See also Naratna fai v. 
Appu (2), Alayakammal v. Subharapa 
Qcundan (3). 

JUDGMENT. 

Wallis, C. J.—In this case the appel¬ 
lant, Bret defendant, claimed certain 

land which was incladed in the plaintiff's 
patta and a compromise decree was arrived 
at which awarded him the land but pro¬ 
vided that be should pay the assessment 
(annas eight) to the plaintiff, who was the 
regislered pattadar and liable to Govern¬ 
ment for the land revenue. Subsequent to 
that time, the Government inereased the 
land revenue upon the land, but there was 
no separate regif-try in the name of the 
6rst defendant. The rntinamah deoree only 
provided that the defendant sbonld pay the 
plaintiff annas eight by way of assessment 
and 1 cannot extract from that any implied 
agreement that any more should be paid, 
or, on the other band, that that should be 
the only liability of the defendant in res- 
pest of assessment. 1 think that, as re¬ 
gards the additional assessment imposed 
opoD the land subsequently, the matter 
must be governed by the deeision of tbe 
Full Beneb in Batak of VisianagraiH v« 
Setrueherla fomosekhararsil) wbiab has been 
resently followed in Ncroin Pat v. Appu 
(2). See also Alayakammal v. Cuhbaroya 
Qoundan (S) Tbe rule laid down in 
Bajah of fisianagram v. Setrueherla 

(1) 2eu.68a (F. B.). 

(8) 86 Isd. Cm. 466. 

(8) 26 U, 408} 16 H. L. J. 810. 
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Somat$khirarat (1) is that where the revenae 
is paid by the registered holder of land in 
wbiab varions people are interested, as that 
revenae is a obarge apon the land, the re¬ 
gistered bolder lain the position of a mort¬ 
gagor of a part of the mortgaged property. 
Id these tireamstanoes, a mortgagor of a 
part of the mortgaged property, ander sea* 
tion 82 of Transfer of Property Aat, has 
a right to aontribotion. Whether that 
seotioD applied or not, Rajah of Vitianagram 
V. Setrucherla Somat^kkararat (1) is an 
aotbority for the proposition that where, as 
here, a registered holder who is only in¬ 
terested in a portion of the land has paid 
the whole assessment, he is in the position 
of a ao-mortgagor and has a right to eon- 
tribatioD a^ against the other persons in¬ 
terested in the land on whiah the revenae 
was a aharge. That is quite saffiaient to 
support the deoision of the Dietriat Judge 
in this aase. 

The appeal fails and is dismissed with 
oosts. 

Kbishmam, J.—I agree. Thie ease is gov- 
erued by the rulinge in Rajah of Vigianugram 
V. Setrucheral ^omaiekhararaz (1) and ^iaraina 
Pai V. Appu (2) both as regards plaintiff's 
right and as regards limitation. 

M. 0. P. 

Appealldismissed. 


BOMBAY HIGH COUaT. 

Orioiral Okil JoBisDionoH Appeal No. 58 
Of 1919 IN Suit No. 166 or 1919. 
November 17, 1919. 

Prwnt Mr. Justiae Heaton and Mr. Justioe 

Marten. 

HiaALAL AMBALAL and othirb-^ 
PiiAiiTirps—A ppellants 

tarfiii 

GOPaLJI EALLIANJI and others_ 

Dependants—Respondents. 

Oonirtet, breach oj^Damaget, meature o/—Forio. 
tion, effect of^Deliwry not to be made, effect of. 

PlaJntitfB contracted to bny certain goods from 
’^J***^^ they agreed to loJl to tho defend, 
anti. Subeeqaontly, it was agreed between the 
partioi tbit the dofendanti abonld pay J/ direct 
agamit delitrry ard ihould get A/ ,o giro credit 
to the plaintiff!, for the omount. Dcfendanti agreed 
to«el the aame goods to if., and. therefore, failed 


to taVo delivery. Plaintiffs suod the defondants 
for damages t 

Held, ^1 that the intention of the original con¬ 
tract between the plaintiffs and the defendant.? that 
there should be delirery by the former to the latter 
waa aubscTiently modified and there vraa in fact 
to bo no delivery : [p. 26S, col. 1.) 

(21 that the plaintiffs were only entitled to the 
difference between the price which thoyhad agreed 
to pay to 3/ and the price which defendants had 
agreed to pay to them, [p 265, ool. 1.] 

Anneal against the following judgment of 
Maaleod, 0. J. :— 

‘On the4th of September 1918, the plaint¬ 
iffs bought 35 bales of dkoties from Ma- 
thoradas Morarji atRs. 11-2 and Rs. 11-6 
per pieoe of 8 and 9 yards. On the 7th 
September the plaintiffs sold these 35 bales 
to tl)e defendants for Rs. 11-8 and Rs. 11*12 
per pieoe and the defendants sold them baok to 
Mathuradas Morarji at Rs. 11-12 and Rs. 12. 
The result of these three oontraols was that 
the goods whioh ^fathuradas sold on the 4th 
eame baok to him on the 8tb at the aost 
of 10 annas per pieoe whioh would have 
to be divided between the plaintiffs and the 
deferdants, 6 annas to the plaintiffs and 4 
annas to the defendants. 

The defendants say that an agreement 
was arrived at in the natural oourse between 
themselves, the plaintiffs and Mathuradas, 
under whioh it was arranged that this 
payment ehoald be 'made, and no doubt 
that was a oourse for any sensible 6rm of 
mershants to follow. And there was no 
neoeesity for the delivery order to travel 
from Mathuradas to the plaintiffs and from the 
plaintiffs to the defendants and baok again to 
Mathuradas. 

The plaintiffs, however, allege that the 
defendants did not take delivery of the 
goods and they were entitled to reoover 
from the defendants, for breach of aontraot, 
damage, aoeording to the rates on the 
20th of Deoember, whioh'was Rs. 4-6-0 and 
Re. 4-10-0. 

Now, it is quite obvious that the plaint¬ 
iffs had suffered no damage at all. They 
oan only be entitled to the differenae bet¬ 
ween the rate at whioh they bought from 
Mathuradas and the rate at whioh 
they sold to the defendants. And, there¬ 
fore, there will be a decree for the plaintiffs at 
the rate of O-annas a pieoe. 

It is nnfpronate that the defendants did 
not adequately realise the exact situation 
and pay into Court this amount einoe they 



264 INDIiN 

BIRiLIL iUBiLAL t’. OOPILJI KtLMANJI. 

were entitled to demand from Matharadae tfe 
difference between Rp. ll-2 0aDd Ra. 11-12 0. 
Instead of doing that, they oonnter-olaimcd 
the difference cf prc6t which they nlti- 
mately might make if Mathoradas paid op, I 
don’t think that this oonrseof eocdoot woold 
entitle them to recover ecsts from the 
plaintiffs altbongh the plaintiffs’ claim is 
an (tbeclotely anooneoionableone and cannot 
be ccneidered in his favonr by the Court 
The plaintiff, althoogh he has recovered at 
the rate of 6 enras per piece, will not be 
allowed l.ia ooets from the defendants. Bnt 
in the proceeding againt Mathoradas, which 
the defendant saya he will take, it will be 
open to him, if he can prove that Mathora- 
das agreed to llavalas being exchanged 
and that, in coneeqaence of Mathoradas not 
folfilltrg that agieenicnt, the defendant 
incurred the eoets of Itio suit 61ed ogainet 
him by the plaintiff, to contend that he is 
entitled to recover those costs as damages 
from Mathoradas. 

Mefers, Oampbell and De$ai, for the 
Appellants, 

Mesers. Kar,ga and Kania, for the Re* 
spondents. 

.lUDGMENT. 

HliTOg. J.—We do not think it necessary 
to call npoD the reapondents. 

This aase is one in which the plaintiffs 
Boed for damages for the breach of a 
contract on the ground that the dofendants, 
to whom they had sold certain goods, 
had failed to take delivery. When the 
care came on for hearing there was pot 
in set tain correspondence, and it was 
admitted that there were three oonlraots 
relating to these goods. The 6r8t was the 
sale by Mathoradas to the plaintiffs ; the 
leoond was the aale by the plaintiffs to the 
defendants, which is the ooniraot for the 
breach cf which the plaintiffs eoe, and 
the third was the sale by the defendants 
bask to Mathoradas, the original vendor. 
It was farther admitted that these contracts 
related to precisely the same goods. 
Oonnsel who appeared for the plaintiffs in 
the Trial Ooort, there said that if the 
Oonrt tboQgbt that on the admitted facta 
there was only a claim for difference he 
did not wish to contest the case farther ; 
and the Ooort gave jodgment according to 
the evidence. 


CASES. [1921 

The main point taken in appeal is that 
this cape most be decided exclusively on 
a coDsideralion of the contract between 
the pleiotiffs and defendants and the 
Coort had no right to take into aocoont 
any later contract between the defendants 
and Matborada', or to take into aoconot 
the (fleet sQoh a contract might have on 
the dealings between the plaintiffs them* 
selves and the defendants. 

Now, in the oiroorostanoes which I have 
slated, one woold natorally infer, partioa- 
iirly B8 it is a)(o admitted that the goods 
£)( Id were in the godowo of Mathoradas 
and had been there all the time, that the 
onderstanding between the parties either 
was or came to be that there shoold not 
in fact be aotoal delivery, The goods 
had been sold to the plaintiffs, then to 
the defendants, then back to the original 
vendor who had them and had had them 
all the time. Bot, of coarse, iti might be 
entirely wrong to draw this inference 
merely from the pleadings and the oorres* 
pondenoe pot in when no farther evidence had 
been heard in the case. 1 will asanme that it 
would be wrong, yet in this case tbepUintiffs’ 
plaint itself places the matter on a safer 
basis than mere inference. It shows that 
there was a modiBoation of the original 
contract between themselves and the 
defendants becaose the plaint states :—"it 
was agreed that the defendants shoold pay 
Mofsrs. Mathoradas Morarji direct agaii.st 
delivery and shoold get the said Messrs. 
Mathoradas Morarji to give credit to the 
plaintiffs for the amount paid.” That 
seems to me to jostify any Court in holding 
that the intention of the original aontiact 
that there shcold be delivery by the 
plaintiffs to the defendants was sobseqaenlly 
mrdihed and there was, in fact, to be no 
sooh delivery. The delivery required to 
give effect to the modified contract between 
the plaintiffs and defendants woold be a 
delivery by Mathoradas, not by the plaint* 
iffs, to the defendants, and that of ocorie 
WHS rendered anneeessary by the eontraok 
letween the defendants and Mathoradas 
by which the former sold the goodc back 
to the latter. 

On this state of faets, therefore, It seems 
to me qnite impossible to assome that there 
eonld eoneeivably be a breach of contrast on 
the park of tb^ defendanic reason pi tbeiy 
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not taking delivery. That being so, the only 
thing the defendants ba?e failed to do is to 
pay the prise. And 1 think the desree of 
the lower Ooart is eorrestand that the appeal 
ehoold be dismissed with oosts, 

Maetim, J.—The appellants’ sase here is 
really based on the ease of Williams Brothirg 
V. Ed. T. Aguig Limited (1), and it is said, 
on the aathority of that ease, that the Trial 
Judge applied the wiong measore of damages 
in arriving at the bgore that he did in the 
present ease. Now, the Honse of Lords ease 
deoides that, where there are three sonlraots, 
very mnsh the same as we have here, 
then as between the parties to the original 
eontraet No. 1, if there was a breach by the 
original vendor, the damages mast be aesess* 
ed in the ordinary way, t'u., by asoertaining 
the difference between the eontraet price and 
the market price at the date of the breach, 
and not by reference to what the original 
parobaser purports to have done under 
his sale to another person under eontraet 
No, 2. That is the law laid down by the 
Honse ot Lords. 

Now, that aathority wonld, I think, be 
binding upon ns here if we merely had three 
oontraets and nothing more. What differ, 
entiatee, in my opinion, the present case 
from the Honse of Lords case is that here 
there was an express agreement between 
the plaintiffs and defendants that the con- 
tract between them shonld not be carried 
ont in the ordinary way bnt that the de. 
fendants shonld pay Mathnradas, the original 
vendor. It will be remembered that there were 
three contracts of sale, tu., ( 1 ) Matboradae 
to the plaintiffc, dated 4th September 19) 8. 

plaintiffs to defendants 
dated the 7th September lyl8, at He. ll 8 0 • 
and (d) defendants to Mathnradas, dated 
the 8th September 1918, at Re. ll-U O. 

I disregard the second range of prices in 
each contract, as the net result is the same 
Ibe agreement I have referred to as pleaded 
in paragraph 4 of the plaint isit aas 
agreed that the defeadon's shonli pay 
Messrs. Matboradae Morarji direct against 
delivery and Bhoold get tbe said Messrs. 
Matharadas Morarji to give credit to the 
plaintiffs for the amount paid.” I regard 
that agreement as a variation of the contract 


U) (1914) A 0. 610: 83 L , 
10 Cora. Cob. ZOO; 68 8 J 


n. 7lF| no L. T. 

30 T. L. B. 861. 


No. 2, and that the two must be read 
together. 

Now, that being so, what is the proper 
result if one assumes that tbe defendants 
broke their contract with tbe plaintiffs? 
I should say that the correct measure nf 
damages would be such as would pnt tbe 
plaintiffs in the same position as if their 
eontraet No. 2, as varied by tbe above 
agreement, had been carried out. In that 
case, the plaintiffs get Rs. 11 8*0 minui 
Rs. 11*2.0 which equals annas 6. But 
annas 6 is what tbe learned Judge has 
given them in tbe Court below, and, in 
my opinion, that was the right rate per 
piece. 

It follows that, in my opinion, tbe appeal 
most be dismissed with costs. 

Appeal digmiised. 


MADRAS HIGH COURT, 

Civ/L AppgiL No. 214 or lyl9. 

March 11, 1920. 

Pregent :—Sir Abdur Rahim, Kt. Offg. Chief 
Jnstice, and Mr. Justice Moore. 
MATHOSRl RiMA BOI AMMANI 

AND CNOTaiB—PLAlNTIFfS—ApPILLlMTS 

venus 

V. Rt, SIVAJI RAJAH SAHIB and otairs 

— DiPCHDANTS Nos. I TO 5, 7 TO 11, 13 TO 
24— RgHPOMDXNTS. 

flinau fx2u'—Stridhanain—IFomaw dying without 
Stridhanam, dcrolufiott o/'—Snpiada, ineaning 


Under the Mitakshara School of Hindu Law, the 
airidhanara property of a fomalo married according 
to an orthodox form who baa loft no issue, deTolvoa 
on the husband, and. failing hin>, on his sopindos | 
thus, tbe husband's daughters' son’s son would have 
proferenco over the wife's sister or aister’s son. 
Lp. 266j cole 2 J 

The term ’taptnda’ means, a reUtion allied to the 
propositus by alBrmity of blood, [p. 268, ool. 2.] 

Apt eal aRainct the decree of the Court of 
the Temporary Subordinate Judge. Tanioro 
in Original Snit No. 26 of 1917. 

FACTS appear from tbe judgment. 

Mr. T. fi. Venkatarama Sastriar, for the 
Appellantc.—Tbe appellants, as the sister 
endsieiers sop of the original propoaifcus, 
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Umftmba Boi Sahib, are ectitled to her itri» 
dhanam in prefereoeeto her bashand’e dangh* 
-ter’a son’e sod. He is Dot a lopinda of 
Umamba Boi Sahiba’e bneband, Sivajt 
Mabaraj. The word saptnday means only 
ffoiraja saptndat, those that belong to the 
lamily of the hnsband of the propositus. 
The danghter's son’s son does not belong to 
his family. 

Mr. T. Bana^chanarf for the Respond* 
£Qte.—The word *taptnda* as need in the 
Mitaksbara sbonld not reoeive a narrow oon 
etraotioD. It is not eonBned to ffotraja 
faptnd<^, bat extends to those related by 
blood. The BQoaessioD mast be traoed to 
the hnsband as if the property belonged to 
him. See Mart/a Pillai v. Stvabagi/athachi (1), 
Kanakammal v. Ananthamatht Ammal (2). 
Kamala v. Bhagiraihi (3). See also Privy 
Cooneil desision in Bamehandra Martand 
Waikar v. Vinagak Venkaiegh Kothikar (4), 

JUDGMENT.—The dispute in this appeal 
relates to the right of inheritanoe with 
respeet to sertain properties wbieb were the 
it/idhanam properties of Umamba Boi Sabeba, 
a lady who mast be taken to have been 
married in the approved form to Sivaji 
Maharaja of Tanjore. On her death the 
properties were inherited by her sarviving 
ao-widow, Jeejamba Boi Sabeba. The appel¬ 
lants, on the death of Jeejamba Boi Sabeba, 
elaim io be entitled to this property 
by virtae of their relationship as sister and 
sister’s son of Umamba Boi Saheba. The 
learned bubordinate Judge has found on the 
basis of the law laid down in the Mayukha 
that Jeejamba Boi Saheba formed a fresh 
etosk of dessent and therefore, the appellants 
(plaintiffs in the suit) had no ease. The 
family of the Maharajah of Tanjore migrated 
from Poona and the Subordinate Judge has 
found that they are governed by Maha* 
raetra Law. But it is not neesssary for the 
desision of this appeal to eonsider that ques¬ 
tion inasmush as it is eoneeded that Maha¬ 
rajah Sivaji left a daughter’s son’s son. 

(1) 12lnd. Oas. 128j 10 M. UOj (i911) 2 M. W. N 
168, 21 M. L. J. 860, 10 M. L. T. A94. 

(2) 26 lod. 0aa.901t 87 U. 293. 

(8)16 l&d. Oas 939, 88 M. 46, 23 U. L. J. 618 
12 M. li. T. 409, (1912) H. W. M. 1166. 

(4) 26 Ind. Om. 290, 42 O. 884, 18 0. W. N. U6I( 
27 U. L. J. 888, 1 L. W. 881, 10 N. U E. 112, 16 AI. 
L. T.-447I (1914) M. W. N. 836, 16 Bom. L. B. 868,12 
A. L. 1281| 20 0. L. J. 678, 41 I. A. 890 (P. 0.). 


OABES. [1981 

It 18 eontended however that the hasband's 
daughter’s son’s eon is not entitled to 
suooeed to a woman’s itridkanam property 
as a sapinda of the husband. The word 
* sapindn,^* as used in plaeitum 11 of 
Chapter II of the Mitaksbara, means, ao- 
oording to the oontention of the appellant’s 
learned Pleader, only gottaja tapindcu, that 
is, saptndcu belonging to the family of the 
propositns’s hnsband. But it is well estab¬ 
lished that the word tapinda ” is need in 
that plaeitum io the generio sense of relations 
allied to the propositus by affinity of blood. 
This is olearly laid down in Marya Pillai v« 
Sivahogyathachi (1), a ease whioh has been 
followed in Kanakammal v. Ananthamatht 
Ammal (2), and also in Kamala v. Bhagirathi 
(3). It is there laid down: "The meaning of 
the above text is plain. It means that the 
itridhanam property of a woman married as* 
enrding to an orthodox form who has left no 
issue will devolve on her husband and on 
failure of the husband, the property will go to 
his sopxndat in the order laid down in the 
Mitaksbara with referenee to susses- 
eioD to the property of a male. That is to 
say, we have to assertain the persons who 
would Busseed to the property as the nearest 
iapinda of the husband if the property 
belonged to him.” This is absolutely oiear, and 
we are bound by the desision whish has been 
followed io other deoisions of this Court. 
This view of the law is also generally sup¬ 
ported by a ruling of the Privy Counoil, in 
Bamehandra Martand Waikar v. Vinayak 
Venkateth Kothikar (4). On this ground 
alone the appeal must be dismiised. We 
do not, therefore, think it neseasary 
to sonsider whether, at the time when the 
petition was made for amendment of the 
plaint, the PUader for the plaintiff had made 
an admiseioD whish would be binding on the 
plaintiffs. 

The appeal is dismissed with soits. 

u. c. P. 

Appeal diemitsed. 
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BOMBAY HIGH COURT. 

OlVIL ExTB40ttDlN4bT ApPLiCiTlON No. 11 

or 1920. 

Jnce 22, 1920. 

Praent: —Sir Norman MaaleoH, Kt., Chief 
JoRtiee, and Mr. Jaetioe Fawaelt. 

NATHUHAM SlilVANARAYAN— 
Pliimtipk—Applicant 

vertm 

DHULARAM HARIRAM MARWADI— 
Depinda NT—Opponent. 

provincial Small Cause Courts Act (IX o/ \6S7), 
0 . 26—JJ^vision— of jact — Ilii/h Court, 
poicer oj, interference of. 

Ordinarily, the High Ooort ia arerae to interfering 
on pure questions of fact nndor eection 2 . of the 
ProrincialSmull Cause Courts Act, but it must not be 
understood that the High i.ourt has no power of 
interfering with deciaioas on quvetions of fact 
[p. 2b7, col. 2.] 

At tho aumo time, intorforenoo in regard to 
appreoiatioD of OTidenco ahould in general only be 
oxorciaed when there appears to tho Court to be a 
very clear case of misapprociation, which hos 
resulted in injuatico to a party and makes tho 
decree one that cannot bo regarded by a revisional 
Court as according to law. [p. 268, cols. 1 & 2.] 

Civil Eztraordioary Applioatioa from the 
deeiaioD of the Subordinate Jodge at Jalgaon, 
in Small Caaee Sait No. 768 of 1919. 

Mr. A, Q. Hathaye, for the Applifant. 

Mr. P. B. ShihQne, for the Opponent. 

JUDGMENT. 

Macleod, C. J.*—This ie a Rnie granted 
under eeation 25 of the Provineial Small 
Canae Coorta Aot, whiah enables the High 
Court, for the purpose of aatiafying itaelf 
that a decree or order made in any oaee 
decided by a Court of Small Causes was 
according to law, to call for the ease, 
and pass such order with roppect thereto 
BB it thinks 6t. What happened was (his. 
The plaintiff had dialings with the defendant 
and one Dbolaram OhaturbbQj. According 
to his story, Dbnlaram Chaturbhnj paid in 
Rs. 100 which was credited to Dbolaram 
Obatorbbaj in the rough and daily book 
of the plaintiff, bat by mistake of bis 
ledger clerk the Rs, 100 was credited to 
the ledger account of the defendant, which 
ledger account was on the same page as 
the ledger accoont of Dbolaram Chatorbhnj. 
Thereafter, the defendant made payments 
which were in doe course properly credited 
to his account in the ledger. It was only 
.after some time when the plaintiff was 
-fexamining the accounts of Dholoram 


Cbatnrbhaj that be discovered that 
Rs. lUO paid by Dbnlaram Cbatnrbhaj 
had been wrongly credited to the defendant’s 
ledger aooonnt. Natorally, he made entries 
correcting the mistake. The defendant sent 
a notice claiming that he had paid Rs. 100, 
and when the plaintiff brought a snit for 
Rs. 110 11-d, the defendant raised this 
defence with regard to Rs. 100. The learned 
Judge says in bis judgment; "The plaint, 
iff has not written in his acconnts who 
had made this re payment, i. e., by the 
hand of which person, whether he wrongly 
entered it in the name of Dbnlaram Cbatnr. 
bhnj or not. Of coarse, the credit entry 
appears in the book of Dbolaram Chatorbhnj * 
But the plaintiff ought to have taken de. 
fendant's signature for the correction made 
if the defer.dant was then willing to admit 
plaintiff’s mistake.” Then he deals with 
the evidence and says that be disbelieved 
the plaintiff’s story .as his conduct was 

extremely suspicious and the account-books 

could not be credited, and passed a decree 
for Rs. 10-11-3 only. 


Now, it is quite true that this Court, even 

under section 25 of the Provineial Small 

Cause Courts AoS would be averse to 

interfering on pure questions of fact. But 

we cannot concede that the High Court 

has no power whatever of interfering with 

decisions on qnestions of fact. In the case 

of the Pcona Oity Municipality v. (1) 

the head-note inelndes these words : “The 

provisions of section 622 of the Civil 

Proceduie Code (Aot XIV of 1882)fdonot 

afford a safe guide for the exercise of the 

extraordinary jurisdiction under section 25 

of the Provincial Small Cause Courts Aot 

(IX of 1887). The wording of the two 

sections IS wholly different, that of section 

25 of the Provincial Small Cause Courts 

Aot being of the widest description and 

conferrmg the most ample discretion on the 

High Court, while it has been held by 

the Privy Conncil that section 622 of the 

Civil Prooedore Code (Aot XIV of 1882) 

onght to be oonstrned in a very restricted 
and limited renee. 

In Turner v. Jagmahnn Singh (2) the 
Coart fonnd that the power of interferiDg 

(21 27 A* Ml*’’ 

(iWSn; " A.L.J.297.. A.W. N. 
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in reyisioD oonferred by the provisions of 
Small Oanse Courts Aot is wide —wider 
than the power eonferred by seotion 622 
of the Civil Prosedure Code* and if sub* 
stantial Rroonds are shown for the interfer* 
enee of the Court, the Court is not merely 
justified in eieroising, but asts reasonably 
in the exersise of its revisional powers. 
In that ease they were of opinion that a 
grave injustUe would be done if the deeree 
of the Court below were allowed to stand. 
That aase seems to have turned entirely 
on the appresiation of the evilenae in the 
lower Court. 

Xow, in this ease it appears to ns that 
the learned Judge’s appreciation of the 
evidenee was distorted by the view he 
took that the plaintiff ought to have got 
the defendant’s signature when the entries 
were amended. He does not seem to have 
distinguished between what the plaintiff 
ought to have done as an ordinary preoaution, 
and something wbitfa, if not done, prevented 
the plaintiff from suing, and, having started in 
that way, it appears that be took a far more 
favourable view of the defendant’s ease than 
was justified by the evidenoe. Really, the 
statement of the defendant that he bad 
paid Rs. 100 was not supported by any 
outside evidenoe, and, in my opinion it was 
flearly diotated by ibe defendant's desire 
to take advaotage of the error in atoonnt* 
keeping made by the plaiutiff’s ledger* 
keer^v* As opposed to that, there was 
the evidence of the debtor who paid 
Re. 100, and the daily aooount-book of the 
plaintiff. In my opinion, therefore, this 
is a ease in wbioh we should exercise our 
discretion to prevent an injustice being 
done to the plaintiff. I think the decree 
of the lower Court must be set aside and 
a decree pa^ced in fovour of the plaintiff 
for (heamcunt iued for, its., Rs. 11011-3, 
with eosts of Ibis application. 

Fawoitt, J.—I oonour. As regards the 
powers of interference vested in the High 
Court under section 25 of the Provincial Small 
Cause Courts Aot, 1 may add that a similar 
view has been taken by the Jodioial 
Oommiseoner's Court in Sind in Bupchand 
V. Minhomal (d). At tbe eanse time, 1 
think that interference in regard to appreoia* 
tion of evidence should in general only be 

18; 27 Ind. Om. 866t S S, L, ft. 104. 


exercised when there appears to the Court 
to be a very clear ease of mieappreciation, 
which has resulted in injustice to a party 
and makes the decree one that cannot be 
regarded by a revisional Court as ^'acoordiog 
to law.” 

In the present case, the weight of tbe 
evidenoe, as it stands, was immensely in 
favour of the plaintiff, and is met only by an 
uncorroborated assertion that defendant bad 
actually paid the roomy. Had the learned 
Subordinate Judge not considered that the 
plaintiff ought to have aoted in a oertain 
way for which there was certainly no 
obligation on the plaintiff, I do not imagine 
that be would have come to tbe tonclusioo 
that be did, tie., that tbe acoount'booke 
were unreliable. In my opinion, the dir> 
comstaoces do not show that the evidence 
given for the plaintiff should not have 
been accepted. I, therefore, concur in the 
order proposed, 

Rule made ahiolute, 


MADRAS HIGH COCRT. 

Civil Appcal No. 105 or 1919. , 

March 31, 1920. 

/’rrccnf:—Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Krishnan. 

8ree Rajah VELLANKI RAMAKRISHNA 
RAO BAH4DUR ZHjMlNDAR GARU 
— PLAicTiPP—A ppellant 
lersut 

KOTAGIRI SUBBANNA RAO G4RU and 

OTUSBS—DbPENDAITJ NOJ. 1 to 4 AND 6 
TO 11 — Rispondinis. 

Hindu Late —Jfarnap#—8ndrai oj VoUidc cnate— 
Carriage with m/»'$ iii$t4r'$ daughUr, of. 

Among Budrat of tbo Vtlaina ocito in tbo Mndrac 
Pro»idonoy, tho Hindu Law doos not oporftto to 
rondor inralid a marriago with a docoacod wifo’i 
Bistor’s danghtor. [p. 271, ool. I.j 

Appi al against the decree and judgment 
of the Court of the Temporary Subordinate 
Jndgp, Mapulipatam, in Original Suit No. 52 
of 19:7. 

FACTS appear from the judgment, 

Mr. K. Bathyam AiyanffartioTthe Appellaot, 
w-Tbf lower OonrI erred io fiodiog the tdoplioQ 
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to be valid. The marriage betweeo let and 
2Dd defendant is vtrudha $amban}am or 
within prohibited degrees of relationsltip. 
The Ut defendant wa^ (be sister’s daaghter 

the deaeased wife of 2nd defendant. The 
Hindu Law looks with disfavour on on* 
seemly marriages. Where the hosbaod stands 
in the position of a parent the marriage is 
prohibited. See Asnalayana's Qrihffa Pari- 
iittha. (See Qbcse’s Translation, Volume II 
page 830). The lest was followed by the 
Madras High Ooort in Minakshi v. Pamanada 
(1). The deoision in Roga‘:endra Bou v. 
Jayaram Rau (2) in whish the validity of 
the marriage was upheld was given with 
epesial referense to the Tamil oooniry. It 
does not affect the sustom or roles followed 
by the Telugn Velamas in the Northern 
Oiroars. And here the parties are not 
Brahmans but Sodras to whom the deoision in 
Ragacendra Rau v. Joyaram Rau (2) cannot 
apply. 

Mr. A. Krishnatami Aiyar (with him Mesfrs. 
A. 8. ViiteanaPta Aiyar and Mr. P. Markan- 
deyulu), for the Respondents.—The text of 
Qrihya Parigitiha is not mandatory. It is a 
moral precept, hortatory in its nature. The 
evidence is that the rule has not been ob* 
served as a binding ooetom. This marriage 
took place 24 years ago and no exception was 
tftkan to it daring all this period, Jn 
Bagavendra Rau v. Jayararn Rau (2) the 
Madras High Court upheld the validity of 
the marriage. No doubt the orthodox Brah* 
mins do not look on such marriages with 
favour, bat it has not been shown that the 
rule in Qrihya Parigigtha acquired the force of 
a binding custom. 

The deoision in Ragavtr^dra Rau v. Jaya- 
ram Rau (2) was not meant to be restricted 
to any particular community. It applies to 
both Tamil and Telugu districts. 

The marriage of a Hindu with his deceased 
wife's sister is very common. And surely 
there is nothing incongruous in bis marrying 
bis wife’s sister’s daughter. 

JUDGMENT.—This is an appeal from 
the decree of the Temporary Subordinate 
Judge of Maeolipalam dismissing the plaint* 
iff's suit for the declarations that (be 
adoption of the 3rd defendant by defeudanls 

(1) 11 M. i0at pp. 61, 63; 11 Ind. Jur. 449: 4 Ind. 
Doo. (N. s.) 36. 

U) 20 M. 283; 7 M. L. J. 134; 7 Ind. Doc. (n. s.) 


Nos. 1 and 2 is not true in faot and valid in law 
and that he, the plaintiff, is the next revet* 
si )ner to the Zsmindari and is entitled to 
succeed to it on the 1st defendant’s death, 
and that the alienations by her to defend¬ 
ants Noe. 4 and .5 are not binding on him. 
The Subordinate Judge found the adoption to 
be proved on evidence and be held it to be 
valid in law, Oi that dnding plaintiff’s suit 
failed and it was dismiiised with costs. The 
plaintiff appeeL. 

Be dose not now dispute the fact of the 
adoption hot be contends that it is not valid 
in lav. His argument is that the marriage 
batween defendants Nos. 1 and 2 wao invalid 
under the Hindu Liw as being **viruiha 
gaiabandam," or a marriage between parsons 
within the prohibited degree of relationship 
and (hat they were, therefore, not legally 
husband and wife and they onnld not validly 
adopt a son to themselves. The 1st defend* 
ant was, admittedly, the 2cd defendant’a 
deceased wife’s sister’s daughter. It is claim* 
ed that she could not, therefore, have legally 
married the 2od defendant. For this eon* 
tention the appellant’s Vakil relies on a text 
in Qrihya Parigigtha, stated to be a work of 
the sage Aswalayana, and on the observa* 
tioDs in Minakthi v. Ramanuda (1) adopting 
the rule stated in the text. The text has 
been translated by Mr. Ghose in his ' Prin* 
eiplee of Hindu Law”, 3rd Edition, Volume II, 
page 8 j 0 as follows :— 

“a girl with whom there is no relationship 
unseemly for marriage should be married. 
The relationship such as makes the pair like 
parent and child to each other is relationship 
unseemly for marriage such as the daughter 
of the wife’s sister and (he 8i6(er of the wife 
of the paternal uoele. Some exclude the 
mother’s pofra.” That text, no doubt, treats 
a marriage like the one we have in the present 
ease to be a vtrudha gambandha. Bnt the 
effect of that text has been considered at 
great length in Bagavendra Rau v. Jayaram 
Rau U) and it was held that it was merely 
hortatory in character and not mandatory. 
The same view was taken by the Bombay 
High Court in Ramehandra Krighna Joghi v. 
Qopal Dhondo Joghi (3) (see pages 630 to 633) 
which was followed in 'iamnava Qovind 
Appau V. Laxuman Bhimrao Kulkarni (4). 

(3) 32 B. 619, 10 Bom. L. tt. 948. 

;4; 16 iDd.CsB. 180; 36 B. 633; 14 Bom. L. R. 643. 
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The role 10 one of those moral preaepts the 
breach of which an orthodox Hindn views 
■with di^favonr, bat which does not effect the 
legality of the marriage. The marriage is an 
ondesirable one bat it is not an illegal one. 

As the learned Jadges in Ragateniro Rau 
V. Jayarom Rau f2) have diecassed the 
Question very folly and as we entirely agree 
with their reasons and their view, it is 
anneoessary for ns to go over the same gronnd 
again. That deoision is one of special 
anthority because one of the Judges who took 
part in it was Subramania Ayyar, J., who is 
himself a Brahmin and was thoroughly 
conversant with the parctioe and sentiments 
of the Brahmin community. The learned 
Judges, after examining a large body of 
unimpeachable evidence of well known men 
in this Presidency came to the conclusion 
that, among Hrahmins, the custom of allowing 
a man to marry his wife’s sister's daughter 
was established. They also referred to the 
observations of the learned Judges in Minak- 
ihi V. Ramanada (1) regarding the rule of 
viruiha Samhanda that we are considering, 
and rightly pointed out that it was rather 
assumed than decided to that case that 
the rule was in force. The decision to 
Sagavendra Rau v. Jagaram Rau (2) has 
stood unchallenged now for over 20 years 
and we think that we should take it as 
having settled the question in favour of 
the validity of such a marriage among 
Brahmins. 

The learned Vakil for the appellant there* 
upon argued that the deoision in that case 
should not be applied to the present case 
because that case referred to Tamil Brahmins 
in the south of the Presidency, whereas the 
present case refers to a Telugo Sudra in 
the Northern Oircars, the parties being 
Velamas who are Sudras of a high class. 
At first eight, the distinction seems to bo 
material but on examination it will be 
found to be unsubstantial. The evidence 
given of the validity of the marriage in 
Bagavendra Rau v. Jagaram Rau (2) 
included that of such a man as the Hon’ble 
Mr. N. Subba Bao, who is a Telugu 
Brahmin of the Northern Oircars. The 
Court made no distinction in its finding 
between Tamil Brahmins of the South and 
Telugo Brahmins of the North and there 
is no reason to suppose that there is any 
dutinction between the two on the point. 


[i^i 


The ruling, therefore, we think applies to 
both Tamil and Telugu Brahmins as it 
purports to do. 

Bat it is no doubt a case relating to Brah- 
mins while the pressDt case relates to Sai¬ 
ns. The distinction, however, is not in favour 
of the applicability of the Orihga PariiUtha 
rule to the Utter. The rnUs in the ParisMa 
were meant for the twice born classes and 
for the Brahmins in particular ; they were 
not meant to apply to Sndras at all. The 
Velamas no donbt follow Brahmin customsand 
have copied several of their rule*, but when 
the Brahmin custom itself is in favour of the 
legality of such a marriage as we are dealing 
with there is no room for asmming that the 
contrary rule prevails among the Velamas. 
At any rate, very little evidence is euffioieut to 
justify the ooDclusion that the same custom as 
prevails among Brahmins is followed by them. 
There is evidence in the present case, as 
pointed out by the Subordinate Judge, to 
show that enoh amirriage is valid among 
them, (see D. \V. No. 2 and D. W. No. 3 and 
D. W.No. 23), Instances among allied castes 

have been referred to by several defence 
witnesses and, though that evidence may 
have no direct bearing on the question of 
custom among Velamas, it probabilizss the 
existence of a similar custom among them 
As against that evidence, our attention 
was drawn to the evidence of P, We. 
Nos. 2,3, &, 6, 7 and 21, The effect of the 
evidence of the plaintiff’s witnesses is, we 
think, correctly summed up by the Subordinate 
Judge when he says that they eay that to their 
knowledge there were no instances of a person 
marrying his wife's sister's daughter, and that 
there was no such usage so far as they knew. 
The positive evidence of defense witnesses 
Nos, 2, 3 and 23 which has been accept¬ 
ed by the Trial Judge and which we see no 
reason to discredit though they are not 
men of wealth as some of the plaintiff's 
witnesses are, we think, outweighs the some¬ 
what negative evidence of the plaintiff's 
witnesses. Such a marriage, though legal, 
is apparently not one looked on with much 
favour and that probably explains why there 
are so few instances of it in tbe caste. But 
the paucity of instances does not 
detract from tbe value of those that have 
beeu proved. 

It is for tbe plaintiff to establish his plea 
that the rale of probibitioa relied oa by him 
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applies to the Ist defendaot’s marriage and 
renders it invalid. The Qrihya Parisiitha 
role on the point is not observed even by the 
Brahmins. In itself, it has no binding forse 
partienlarly on the Sndras. It is only if the 
role has been shown to have been adopted 
as a binding onstom by the defendant’s saste 
that we ean give it any legal effeot. The 
argoment that there is a presamption that 
the oaste oastom is in aosordanoe with tbe 
presepts of the sages than against them, is of 
no forse in this ease, as the oastom regarding 
this marriage was established to be otherwise 
by the Indian Law Reports, 20 Madras 
ease, with reference to Brahmins whose 
ways these Velamas oopy. We agree with 
the Sabordinate Judge that the plaintiffs has 
failed to establish that there is any role of 
law or oaste oastom against the validity of 
the Ist defendant’ll marriage with the 2nd 
defendant and that, on tbe other band, tbe 
defenoe evidenoe shows that it is in 
aooordanoe with the resogniaed praotioe in 
tbe oaste. 

It is oonoeded that in the Velama oaste a 
man may marry bis own sister’s daughter as 
also bis wife’s own sister. There does not 
seem to be anything very strange then in his 
being permitted to marry bis wife’s sister’s 
daughter. Tbe marriage of the defendants 
took plaoe twenty>foar years ago and no one 
seems to have taken any ezoeption to it till 
now. The defendants had several ohildren born 
to them but they seem to have lost them all 
and 80 they took the 3rd defendant in adoption 
in 1910. The evidenoe of witnesses Nos. 1 
and 2 and tbe doouments referred to by the 
Sabordinate Judge Exhibit II Series, III 
and X to XXI (a) show that plaintiff and 
his family and tbe defendants were moving 
on terms of intimaoy till reoently and that 
plaintiff took no ezoeption to the marriage 
himself. In these oiroumstanees, it is a 
satisfaotion to 6nd that we are not obliged to 
deolare tbe marriage to be illegal. 

No other point has been argued before 
ns. Finding tbe 1st and 2nd defendant’s 
marriage to be perfeotly legal, it follows that 
the objeotion to tbe legality of the 3rd 
defendant's adoption based solely on its 
illegality fails. Tbe plaintiff's appeal most, 
therefore, be dismissed with oosts, 

u. 0. p. 

Appeal dttmisied. 

f 


BOMBAY HIGH COURT. 

SicoHD Civil Appeal N':'. 1S2 or 1919. 

June 24, 19;;0, 

Present: —Sir Norman Maoleod, Xt., Chief 
Jastioe, and Mr. Jostioe Fawoett. 

GIRJASHANKAR DAJI BHAT— 

PlAINTIPK —ApPBLLiMT 
versus 

MURLIDHAR NARATAN CHAUDHARI 
—Dependant— Respondent. 

Hindu Xaiw—Vritti, lohefhcr immoveable propertj/—^ 
Interference xoifh right—Injunction, suit for—Acquies¬ 
cence in decision of caste, e^cct of-‘Specific Relief Act 
ac-/l877J,H.64. 

Tajman vritH is immoroablo property and an 
owner of such property ia entitled to seek tbe 
protection of tbe Court by way of injunction 
against any undiio interference with bis right as 
such owner by tbe caste. Where, however, the 
owner of a vritti has for several years acquiesced 
in a decision of the caste he ie not entitled to 
seek tbe protection of tbe Court against tbo action 
of the casto. [p. 272, col. 2.] 

Ssflond appeal from the decision of the 
First Class, Subordinate Judge, at Nasik, in 
Appeal No. 226 of 1917, reversing the desreo 
passed by the Subordioate Jndge, at Yeola in 
Civil Suit No. 450 of 1916. 

Mr. H. V. Divatia, for tbe Appellant. 

The Hon’ble Mr. T. Strongman, (with him 
Mr. A. Q. Deeai), for tbe Respondent. 

JUDGMENT. 

Maoleod. 0. J.—The plaintiff sued for an 
injunstion restraining the defendants from 
prohibiting plaintiff from offiaiating in 
bis tJn'm' as Upadhyaya among the patidar 
Gujaratis of Yeola, and from reoeiving 
the perquisites of the vritti. The plaintiff 
alleged that be was the hereditary priest 
of tbe oaste and had a right to officiate in 
the yajman vritti as such priest ; that be 
had officiated in tbe vritti till Pausha of 
Samvat 1962; that the defendants asked 
him to do certain acts, prejadioial to his 
vritti, that the plaintiff refused to do 
these acts, and thereupon the defendants 
issued an illegal order to their friends 
and castemen that they should not allow 
the plaintiff to officiate in bU vritti and 
perquisites to him. Therefore, tbe 
^a.ntiff 6led the suit for an injunstion. 
Me succeeded in tbe lower Court. That 
decision was reversed in appeal, the Court 
ending that, although the plaintiff was the 
hereditary priest of Yeola, hia sontinuance 
or removal from each office was ezsln. 
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eively within the oompetenae of the oiste 
and was a oaste qaestion and, therefore, 
sneh a qaestion was beyond the jarisdiotioo 
of the Civil Coarts. Carioasly enoD?b, in 
•oming to entirely opposite eonolasicna both 
Coarts have relied apon the desision in 
Qhelabhoi Gavrithankar v. Bargov.m Ramji 
(1). There Mr. Jaetioe Obandavarkar held 
that, ' an hereditary priesthood vested in 
partioolar families is regarded as vritti, 
or immoveable property, wbisb is the 
soarse of their maintenance. Sooh families 
have for generations lived on these vtittii ; 
and to tarn them adrift now on the 
ground that their eastes san take away 
their hereditary rights wonld be not only 
•ontrary to the nature of the right, 
treated by eostom, bat it woald amoant 
to spoliation." No doobt in that ease the 
plaintiff eoaght to establish bis right as 
hereditary priest of a partisalar seotion of 
the easte in the family of the Ist defend* 
ant, and it was soagbt to make a distine- 
tioD between an aetion brought by an 
hereditary priest against a partienlar 
family, and the elaim for an injanation 
against the easte or the pinchoi who 
seek to prohibit him from exersisiog that 
offioe. It seems to me that ones yoa decide 
that an hereditary cffiie of this nature 
is immoveable property then there most 
be a right in the owner of euoh immove¬ 
able property, to seek the proteotion of 
the Coart against any ondue interferenoe 
with bis right as owner. Therefore, if the 
present defendants had been proved to be 
interfering with the plaintiS’s right, and 
it may be presumed that the plaintiff is 
an hereditary priest to the families of the 
defendants as well as to the other families 
of the taste to whith they belonged, the 
plaintiff would have been entitled to an 
inianttion restraining the defendants from 
interfering with that immoveable property. 

But, in dealing with injunttions, there 
is another qoestion whith has to be eon* 
eidered by the Courts. It did not appear 
from the judgment of the Trial Court that, 
as a matter of fast, the eomplaiot whioh 
the plaintiff had to make regarding the 
interferenee of the defendants took plate 
■0 far bask as ten jears ago. 1 tertainly 

(1) U Ind. Cat. d28| 86 B. 94 at p. 104| 18 Bom. L. 

B.U71. 


read the 2nd paragraph, on page 8, as implying 
that quite reoently the pinchat had asksd 
the plaintiff to give Rs 21 to bis bhau- 
bind Nageshbhat and Rs. II to his 
bhnuband Gopal oat of the perquisites 
reoeived by him, and, on his refasing to 
do so, they prohibited him from offiiiating. 
Now, however, it appears that that inter- 
ferente took plate in Samvat ir62, and 
that thereafter the plaintiff had disputes 
with his bhaubttndt, and sued to retover 
from them his share in sums oollaoted by 
them for their servioe^ as offiiiating family 
priests. It appears now that the present 
plaintiff is not the only member of the 
priestly family to whith hereditary rights 
have been given, and that, as a matter of 
fast, some ten years ago disputes arose 
between members of the priestly family 
as to how the emoluments of the office 
should be distributed, and the taste inter* 
fered, not with regard to the exercise of 
the hereditary offioe, but with regard to 
how the emolaments of the office were to 
be distriboted amongst tbe members of the 
priestly family. Whether that would afford 
ground for an injunotion is a qaestion 
whioh I need not deal with, betause, in 
my opinion, the plaintiff, by aequiesoing in 
the aetion of tbe defendants for so tong, 
bus debarred himself from seeking tbe 
protestion of the Court. In my opinion, 
therefore, the deoree of the lower Oonl't 
must be eonhrmed and the appeal dismissed. 
Parties to pay iheirowo oosts throughout. 
The oross'objettions whith are not pressed 
are dismissed. Parties to bear their own 
ootts of the tro3s*objeotioL8. 

FaWcitt, J.—I ooDtur, The ease of Ohtla* 
bhai Gavriiban ar v. Bargoian Ra\nH (U vir¬ 
tually says that a Hindu is legally bound to 
aotept the miListratione of a hereditary family 
priest onlees the latter has beoome patita , 

I. e , outtaste, or has detUned to officiate. 

It is not alleged that either of the laiit 
two tonditions have ar^en in this oase, and, 
therefore, the action of the taste in preventing 
the plaintiffs from giving bis minittrationt as 
a hereditary family priest, whith he has bten 
found by bith the lower Courts to be, 
does, in my opinion, give rise to a taose of 
action against them. The caeo teems to n*e^to 
fall nnder seotion 54 of the SpetiBo 
Act, in that the defendants have invaded 
tbe plaintiff’s right to, or enjoymeut o», pro- 
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perty. Mos. of thcs^ oases of vritti are 
based on the viey that there ii a distarbaoce 
to an offiie of the natore of trespiFs and an 
iojunotion is an ordinary form of relief 
a^aiost the pers n who ootnmits that wrong, 
The eare may also be said to be one where 
the injanotion woald tend to prevent a 
moUiplioity of jadioiil proeeedings, and to 
that extent it is a propec oa^e for the grant 
of a perpetnal injonofoa No doabt the 
praatiee of the Bombay Csarts is generally to 
refoas preventive relief which would have 
the rearlt of forcing a parliiolar pr’e<t 
on a yaiman, see Rija v. ArM\'.a- 
(^), But this is not a case of 
an icjonotiin against a yamnn. The in- 
janetion is sought against the members of 
the caste panchayat, and it would still be 
open to any of the families of that caste to 
eontinoe to refase to employ the plaintiff, if 
they so deem fit, and the plaintiff would then 
have the right, which has been recognised 
in this Presidency, of suing the priest, who 
actually performs the ceremonies, for the fees 
which should have gone into his pocket. 
Having regard to the fact that this remedy 
is stilt open to the plaintiff in the case of 
future ceremonies, and any past ceremonies in 
respect of which the right of snit is not 
time-barred, and to bis delay in applying to 
the Oourls for preventive relief against the 
caste panchayat, which virtually amounts to 
acquiescence, I concur in thinking that the 
lowerCourt’e refusal to grant au injunction 
should be upheld. 

Decree confirmed. 

(2) 3 B.232i2Ind, Doc. (n. 8 .) 150 . 


CALOUTTA HIGH COURT. 

Appeal from Appeluti Decree No. 1540 

or 1916. 

April 8, 1919. 

PfwentJustice Sir N. R Chatterjea, Kt, 
and Mr. Justice Newbould. 

BASANTA KUMAR CHOWDHURI 

AND OTHSHB—PuiMTirra— Appellihts 

versui 

The SECRETARY OF STATE for INDIA 

Ilf COUNCIL AND OTHERS—Defendants 

„ , —RsiPONDENTS. 

Iranifcr of Properly Act (lY of 1882 ;, «. 112 - 

13 


Fi^h-rrici, l-oi: of—tease, forjeiture 'of—Waiver of 
fv’feiture. 


Plaintiff obtaiiiod certain flshorles on lease from 
tho Govoriiiiieiit on tho condition that tliey sliould 
n>t li ‘transferred without tho pormission of tho 
D 'puty Or.miniasioner In tlio plaintiff sub-let 
the tishories and thereby incurred a forfeiture 
of hia lease an<l, owinir to tin's, tlic Deputy Com- 
iiiissioner in 1911 cancelled tho lease. It appeared 
that rent for a period Biibsoquent to tho plaintiff's 
granting tho sub-lease and before cancellation of 
the loase, and fi>r tho peiiod subsequent thereto 
had not only been accepted but was realised by 
attaching the moveable property of the plaintiff: 

Ilctl, that, having regard to the provisions of 
section 112 of the Transfer of Property Act, tliero 
was a waiver of tho forfeiture and the plaintiff 
was entitlcfl to a tleclaration of his title to the 
fisheries utider the lease, and to possession thereof, 
[p. 27t, col. 1.] 

Appaal against the decree of the District 
Judge, Sylhet, dated the 1st of April 1916 
affirming that of the Suborlioale Judge, 6rst 
Court, of that District, dated the 25th of 
March 1915, 

FACTS apoear from the judgment. 

Dr. Saral Ofiandra Baea't (with him 
Baba Ilenf.nira Kumar Dot), for the Appel, 
hnls.—Rsfers to section 112 of the Trans¬ 
fer of Property Act, It is not a question 
of evidence, it is a qoe.stion of law. Lessor 
oiD waive the forfeiture, there is nothing 
to prevent that. I rely also on section 115 
of the Evidence Act, by bis conduct the 
Secretary of State is estopped from saying 
that I have no right to fishery. The Secre¬ 
tary of State ie debarred both on the 
ground of waiver and estoppel. Such 
acceptance of rent would go to oonstitate 
a tenancy. My client bad a subsisting 
tenancy at the time of the suit. Refers 
to Rai Mohan De v. Mali Lai Saha Poddar 
(1). Having received payment from rae, 
how can the Secretary of State now turn 
round and say I had no title to jalkar 
mahnl for these years for which they re- 
ceived rents from me ? By demanding 
rent, he shows that tenancy was eubsisting 
notwithstanding the alleged forfeiture 


nain hoondoo v 

T. F. Brown (2). 

Ram Oharan Miira, Senior Qovern- 

^^••'^Ohundra 
for the Respondents.-Laisor 

had the power to eleot. Rsoeipt of rent 

0) 31 Itid. Ch9. 331, 22 C. L. J. 640 
(2) I i C. 176; 7 lud. Doc. (X. 8.) 117. 
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^Uer tbe deterraiDatioo of lea<)e wonld not 
^monot to waiver. He oanoot say that his 
old teoanoy ooDtinnes. He might sue for 
refood aod damages. I determined his ten- 
anoy in Jannary 1911. Tbe proviso in 
seotioD 112, Transfer of Property Aot, is im* 
portant. Waiver oan only be pleaded if 
lessor was aware of forfeiture. Deputy Com* 
missioner’s agent was not antborised to 
reseive rent for a oanselled lease. Deputy 
OoMmiesioner oanoelled the lease. Aooepl* 
anse of rent must be by lessor. He has 
tbe power to oanoel lease. To apply reo- 
tion 112, Transfer of Properly Aot, tbe other 
side must show aooeptanoe plus knowledge of 
forfeiture. 

Dr. Basak was not called upon to reply. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs to recover 
possession of two Bsheries on establishment 
of the plaintiff's right thereto. 

These 6sheries are called Mahal Samil 
fisheries and are governed by the provisions 
of tbe Assam Land and Revenue Regula* 
tioD, I of 1886. These two fisheries were 
let out by Government in periodic Mahal 
Samil Settlement many years ago, and it 
is found that the plaintiffs held under 
tbe condition that the fisheries should not 
be transferred without the permission of 
tbe Deputy Commissioner. It appears that 
these fisheries were«ub-let by the plaintiffs 
in 1908 to certain persons. The Deputy 
Commissioner in 1910 called on the plaintiffs 
to ehow cause why tbe lease under which 
they held, should not be cancelled, On 
tbe 23rd January 1911, the Deputy Corn* 
miseioner cancelled the lease. The plaintiff’s 
case was that they were land holders within 
tbe meaning of tbe Regulation and that 
they bad power to transfer the lease but, 
as a matter of fact, they did not do so. 
There were various other matters alleged 
in tbe plaint. 

The Court of first instauce dismissed 
tbe suit and that decree was affirmed on 
appeal. Tbe plaintiffs have appealed to 
this Court. 

Several questions were raised on behalf 
of the appellants, but it is unnecessary to 
go into them because we think 
that the appeal should succeed on the 
ground that there was waiver of forfeiture 
00 tbe part of tbe lessor, 


As stated above, the plaintiffs granted 
sub teases in the year 1908 and the lease 
of tbe plaintiffs was cancelled by tbe Deputy 
Commissioner in 1911. 

When the case was argued before us on 
the previous occasion, it was pcintbd out 
on behalf of the appellants that the rent 
was accepted by the lessor or realised by 
the lessor for a period sabseqaent to the 
alleged forfeiture of tbe lease and 

after the lessor had knowledge of such 
forfeiture. Wp, therefore, sent back the 
0486 to the lo^er Appellate Court for a 
finding npon that point and also as to 
the oironmstanoes under which the rent 
was received or realised. Tbe parties were 
allowed to adduce evidence on the points. 
The learned District Judge has now returned 
hie findings. He eays *'the evidence shows 
that rent was realised for this Mahal Samil 
fiihery as well as for other properties by 
attachment process ; tbe peons who were 
deputed with the attachment orders have 
been eiamined ; the cheques have been 
passed. There seems no doubt that rent 
was realised by attachment in respect to 
this Mahal Samil fishery on various dates 
in 1915” and also that realieation was 
made in the same way on the Idtb 
December 1910, (i. e, before the canoella* 
tion of tbe lease). 

Now, section 112 of the Transfer of 
Properly Act lays down that a forfeiture 
under section 111, clause (p), is waived 
by acceptance of rent which has become 
due since the forfeiture, or by distress 
for such rent, or by any other aot on tbe 
part of the lessor showing an intenliop to 
tieat the lease as subsisting : Provided 
that the lesnor is aware that the forfeiture 
has been incurred *. Provided alco that, 
where rent ie eocepted after the institution 
of a suit to eject the leesee on the ground 
of forfeiture such acoeptauce ia not a 
waiver. 

It is clear upon the findings that rent 
was not only accepted but that the rent was 
realised by actually attaching tbe moveable 
properties of the plaintiffs s and this was 
done for a period subsequent to the 
plaintiff's granting the sub-lease (by reason 
of which the forfeiture woe ineorrcdl and 
before the Deputy Oommieeioner made Che 
order eancelling the lease of the plaiol- 
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iffs as also for tbe period eobseqaent 
to it. 

It was oonteoded before os by the 
learoed Senior Government Pleader that 
where rent is aooepted after the ineiitation 
of a sait, eooh aoeeptanoe is not waiver. 
Bat, in tbe first plaoe, no soit bad been 
broDgbt by tbe lessor to ejeot tbe lessee; 
it is tbe lessee who baa brought a sait 
for establishment of his title and reoovery 
of possession. In the next plaoe, the rent 
bae been realised from the plaintiffs not 
only after tbe institation of the sait bat 
before tbe institation of tbe sait, and before 
the sanoellation of tbe lease, as well as 
sabeeqaent thereto. 

Tbe learned Distriot Jadge was of opinion 
that the rents were realised from tbe 
plaintiffs by the sobordinate ofiBoers of 
tbe Oepaty Commissioner saoh as tbe 
losal Tahsildar witboat the knowledge of 
the forfeitare. Bat that ie immaterial if 
the Deputy Commissioner had knowledge 
of it. Tbe learned Judge says that tbe 
Deputy Commissioner bad merely informa* 
tion of tbe granting of the sub lease, in 
1910 ; and, although he issued notiee to 
show oaube why the lease should not be 
eanoelled, the petition showing oause was 
filed before the Extra Assistant Commissioner 
in Desember 1910, while tbe matter was 
pending before the Deputy Commissioner, 
and that, therefore, the latter sannot be 
said to have definite knowledge of the 
forfeiture before tbe :^3rd January 1911 
when heoanoolled the lease. But, although 
the lease was oanoelled on tbe 23rd January 
1911, the forfeitare took plase mush earlier. 
Tbe sub-lease was granted in 1908 and 
it sannot be said that the Deputy Com¬ 
missioner was not aware of the forfeiture 
when be issued notiee to show eause why 
the lease should not be eaneelled on that 
ground. Even if the knowledge of the 
Extra Assistant Commissioner (before whom 
the petition of tbe lessee showing oause 
was presented) be not t*ken to be the 
knowledge of the Deputy Commissioner, 
the latter must be taken to have been 
aware of tbe forfeiture when bo issued 
notiee upon tbe lessee to show eause when 

the lease was aotually oanaelled on the 
23rd January 1911, 

It appears tbat rent was realised on tbe 


19th Deoember 1910, t. e., after notiee to 
show oiuse was issued, and before the 
lease was oanoelled on tbe 23rd Januiry 
1911. 

Tbe realisations by the subordinate offioers 
were on behalf of the defendaot and the 
defendant bad the benefit of those realisa¬ 
tions. 

We think, having regard to the faets 
found and tbe provisions of seotion 112 
of the Transfer of Property Aot, that 
there was waiver of the forfeitare. In thia 
view, it is unneoessary to oonisder tbe 
various other questions of law whioh have 
been raised in the ease. 

The deoreea of the Courts below are set 
aside and the plaintiff’s soit is deoreed. 
The plaintiff’s title to the fisheries under 
the lease will be declared and they will 
reeover possession thereof, Tbe amount of 
mesne profits will be asoertained in further 
prooeedings upon tbe applioation of the 
plaintiffs. 

The plaintiffs are entitled to oosts in 
all Courts. 

Decree set aside. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1075 op 1917, 

Marsh 22. 1920, 

Present :—Mr. Justise Sadasiva Aiyar 
and Mr. Justise Spenser. 

M. KRISHNAMACHARIAR— 
Depbmlant No. 1 —Appellant 

versus 

T. TIRUVENGADA CHARIAB 

— PlaINTIPP—AND DEPENDANT No. 2 AND 

HIS LroAi. Rbpresbntative—Respondents, 

Transfer of Property Act (tV of 188?), s 43_ 
Tranaf'^ree not mialed by representation, whether etu 
titled to protectwn ^ Edoppel , 

Section 4.3 of the Transfer of Property Act being 
intended to bonoflt only transferooa who have 
boon really misled cannot bo taken advantage of by 
atranaforeo who is not proved to hare boon misled 
by the erroneous roprosoutation of the transferor 
as to the latter’s power to tranafer. [p. 270, col a.J 
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Pandiri Bangaram t. Karumoory Suhharaju, 8 
Ind. Cas.SSS; 34 M. 169 at p. 161;8M. L. T. 286, 
followed. 

Jag hlohan Singh v. SUa Ram Singh, 39 Ind, Cae. 
186} 20 0. C. 7?, dtBsentcd from. 

SeooDd appeal agaioat the deoree of the 
Sabordioate Jodge, ChiDglepnf, io Appeal 
Sait No. 89 of 19!6, (Appeal Suit No. 379 
of 1915, OD the Gle of the Distriot Coort of 
OhiDglepot), preferred agaioat the deoree 
of the Ooort of the Additional Distriot 
Maneif, Ghinglepnf, in Original Sait No. 
93 of 19IA (Original Sait No, 557 of 1913 
on the Gle of the Distriot Maneif’s Coart, 
Conjeeyeram). 

FACTS appear from the jadgment. 

Messrs. V. 0. Seshaehariar end K, V. 
S^tha Aiyinyar^ for the Appellants.—Seotion 
43 of the Transfer of Property Aot shoold be 
held to enore for the beneGt of a transferee 
not misled by the transferor's representation 
as to title. The deoision in Pandiri Bangaram 
T. Karumoory 5L'&&arau(l) was doobted by 
one of the Judges who was a party to it in 
Battikudur Bardin Ran v. Andar Sayad 
Ahbai Sahtb (2). Dr. Goar doobts its soand> 
ness in bis Commentaries on the Transfer 
of Property Aot. It shoold be re oonsidcr* 
ed. 

Moreover, the words 'and the transferee 
has been misled by the erroneous re* 
presentation* do not oooar after *oon- 
eideration’ in section 43 of the Transfer of 
Property Aot. Vide Jag Mohan Singh v. 8Ua 
Ram Singh (3) contra. There is no 
reason for plaoing a narrow oonstraotion on 
seation 43. 

Mr. M. 0. Parthoiarathy Aiyanger, for 
the Respondents referred to the ruling in 
Pandiri Bangaram v. Karumoory Suhbaraju 
(1) whiob has been eonsistently and uniformly 
followed in a series of eobseqaent deoisions, 
and shoold be preferred to the Oadh 
ruling. There was no reason for disturbing 
them now, 

JUDGMENT. 

SiDiSiVi Aitar, J. —The only qaestion of 
law arguable in this ease is whether seotion 
43 of the Transfer of Property Aot oan be 
taken advantage of by a transferee who is 
not proved to have been misled by the 

(O 8 Ind. Cm. 888| 84 U. 160 at p. IGli H H. L. 
T. 286. 

(2) 27 Ind. Cm. ?85i 28 M. L. J. 44. 

(81 89 Ind. Cm. 166} 20 0 . 0. 72. 


erroneous representation of the transferor as 
to (he latter’s power to transfer. 

It is tree that the words **and the trans* 
feree has been misled by the erroneous 
representation” do not oooar after the word 
‘oonsideration” in seotion 43. Pandiri 
Bangaram v. Karumoory Subbaraju (1), 
however, deoided that though sooh additional 
words do not oooar in this seotion, the 
Legielatnre most have intended to beneGt 
only transferees who have been really misled. 
The provision being one based on oonsidera* 
tions which Courts of Equity, rather than 
Courts applying striot law, take notice of, it 
was evidently considered that a person 
who was really not misled ooold not have 
been inlended to have the beneGt of the pro* 
vision. 

1 followed Pandiri Bangaram v. Karumoory 
Subbarojn (1) in HatiHudur Narain Bao 
V. Andar Sayad Abbas Sahib (2) (sitting with 
Hanray, J.) tboogh 1 felt some doubts 
whether such addition to the language of 
ceolion 54 could be taken as having been in* 
tended by the Legielatnre. I agaiu followed 
it in Kodi Sankara Bhalta v. Moidin (4), 
sitting with OldGeld, J. Another Division 
Beneb (Bakewell and Phillips, JJ.) has 
followed Pandiri Bangaran v. Karumoory 
Suhbaraiu (Din Venkata Lakshmi Karasuyi/s 
V. Meenakshi Ammul (5). [See also Suami- 
natha Mud'ili v 5ararana Aludali (6) where 
sitting with Spencer, J., 1 refer at page 378 

to Pandi.i Bangaram v. Karumoory Subbi- 
raju (1), as having been followed by me with 
eome hesitation in Hottikudur Narain Bao 
V. Andar Sayai Abbas Sahib (2),] 

The Patna High Ooart has also followed 
PandiW Bangaram v. Karumcory Subharnju 
(1) in Chakrapani Nandi v. Srimati Qayamoni 
Dosi (7). 

There is no doubt as to the opinion of Dr. 
Goar doubting the oorreotnesa of Pandiri 
Bangaram v. Karumcory Subbaraju (1) 
and (here is an Oadh case Jag Mohan 
Singh v. Sila Ram Singh (3) in favour of the 
appellant and in suprort of the doubts I 
expressed in Battikudur Narain Rao v. 
Andar Sayad Abbas Sahib (2) but I think 


(4) 40 Ind Cm. 147| 36 M, L. J. KO, 8 L. W. 100. 
(6) 62 Ind. Cm. 992} 10 L. W. 22l| (19191 M. W. 


M. 707. 

(8) 40 Ind. Cm, 681} 88 M. L. J. 870. 

(7) 48 Ind. Caa. 228} 6 P. L. W. 210, (1918) Pat, 

178. 
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that the matter sboald now be deemed 
settled on the prinoiple of ttare decisit b 7 
the aniform deeisions in this Oonrt for the 
p%9t 10 years eiooe Pandin Banff^ram v. 
Karumoorf/ Subbaraju (1) was deoided io 
liarah 1910. 

I wonld, therefore, dismiss the seoond 
appeal with plaiotiff’e sosts. 

SptNCBS, J.—This is not a ease in whioh 
the appellant oan elaim the beneht of seo- 
tion 43 of the Transfer of Property Ast as 
it has not been fonnd as a fast that the 
2 Qd defendant made any erroneons repre¬ 
sentation to Srinivasa Pillai who was let 
defendant’s predeaessor in title when he sold 
the snit land to him in 1896. 

It is not neaessary for the purpose of this 
ease to import any wider expansion of the 
prinaiples of estoppel than those whioh are 
aontained in the plain words of the eeation. 
A transfer made not in oonseqnenae of any 
representation of title bat independently, or 
made with some representation whioh is not an 
erroneous one, or is erroneous and the trans¬ 
feree knows it to be erroneous, will not some 
within the soope of the seotioo. 1 aonsider 
that a oorreat oonstruation was plaaed ou 
this seotion in Pandiri Bangarim v. Xaru- 
moori/ Subbaraju (1), whiah oonBrmed a 
judgment of mine, and in Venkaia Lakshmi 
Narataj/i/a y. ifeenahhi Ammal (5), and I 
should have no hesitation in following those 
desisioDs if there was any diversity of rulings, 
but io faot no direat authority has been 
quoted io support of the appellant’s Vakil’e 
argument that theeSeot of seotion 43 has 
been misunderstood by the lower Appellate 
Court, He has only an observation in Gonr’s 
Transfer of Property Aot, Note 720 at 
page 44d, and a desisioo of the Oudb Court 
in Jag Afohan Singh v. Sita Ram Singh (3) 
in his favour. The desisioo in Ohakrapani 
Nandi V. Srimati Oayamoni Dati (7) is also 
against bis sontentioos. 

I agree that the second appeal should be 
dismissed with oosts. 

M. C. P. 


OALOUTTA HIGH COURT. 

AppBkL FROM Appellstc Diciii No. 70 

OP 1918. 

May 21. 1920. 

PfMetif: —Mr. Justise Walmsley and 
Mr. Jnstiee Greaves. 

MANUJENDRA DUTT OHOUDHURY 
—Plaiwtipf—Appbllamt 

versus 

BESWANATH ROT asd ittoreiB 

— OgPENDiNTS—R fsPOKDEKTS. 

Intcre.'ft—Fraud and undue injiuence, absence of— 
niyh rale of interest, whether recoverable. 

Id the absenco of fraud or undue iaduouce, tin 
holder of an instrument is entitled to recover 
interest at the rate stipulated in the instroment, 
ovoD though the rate may be 25 per cent, per 
menaem. [p 278, col. 1.} 

Appeal against the decree of the Addition¬ 
al District Judge, Khulna, dated the 6th 

October 1917, aflBrming that of the Subordi- 
cate Judge of that District, dated the 25tb of 
June 1912. 

FACTS appear from the judgment. 

Dr. Dtrarkannth Mitler (with him Babu 

Baiuknath Bkattacharje$), for the Appellant._ 

Having regard to the recent Privy Council 
decisions in Atiz Khan v. Duni Ohand (1) 
and Balia Mai v. Ahad Shah (2) there 
is nothing to prevent me from recovering 
interest at the rate stipulated in the lease 
and the authorities rslied upon by the 
Courts below are no longer good laws. See 
also Bejog Kumar y. Satish Chandra Qhose{i). 

Babu Brojolal Ohakratarij, (with him 
Babas Panchanan Ohosal and Protul Chandra 
Bat), for the Respondents.—The Privy Conn- 
oil decisions cited by my learned friend 
have no bearing on the facts of the present 
case. According to the scope of the order 
of remand the whole question depends upon 
section 74 of the Contract Act. The 
stipulation for the payment of a high rate of 
interest was intended to secure punctual 
payment of rent and cannot be said to 
represent the loss which the lessor is put 
for non-payment. The stipulation was thus 


(1) 48 Ind. Cai. fi33; 23 0. W. N. 130- IQi p p 
19l8j 186 P. W. R. 1916 (P. 0.). 

(2) 48 Ind. Cos. 1, 23 0. W. N. 283, S'; M r t 
ei4,16A.L.J 906jI24 P. R. ipifi. 25 M ^ 

(P. C.) 26j 21 Bom. L. R. 668 (P 0 f ‘ **• 

(8) 60 Ind. Cm. 1007j 24 C. Vf. N.’ 444, 


Appeal dismissed. 
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One by way of penalty and oomes onder 
ieetioD 74 of the Oontraot Aot. Moreover, 
there oan be no doabt that the rate of 25 
per eeot. per meDsem is an onooneoioDable 
rate. Refers to Krishna Oharan Barman v. 
Sanai Kumar Das (4) acd Upfndra Lai 
Qupta V. AtauUa (5). 

Dr. D. N, Mitter was not sailed opon to 
reply. 

JUDGMENT. 

Walmblit, J.— Sinse the order of re* 
maud passed by this Coort od the 12th 
Marsh 19W, and sinse the order passed 
by the learned Distriot Judge on the 6th 
Ostober 19.7, there have been pobliehed 
deoisioDB of their Lordships of the Privy 
OoQDoil in the ease of Atit Khan v. Duni 
Ohand (1) and in the ease of Balia Mai 
V. Ahad Shah (2), In view of these 
ralings I think the qaestion raised in this 
appeal mast be taken as settled. The 
Ooorts below held that the defendants have 
been anable to prove fraad or ondoe 
itflaense, and, in my jadgment, it follows 
that the plaintiff is entitled to reoover 
interest at the rates etipolated in the lease ; 
that is, at the rate of Rs. 25 per sent, per 
mensem. Interest will be oalealated at that 
rate ap to the date of the institation of the 
enit and interest will ran again at 6 per 
eent. frsm the date on whish the Brat 
Coart passed its deoree. We make no order 
as to oosts. 

OeiAVES, J.—I agree. 


(4) d4 Ind. Oai. 60Q| 26 0. L. J. 24; 44 0. 162( 21 
0. W. N. 740. 

(6) 86 Ind. Cm. 404| 21 0. W. N. 108. 


BOMBAY HIGH COURT. 

Second Civil Appeal No 677 of 1919. 

Jane 30, 1920, 

Pretbnt: —Sir Norman Maoleod, Kt„ 
Chief Jastiee, and Mr. Jnstiae Fawoett. 
RAMA RANCHHOD— Difcmdant 

—Appellant 
versus 

Sat/fJd ABDUL RAHIM— Plairtiff 

—Respondent. 

Landlord and tenant—Ejectment—Notice to guii, 
necenstty of—Jenant settirm up permanent tenancy, 
ivhethcr entitled to notice^Bombay Land Revenue 
Code (Act V of 1879^, s. 83— Permanent tenancy 
— Presumption—Grant, j:^oof of, whether neceeiary 
—Burden of proof—Admiuton by tenant of annual 
tenancy, effect of. 

A ploa of pormanoDt tooaooy sot op hj‘ a tenant 
does not amoniit to a disclaimor of tho landlord's 
title so ns to disentitle the tenant from demanding 
R notice to quit. [p. 279, col. 1.] 

A tenant roljing npon tho presumption contained 
in saotion 83 of tho Bombay Land Korenne Code 
need not sot op and prove a grant, [p. 280, ool. 2.] 

Whore a tenant relies upon the presumption 
contained in section h 3 of tho Bombay Land 
Revenuo ('ode it is for tho landlord to prove an 
agroomont or usage m to the intondod duration of 
the tenancy, [p. 280 , ool. 2 .] 

The presumption ns to pornianonoy arising from 
tho antiquity of the tenancy cannot bo displaced 
hy proof of a document in wbiob the tenant ndmlta 
himself to be an annual tenant, if it is shown that 
tho tenant still continues, in spite of tho document, 
to hold the laud on the old rent, [p. 260, ool. 2.] 

Sesood appeal from the deoision of the 
First vlaes, Sobordinate Judge, A. P., at 
Broaob, in Appeal No. 8 of 1917, varying 
the deoree paseed by the Seoond Claes, Sob* 
ordinate Judge at Aokleshwar, in Civil Suit 
No. 170 of 1916. 

Mr. Q. N. Thakor, for the Appellant, 

Mr. fl. V, Dioalia, for the Rdspondent. 

JUDGMENT. 

M^olioo, C. J.^Tbe plaintiff in this 
ease sued for poasession of the plaint land 
from the defendant and for Be. 16 ae rent 
for the season of Samvat 1972, alleging that 
the defendant was saltivating the plaint 
land, that he had passed a rent*note for 
the same for Samvat 1939, and that be 
wae bolding over on the expiration of that 
year. The defendant in his written state* 
meat pleaded that bia ansestora were per* 
manent tenante on the land and eobe waa 
a permanent lenent. That the enit ^ waa 
also bad as plaintiff had given no notiee to 
dFtfrmioe the alleged tenantf. 
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The Trial Conrt found that the permanent 
tenanoy set up by the defendant was not 
proved. But the plaintiff’s claim for 
poseession was rejected on the ground that 
it was bad for want of notice. Accordingly, 
a decree was passed for the amount of rent 
only. In appeal the learned Appellate Judge 
also held that the defendant had not proved 
his permanent tenancy. But he differed 
from tba decision of the lower Court on 
the question of notice and held that no 
notice to quit was necessary as the tenant 
had disclaimed the landlord’s title. There* 
fore, the plaintiff was decreed possession in 
addition to the amount decreed in the lower 
Court. 

In appeal, the first question that arises 
is whether, assuming that the defendant 
was a yearly tenant, notice was necessary 
on the facts of the case, and that depends 
entirely on the question whether the defend* 
ant has disclaimed the landlord’s title and, 
therefore, disentitled himself from demanding 
notice to quit. The question seems to have 
been set at rest by the decision in Vithu 
V. Dhondi (1). There it was held that 
**the plea of permanent tenancy set up for 
the first time in the defendant’s written 
statement in the present case was not such 
a disclaimer of the landlord's title as to 
dispense with pronf of legal notice to 
quit." The respondent in that case relied 
upon the decision in Baba v. Vishvan'itk 
Josbi (2), There it was held that where a 
tenant set up a claim to be a mi>a«dar, that 
was a sufficient disclaimer of the landlord's 
title. The judgment was based on the decision 
of an English case— Vivian v. Mo it (3). 
But it has been held by the Privy Council 
in Maharaja of Jeypore v. Rukmini Pattamaha- 
devi (4) that the doctrine of Ptuian v. 
Moat (J) does not apply to Indian tenures 
such as were before the Courts, Finally,in 
Ochhavalal y. Qopal (5) the same question 
was raised. There the tenant bad claimed 
to be a permanent tenant and the argument 

(1) IS B. 407| 8 Ind Doo. (n. • ) 277. 

(2) 8 B. 228( A Ind. Deo (n. a.) 620. 

(8) (1^61 ) 10 Ch. D. 7.10; 60 L. J. Ch. 831| 44 L. 
T 310* 20 W B 604 

(4) 50 Ind. Caa. 681{ 42 M. 689; 30 M. L. J. 643; 
17 k. L. J. 562; 20 0. L. J. 628i 21 Pom. L. B. OOBi 
(1019) M. W. N. 27li 28 C. W. N. 889; 20 M. U T. 
lOi 10 L W. 881; 40 I. A. 103 (P. 0.). 

(6} 32 e, 78} 9 Bm, U, 1332, 


was that the setting up of a permanent 
tenancy was a sufficient disclaimer of the 
landlord’s title and renders notice unneces¬ 
sary. It was held by Sir Lawrence Jenkins 
that there was no repudiation of the relation 
of landlord aod tenant, it seems clear 
that the relationship of landlord and tenant 
still continues, although the tenant may set 
up a different kind of tenure from the 
one on which the plaintiff landlord relies. 

It would be a different matter if a tenant 
sets up a claim to be the owner of the 
land and disputes the right of the plaintiff 
to be considered as a landlord on any kind 
of tenure. Therefore, it seems to me that 
in this case notice was necessary. There¬ 
fore, the Trial Court was right in rejecting 
the plaintiff’s claim for possession apart 
entirely from the question whether the 
defendant was or was not a permanent 
tenant. That question was not necessary 
for a decision in the case. Evidence was 
gone into on that issue and we have the 
decision of both the Courts on the issue. 
It may be desirable for os to express an 
opinion as to whether those findings are 
correct. The learned Appellate Judge does 
not appear to me to have interpreted 
correctly section 83 of the Land Kevenue 
Code. He says:—“it might be that he 
and his forefathers may be in cultivation 
of this plot of land, but long possession 
by itself cannot create an interest in per* 
manency. In this instance there is no grant 
from the plaintiff or his ancestors in favour 
of the defendant or bis ancestors conferring 
a right to bold the land in perpetuity. 
The defendant or his ancestors had not dona 
any acts which are lasting and improving 
the land." Now, there is no need for a 
person who sets op a permanent tenancy 
to rely upon a grant. If that was necea* 
eary, then there would he no need for 
section 83, the 2nd paragraph of which 
expressly provides that where, by reason of 
the antiquity of a tenanoy, no satisfactory 
evidence of its commencement is forthcoming, 
it shall, against the immediate landlord of 
the tenant, be presumed to be co>extensiv 0 
with the duration of the tenure of such 
landlord and of those who derive title under 
him, unless there is evidence of its period 
or its intended duration agreed upon betweea 
the landlord and the tenant or any usage 

pf the locality as to duratioo of eaili 
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tecanay. So in this oape we have all 
the faota before na whieb would point to 
eatebhah the defendants’ right to be oon- 
Bidered permanent tenante. that is to say. 
be and his anoestors had cultivated this 
land as far back as memory ooald go and 
there was no evidence as to when they 
commenced to cultivate the land. The case 
of Roghunoth v. Lahhumayi ( 6 ) is a very 
similar oaee. There it was held that, if the 
documents in the case were exoludeH. then 
there could be no doubt that the facts 
were such as to attract the presumption 
mentioned in section 83 of the Lind Utvenoe 
Code. Here algo, apart from any doonmentpi 
all the faets are fiooh aa to attraot that 
presumption. So we have got to consider 
whether there is anything in the documents 
which rebuts the presumption. The only 
oooment which the plaintiff relied upon 
IS the rent role executed by the defendant 
for the season 19.19. The plaintiff relied 
upon the words rf the rent note and 
espcotally the 6 nal words on which the 
defendant agreed to clear out and deliver 
the land in the possession of the plaintiff 
at the end of the season of 1939. There was 
a very similar document in Baghunatk v. 
Lahhuman(S). There the document was: 

1 have got the makta (contract for a 
lump sum) 6 xed for the current year. As 
soon as the period was over I will make 
over the plots to the Sarkar,” and Sir 
Lawrence Jenkins said with regard to that 
document : No doubt this stipulation taken 
by Itself strongly favours the plaiotiff’e 

contention, and. but for the authority of the 
case of aanga:iv. Sakh<nam {7), I should 
have felt greater difficulty in dealing with 
^0 argument founded by the Advocate- 
(Jeneral on this clause. That case...decides 
that questions of this class cannot be 
deterinined by a clause, such as the present, 
but that the matter must be judged in the 
light of the actual facts. There the de- 
terminiDg point was the fact that the 
tenant Btill oontinaed to hold and that is 
what has happened here.” So, also, that 
has happened m this case. After 1882 the 
defendant continued to occupy the land and 
pay the same rent until the suit wae filed. The 
rent mentioned in the rent-note is Rs. 45. But 
that appears to be expluiosd by the plaintiff 
16) 2 Bom. L. B. 63 at p. 95 . 

17M»886)P.J.156 ^ 


in bis plaint where he claims Re. 16 out 
of the Rc. 45 and says the balance Rs. 29 
was paid to Government for assessment. 
In the absence of any evidence on the poiot, 
and there being nothing to the contrary 
in the defendant’s written statement, I 
think I must take it asadmittel that the 
defendant paid the asee'istnent Rs. 29 
and paid Rs. 16 to the landlord. There 
is, therefore, nothing in the case to rebut 
the presumption which arises from the 
antiquity of the defendant’s tenancy. The 
only thing that can be urged against 
him is that, after 18S2 he alleged that there 
was an oral agreement between him and 
the landlord to the effect that be should 
be a permanent tenant and in the Heiord 
of Rights, in which he appears as a 
permanent tenant, he is mentioned as a 
permanent tenant by oral contract. The 
defendant has failed to prove any such 
oral contract, bat it does not follow 
that we cannot presume permanent tenancy 
from the rest of the facts of the case. 

It often happens that a parly who has 
got a perfectly good case, to make it stronger, 
alleges something which he thinks will 
help him. and fails to prove that particular 
circumstance. The proper course is to 
strike out all evidence as regards oral 
tenancy and the oral agreement alleged 
to have been made after 1882, and then 
to see whether what remains is sufficient 
to prove the defendant's case. And, in 
my opioioD, the defendant has proved 
the antiquity of his tenancy, and if there 
is nothing within the p.-ovisions of the 
second paragraph of section 83 which will 
prevent the Court from coming to (be 
ooDolnsion that permanent tenancy c in be pre¬ 
sumed, then the defendant is entitled to suo- 
coed. I may mention that the learned Judge 
in the Trial Court has interpreted the second 
paragraph of section 83 in entirely the op¬ 
posite way in which it ought to have been 
interpreted. He says : "There is no satis¬ 
factory evidence of the origin or eom- 
moncement of the tenancy forthcoming, 
but then this is not the only thing 
nejorfsary for presuming a permanent tenancy, 
for, presuming that (he duration of tbe 
tenancy is 00 expensive with tbe duration 
of the tenore of the landlord coupled 
with tbe antiquity, two other eonditions 
aboold be satisfiedy ta#., there ia QO 
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evidence of tbe period of {\b intended 
duration, if any agreed upon, between 
tbe landlord and the tenant or thof>e 
under whom they regpeetively claim title 
and there ie no ueage of tbe locality as 
to duration of such tenancy. Both these 
eonditioDB are wanting in this case”. But 
those are not tbe conditions which most 
be estabriehed before a permanent tenancy 
is presumed. They have to be established 
by the party denying the pjrmanent teninoy 
in order to rebut tbe pre-somplion which 
arises from the antiquity of the tenancy. 

In my opinion, therefore, tie appeal 
most be allowed and the decree of the 
hwer Court will be set aside and there 
will be a decree for tie plaintiff for 
Rg. 16. 

Defendant will Ve entitled to his costs 
tbrougboot. 

The cross-objections are dismissed with 
costs. 

FiWOBTT, J._I agree that the appeal 
should be allowed. On the point of necessity 
o^f notice, tke judgment of the Privy 
Ooonoil in Maharaja of Jevpore v. Rukmim 
Paitamahadeci (4) is oonolusive on the 
points that a mere claim to be a 
permanent tenant is not a denial of tbe 
landlord’s title such as to work a for. 
feitore, and that tbe deotrine of English 
Daw regarding tbe ejestion of an annual 
tenant m Fiuan v. Moat (3) ia not 
uppnaable to Indian tenures snob as tbe 
one in that case. As explained in the 
judgment of tbe Privy Council, the denial 
or disclaimer does not work a forfeiture 
in that ease, but is couf-trued as rendering 
a notice to quit onneoeesary. This could 
not apply pofsibly in tbe present cate- 
for, under section HI, clause ih), of tbe 
Iransfer of Property Act, in order to 
determine a lease there mu-t be a notice 
duly given by one party to the other, and, 
secondly, in the case of an agriouKurbl lease, 
such as tbe present, eection 84 of the 
Band Be^eoue Code lays down that, in 
the absence of any special agreement in 
writing to the contrary, an annual tenancy 
fhall require for its termination a notice 
given in writing in a certain form. There- 
fire, even where there has been a disclaimer 
If the landlord’s title, such notice is 
ncoeeiary to d.termine an annual agrirultural 
tenancy ID this Presidency. This is already 


laid down in the oases of Vithu v. Dhondi 
(1) and Ochhavalal v. Ocpal ( 5 ). 
sequently, the lower Appellate Cenrt was 
clearly wrong in my opinion in bolding 
tha^ notice was rot necessary. 

‘ '■! desirable 

that this litigation should not end with 

oat the maia pcial cf diepate betweea 
the plaintiff and the defendant being 
decided In Rrghunatk v. Lahhuman (6) 
it has been held that a queaticn of this 
kind, whether the defendant is a permanent 
or an yearly tenant, is one of law, de¬ 
pending on the legal inferences from the 

facts which are found and that this 
Court in second appeal can, therefore 
come to its own oonolusion in the matter* 

I agree with the learned Chief Jnstice’ 
tnftt, &part from the rent note of J8fc2 
the defendant ie entitled to a preeump.' 
tion m hia favonr nnder the eeooad 
paragraph of fe.tion 83 of the Land Bvenne 
Code. The rent-nole ie no donbt an 
admneion by the defendant whieh might 
in certain oironmetanoee, ettonDt to eatie-' 
factory evidence of the intended duration 
of the tenancy within the meaning of the 
paragraph. Bat it ia an admieeion that ie 
not eonelnsive, and it haa already been 
laid down by thia Conrt in Raohunalh y. 
Lak.hurr.an (b), and in the previone ease 
here referred to, that in jodging the weight 
to be altaohed to en.h an admieeion the 
mam leet le, what has aetnally hapDenod 
and in Partioal.r whether the tenant .till 
aontinnea to hold the land in spite of a 
doenment by which he admits , he ie an 
annual tenant. In the present case the 
hots '•>»» the defendant has oontinaed to 

he pays the Government aseeeement, lend 
strong euppoil to hie .onlenlion that he 

is a parmanent tenant ; and it wonld I 
hink be very nnsafo in these oircnmelan.es 
to hold that this djonment. Eihibit 18 
was a deliberate admieeion by the defendant 

Letd th "r* ‘"“J*'> "“■'‘■“"e to 

hold the land m tbe way it bAf^ k ® 

held from the time of hie" an.eate 
frequently happens that a docnm««f * 
this kind is eigoed without any real 

or to the defendant. I think. tbe«fo7e Va^ 
the two lower Conrle gave 
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CO this partioalar admission, and that the 
presamptioo arisiog io the defendant’e favonr 
acder sestion 8:^ is not dispisoed by it. 

I bold, therefore, that there is olear jasti* 
fieatioD for oar interfering with the Boding 
of fast arrived at by the two lower Coarts 
aod ooDoar in the order allowing the appeal. 

Appeal alloteed. 


PATNA HIGH COURT. 

(OomCR OlROOIT OoORT.) 
Misorllaneods Civil Appeals Nos. 12 and 1.3 

OP 1919. 

Janaary 22, 1920. 

Preienl: —Mr. Jastise Jwala Prasad and 

Mr. Jostiee Adamt, 

Baja BRAJA SUNDAR DEB— Jodouemt* 

Debtor^ Appellant 
vertu$ 

SITAR^NJAN DEI and another 
^Dborie* Holders—Respondents. 

Civil Procedure Code (Act V of lOOSj.i. 2 (21,0. VI, 
rr, 14, 16, 17, 0. XX/, r. 6Q—Execution of decree — 
Application for order Jor $ale— Verification 6^ 
karpardax of decree.holder, iohether eufieient —Appli- 
cation not tifned by decree-holder — Defect, whether 
can b« remedied—Orderonapplication whether *'decree'' 
—Appeal, whether liee- 

The ToriBcation of an application under Order 
XXI, rule W of the Oiril Procedure Code by the 
Jcarpardae of the docroo>boldor who is acquainted 
with the facts verified by him is suffloiont and 
valid under Order TI, rule 16 of the Oodo. [p. 284, 
ool. 1.] 

The mere fact that the application is not signed 
by the decree«holdor will not make it absolutely 
void. The defect can be cured at any stage by 
amendment, [p. V84, colt. 1 & 2 ] 

An order made under Order XXT, rule fiS of the 
Civil Procedure Code is not a deoroo within the 
meaning of section 2 (2), and is, therefore, not 
appealable, [p. 286, ool. 1 J 

Appeal against the orders passed by the 
Sobordioate Jadge, Oottaok, dated the Mb 
Jaly 1919. 

Rai JiottaU Nath Bote Bahadur, for the 
Appellant 

The Hon’ble Mr. M. S. Dae, Metiers. 
Btiiramif^ Sinha and 8ait/a Narat'n Ben 
Oupta, for the Beepondents. 

JUDGMENT.—Baja Brajaenndar Deb ta 
Ibe eppellant io both tbf MiietlUntouf 


Appeals Nos. 12 and 13 of 1919, He is 
the present proprietor of Killa Aal. Sar« 
na Manjart Dei, respondent in Appeal No. 
12, is the widow and Sarat Ramari IDei| 
retpondent in Appeal No. 13,18 the minor 
daagbter of Pitambar Deo, the late pro* 
prietor of Killa Aal. The widow and the 
daagbter obtaioed separate dearees for main- 
tenanae against the appellant on the 25th 
Oateber 1911. The dearees were to some 
extent modified by the High Coart of 
Calcutta in Marob 1914 aad appeals against 
the dearees of the High Coart to His 
Majesty in Coaooil were dismissed on the 
16th November 1917, Several exesations 
of the dearees from the year 1912 proved 
infraataoas. 

The present appliaatioos for exesation 
of both the dearees were registered on the 
25th July 1918. The exesation sase of the 
widow Sarna Manjari Dei was numbered 
786 of IV'lSand that of the daagbter, Sarat 
Ramari Dei, namhsred 7o7 of 1918. The 
widow olaimed Rs. 66,220-4'5 and the 
daagbter Rs. 18,288 3 6, as dae anier their 


respeative dearees. 

Two annas of fouti No. 23 of Killa Aal 
was advertised for sale in theexeantioa of 
the widow and one anna of the same pro* 
perty in that of the daughter. The date 
fixed for sale in both the exeautiona was 
15th July. 

On the 13th Jane the jadgment debtor 
filed petitions in both the exeaatioos, objoat- 
ing to the exesation being proaeeded with 
and the property being sold. The grounds 
urged were the same in both the objeotions, 
wbiab were heard together and were dispos¬ 
ed of by one order of the Court, dated the 
5th July 1919, whereby the objaations were 
disallowed and the two exeautions 
direated to proaeed. Agaio^t this order the 
jadgment debtor filed two appeals to .this 
Coarf, one in each exesation, and 
for stay of the sale of the property whiah 
was fixed for the 15th Joly. The respond- 

ents objeeted to the stay of 
by their sworn petition, dated the I4th o/. 
The sale «aa, however, stayed under ms 
order of this Court on the appellant having 
deposited the amount of the deareea m aae 
as seanrity. 

The present two appeals baya nwn 
heard together. There has been one ar^- 

pi9nt in rtfpfit 9* Vort* 



y*i. Lix] 


IKDIAN OASIS. 



6BW4 flDMDIB DIB V. SlTiBiBJlM Dll. 

therefore, be diepoeed of by one jadgmoDt of 
tbie Conrt, 

The two exeentiDDB prooeeded eimnl- 
tBoeoDsly : the steps talceo, the several peti- 
tione Bled aod the orders passed io both 
the eieautioDS were similar, aod hecoa 
reference to one of the exesotions, say for 
instaDse, that of the widow in Appeal No. 
12, ie soffioient for the pnrpose of this 
judgment. 

The facts briefly stated are as follows: — 

February the 22Dd, l919, was originally 
Bxed for the sale of the property, but on 
the objection of the jadgmeot'debtor it was 
held that the writ of attachment was not 
duly served, and, therefore, a fresh writ of 
attachment was ordered to be issued. As 
the property to be attached was village Aul, 
the Headquarters of the Raja, the Court 
directed that this writ be served with the 
help of Police, which was accordingly done 
on the 19th March 191^. 

On the 28th March the Court directed 
notice under Order XXI. rule t6 of the Code 
of Civil Procedure to issue, returnable on the 
17tb April 

On (be 24th April the Court passed the 
following order :— 

Postal notice is received. Judgment 
debtor’s agent did not accept it. Decree- 
holder paid talbana. Order : put op on 28th 
April 19l9 for orders, Decree-holder to Ble 
affidavit by that date. " 

On the 28th April the decree-holders 
Bled valuation affidavit and the Court made 
the following order :— 

No objection is made. Ordered : Issue sale 
proclamation fixing 16th June. The decree- 
holder to get the sale advertised in the 
Bihar and Orissa Gazette. ” 

The sale proclamation was, however, re 
turned by the peon nneervad, alleging that 
he could not serve it on account of his 
illnees. The peon was suspected of having 
deliberately declined to serve the sale pro¬ 
clamation. The sale date was extended to 
the i5th July aod the sale proclamation 
was ordered to be served with the help of 
Police. It was accordingly served on the 
spot and on the koehehri of the Raja on 
the 13tb June Iyl9 and was hung op in 
the Oourt hoDse on the I4th June. 

The objection of the Raja was filed on 
the 27th June. The date fixed for the 
Oiaposal of objection was the 6tb July in 


view of the fact that the date fixed for 
the sale was the I5th July, 

On the 2Qd July the Raja filed a list 
of his witnesses, praying for eummonaes to 
issue opjo them. The^e witnesses were pro¬ 
bably to prove the allegations of facts 
alleged in the petition of objection, notably 
that the proclamation was not affixed on 
a oocepioQouB part of the property sought 
to be sold and that there was material 
irregularity io the service thereof. The 
Court passed the following order:— 

“Issue summons at the riek of the peti- 
tioner for 5th July. The date cannot be 
changed. The petitioner ought to have 
moved for summons on the very day be 
filed the present objection. ” 

On the 5th July the R*ja filed a peti- 
tion stating that the summonses were not 
served and that, consequently, the witnesses 
were not willing to appear, and prayed for 
an adjournment of the case, This was 
refused by the Court for the reason that 
there was no satisfactory ground for 
delay. ’ 

It is urged in this appeal that the Court 
ought to have granted the prayer of the 
Raja and should have enforced the atten¬ 
dance cf witnesses and granted sufficient 
adjiurnmerit. We think that the Court 
rightly exercised its disoreuon in rejecting 
the petition of the Raja. It is not stated 
m the petition that the sale proclamation 
wac not actually served. U was served on 
the 13lh of Jaoe. There is no reason why 
the petition of objection was filed so late 
as the 27tb, nor why the application for 
summons was not made until the 2Qd July 
The object was simply to prevent the sale 
taking place on the 15th of July. This 
contention is, therefore, overruled. 

I'he next contention is that the applica¬ 
tion filed on behalf of the decree holders 
for an order for sale was not signed and 
verified according to law ; and hence the 
proceedings following the sale application 
were incompetent and void, aod the pro¬ 
perty of the judgment-debtor could not be 

sold : (grounds (a) and (6) ip the peti- 

t.on ofobjecuon). This contention is based 
on the petition of the decree-holders, dated 

is Stated 

h«ir rI oame to know from 

their Xarpordac. Hara Krishna Mahanty. 
who had made thorough inquiries abont tbq 
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matter, that the property of the jadgment* 
debtor ander attaohment was not mortgaged, 
sold, or in any way tran‘>ferred elsewhere, and 
that it was in the possession of the jad?- 
ment'debtor. This statement in the petition 
has been veriGed by Hara Krishna Mabanty 
desoribioR himself as the karpardat on 
behalf of the deoree-holders and being 
aeqoainted with the faote veriGed by him. 
The Coart aoted apon this petition and 
direoted the notiee prayed for to be iseoed 
apon the iodgment debter (ctde Order No. 25, 
dated the 28th Marsh 1919). The Oonrt 
was, therefore, satieGed that Hara Krishna 
Mabanty was aoqaainted with the fasts 
stated in the petition and was sompetent 
to verify it. Under Order XXl. role 66 (3) 
the petition was ,to be veriGed in the 
manner prescribed for the veriGoation of 
pleadings by Order VI, rale 15. This rale 
eays that every pleading shall be veriGed 
either by the party himself or by some 
other person proved to the satisfaetion of the 
Ooart to be aoqaainted with the faots of the 
•ase. It ie not dispoted that Hara Krishna 
Mabanty was aoqaainted with the faots of 
the ease as stated by him in the veriGoa* 
tion and the sabseqaent aGSdavit of the 
28tb April. The veriGoation made by him 
was, therefore, proper and legal and the 
Ooart wae right in aosepting it. 

It in then oontended that the petition 
in qaeetion wan n..>t properly signed inan 
moob as it ought to have been signed by 
the deoree holders themselves or by a person 
duly anthorieed by them to sign it an re* 
qaired by Order VI, role 14. The petition 
wan signed by Hara Krishna Mahanty and 
the affidavit of the 28th April states that 
be was the agent appointed by the deoree 
holders and was aoting an eaoh. It is said 
that tbeie is nothing to ehow that Hara 
Krishna Mabanty was duly aothorizjd to 
sign the petition. The objeotion that the 
petition was not doly eigned was not pres 
Bed in the Coart below, as is apparent 
from the order dated 5tb July wherein only 
the objeetion as to veriGoatibn appears to 
have been nrged. The ground wae, how* 
ever, taken in the petition of objeotion. It 
is not. therefore, open to the julgment* 
debtor to press this point in aopeal, for 
bad it been taken in the Court below the 
defeat, if any, would have been eared by 
I^D. amendment under Qrder VI, rule 17 
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(new) whioh allows amendment to be made 
at any stage, unlike the old seotion 55 (6) 
(1) of the Cade of 1882 under whioh amend* 
msnt of the signature and the veriGoation 
oDuld bs made only bafore the settlement of 
issues, 

Theoaseof Barodi Praai Bote v. Qiriianath 
Bou Ohotrdhury (1), where a plaint not pro¬ 
perly signed and veriGed under seotion 51 
was direoted to be removed from the Gle 
of registered suits, has no applioation to 
the present oaae. The deoision prooeeded 
upon the faot that under the old Code the 
defeat oould not be removed by amendment 
after the settlement of iesues, Geidf, J., one 
of the Judges to the deoision doubted the 
oorreotness of the order That ruling, in 
the Gret plaoe, is not an authority for 
the present law in the new Code. The 
weight of deoision seems to be that the 
mere faot that a plaint was not duly signed 
as required by Order VI. rnle 14, will not 
necessarily make it absolutely void: Batdeo 
V. John Smidt (2) and Heydorn Oo, 
V. Muian nid Shad (3). It was pointed oat 
by Lord Maonaghten in the oase of Mohini 
Mohun Bat v. Bu^gti Budian Saha Bat 
(4) that there is oo role providing 
that a person named as a plaintiff is not to be 
treated as euoh unless he (^igns and vetiGes 
the plaint. Assuming, therefore, that the 
petition in qaestion was not duly signed it is 
not open to this Court to reverse the order 
of the Court below merely on that aooonnt, 
as it was a defeot only in the proeeedings 
in eieeutioD and did not affeet the merits of 
the oase or the jurisdietion of the Court. 
Seotion 99 of the Code prohibits our inter* 
ferenoe in a oase of this kind. 

Again, it is undisputed that the applioation 
f jr eceoution of the two deorees register!J on 
the 26tb of July aere duly signed and veri¬ 
fied by the deeree^bolders themselves. In 
those petitions there was a prayer for the 
sale of the property and all the partioulars 
required by Order Xa. 1, rule 66, namely, the 
property io be sold, the revenue assessed 
thereon and the valuation thereof, wore 
duly stated. The subsequeot petition of the 

H) 2 0. L J. II. 

(2i ?2A.6PiA. W K. (IfiOl) l72j 0 Ind. Doo. 

(m, 0.) 1008. 

M Incl. Cti. f07j A. R48, 0 A. L. J.2&4. 

(4) 17 0. 68.) (P. 0.)j 6 Sot. P, 0. J. 4t8| 8 I«d, 
Dtp. (n. s.) 0^ 
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28fch ^fa^oh 1919 whioh impagned ai not 
properly eigned and veriBed simply stated 
that the property sought to be sold was nit 
mortgaged, sold or in any way transferred 
els^here. In order words, there wni no 
iosnmbranee to te apeaified onder sab-rale 2 
(c) of rule fi6, ia thesah-proolamation. The 
defeat in the veriBoation and signalure of 
this petition will not, in oar opinion, vitiate 
the sale proalaoiation iesoei by the ,'oart for 
the sale of the property, 

Fuilher, the appeal of the jadgmeot- 
debtor against the order of the Coart passed 
under Order XX^ role f6, is inaompeient. 
Order XLIll of the Code does not provide for 
an appeal against soeh an order, nor is the 
order a dearee within the deBoition of ‘decree’ 
in the present Code, 

The jadgment.debtor oogbt to have 
wised his objection within the time Bxed 
by thero‘ice served upon him under 0.*der 
XXI, rale C6. His agent refused, with the 
nsaal attitude of the jadgment^debtor to 
avoid and delay the exeoation of the dearee**, 
toaosept the notice and, after the term Bxed 
by the notice, on the 24th April the Court 
d^eoted the deoree-holder to file valuation 
affidavit. This being done and no objection 
having been taken, the Court had no option 
but to issue the sale proolamation. The 
orders of the Court of the 24th and the 
28th April 1919 are. therefore, aonalusive. 
ihe jodgment-debtor cinnot be permitted to 
re open the same. 

■ objeatiou of the judgment debtor 

IS that the property cannot be sold by reason 
of the loterpretatioD put on the decrees by 
the Hon hie High Court (paragraph (e) of 
the objection petition.) There is no sub- 
slance in this contention, The decrees in 
both these executions directed that the 
dewee holders do get from the defendant- 
judgment debtor maintenanoe allowance of 
a sum specified therein per month with a 
certain sum on account of the arreors of 
mainlenance, with further order that the 
allowance decreed would be a charge on the 
properly mentioned in the plaint, namely, 
K-illa Aul, which is sought to be sold in 
execution of these decrees. In a previous 
execution, the judgment-debtor resinted the 
execution of the decrees rn the ground that 
the properly could not be attached and sold 
in execution of the decrees and that 
separate euite for the sale of the property 


in enforcement of the charge under sac- 
tion 67 of the Transfer of Property Act were 
Dfloessary The matter was ooncludel by 
the decieim of this Court (Sharfoddin and 
Coapman, JJ.) in Braia$under Deb v 
Sarat Kumari (5) and it was held that the 
properties in dispute shoaJi be brought to 
sale in execution of the decrees and that 
there was no necessity of any separate suit 
for sale. There is no force in the conten¬ 
tion that the property could not be fold in 
execution of the decrees or that the only 
course open to the deoree-hoMers was to 

have the decrees realised from the profits of 

^e properly by an appointment of a 

Haceiver. Neither the decrees nor the inter¬ 
pretation upon them by this Court lend 
support to such a contention. The decrees 
were personal, and it is open to the decree- 
holders to realise the amcuots due thereunder 
m any way in which a decree for money is 

enforoeablo. This contention h, tbertfore 
overruled. ’ 

The result is that all the objections of 
the jadgment.debtor are disallowed and 
both the appeals are accordingly dismissed 
with costs. Prom the history of the litigation. 
It IS obvious that the judgment debtor has 
been trying at every stage to frnstrate the 
deoree^holdere from realising the fruits of 
tbeir deorees. 


appetli di$mt$$ed 


3 R U V°202‘’' '“>‘7) P«t. 67, 


NAGPUR JUDICIAL OOMMISSIONKR’S 

COURT. 

AppciL PROM Appbllatb Dborkb No. 589 

OP 1915. 

March 30,1917. 

Prerent :-Mr Mittra, Offg. A. J. C 
Sheikh ISMAIL — Plaistipp— 
Appillamt 




WASUDEO—DfPfMDAHT—R bspobdbnt 

lionarui (ranuutwn^Fraudulent 
tjf, ^chen ain succeed—In pari 
conditio dofondoutis. uelicto, potior ost 

Where the purpoao of a benami *- 

fraudulent a iiartv soelfinrv «i^ * transaction la 
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tho purpose (lid not p^o beyond the stni^o of mere 
intention, othorwiso the maxim in pari dchclo 
potior ctt conditio defcndenfitt will beeomo appli¬ 
cable and will prorent tho plaintiff from aocceediiig. 

Appeal agaipst the deoree of (he Dietriot 
Judge, Nagpur, dated the 16tb June 1915, 
eonOrming that of the Senior Munsif, 
Nagpur, dated the 30th January 1915. 

Mesere. V. R, Pan^t'f, R, B., and A. V. 
Zinjardc, for the Appellant. 

Mr. M. B. Ktnkhede, for the Hespondont. 

JUDGMENT.—The plaintiff’s ease is 
that bis deeeased father had obtained two 
mortgage deeds in the name of the de* 
fendant’e predeoessorS'in^title upon whioh 
deeds foreslosure deorees have been obtained 
by the latter. The plaintiff, therefore, sues 
for a deolaration that he is the owner 
of the foreslosed property. There is also 
a prayer for delivery of possession. It 
is admitted in the plaint that the plaintiff’s 
father bad the doourrents exeouted benami 
in order to shield bis prnparty from one 
Gbatate, who, it was antioipated, was going 
to make a olaim against the plaintiff’s 
father. Gbatate eventually obtained adeoree 
against Mohammadali, the plaintiff's father. 
In exeeotion of the deoree a house was 
attached, but upon objeotion being raised 
was released from attaohment. The two 
mortgage deeds were never attached. It 
has, however, been found that Ghatate’s 
deoretal debt still remains unpaid. Upon 
(his ground the Court of Grst instanao held 
that the plaintiff was not entitled to 
maintain this suit, fraud having gone beyond 
(be stage of intention. On appeal the learn* 
ed Dietriot Judge held that the plaintiff 
has failed to prove that the transactions 
were really entered into by the defendant’s 
predecessor on behalf of Mohammadali, 
But the learned District Judge thought 
that as no attachment of the mortgage- 
deeds was ever made and no titles under 
the mortgages were set up, the plaintiff 
would be entitled to maintain this suit. 
The suit, however, was dismissed upon the 
Boding that the plaintiff has failed to prove 
his interest in the mortgage deeds. 

In this second appeal the plaintiff chal¬ 
lenges the finding of the lower Appellate 
Oourt as to whether the beneficiary under 
the two mortfl^ages was the plaintiff’s father 
or not. The respondent questions (he find¬ 
ing of the lower Appellate Court as to 


[I9Sl 


the maintainability of the suit upon the 
admitted facts of the case. 

Both the Courts below are agreed that the 
purpose of the benami transaotion was a 
fraudulent one and the question remains 
for decision whether that purpose did not go 
beyond the stage of mere intention. In Ragho 
Atmaram v. Purshotam Jairam (1) it was held 
that where both the parties to a transaction 
are in pari delictOt the plaintiff, in order to be 
entitled to the assistanoe of the Court, mast 
show that the illegal purpose did not go 
beyond the stage of intention. The learned 
District Judge relies upon Banka Beharg 
Dim V. Roj Kumar Das/i (2). In that case 
ihe fraudulent purpose was held to have been 
accomplished by having an objection pre¬ 
ferred to the attaohment of the property 
on the basis of the benami conveyance, 
which objection was successful. That 
case, was not meant to lay down that a 
fraud is successful only when a sucoessful 
objection to attaohment of property is made 
by the benamidar. That happened to be 
the fact of the oase and the ease was 
accordingly so decided. The Distriot Judge 
also relies on the case of Qirdharilal Progag* 
dot V. Manikamma biarogantami (3). In this 
case, although the objection based upon a 
fraudolent mortgage was successful, the 
creditor’s deoretal amount was actually paid 
off, hence it was held that the fraud was 
not carried out. This oase distingaisbes an 
earlier judgment of the Bombay High Court 
Sidlingappa v. Hirata (4), from which this 
Court has dissented in Maniram v. Qaneth 
(5). In the Privy Council oase of Petherper* 
mal Okettg v. Muntanlg Scrvai (6l, the 
fraudolent purnose was not only not carried 
nut but was 'absolutely defeated,” to use 
the words of their Lordships. There ere 
certain observations of Mr. Justice Mookerjce 
in Jadu Nath Poddir v Rap Lai Poddar (7). 
which ' support the view 1 have taken. At 
page 979 the learned Judge says : In my 


(1) 4 N. U R. 20. , . 

(2) 27 0. 23I| 4 0. W. N. 2S0j 14 Ind. Doo. (N. «•) 
63. 

(8) 21 Ind. CcB. BO; 88 D. lOj IB Doui. L. R. 805. 
(4) 8' B 40’| 9 Uoin. L. R 642. 

(6i 4 Ind. Cfti, 28:^ 6 N. h. R. UO 

(0) 86 0. 661i 10 Bom. L. R. 690; 19 0. W IT olZ; 

I A. L J. 290; 7 0. L. J. ^28; 14 Bur. L. B. lO^i 86 
. A. 98; 18 M. L, J 277; 4 M. L. T. 12; 4 L. B. K. 

(7) 83 0. 907| 10 0. W. K. 060; 4 0. L. J. 22, 
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opioioD a mere intention not oarriei into 
efFeot, ought not to be saffieient to deprive 
the party of the assistanoe of the Court in 
enforaing hie rightp, and if he either 
ab^ndone hia fraudulent purpose before it i^ 
aoeompliehed or pays hie debts to the full 
value of the property conveyed, the fraud 
should be regarded as purged.'* 

Here, although efforts were made by the 
decree-holder to realiee hie decretal sum, hie 
deoree remained uneatieded and has now been 
barred by limitation, lam, therefore, unable 
to agree with the lower Appellate Court that 
fraud has not been eoooeesfniiy aarried out. 
The appeal is dismissed with costs. 

Appeal dtmtwei. 


MADRAS HIGH COURT. 

Second Civil Appf4L No. 643 oe 1919, 
February 26, 1920. 

Tretent :—Mr. Joslioe Sadasiva Aiyar and 
Mr. Justice Spencer. 

lakshmindrathirtha swamiar, 

MINOR, BT ODABDUN ad litem RAJAGOPALA 
CHARY A —Dbfindant—Appellant 

tcnus 

K. RAGHAVmNDRA RAO -Plaintiff- 
, Rkjpondim. 

UxndiM Law~lUll-^T}^hU incurred by head of 
matt—Mutt propertiee, whether liable. 


Debts inourrod by tho head of a mutt for 
nocoBsary purposoa of tho mutt aro rooorerabl- 
oat of tho proport.ea of tho muff, ovou though such 

proporUes aro not charged with tho debts, [p. 289 


Second appeal against the deoree of the 
District Court, South Kaoara, in Appeal 
Suit No. 261 of 1918, preferred against 
the decree of the Court of the District 

Udipi, ID Original Suit No. 521 of 

FACTS appear from the judgment. 

Messrs. 0. V. Ananthakruhna Aiyar and 
K, Sundara Rao, for the AppelJante.— 
Ihe lower Court was wrong in charging 
the mu« properties for the private debts 
of the maduMipolft. He did not purport 
to pledge mutt properties. U was a simple 
money debt. He is in the position of a 
Irustee or executor. See Steaminatha Aiyar 


V. firinivaea Aiyar (1), Ammalu Ammal y. 
h^amagiri Ammal (2) and Ghidumbaram 
tillai V. Veerappa Ohettiar (3). The pre¬ 
sumption is that money was lent on the 
personal credit of the head of the .mutt 

Messrs. R 5i'foram Rao and K. Y. Adiga 
for the Respondents.—The lower Court’s 
decree in right. We are now dealing with 
the sanyasi head of a mutt whose posi- 
tion is not analogous to and must be differ- 
entiated from ordinary trustees. The 
tanyasi madnthipatti has no property and 
the presumption is that in borrowing for 
the n.utt he pledgee the credit of the mutt. 
See Shankar Hharati Steami y. Venkopa 
NoiK (4), Pandora Sannathi y. Karutha 
Ravuthan (5). The cases cited by the appel¬ 
lant's Vakil which relate to non-Fotitfo^t' 
beads of religions institutions do not apply 
to this case Those were besides oases of 

promissory notes which devote personal 
liability. 

JUDGMENT. 

SiDisivi Ait4R, J,-The defendant is the 
appellant. The suit was brought for the 
reoivery of Rs. J.-SOO. and interest due 
thereon cn loans of money advanced to 
the bead cf the i^irur muttam, one of 
the eight udipi mutlamt. The Swami to 
whom the loans were made is dead and 
the snit was brought against bis snooesFor 
the allegation in the plaint being that the 
debts were inonrred for the beneBt and 
the neoefsities of the mutt. The plaint 
prayed that a decree should be passed 
directing the defendant to pay the sum 
due to the plaintiff out of the estate of 

the god Vitlalar of the defendant's mulfam. 

Ihe District Munsif found that of the 
76 items making up Rg. 1,500, the third 
item was clearly proved to have been 
borrowed for the necessities of the muttam 
As regards the ntber items makiniz nn 
Rs, 1.000 they were borrowed Irom 
him for the ordinary expenses of the 
Muttam, but the creditor bad not shown 
that the means then in the hands of the 


W: N. 27H; 21 M. L. T:’9i76 l! w’ ^3 
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Madhathipatti were not soffiiient to meet 
those bxpeoeefl. He, therefore, gave a 
decree as regards Rs. 590 against the 
defendant as the representative of (be 
muttam to be recovered from the rents 
and proGts of the muttam, hot as regards 
the remaining Rs. 1,000 and interest 
thereon be directed the defendant to pay 
it oat of the assets of the predecessor 
in his hands, snoh assets, according to the 
District Mnnsif, consisting of the income 
which aocraed due from the mutt proper¬ 
ties daring the lifetime of the defendant’s 
predecessor hot not realised by that pre 
deoessor doring his lifetime. The Dis 
triot Mansif in forming each an opinion 
was goided by the view of the law as 
it was anderetood in this Coart prior to 
the decisions in Ham Prakash v. Amnd 
Dai (6) and Atunachellam Cheltv v. Venkata- 
chalapathi Qurtuwamigal (7) (hat view 
being that the head of a mutt 
is the private and absolute owner of the 
income of the mult accraing daring his 
lifetime. 

The learned District Judge, on appeal, 
was inclined to hold that the earn of 
Us. 1,000 made op of the items other 
than the 3rd item did not stand on a 
lower footing than the 3rd item itself and 
that the District Mnnsif would have been 
"jastifled in holding” that necessity had 
been proved for borrowing thrss same also. 
As, however, the plaintiff had not died 
any memorandom of objeations in the 
District Coart, the learned District 
Judge contented himself with conGrming 
the District Mansif's decision. 

Id this second appeal several points were 
argoed. Two of them were (1) that in 
the absence of any charge created by a 
traatee on the tract properties for loans 
obtained by him, the creditor cannot obtain 
a decree making the trust properties 
liable; (2) that the Gnding that theio 
was necessity to borrow either the 3rd item 
or the other items was erroneoon. (The othi r 
points argued by the appellant’s Vakil need 

(6) 83 Ind. Cos. fiS?) 48 0. 707i 43 I. A. 73t 20 
0. W. N. e02| 14 A. L. J H2U (10 fl) ! M. W. N. 4n0j 
31 M. L. J. 1| 16 Bom. L. R 400; 8 L. VV. 666i 24 0. 
h. J. 116; 20 M. L. T. 267 (P. 0.). 

(7) 68 lad. Cm. 266; (19)0) M. W. N. 8fl0, 37 M. 
h. 3. 460; 17 A. L. J, 1097; 10 L. W. 642; 26 U. L. T. 
476; 24 0. W. N. 249; 46 L A. 201; 48 263; 22 Bom. 
L. B. 467; 2 C. P. L. E. (p. 0.) 10 (P. 0.). 


not be noticed as they do notarise if he 

failed on the second point, as he did in my 
opinion.) 

As I understand the District Judge’s 
judgment, he did net, iu arriving at his 
finding on the second point, lose sight of 
the consideration mentioned in the decision 
in Pandara Sannathi v. Karuiha B wuthan 
(5) fi«., that it was not saflBcient for the 
creditor to prove that the moneys were 
borrowed for the parposes of the 
mutt, bat that it mast also be found that 
there was an existing neosssity for then 
mea.ring the debts, that is, that the neoe- 
sary eipen.ses could not have been met 
out of the mutt funds then available to 
the trustee. The learned District Judge 
has considered the evidence in the case, 
which shows that the defendant's predecessor 
was a prudent and honest man and has given 
weight to the fact that the defendant 
was withholding the temple acooants, 
and I cannot say that his finding of fact 
can ha successfully attacked in second 
appeal. 

Then, the only question remaining for 
consideration is, whether in a suit to recover 
simple money debt.s incurred by the sanyasi 
head of an institution, the trust itself 
can be made liable and, in considering 
this question, it is, of conrse immaterial 
whether ihe suit is brought during the 
lifetime of the trustee who incurred it or 
against his successor. If his position was 
wholly analogous to that of an executor 
or an administrator or the lay trustee of 
a charitable or religious institution, the 
answer must bo in the negative. 
Steamxnatha Atyar v. Srinicoia Aiyar (1), 
Chidambaram PtUai v. Veorappa Ohattior ( i) 
and Ammalu Ammal v. Namagirt Ammal 
(2).] The principle underlying those decisionc 
ist that such a trustee, or other person 
in the position of trustee, has got his 
personal credit to pledge and the presump* 
tion should be that, when he incurred a 
debt without charging the trust properties, 
the creditor lent the money on such persoual 
credit and o:o)d look to that credit aloud 
and to the principle of subrogation for 
recovery of bis loan. I think the same 
prinoiple would apply even to an ordinary 
trustee of a temple who is not a tanyaii. 

But as regards lanyaii trustees, a disline* 
tioD has been suggested in the case Id 
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Shankir Bharati Stoami v. Venkapa Naik 

(4) . I shall qaote the followiDg sentenoes 
from page 425 :— The oaee was said to 
be similar to that of ao ezesator eontraot' 
iog a loan for the porpose? of the estate 
by Eoglieh law. See Farhall v. Farhall 
(8) ; or that of the maoager of a oharitable 
iostitotion inoarriog a liability for the 
parposea of the iostitotion— Strickland y, 
Symoni (?*). It is soffioieot for the preeeot 
ease to say that these deoieions are, in 
oor opioioo, inapplioable to the ease of 
the Swami of a Mott who presomably has no 
private property, and most, therefore, be 
aseomed to be pledging the oredit of the mutt 
when he birrova money for the porposes of 
the mutt. That being so, the bond was 
binding on the Savasthanam, if the loan 
was for the porposes of the mutt, or the 
pUintiff had bona ^de reason to aoppose 
it was intended for soah porposes.” Again, 
in Pandora Sannathi v. Karutha R-iVuthan 

(5) , thoogh the oltimate deoision was 

in favoor of the eosoeasor of the mutt 
who was the defendant in that ease, the 
law laid down reeogniees that the loans 
ineorred by the head of the mutt for 
neaesaary porposes of the mutt oan be 
treated as pledging the oredit of the 
mutt and as jostifyiog a deoree agaiost 
the mutt, I find from the baek of the 
printed papers in that ease that Shankar 
Bharati Swami v. Venkapa Naik (4) 

was sited before the learned Jodges and, 
thoogh the loans in qoestion in that 
ease were obtained by the head of the 
mutt throogh merely signing aoknowledg* 
ments of indebtedness in the plaintiff’s 
aeoooat'books, the jodgmsot prooeeds 
on the footing that he thereby pledged 
the oredit of the mutt and not any 
personal oredit of bis. I am oletr that 
a Sinda tanyaai has no personal oredit 
whatever of a monetary or proprietary 
oharaoter and that it is a oootradiotion 
in terms to state that any loan was made 
to a sint/osi on his personal oredit. I 
woold, therefore, hold that the ease in 
Swaminatha Aipjr v. Srinivata Aiyar (l) 
and the other oases already referred to 
do not apply when the .qnestion of the 


liability of the mutt or other institotion 
for the debt inoarred by a tanyari as 
bead of the inetitntion oomes into qoes* 
tioD. 

In the resnlt, I would dismiss the seoond 
appeal with oosts. 

Spbncbr, J.— I agree with my learned 
brother in thinking that oases where the 
head of a mutt borrows money for purposes 
binding on the mutt withoot showing any 
indioation that be intends to make himself 
personally liable, are distingnishable from 
oases of trnslees borrowing money for 
the porposes of their trusts upon promissory, 
notes. In all the oases relied upon by the 
appellant’s learned Vakil, Swaminatha 
Aibar v. Srintrasa Aiyar (1) and Chidam¬ 
baram Pillai V. Veerappa Ohettiar (3) and 
Ammalu Ammal v. Namagiri Ammal{,2), there 
were promissory notes exeouted by the 
trustees or exeontors oonoerned and in the 
oase of euob promissory-notes there is 
always a presumption that the promisor 
intended to make himself personally liable 
[see PaUniappa Ohettiar v. Shanmugam 
Ohettiar (10)j and this is espeoially so 
when the trust wbioh be represents is an 
inanimate object wbioh has no personal 
liability of itself. To the oases quoted 
by my learned brother I would add 
Srimath Daivaeigamini Pandaratannidhi v. 
hoor Mahomed Routhar% (11). All these 
are oases in wbioh the bead of a mutt 
either directly or by implication pledged 
the oredit of the mutt in iuourring debts 
for porposes neoessary for the maintenanoe 
of the institution. In such oases there is 
no presumption that the bead of the mutt, 
Mahant, Swamiyar (or whatever other title 
be may possess) intended to make himself 
personally liable. From this point of view, 
tbedeoreesof the Courts below were right and 
the seoond appeal should be dismissed with 
oosts. 

U. 0. P. 

Appeal dismiaied. 

(10) 40 Ind. Ooa. 23, 41 M. 816, 8 L. W. 317, 36 
M. L. J. 90: 24 M. L. T. 61. 

(ID 31 M. 47, 17 M. L. J. 563, 8 M. L. T. 96. 
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TILKDHIBI flINOH V. OODB NlBilH. 

PATNA HIGH COURT. 
AppiitFBOM Appellati Dkckib No. 646 

OF lyl8. 

Angoet 9, 1920. 

Present :—Mr. Jastioe Oootta and 
Mr. Jaetioe Snltan Abtned. 
TIIjKDHARI SINGH—Difbhdaht No. 5 

“ Appbllaht 
versus 

Bahu GOUR NARAIN —Plaintiff 

-RuhPONhlHT. 

ilort^age —Suil (or poMSesnion by prior morigoijrc _ 

Puisne mortgagee, rights of-Tran)ifer of Property Act 
(IVof \H%2), s. 64 —Registration Act (Xr/o/)P0N», 
f. AflSale-deed, whether operatii<e from date of 
execution or date of registration. 

A malcoa a simple mortgage in favour of R. and 
flubsequentlj a similar mortgage in favour of C. R. 
sues A OD the mortgage without impleading C. Ho 
obtains a decree, brings the property to sale and 
purchases it himself, by that purchase ho acquires 
the right to poBSoagion of the mortgage property 
which up to that time had been enjoyed by the 
mortgagor C not having boon made a party to the 
suit brought by D -had no opportunity of redeem* 
ing R, and in a subsequent snit brought by R to 
enforce poBsOBsion of the property, C mu»t bo given 
an opportunity of rodooming R, but if he fails to 
redeem,!? will have a dcorce for possession of the 
property and not for sale of the property, (p 290, 
col. 2] p. 291, ool. I.] 

Under ssetion 64 of the Transfer of Property Act 
acquisition of ownership can bo effected only by a 
rogiitored conveyance and the title does not pass 
to the vondoe until the gale*doed is registered After 
tha deed is registered it wilt become operative ns 
from the date of its execution under section 47 of 
the Registration Act, but so long as it is not regis* 
tered no title vests in the vendee and a suit brought 
in respect of the property after the execution of 
the nale-dood but before its rojpstration will not 
be affooted thereby, [p. 291, cols. 1 & V.] 

Appeal from a deoision of the Dietriot 
Judge, Moughyr. 

Messrs. Fakhrudditf Rai Quru Saran 
Prasad, Jagannath Prosad and A, B. Mukerny 
for the Appellant. 

Messrs. Shuesutar Dagal and B. C, Sinka, 
for the Bespondeot. 

JUDGMENT. 

ButTAM Ahmid, J.^The soit oot of wbiob 
ibis appeal arises was institoted by the 
plaintiff for recovery of poisession with 
mesne proBts of the land in dispnie on the 
allegation that the plaintiff obtained a mort- 
gage>deoree over the property in suit and 
that he was resisted by tbe defendant when 
tbe plaintiff went to take delivery of 
possession. There was an alternative prayer 
for redemption of plaintifi'e does if tbe 
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Conrt oonld not give him kha* possession* 
It appears that the mortgage bond in favour 
of tbe plaintiff was exeaoled on tbe 2Dd 
JnneigOi and the doe date was 7th Jone 
1905. He 61ed a suit on the 7th November 
190 1 and obtained the mortgage deoree on 
the 8th Maroh 1907. He took onl exeootion 
and purchased the property on the iUh May 
1909 and obtained formal delivery of pos- 
sersioD on the lOth September 1910 when 
he waN re.sisted by defendant No. 5 on the 
allegation thac the property in snit bad been 
sold to him by a eale*deed exeouted on the 
11th August 19C6 though this dooument was 
not registered until the 22nd November 1906; 
henoe the plaintiff Bled the present suit on 
the 3rd March 1913 forejeotment of defendant 
No. 5 and for recovery cf possession and 
mesne prefils as stated above. Both tbe 
Trial Court ard the lower Appellate Court 
have given a deoree for poseeeeion with 
meson profile to the plaintiff; hence defend¬ 
ant No. 5 files this second appeal. 

Tlie learned Vakil appearing on behalf of 
the appellant has firstly contended that tbe 
suit for possession was not maintsioable. 
He submits that the plaintiff is not entitled to 
a deereefor possession bat only to a decree for 
sale and he relies rn (he oases of Balli Singh 
V Bindeiwirt Teteari (l). fiatgu Lai Singh V. 
Qohtnd Rai (2l, Madan Lil v. Bhagwan Das 
(o) and 1 DOW proceed (o eonoider whether 
three deoisirns are of any help to him. Tbe 
case of Balti Sir.gh v. Bindetieari Tewari (I) 
is clearly distirguishable On the other hand, 
the present oa»e is fully covered by tbe 
supposititious case considered by tiieir Lord¬ 
ships at page l36. Their Lordships observed 
as follows:— A. makes a simple mortgage in 
favour of B, and subeeqaently a similar 
mortgage in favour of 0. B. sues A. on the 
mortgage without impleading 0, He obtains a 
deoree, brings the property to rale and 
porohsees it himself. By that purohsse he 
eoqnires the right to possetsion of the 
mrrtgage prrpsrty which np to that time 
had been enjoyed by the mortgagor. 0. not 
having been made a party to tbe suit brooght 
by B. had no opportunity of redeeming B, 

(1) 26 Ind. Coi. 682, I P. L. J. 18.“? at p. 186, 8 ?• 

L. W.482. 

(2) 10 A. 641, A, W. N. (1897) 9 lod. Doo. 

(m. s.) aro. ^ , 

(8) 21 A. 235 (P. B ), A. W. N. (1899) 41; 9 Ird. 
Doo. (K. s.)869. ' * 
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aod in a sobeEqaent Bait brought l y B. to 
eofcroe poEeessioD of the property, C. mast 
be given an opportnoily of redeemiog B., bat 
if he fails to redeem, B, will have a decree 
for poBseieioD of Ibe property aad not 
for sale of the property. The reason 
why he ge's a decree for possession of the 
properly ie that at the date of the eoit be 
was entitled to possession of the property." 
These are exaetly the facts of the present 
ease. In the present case, the Dietriet Judge 
direoted that defendant No. 5 should pay the 
mortgage money with costs and interest 
within six months from the date of the 
decree acd, on failure to do so, the plaintiff 
was to get possession of the disputed 
properties from the defendant. It is, how* 
ever, urged by the learned Yakil appearing 
on behalf of the appellant that the plaintiff 
was, at the date of bis mortgage-suit, not 
entitled to possession of the property against 
all the world ioaemueb as the property had 
already been eold to the defendant No. 6 on 
the 11th August 1906. it must be re* 
membered that this sale-deed, though execut¬ 
ed on the lltb August IfOb, that is, prior 
to the date of the institution of the plaintiff's 
mortgage-suit, nas not registered until the 
22Dd November 1900, and this raises an 
imporiant question whether at the date of 
the suit plaintiff was entitled to possession 
against the defendant or not. Section S4 of 
the Transfer of Property Act lays down tbat>t 
sale i4 a transfer of ownership in exchange 
for a price paid or promised or part-paid and 
part promised. Snob transfer in the case of 
tangible immoveable property of the value of 
one hundred rupees or upwards or in the 
case of a reversion or other intaugible thing, 
can be made only by aregistered instrument." 
and it has been laid down in Popireidi v. 
Narattreddi (4) and Sheo Naraiu Singh v. 
Darbari Mahton (5) that the acquisition of 
ownership can only be made by a registered 
conveyance, and that the title does not pass 
autil the sale deed has been registered. 

The learned Govenment Pleader, however, 
submits that, under section 47 of the Registra* i 
tion Act, the sale-deed executed on the llth I 
Anguet 1906 became operative from that 1 
date on registration, that ie, the ownership of 
the property vested in the vendee, defendant 
No. 5,00 the llth August 1906, immediately 

(4) 16 M. 4645 6 Ind. Doc. (n. b.) 1030. 

16) 2 0. W. N. 207. 


after the registration of the document on 
the 22nd November 19 6. That the owner¬ 
ship will be deemed to be vested in the veudee 
from the lltb August 1906 after the regis¬ 
tration on the 22nd November cannot bs 
questioned, but, at the same time, it is obvious 
that on the 7tb November 1906 when the 
suit of the plaintiff was Bled the owner^ln'p 
had not legally vested in defendant No. 5. 
If the sale-deed of defendant No. 5 had 
been registered on the llth August 1906, the 
ownership of the property would have 
vested in him on that date, and the plaintiff’s 
case, on the authority of Balli Singh v. 
Bindeswari Tewari (1), could not have 
succeeded. That is the important fact which 
makes the present case distinguishable from 
the facts of that ease and also the cases 
reported as Hargu Lai Singh v. Qohini Uai 
( 2 ) and Madnn L'll v. Bhagican Da$ (3). 
The view that I have taken is not only sup¬ 
ported by the sopposititinns case formulated 
in Balli Singh v. Bindosicari Teteari (1), but 
iri al«o fully supported by the case io Ram 
Prasidv. Bhik'iri Dos (6), where the earlier 
Allahalad oases referred to above were 
fully crnsldersd. This contention of the 
learned Vakil for the appellant must, there¬ 
fore, be overruled. 

The next ground urged is that the suit 
was barred by limitation. It ie found by 
both the Courts below that, when the 
plaintiff’s suit was Bled, the plaintiff bad no 
notice whatsoever of the transfer in favour 
of the defendant No. 5, and both have 
found that the plaintiff was apprised of the 
sale-deed on the 9th September 1910 when 
the plaintiff went to take delivery of 
posseseioD, and the suit having been Bled 
within three years from that date is 
clearly, therefore, within time. This ground 
therefore, must also fail. These are the two 
grounds upon which the decrees of the 
Courts below were assailed, and as they fail, 

I would dUmIss this appeal with costs. 

Coiirs, J.—I agree. 

Appeal ditmisted, 

(0) 26 A. 46*5 A. W. N. (1901) 108, 
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OinKDBi 8IX0H V. AKAL KOKR. 

PATNA HIGH COURT. 

Appial from AppBLLm Dbcru No. 736 

OP 1919. 

AugastlP, 920. 

Present: —Mr, Jostioe Jwala Prasad 
Babu GAJINDRA SINGH and ahothbr- 

Plaintippj—Appbllants 


versus 


Muiammat ARAL. KOER, widow op 
JAI SINGH, AND ANOTHBR—Depcndants— 

HSMPONDf NT’?. 

Declaration of fiUe, euit/or-Plaintiff in poereeeion 
- Defendant having no title-8uit, tchether maintain. 
a6j^-Wo^;o.7,^r 0 / parties, effect oJ^Civil Pro. 
eedure Code {Act V of i90y», 0.1, rr. 9, 10. 


A pereon who 18 iQ possossion of land is entilled 
to maintoiD a suit for declaration of title and 
confirmation of poBsesaion as against a person 
who has nether title nor possession, and such a 
suit 18 not liable to dismissal inerolj bcoaose a third 
person who is alleged to be interested in the land 
has not been impleaded ns a partj. [p. m, col. l.T 

Appeal from a deoision of the Dietriot 
Jodge, Mozafferpnr, dated the 24th May 
1919, reyereiog a deoieion of the MoDsif 
dated the diet Oatober 1918. 

Mr. Baikuntha Nath iditler, for the Ap. 
pellantB. 

Meeare. Kulwant Sahav and Nirtu Narain 
Sinha, for the ReapoDdeots. 

JUDGMENT.—This appeal arieee ont of 
a deaisioD of the Diatriot Jodge of Mneaffer- 
por. dated the 24th May 1919, reyeraing that 
of the Monaif, dated the Slat Oetober 

1918, and diemiaaing the aoit of the plaint- 

life. 

The plaintiff No. 2 ia the eon of plaint¬ 
iff No 1. The plaintiffa bronght the soit 
for a deolaration that the property in 
suit ia Kaehat of the joint family of the 
plaintiffe aoqoired by porohaae onder a 
habala, dated the 10th Mareh 1890 and 
that no right had aeeraed to the defendants 
in reepeot thereof. They also preyed for 
oonOrmation of poaaeaaion with reapeot to the 
property in enit and, in the alternatiye, for 
reooyery of the aame in oaae they were foond 
to be oot of poBaeaaioD. 

The habala referred to aboye was ezeoated 
on the lOth Marsh 1890 by Mr. Zira Lai 

in the name of plaintiff No. 1, Gajindar 
Singh. 

Thefasta alleged in the plaint, on the basis 
of which the plaintiffs’ reliefs were founded are 
that the plaintiffs’ father Bal Narain Singh 
porebaeed the property on behalf of the joint 
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plaintiffs in the name of plaint¬ 
iff No. 1; that ont of the sonaideratioi^moDey 
mentioned in the deed, prior debts oyer the 
property dne to one Thaknr Sahn, Jai 
bingh, hnsband of defendant No. 1, and 
others were satisfied and mortgages and the 
dooaments relating to the prior debts were 
reeoyered and were in possession of the plaint- 
iffs; that sinoe the date of the ezeontion of the 
said knbala the property in soit has been in 
possession and oooopation of the joint family 
of the plaintifff; that at the Cadastral, and at 
the preliminary stage of the Reyisional, 
SarFoy tbe name of the wife of plaintiff 
No. 1, Phekan Koer, wasreoorded, baton an 
objestion order eeolion 103 (a) of the Bengal 
Tenancy Aot the name of the defsndaot 
No. 1 was d;reoted to be entered in the Sorvey 

Reoord of Rights in respest of the land in 
enit. 

Defendant No. 1, Akal Kner, is the wife of 
Jadu Singh and mother of the plaintiff’e wife, 
Phekan Roer, defendant No. 2, Niras Koer, is 
the sister of Phekan Koer. 

Their defence was that the land in snit 
wae porobased by Jadn Singb, bosband of 
defendant No. 1, from Zira Lai in the name 
of plaintiff No. 1 ; that the plaintiff No. 1 
got poeseseion of the eale-deed by onder* 
hand means tbroogh bis wife ; that tbe 
defendants haye all along been in possession 
of the lands, and that the plaintiffs bad neither 
any concern with tbe land nor were they in 
possession thereof. 

The Mnnsif held that the land in eoit was 
pnrobased by Bal Narain for the joint family 
ont of tbe joint family fond in tbe name 
of the plaintiff No. 1. Ho also held 
that the plaintiffs were all along in posses¬ 
sion of tbe property since the ezecotion 
of the sale-deed in qaestion and tbe de* 
fendants were neyer in possession of the 
property. Aoooidingly, he decreed tbe 
plaintiff's suit, declared their title to the 
property and confirmed their possession. 

On appeal by tbe defendants, the learned 
Jndge dissaised the eyidenoe on both sides 
and preferred that of the plaintiffs. He 
agreed with the finding of tbe Monaif *'tbat 
tbe doeomentary eyidenee....,.waa mneh io 
fayoar of the plaintiff.” He was farther 
of opinion that "the oral eyidenoe favonred 
tbe side of the plaintiffs and ehowed that 
tbe latter’s family has been in poaiession 
of the land throngbont.” 
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The learned Jadge has based his ooD' 
oIosioDB open the posseasion of the sale* 
deed with the plaintiff, the endoreemeota 
on the prior mortgage^bonds showing that 
the money was paid by plaintiff No. 1, 
the porohaaer of the land, and the recent 
rent'reseipts prodaoed by the plaintiff and 
the entry of Phekao Koer’a name in the 
Saryey Reaord of Rights and the landlord's 
iheri$htd. These the learned Judge calls 
the strongest evidenae on the plaintiff’s 
side and in this he is evidently right. 
The aforesaid oonalasions arrived at by 
the learned Judge amount to findings of 
title and poaaeasion in favour of the plaint¬ 
iffs and against the defendants 

The plaintiff was evidently, noon the 
finding*, entitled to the reliefs claimed by 
him. But the learned Judge says *'onforlu- 
nately for the success of the plaintiff’s case, 
however, he has made in bis deposition a 
completely new case as compared with the 
case set forth in the plaint.” For this 
he has referred to his statement in cro^s- 
examination: fily wife purchased the dis¬ 
puted land with her private money” and 
Bays that as was the plaintiff's oa'^e in the 
plaint the plaintiffs have to show that 

the land is their joint family property. 

and consequently they are not entitled to 
the declaration to the effect asked for with 
consequential relief of confirmation of pos¬ 
session, In this view the learned Judge i.s 
wrong. 

The plaintiffs claimed two reliefs, vit., 
(i) for a declaration of their title based 
upon the sale-deed in question, and (2) 
for confirmation of possession. The learned 
Judge has evidently agreed with the find¬ 
ing of the Munsif that the plaintiffs were 
all along in possession of the property 
since the execution of the sale-deed (Ex- 
hibit 1)”, and nponthis finding the plaint¬ 
iffs are entitled to a decree for confirmation 
of their possession in accordance with the 
decision in hehu Ohunya v. Srimati 
Barabihira Debi (1) by Ohamier, 0. J., who 
held that in a case of this kind, namely, 
where declarations as to the title and for 
confirmation or recovery of possession are 
claimed ‘it was auflBoient for the plaintiffs 
to prove that they had held the lands 
for many years.” The defendants have been 

(i) '^8 lud. Co*. 643} 2 P. L. J. 16. 




held to have no title to or possession over 
the property in suit. They cannot, there¬ 
fore, be permitted to challenge the possession 
of the plaintiffs, and, in order to safegnard 
against any trespass upon their possession, 
the plaintiffs are entitled to have their posses- 
eion ooifirmed. 

In the second place, assuming that the 
statement in the deposition of the plaintiff 
was true, that the land was purohasAd for 
the benefit of Phekan Koer and the eale- 
deed was executed in her husband’s 
name, the plaintiff No. 1, as held by 
the learned Judge, Phekan Koer died 
during the Revisional Survey Proceedings in 
1900 and the plaintiffs continued to be in 
possession of the property. The plaintiff 
No. 1 being her husband and plaintiff No. 2 
being her son, are heirs and as such have 
succeeded to the property. As held by 
Mullick, J., in the ease of Dankey Behary Lil 

Bhagtjeandat Martcirii2), the principle of 
estoppel by reason of inconsistent positions 
does not apply to a case of this kind and the 
plaintiff is entitled to apply the law to the 
facts established at the trial, even though 
he failed to prove what he came to prove. 
The case laid by the plaintiffs in the plaint 
was that they have title to the property 
under the sale deed as a joint family pro- 
perty of theirs and acquired by the father of 
plaintiff No. 1. If, upon the evidence, it is 
established that the plaintiffs have title to 
the land upon the death of Phekan Koer, the 
plaintiffs, upon the facts thus established in 
evidence, are entitled to the reliefs prayed 
for by them. It may be mentioned that the 
plaintiffs’ ca<»e in the plaint was that, after 
the death of the father of plaintiff No. 1 
they are in possession and occupation of the 
property. Id the evidence the plaintiff has 
maintained it throughout that he has been in 
possession ever since the execution of the 

bond. In his examination-in.chief he 

clearly says: “The purchase was made in 
1297 F. S. and I am in possession since 
that time. It was purchased in my name and 
in the ‘^ada^tral Survey my wifeV name was 
entered and her name was registered in the 
mjl.k't tertibta:* Again, he says that, “at 
the time of attestation my son’s name* was 
rscorded in Survey as my wife died after 

k i inapuri .I am still in possession of the 

(2) 84 lod.CHa. 897. 
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dispnted land.” In the ornss-examination he 
has maintained his possession and I do not 
think that the solitary statement "my wife 
parohased the dispnted land with her private 
money,” referred to in Ihe jodgment of the 
Court below, will make the ease of the plaint¬ 
iff different from what bis ease has been on 
the question of possession. The learned 
Judge, to my mind, has misooneeived the 
passage quoted by it from the plaintifl’a 
evidenae and has violated the rule of aon- 
struotion that the evidenae on the point 
should be judged from all the statements of 
the plaintiff taken as a whole, and not by 
a stray statement like the one that he 
has seleated to base his aonolusions on. 

The relief olairaed in the plaint is for a 
dealaration of the right of the joint family 
of the plaintiffs Nos. 1 and 2, fafher and 
son. After the death of Phekan Koer the 
property did beaome the joint family pro¬ 
perly of both the plaintiffs. The faat that 
in the plaint the property was said to have 
been purchased out of the money of the 
father Balnarain, whereas in the deposition 
it is stated to have been purohased by the 
wife of plaintiff No. 1 out of her father’s 
money, does not materially alter the ease. 
So long as the property devolved upon the 
plaintiffs, whether by susoession from the 
father or wife of plaintiff No. 1, it does 
not matter where the purshase-money oame 
from. The Munsif has taken the same view 
as I do and has disenssed it in detail 
in the judgment and has held that the 
statement in the deposition referred to by 
the Judge does not invalidate the olaim for 
a dealaration of title prayed for by the plaint¬ 
iffs. 

The learned Judge would also dismiss the 
plaintiff’s ease on aooount of defeat of par¬ 
ties, on the ground that the plaintiff No. 1 
admitted that be had another brother 
who was joint with him. fjpon the view 
of the Judge, already referred to, that the 
pnrobase of the land in question was made 
out of the private money of Phekan Koer 
(wife of plaintiff No. l) and that she was 
the real purehaeer, the brother of plaintiff 
No. I had DO intereet in the property and 
wae, therefore, not a neoessary party, Bven 
if he were joint with plaintiff No. 1 be 
did not inherit the property after the death 

property inherited by 

plaintiff No. 1 from bii wifo wonld bo 
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his self-asquired property under the Hindn 
Law. The learned Judge was, therefore, 
not right in throwing out the plaintiffs* 
ease upon the fioding of the Munsif or 
upon the statement of the plaintiff No. 1 
ID his oross examination when he bad 
rejeoted that oase. If, on the other band, 
the view taken by the Munsif that the 
property was purchased out of the joint 
family fund by B^l Narain, father of 
plaintiff No. 1, for the benedt of the 

3 lint family of the plaintiffs, be ao- 

cepted, then also the suit oannot be dis¬ 
missed for defeat of parties. The Munsif 

himself refused to dismiss the suit on this 
teohnioal ground and, as a matter offset, 
decreed the plaintiff’s suit. In this he 
was perfectly right, for Order I, rule 9 
distinctly Jays down that. “No sail shall 
be defeated by reason of the misjoinder 
or non-joinder of parties." If thn learned 
Judge ^ on appeal by the defendaota was 
of opiniop, wbieh evidently would be 

ineonsietent with bis Bnding that the pro¬ 
perty was of the wife of plaintiff No. J, 
that the suit oould not be decided without 
Jokhu Singh being a party to it, be had 
full power to bring him on the record 
under Order J, role 10, clause (2). Under 
this rule the Court may at any stage of 
the proaeedinga of its own motion make 
any one a party whose preseose the Court 
may consider to be necessary in order to 
enable the Court effectually and completely 
to adjudicate upon and settle all questions 
involved in the suit. In the present case 
the olaim of the plaintiffs would have been 
well within time even if Jokhu Singh was 
brought on the reoord on the 24th May 
1919 when the learned Dietriot Judge passed 
his decision, and will be still in time if be 
is now brought on the record, for the 
plaintiffs have been held to be in posseseiou 
all along ever einoe the execution of the 
sale-deed, the Settlement Record also bad 
recorded the name of Phekan Soar as being 
in possession. I do not think that the canes 
relied upon by the Onurte below, Bcmeth 
Ohandra Mandal v. Bhutan Bhatkar Mahapatra 
(3> and Bhogela Suer v. Abdul Buhm'tn (4), 
apply to the present ease. The latter related 
to the mortgage-euit in which, under Order 
XXEl v,rQle 1 of the Oode of Civil Proeedure, 

(8j 89 Ind. Oac. 82St 1 P. L. W. 846. 

(4) 40 lud. Cm. 7»} 1 P. L. J. 478o. 
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every pereon iotereeted in the property 
mnet be made a party. It is oonoeded that 
there is no eiinilar provision in the Code 
of Civil Prooedare applying to other kinds 
of suits. The point did not direotly arise 
in the oa^e of Romesh Ohandra iSandal v. 
Bhutan Bha$kar Mahapatra (3) inasmaoh as 
it was held in that ease that there was 
no defest of party and the plaoitum in 
the report has given undue weight to the 
solitary passage ooeurring in the body of the 
judgment. 

Now, as to whether the plaintiffs were 
bound to join Jokbn Singh as a party to the 
suit. He never in the plaint or any* 
where admitted that he had any interest in 
the property or that he was in possession 
of tbe same. Unless this was the plaintiffs' 
ease, they were not bound to make him 
party to the suit. Order I, rule 1, is olear 
on tbe point that, in order to be joined as 
a plaintiff, there must be a right to relief 
in respeot of or arising out of the same aet 
or transaotioQ whether jointly or severally. 
If the plaintiff's ease is that Jokhu Singh, his 
brother, had no right to relief in respeot of 
tbe property in suit, he was not a necessary 
party. Under rule 3 of Order I, a person 
against whom any right to relief in respect 
of or arising out of tbe same aot ortransao* 
tion is alleged to exist, may be joined as a 
defendant. Jokhu Singh was not said to 
have interfered with the plaintiffs’ posses* 
sion in any nay nor to have any interest 
in tbe property. He was therefore, not a 
necessary party either as a plaintiff or as a 
defendant according to tbe case of tbe plaint¬ 
iffs. 

There ie no express provision in the Code 
of Civil Procedure as to who should be 
considered necessary parties or that every 
person interested in the property must neces* 
earily be made a party. It is said, however, 
that the case must be governed by the 
principle in Order II, rule 1, where it is 
said that, "Every suit shall as far as prac¬ 
ticable be framed so as to afford ground for 
final decision upon tbe subjects in dispute 
and to prevent further litigation oonceroiog 
,them.*' That rule, obviously, does not deal 
with tbe persons to be made parties, but 
only requires that all matters in dispute 
between the parties to the suit most be 
Qomprieed in it so far as possible in order 
that tbe^ may be disposed of in the same 


suit. The principle upon which tbe parties 
are to be made has been discussed in tbe 
case of Jogm ita tJath Singh v. Secretary of 
State for India (5). That decision is based 
upon the following nassage in Story’s 
Equity Pleadings "it is not possible to 
formulate precise rules of universal 
application to the joinder of parties, and 
tbe only principle which can be safely 
adopted is that all persons materially 
interested in tbe suit or in tbe subject of 

the suit should be made parties. 

In each case it most be determined whe* 
ther a particular person is or is not a 
necessary party, i. necessary for tbe 
determination of tbe question raised by the 
plaintiff and for tbe grant of the relief be 
claims. It may be laid down, however, 
as a general rule, that a person who is only 
indirectly or remotely interested is not a 
necessary party.” 

According to tbe plaint, tbe only persona 
interested were tbe plaintiffs Nos. 1 
and 2, as the property was purchased 
by tbe plaintiffs’ father for tbe joint 
family of tbe plaintiffs and hence, 
upon the plaint, Jokhu Singh was not a 
necessary party. The plaintiff No. 1 made 
the following statement in cross-examina* 
tion : "Jokhu Singh, my brother, is separate 
from me since 15 or 16 years. Our lands 
are still ijmal and we are separate in mess 
only. My father was tbe karta of the family 
so long as he was alive.” Upon this evi* 
dense tbe Munsif held that Jokhu Singh 
was a necessary party to tbe suit 
as he has got a share in the land, 
but the aforesaid statement does not neses« 
sarily load to this conclusion, for, according 
to it, Jokhu Sinuh has boon separate for 
the last lO or 16 years. They may have 
some land in ijmal, but the land in dispute 
which is based upon tbe purchase in the 
name of Phekan Koer, has not been clearly 
speciOed to be held joint with Jokbn Siugb. 
In order to apply tbe bar of defect of 
parties, the defendants would have pushed 
tbe cross-examination further and made out 
a clear case that Jokhu Singh bad an in¬ 
terest in the land in suit and was bolding 
it jointly with the plaintiffs in spite of his 
separation from the plaintiffs’ family 16 or 
16 years agi. No other evidence has been 

92li 17 C. W. N. S36 at p. 838; Ifl 
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referred to by the Man«if or the learned 
Judge for the finding that Jokhu Singh 
had a share in the land and was jointly 
interested in it, and the evidenee of the 
plaintiff referred to above does not lead to 
this sonslosion. The finding is, therefore, 
illegal, 

Aosepting, for the sake of argument, the 
finding to be valid, I think that “the matter 
in iontroversy so far as regards the rights 
and interests of the parties aotnally before it 
(Court) oonid be well dealt with and desided’* 
within the terms of Order I, rnle 9. Jokhn 
Singh, not being a party to the snit, 
is not affested by the desision of the ease 
if he baa any interest in the property in 
dispute. The defendants having neither 
title nor possedsion sannot be permitted 
to defeat the slaim of the plaintiffs for a 
deolaratiOD of title And eonfirmation of pos* 
session. So far as the parties to the suit are 
eonserned, the absenoe of Jokhu Sinph does 
not affeot the determination of the rights of 
the parties aotnally before the Court, and the 
Munsif apparently did not eonsider it neoea- 
sary that be should be before the Court 
in order to enable him *to effeotnally and 
•ompletely adjndioate upon and settle all 
questions involved in the suit,” which is a 
eondition preoedent for insisting upon bring 
ing Jokhu Singh upon the reaord, as laid 
down by Order I, rnle 10 (2). I agree 
with the Munsif that the plaintiff’s sait can- 
not be thrown outbesause Jokhu Singh is not 
a party to it. 


In the result, the deoisioD of the learned 
Distriot Judge is set aside and that of the 
Munsif is restored. The appeal is deoreed 

and the plaintiffs’ snit is deoreed with oosts 
throughout. 

Appeal allovtd. 


ALLiHABAD HIGH OOUBT. 
First Appbal prom Osdbb No. 109 

Of 1919, 

May U. 1920. 

Present : —Mr. Juatioe Piggott and 
Mr. Jnstioe Walsh. 

Musammat AZIZ.UN-NISSA BIBI— 

ApPLIOAKT—O flJKOTOR—A ppilumt 

rersus 

w’w OffiCUL Ekobivir Of 

MUHAMMAD KHALIL and othirs— 
Oppnsni P*KTT— Rbspondcnts. 

Muhammnden Law^ Will-Bequest to heir- 
Lonsent of other heirs—Bequest, validity of—Heirs 

of-Proi^nctal Insolvency 

Act (HI of IW7J,8. 10 i4). 

Uodor tbo Muhammadan Law a bequest in 
favour of an boir to which the remaining heirs 
Mnsent after the death of the testator is a valid 
bequest, and such consent does not operate as a 
transfer by tho consenting heirs of a light which 
ms yestod in thorn, the legatee takes from the 
testator Tho foot that tho consenting heirs are 
inso vent at tho time of giving their consent 
would not affect the validity of the bequest, fp. 297, 
col. 2.J ’ 

First appeal from the order of the Dis* 

triot Judge, Allahabad, datad the 14th May 
1 91 9e 

Mr. T^bal Ahmad, for the Appellant, 

Mr. i#. Rasa Ah, for the Respondents. 

^ JUDGMENT.—This is an appeal in an 
iDsolveney matter. The insolvents are father 
and son, Muhammad Mnrtasa and Mnbam* 
mad Khalil. It is snffieient to say that 
they were deslared insolvents in separate 
prooeedings, Muhammad Murtasa’s wife, 
Hajira Bibi, was possessed of some immoveable 
property. She died on the tst of November 
1918. The Beseiver has taken poeseeeion, 
we are told, of aerlaiu shares to Maosa 
Serai Abdul Malik as having devolved upon 
the two insolvents by inberitante from this 
lady. There were one or two other proper* 
tiee of lesser sonsequanse involved when 
the case was heard in the Court below, bat, 
prastisally, we are souserued only with the 
shares ia the village above referred to. 
The Reselver’a astiou is ■ballenged by 
Musammat Asia.nn*DiBBa Bibi, the daughter 
of iisuammat Hajira Bibi, and, therefore, 
the daughter of one iusolveut and sister 
of the other. She eays that the whole of 
the propertiee in queetion have paesed to 
her under a Will ezesuted by her mother 
OD the 29tb of Ostober 1918, that it to eay, 
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fonr days before ber death. She farther 
•taims that, in any ease, the whole of Vfws- 
lammat Hajira Bibi’a share in Mahal Bi- 
sbeshar Diyal, one of the two mahalt in noos* 
tioD in the said village, is sobjeot to a mort¬ 
gage aharge of Rg. 2,650 in her favour. 
The learned Distriat Judge has found that 
there is no valid mortgage in favour of 
the objeator. He has found that the deed 
of Oatobar the 27th, 1918, is proved 

but that it is on its terras a deed of gift 
infer vivos and not a Will ; if a deed of 
gift, it is invalid for want of registration and 
delivery of poaaession. The findings of the 
Oistrint Judge on eaah of these points are 
ahallenged before us in appeal. Thedooument 
is aurionsly drafted and it is not altogether 
easy to deaide the meaning whiah ought to 
be attaahed to its various parts. As regards 
the property in Mahil Bisheshar Dayal we 
are alearly of opinion that the Distriat 
Judge was right. The doaument reaites the 
faok of a mortgage in favour of Afuiammaf 
Aziz* an*nissa Bibi and purports to aonvey 
by gift the equity of redemption. It would 
undoubtedly operate, if at all, as a eon- 
yeyanae by way of gift, taking tffeat 
immediately, of whatever interest Musammai 
Jajira Bibi possessed in this mahal. We 
think, therefore, that nothing passed to 
Muiammaf Aziz*uo*nisBa Bibi in virtue of 
this part of the doaument and whatever 
rights her mother possessed in this mahal 
on the Ist of November 1918 have devolved 
upon her heirs, that is to say, one*fonrth an 
her husband, Muhammad Murtazi, ons»half on 
her son, Muhammad Khali], and one-fourth 
on her daughter, the appellant, Aziz-uo-nissa 

regard to Mutammat Hajira 
Bibi 8 interests in the other mahal in the 
same village, we think we must interpret 
the doaument as testamentary in its 
aharaater. Unless, therefore, it aan be 
abellenged on some other ground it would 
operate to pacs this property to the legatee 
from the date of the testator’a death. It 
has been oontended before us that, aoneidered 
as a testamentary disposition, the doanmeot 
is invalid, being a bequest to an heir. 
This point has been gone into on evidence 
and we are satisfied that it hai been 
rightly fcuud that the remaining heirs both 
aonsented^ beforehand to the making of 
the Will In these terms, and gave an effective 
consent after tb© death of the testatrix. 


An ingenious argument has been pressed 
upon us on behalf of the respondent to 
the effect that the only aonsent which would 
make the bequest valid was tbs aonsent given 
after tbe death of the testatrix, and. inas 
rouob as (he bequest wae invalid until that 
amsent was given, the provisions of sea- 
lion 16, clause 4, of the Insolvenoy Act 
oame into operation and their shares under 
the Muhammadan Law vested in the two res¬ 
pondents, and therefore, in the Reaeiver.on the 
death of the widow, before the ineolvents 
could possibly have validated tbe bequest 
by their consent. We think this argnment 
ought not to prevail. U is an established 
principle of Muhammadan Law that, once 
the consent of the heirs has been signified 
tbe legatee takes from the testator, and 
that the consent does not operate as a 
transfer by the heirs of a right which has, in 
the meantime, vested in them. There may be 
perhaps, some conflict between this principle 
of Mnhammadan Law and the strict wording 
of section 16 (l) of the Insolvency Aat, 
but we think the principle of Muhammadan 
Law ought to be applied and that, in v'ew 
of the consent signified by the heirs, we 

must take it that the property in tbe other 
mnhil passed to Muiammat Aziz-un-niesa 
Bibi as legatee of her mother on the death 
of that lady. There reuains the question 
of the mortgage on tbe ebare in Mahal 
Bisheshar Dayal. We think it euffiaient to 
say that the learned Di^trfai Judge has 
folly dieooesed the very aorious and involved 
proceedings leading op to the execution of 
the said mortgage deed, and ihaf, in our 
opinion, be has rightly inferred, on tbe 
evidence as a whole, that there was no 
genuine mortgage, that no consideration 
passed and that the whole traneaation was 
never intended to be anything but a fictitious 
transfer, made probably by way of preaaution 
in view of the insnlveney of the male heirs 
The result of (his is that, we partly allow 
and partly dismiss the appeal. We think 
the appellant is right in saying that it 
ought to be made quite clear that she takes 

her own share under tbe Mubammadan Law 

in tbe property in both MahaU of Sarai 
Abdul Malik. The learned Distriat Judge 
probably intended thir. but the point should 
be put beyond doubt. Our order is that 
the Receiver is entitled to take free of 
any mortgage charge one half of the pro- 
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party in Mahal Biaheshar Dayal as that Bengal Surrey Act, can neror be said to bo a map 
of the insolvent Mabammad Kbalil, and •®®®*^»°J?topo88eB8ion ofthe partiea, [p. .^04, ooL 2.J 
another one-foarth as that of the insolvent Appeal from a deoision of the Sobordinate 
Mohammad Mnrtaza Hosain, b"t that the Mongbyr, dated the 14th April 1917. 

share in the other maAai most be released from Messrs. Wasi Ahmad^ (7. 0, Das, S)ed 

the claim of the Receiver and left to Mohamad Tahir, Fakhr ud-Din, and Moheth 

Mutammai Aziz-on-nissa Bibi as legatee Ohandra Dutta, for the Appellant, 
nnder the Will. The appeal is therefore, Messrs. S. if. Mullick, Jagannath Prosad, 
partly decreed and partly dismissed. The and 8, N, Bose, for the 

parties shonld bear their own costs to Respondents. 


this Goort. The Receiver will be entitled 
take his eosts out of the estate. 

Appeal partly allowed. 


4 

PATNA HIGH COURT. 

Appial proi Obisimal Diorie No. 153 

OF 1917. 

Joly 22, 1920. 

Present i —Mr. Jostice Das and 
Mr. Jnstise Adami. 

Musammat BIBI WAKILAN—Plaintiff 

—'Appbllamt 

versus 

Bahu DEO NANDAN PROSAD and othbrb 

— DtFBNDAMTS—RrSPOHPIMTS. 

Survey map, evidentiary value of^Reeord of 
Riyhte, entry in, tohetker operate! betioeen landlords 
of neighbouring estates-Bengal Alluvion and Oiluvion 
Act {IX of 1847), 8 . 3, scope of—"Ohtinges", meaning of 
—Map prepared under section, value of, 

UspB and SarreyB in India for roronuo pur¬ 
poses are official dooumonts prepared by com. 
potent persoDB and with such publicity and notice 
to perions interosted as to bo admissiblo as rain- 
able eridence of the etate of things at the time 
they were made. Thoroforo, nnloBB such a map is 
shonm to be wrong it may bo properly Judicially 
reoeirod in oridenco as correct whon made, fp 
29P, col. ?.] 

An entry in tho Eeoord of Rights oporatos in tho 
same way between landlords of noighbooring oatatos 
as between landlord and tenant, or botwoon land¬ 
lords of the same estate or between tenant and 
tenant, [p. 800, col. 2.] 

Tho word "ohanges” in section 3 of tho Bengal 
Allnvion and Diluvion Act moans, changes brought 
about by the action of the rirer or tho sea, and not 
ohanges by the sot of one proprietor in annexing 
to his estate the property belonging to another 
proprietor, [p. 304, ool, J.j 

Therefore, a map prepared nndor section 3 of 
the Bengal AUnrion and Dilurlon Aot onliko a 
Eyreanc Sorrey map or a map prepared nnder the 


JUDGMENT. 

Da 8, J.—This was an action by the appel* 
lant for deolaration of her title to, and for 
recovery of possesiion of, approximately 436 
bighas of land as appertaining to her mousah 
Ehntia. The snit was resisted by the de¬ 
fendants sabstantially on the groond that the 
land in dispute appertained not to the plaint* 
iff 8 mousah Khotia, but to their mousah 
Tikarampore. The learned Sobordinate 
Judge has held that the river Boor Gaodak 
was the boundary between the two estates in 
1856>66 and continued to be so until the 
lands were completely washed away in 1308 
and 1309. Relying npoo the report and 
the map prepared by a Pleader Oommis* 
sioner, he has come to the eoDoIusioo that 
the bulk of the disputed land is situated 
south of the southern line of Boor Gaodak 
as it existed from 1865-66 to 1900*01 and 
that it accordingly falls within mousah 
Tikarampore. In that view, the learned 
Subordinate Judge has diemiseed the plaint¬ 
iff’s claim to the bulk of the property claim¬ 
ed. 

The plaintiff relies upon the Revenae 
Survey Map of 1832 and on the Cadastral 
Survey Map of 1903. The defendants, on 
the contrary, rely opon the Gangetic Sarvsy 
Map of 1895-6. The Pleader Commissioner 
has shown that, according to the Revenae 
Sarvey Map and the Cadastral Survey Map, 
the balk of the disputed land lies within the 
plaintiff’s mousah, but that, according to the 
Gangetic Sarvey Map, the bulk of the dis¬ 
puted land lies within the defendants’ 
mousah, Mr. Wasi Ahmed, who has argued 
the case on behalf of the plainriff with coo- 
BpioooDs fairness and ability, has put for¬ 
ward the following propositions before us i 
6rst, that the Revenue Survey Map most 
prevail over the Gangetic Survey Map, 
eecondly, that the Gangetic Survey Map 
cannot be relied upon on the question^ of 
boqpdafics bqtwfqp differept moitsahs j third- 
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ly, that as there is a oonfliat between the 
two noapp, the Cadastral Survey Map oatfht 
to be regarded as oonalasive on the question, 
and, lastly, that, assaming that the Ganged# 
Survey Map is regarded as authentio on the 
question of boundaries, the Pleader Cora 
missioner has not aorreotly ehown the 
disputed land wi^h referenae to the in‘'‘ueahi 
in qae^tion. Mr. Sushil Madhab Mulliok, 
on behalf of the respondentp, argued 
6rtit, that the raap relie"! npon by the apoel* 
lant as the Revenue Survey Map is not a 
Revenue Survey Map and has been found to 
be unreliable and ought not to be regarded 
by ns ; aeaondly, that, assuming it is reliable, 
all that it does show is that the plaintiff was 
in possession of the bulk of the disputed land 
in It38 and not later than 1818 ; thirdly, that 
the Gangetie Survey Map was in substanoe a 
Revenue SQf'vey Map and rauet be regarded 
aa establishing that moueak Tikarampore 
was bounded on the mrth by Boor Gandik ; 
fourthly, that there ii no real oiufliot 
between the Revenue Survey Map and the 
Qangetia Survey Map for, on the assumption 
that both are reliable, it is possible to hold 
that, between 1838 and 1865 the position 
has ahanged to the detriment of moutth 
Kutia; Bfthly, that, assuming that the 
Gangetio Survey Map aorreatly shows the 
position of Tikararnpore as bounded on the 
north by Boor Gandak, it must be held, on 
the evidenae of both sides, that the same 
position aontinoed nnahanged up to the 
diluvion in 1^00*01 so as to aonfer a good 
and indefeas'b’e title on the defendants 
by long possession, and, lastly, that the 
Cadastral Survey Map, in the oiraumstanoea 
of the aase with whiah I shall have to detl, 
is not a reliable map, and even if it be 
reliable, it aannot operate so as to defeat the 
title of the respondents aaquired by long 
po-sesaion from 1865 down to the date of 
the diluvion, espeaially as the plaintiff was 
ousted before she had time to aoquire a 
title by adverse possession after the lands 
rs^appeared and hfloaras 6t for aultivation. 
On the question of the identi6aation of the 
disputed Und, Mr. Mulliok relied on the 

rsport and the raap of toe Pleader Commis- 
nioner. 

It will be nsoesaary then to aonside** the 
rebabili y of e tah of iho m ips that hse bsen 
put forward in this oa«e. The pUintiff 
relies upon the Revenue Survey Map of 1838, 


and it is admitted that, aacording to that 
map, the bulk of the disputed land falls 
within the plaintiff’s moutah. It is of aonrse 
a question of faat, in eaoh ease, whether lands 
were inoluded in the Permanent Settlement, 
but, ^ as the Judicial Committee has pointed 
out. Maps and Surveys in India for revenue 
purposes are offiaial doauments prepared 
by oompetent persons and with sueh pub- 
lioity and notice to persons interested as to 
be admissible as valuable evidenae of the 
state of things at the time they are made” 
Jag'idir^dro. Nath R<yy v. Secretary of State 
(11. Therefore, unless this map is 
shown to be wrong, it may, to adopt the 
words of the Judicial Committee in the same 
ease, ' be properly judicialiy reeeived in 
evidenae as eorreet, when made.” 

The respondente rnly upon Exhibit A a 
letter from the D«poty Surveyor General 
to the Collector of Monghyr, dated the 2l8{ 
January 1859. In order to appreciate the 
importance of this letter it is necessary to 
remember that the Survey of 1838 was 
aonluoted by Lt. Egerton and embraced the 
whole of Parganna Pharkia, whiah in 1838 
included not only the plaintiff’s mouzah 
Kutia, but also ynouzah Pnolwaria, which is 
now known as Tikararnpore. Tikararnpore 
is now included within Perganra Monghyr, 
but in 18.i8 it formed part of Parganna* 
Pharkia and was surveyed as such by Lt. 
Egerton. That survey was determined upon 
in order tn demarcate certain tracts of waste 
land outside the ambit of the settled and oulti. 
vated villages to which, it was held, that the 
Permanent Settlement did not extend {Diitrict 
Oateher Monghyr, page 158). Although, 
therefore, for the special porpn.so for which 
the survey was determined upon, it was not 
necessary for Lfc. Egerton to show the inter, 
nal mattere within eaoh village, it was im. 
peratively necessary for him to show the 
exterior boundaries of eaoh village. Id his 
letter of the Jlst January 1859, the Deputy 
Surveyor General complained that many 
intervening ihrels and rivers were not taken 
note of by Lt. Egerton. and he suggested 
that an entirely new survey should be made 
o( th,8 P.r*aona. It may be eoneeded 
that thm enrve, had neither the a.onraey 
nor the eompl tene.e of the eebeeqnent 
R..venne bDrv..y, bnt I do not think that it 

0 '• N. '93 
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baa ever been pointed oat that, ao far aa the 
demaroatioD of the boondaries of the villages 
is oODoerned, it was in any way inaooarate and 
Doreliable. That sorvey was sonfessedly son* 
Bned to boandaries of villages and, so far as 
boondaries of villages are conoerned, it has 
Dever been snggested that Lt. Egerton’s 
survey failed to aooomplish its objeot. 
There was a survey of the rest of the Die* 
triot by Oaptaio Sherwill in 1845-47, tut 
Pargannah Pharkiya was exoloded from its 
operation, and, as we read in the District 
Qateteer, the sorvey of Pargauna Pharkiya 
was formally given the dignity of a Revenue 
Survey. In my judgment, the deoision of the 
Revenue Authorities, not to oarry out another 
Revenue Sorvey of Pirganna Pharkiya, but to 
oonfer on the work of Lt. Egerton the 
title of Revenue Survey must be regarded as 
establishing the aoooraoy and oorreotness of 
the maps prepared by Lt. Egerton on the 
Question of boundaries of villages. It most 
follow, therefore, that the predeoessor-in- 
title of the plaintiff was in possejsion of the 
bulk of the disputed land in 183d. 

Before dissoesing the Oangetio Sorvey 
Map of 1865, it will be eonvenient to deal 
with the Cadastral Sorvey of 1900>03. It 
is oonoeded that the result of the Cadastral 
Survey of 19C0-03 is unfavourable to the 
defendants; but, it is argued, that neither the 
final entry in tbeReoord of Rights reoording 
the disputed land as in the possession of the 
plaintiff nor the Cadastral Sorvey Map 
showing the disputed land as part of the 
plaintiff’s mouta^ is admissible in evidenoe, 
inasmneh as tbe Bengal Tenanoy Aot deals 
with tbe relation of landlords and tenants, 
and not with disputes between rival 
proprietors. Snob an argumeut overlorks 
tbe point that tbe first stage in tbe pre¬ 
paration of tbe Besord of Rights is the 
Cadastral Survey and demareation of 
boundaries, so that there may he ro difB* 
ouKy about the identifiealion of lands. I 
may oeefolly refer to tbe unambiguous 
words employed in seetinn 101 (I) of the 
Bengal Tenanoy Aot giving power to the 
Looal Government to dircot ' that a turvet/ 
he mods and a Reoord of Rigb(s be prepared, 
by a Revenue Offioer, in re^peot of the 
lands in any looal area...’* A survey is, in my 
view, an indispensable neoessity for tbe 
preparation of the Reoord of Rights, and I 
am by no means prepared to admit that 
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tbe proprietor of one estate has nothing 
whatever to do with tbe preparation of tbe 
Reeord of Rights of another estate belonging 
to a neighbouring proprietor, einee the 
preliminary survey must determine the 
boundary between tbe two estates. It is 
only when the exterior boundaries cf tbe 
villages are asoertaiued that tbe preparation 
of tbe Reoord of Rights ean be eommenoed, 
and, in my view, the riral proprietors Inour 
a grave risk in not putting forward their 
evidenee of possession at tbe time of tbe 
demareation of the boundaries. 

The result of the Cadastral Survey of 
190%03 oan be looked at from two pointe 
of view ; first, as bearing on the eurvey, and 
eeoondly, as bearing on tbe preparation of 
tbe Reoord of Rights. But from whiohever 
point of view tbe matter is looked at, tbe 
result is equally favourable to the plaiot* 
iff. 1 will take tbe question of tbe Reoord 
of Rights first. Seotion 106 of the Aot, in 
my view, makes it quite olear that an entry 
in the Reoord of Rights affeoting tbe pro¬ 
prietor of a no'ghbouring estate is admissible 
in evidenoe against him and must be 
presumed to be oorreot until tt.e contrary is 
shown. This seotion gives a remedy for 
the oorreetion of an entry after the final 
publioation of the Rsoord of Rights and 
provides that a suit may be instituted 
before a Revenue Offioer at any time within 
three months from the date of the oertiB* 
onto of tbe final publioation of the Reoord 
of Rights for the deoision of any dispute 
regarding any entry which a Revenue Offioer 
has made in, or any omission wbiob the said 
offioer bae made from, tbe reoord, whether 
Buoh dispute be between landlord and 
tenant, or between landlords of tbe same 
or of neighbouring estates, or between tenant 
and tenant. I oan hardly imagine tbe 
Legidature solemnly giving a right to tbe 
landlord of estate A. to bring a suit before the 
Revenue Offiier against the landlord of 
estate B. regarding any entry made or 
oniitted to bo in uny rooordi ooleBS 

the entry was intended to have souie effect 
against the laudlorJ of estate A., under the 
Uw In my view, an entry in tbe Record 
of Rights operates in the same way between 
landlords of neighbouring estates ae 
landlord and tenant, or between landlords 
of the same estate or between tenant and 
Unint Sueh an entry must aooordingiy 
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be presamed to be oorreot antil it is 
shown by evidenoe to be ineorreot. 

When we look at the operation from the 
point of view of the aotaal survey made, 
the resnlt is equally favourable to the 
plaintiff. Demaroation of bou'idaries and 
identiboation of lands oonstitute the 6rst 
stage in a Cadastral Survey. Seation 189 
of the Aat gives power to the Looal Govern¬ 
ment to make rules, oonsistent with the Aot, 
to regulate the prooedure to be followed 
by Revenue OEGaers in the disoharge of any 
duty imposed upon them by or under the 
Aet, and by suob rules, to oonfer upon any 
euah offiaer, power to enter upon any land, 
and to survey, demaroate and make a map 
of the same, and any power exeroisable by 
any oEBoer under the Bsngal Survey Aot, 
1875. It will be seen on a referenoe to 
the roles as they existed in 1900 that the 
Looal Ooveroment Qonferred on the Revenue 
OfSoere all the powers mentioned in seotion 
189 of the Aot. They bad, therefore, all the 
powers exeroisable by any offioer under 
the Bengal Survey Aot, 1675) and bad 
express power to enter upon any land, and 
to survey, demaroate and make a map of 
the same. In my view, the prooedure for a 
survey, though directed to be made under 
the provisions of the Bengal Tenansy Aot, 
must be that laid down in the Bengal 
Survey Aot and it must be sondnoted 
with all the publicity and notioe to all the 
parties oonoerned as laid down in that Aot. 
It is, therefore, neoessary to torn to the 
Bengal Tenanoy Aot to see what are the 
aots required to be done before a survey 
oan be effeoted. Under seotion 5, the 
Colleotor, before entering on tbe lands, is 
required to publish a proolamation addressed 
to the oeoopants of tbe lands whiob ore 
about to be surveyed and oj the conter- 
minoui lands, and to all persons employed 
on or oonneoted with the managAment of, 
or otherwise interested in, snob lands 
oalling upon them to attend during the 
demaroation and survey of tbe land, for tbe 
purpose of pointing out the boundaries. 
Under seotion 6, tbe Colleotor may enter 
upon tbe land after tbe issue of tbe 
proolamation, and do all things and make 
all inquiries neoessary for effeoting tbe 
survey and demaroation of tbe boundaries 
thereof After the aotaal survey and on 
reoeipt in tbe OoUeotor*s office of tbe maps 


or papers showing any boundaries wbioh 
have been demaroated, the Colleotor has, 
under Reotion 12, to post notiSoation inform* 
ing all persons oonoerned that the maps 
and papers relating to the boundaries in 
the village or traot epeoided are open to 
inspeotioii, and requiring any person who 
may have any objeotion to prefer, to prefer 
snob objeotion within a speoiBed time. It 
is obvious that very great oare is taken to 
oorreotly demarcate the boundaries as 
between different village^ and it is not 
lightly that we ought to set aside tbe work 
done with snob publioity and notioe to persons 
interested. 

As regards the procedure for demaroation, 
the rules framed under seotion 189, Bengal 
Tenanoy Aot, as they existed at the time of 
the survey, provided as follows: — 

4 (o). In the demaroati'm of village 

boundaries the area contained within the 
exterior boundaries of tbe village maps of 
the Revenue Survey eball be preserved as 
far as possible as tbs unit of Survey and 
reoord. 

“(6). Where there is no dispute the 
boundary of tbe village aooordtng to posses¬ 
sion shall bs followed, and, where that 
boundary does not differ eubstantially from 
the boundary of the Revenue Survey, tbe 
latter will not be separately shown in tbe 
man. 

‘ (c). Where there is oonsiderable differenoe 
between the boundary aooording to the Reve¬ 
nue Survey Map and the existing boundary 
of the village as asoertained by the Revenue 
Offioer, the latter shall be followed for the 
purposes of map and record ; but tbe boun¬ 
dary of the Revenue Survey Map shall 
also be marked on tbe new village 
map. 

“(d). Where there is dispute as to village 
boundaries, the Revenue Offioer shall decide 
tbe dispute under the Bengal Tenanoy 
Aot . 

In this oase there was no dispute before 
the survey authorities as to the boundary 
between the two villages with which we are 
oonoerned. We are aooordingly entitled to 
premme that boundary aooording to posses¬ 
sion was followed, and, as that boundary 
did not differ from tbe boundary of tbe 
Revenue Survey, as tbe Commissioner in thie 
oase has shown, tbe latter was not separately 
shown in the map. In my view, great 
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weight mast attach to the Ca‘1a‘)tral Survey 
map, not only beoanee the work in oooneo* 
tioo with the map was done with due pub* 
lioity aad fall notice to the persoos interest¬ 
ed, but also beoaaee that map has reoeivad 
strong SQpport and eorroboration from the 
Revenue Survy Map. 

It was argued, however, by Mr. Sushil 
Madhab Mulliok that no importaoee ought 
to be attaohed to the Cadastral Survey Map 
as the disputed land was admittedly under 
water at the time of the Cadastral Survey. 
The Cadastral Survey Map shows that Plot 
No. 1286 was then under water, but that 
the plot to the south of Plot No. 1286, 
namely, Plot No. 1287, as well as the pbts 
to the north and east of Plot No. 1286 were 
dry lands when the map was prepared. Now 
the important plot is undoutedly Plot 
No. 12*7 which lies to the north of Tikaram- 
pore as shown in the Cadastral Survey Mip. 

If the defendants* case is true, namely, 
that they were in possession of the disputed 
land at the time of the diluvion, they would 
undoubtedly have claimed Plot No. 1287 as 
appertaining to their vioutah Tikarampore, 
and, if they had done so. some orgument 
might have been founded on the undoubted 
fact that Plot No '286 was then under water 
and was difficult of identiBcation. But. 
so far as Plot No. 1287 is concerned, there 
was no difficulty in identifying it an part 
of Tikarampore. Their failure to do fo 
BUggests an inference that they were not in 
poesessioD of it as part of Tikarampore. If 
they thought that Plot No. 1287 was part 
of Kutia, they must have thought that Plot 
No. I28rt, which was north of Plot No. 1287, 

and, therefore, farther away from Tikarampore 

was P&rt of Kutia. 

I am, therefore, not inclined to attach much 
weight to the fact that a portion of the 
disputed laud was undoubtedly under wtfter 
at the time of the survey operations. 1 
do not for a moment believe that landlords 
do not keep careful note of the fact that tbtrj 
land has gone under water. In the oourse of 
survey operations, survey authorities have 
freQueutly to consider questions of possession 
in eonneotioo with land covered with water ; 
and if, as is euggeated, it ie impossible for 
a landlord to identify land covered with 
water ae bis, the law, 1 apprehend, would 
bave imposed a restrietion on the power of 
the survey autborities to survey sucb 


[19si 

land. Id any event, the northern, the sou¬ 
thern and the eastern portions of the disputed 
land were all dry land at the time of the 
survey. If the survey authorities were 
justiBed in sbowicg these portions as ap¬ 
pertaining to Kutia, they were equally 
justided in showing Plot No. 1286 as part 
of Kutia. Id my judgment, the Cadastral 
Survsy Map is important evidence in plaint¬ 
iff's favour and ought not to be ignored. 

The effect of accepting the Cadastral Survey 
Map is that the plaintiff shows that she 
was in possession of the disputed laud not 
only in iK^-tS, but also in 1903. In con- 
sidering the reliability of the Gangetic 
Survey Map, we are bound to take into 
consideration the fact that the plaintiff has 
shown that she was in possession of the 
disputed land at two different points of 
time. It may be that the Court will not 
assume that the state of thing" existing 

in 1838 continued till 1865, but, as Lord 
Lindley once suggested, no Court oau pro¬ 
perly act on the assumption that in 1865 
a state of things existed different from that 
in 1^03. It must, I think, be assumed, 
until the contrary is shown, that the plaintiff 
contiDued to be in possession on between 1838 
and 19j3 and was iu fact in possession iu 
1865. 

And this brings me to the Gangetic 
Survey Map on which the defendants strongly 
rely. They say that it does not matter very 
much whether the plaintiff was in possession 
in 1838. According to them, the Gangetic 
Survey Map shows that the disputed land 
appertains to their mauta^, and, eonneoting 
that map with the oral evidence in the 
case, they argue that they have been in 
possession of the land in dispute from 
1865 up to ibe diluvion. Tbeiroext branch 
of the argument is that, if they have 
eatisBed the Court that the disputed laud 
was dermaroated as part of their mauioh in 
1R65 and that they have been in possession 
of the disputed laud from 1865 up to the 
diluvion, the Cadastral Snrvey Map most be 
wrong. They then argue that, even if the 
Cadastral Survey Map be correct as showing 
the state of things in 1903, all that 
would follow from it would bo that t^y 
were dispoMOssed by the plaintiff in lb03, 
and would bave been entitled, iu a properly 
constituted aotioD, to recover poccession of 
the property from the plaiotiffi a course 
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wbioh was rendered nnDeoeasary by the 
faet that they reoovered poseession of the 
diapated property from the pUiotiff. 

It will be Dotioed that the anooess of 
the argament wholly depsnde on whether 
we' san aoaept the Gangetio Survey Map as 
oorreotly showing the state of things in 
1865. If we oan, and if the Pleader 
Oomroieeioner has rightly identi6ed the 
dispoted land as falling within the defend* 
ante’ mautah, then there is no esoape from 
the oonolosion that the defendante mast 
sneoeed. 

It is nesessary, therefore, to eonsider the 
Boope of the Aot under whioh the Gangetio 
Sarvey Map was prepared. That Aot is 
sailed the Bengal Allnvion and Dilavion 
Aot (Aot IX of 1847). To qoote the words 
of the foil title, it was "an Aot regarding 
the assessment of lands gained from the 
sea or from rivers by allnvion or dereliotion 
within the Provinoes of Bengal, Bihar and 
Orissa". These words, to my mind, olearly 
indioate the soope of the Aot. It was not 
an Aot regarding the assessment of lands 
generally, bat an Aot regarding the assess- 
msnt of lands 'gained from the sea or 
from rivers by allavion or dereliotion". The 
Aot bad no operation where, by obange of 
possession, lands forming part of one estate 
beoame annexed to another estate. There 
wonld be no question of a fresh assessment 
in suoh aoase, and the Aot would have no 
applioation to supb a ease. 

The Brst seotion runs as follows:—"It is 
hereby enaoted that snob parts of the Rsgnla- 
tions of the Bengal Code as establish tribunals 
and preseribe rules of proeedure for investiga* 
tions regarding the liability to aseessment 
of lands gained from the sea or from rivers 
by alluvion or dereliotion, or regarding the 
right of Government to the ownership there¬ 
of, shall, from the date of the passing of ihis 
Aot, oease to have effeot within the Provinoes 

of Bengal, Bihar and Orissa.and that no 

measures shall hereafter be taken for the 
assessment of suoh lands, or for the asser¬ 
tion of the right of Government to the 
ownership thereof except under the pro?!* 
sions of this Aot". Wilson, J, in hie 
elaborate judgment in Fahamidnnnissa 
Begum v. Secretary of i>tate (2), has shown 
that prior to the passing of this Aot, 

(2) 14 0. 67 (F. B.), 7 led- Boo. iv. i.) 46. 


there existed a set of oomplioated rules 
distributed in various regulations for the 
determination of two questioos, first, the 
question of the liability of lands gained 
by alluvion or dereliotion to assessment, and, 
seoondly, the question of the aotual assess ■ 
ment. In his v’e^, a view whioh was 
upheld by the Judioial Oommi'tee in 
the name case, see Secretary of State 
V Fahamid'innisia Begum (3), seo¬ 
tion 1 of the Aot repealed suoh parts of 
the Regulations as presoribed rules of pro- 
oedure for investigation regarding the liabi* 
lity to assessment with a view to provide 
a convenient and a simple prooedure for 
the determination of suoh liability. The 
new prooedure provided by the Act is laid 
down in sections 3. 5 and 6. Seotion 3 runs 
as follows:—"Within the said Provinces it 
shall be lawful for the Government of 
Bengal, in all distriots or parts of distriots 
of whioh a Rsvenue Survey may have been 
or may hereafter be completed and approved 
by Government, to direct from time to 
time, whenever ten years from the approval 
of any such survey shall have expired, a new 
survey of lands on the banks of rivers 
and on the shores of the sea, in order to 
ascertain the changes that may have taken 
place since the date of the last previous 
survey, and to cause new maps to be made 
according to such new survey". It is thi« 
section under whioh the Gangetio Survey 
Map was prepared. Now, it seems to me 
that there are two things wbioh are perfectly 
clear from this section ; first, that the pre¬ 
vious Revenue cnrvey Map must be taken 
as the basis for deciding whether there 
has been any gain by alluvion or derelio* 
tioD, and, secondly, that the "changes" refer¬ 
red to in the section are changes by alluvion 
or dereliotion, and not changes by posses¬ 
sion. To take the second point first ; it 
seems to me that this is a eoDstruotion 
which must be adopted when once the 
soope and the object of the Act are 
understood. If it was the object of the 
Aot to bring into existence a convenient 
prooedure for delerminiag if the land in 
question is liable to assessment, not by 
reason of the fact that possession in respect 
of it has changed, but by reason of the 


(8) 17 C. 690 (P. 0.)| 17 I. A. 40j 6 Bar. P. 0 
391; 8 led. Boo. (x. «.) 033 
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fast that it is land gained from the 8)a or 
from rivers by allavion or dereliction, it 
mast follow that the ohanges which have 
to be a8?ertained and shown on the new 
map are changes, not by possession, bat by 
the action of the river or the eea in either 
throwing ap and annexing land to perma* 
nently settled estates or in carrying away 
by encroachments portion of land from each 
estates. In other words, where the pro¬ 
prietor of estate A. dispossesses the pro¬ 
prietor of estates B. of 100 bighai of land, 
and there is oonssqaently a change brooght 
about by snob act of dispossession, that 
IS not a change which the survey onder 
Act IXof 1847 will take note of, the 
reaeon being, of coarse that such 

land, not being land gained from the 
sea or from rivers by allavion or 
derelictioti, is not liable to assessment 
nnder that Act. Bat where, by the action 
of the river or the eea, 100 bighas of land 
are thrown ap and annexed to estate A, 
and such lands may properly be called 
lands gained from the eea or from 
rivers by allavion or dereliction, 
and a change takes place which 
may be noticed by comparison with 
the previous Revenne Survey Map, tha< is 
a change which the survey under Act IX 
of 1847 will take note of in the map to 
be prepared under the Act. That this is 
so will be made clear by reference to tbe 
antecedent legislation. I will refer to one 
of them, Hsgnlation II of 1825. The 
preamble of that Regulation speaks of the 
changes which take place in the obannela 
of the priocipal rivers, in consequence 
whereof ehurs or small islands are thrown 
up by alluvion and large portions of land 
are carried away by an encoraobmeot of 
tbe river. In my view, having regard to 
ibe object and tbe scope of Act IX of 1847, 
tbe word “changes'* most mean changes 
brought about by the action of the river or tbe 
eea,* and nut changes by the act of one pro* 
prietor in annexing to his estate the property 
belonging to another proprietor. 

Also, it must be remembered that the 
survey under Act IX of 1^4/ must take the 
previous Revenue Survey as Us starting point. 
Tbe previoasRevenue Survey must be accepted 
as correct and the changes brcugbt about 
by tbe action of . the river shown in relation 
to tbe previous Revenue Survey. It was 


[isal 

» 

not the object of the survey under Act 
IX of 1817 to supply the omissions or correct 
tbe mistakes of the Revenue Survey. There 
was no power in the survey under Act IX 
of 1847 to pronouood the previous Revenue 
Survey to be inaccurate or wrong. It is 
necessary to refer to this matter because 
Mr. Malliok at one stage of his argument 
suggested that the Government did not 
follow the advice of the Deputy Surveyor 
General to tbe effect that an entirely new 
eurve; should be madeof Pergaunah Pharkiya, 
because they contemplated a survey uuder 
Act IX of 1847. 

It must follow from what I have said' 
that a map prepared under Act IX of 
1847, unlike a Revenue Sorvey Map or a 
map prepared under the Bengal Survey 
Act, can never be said to be a map accord¬ 
ing to possession of tbe parties. Either 
that map must show the changes that 
may have taken place since the date of 
the last previous sorvey, that is to say, 
changes by alluvion or diluvion, so that the 
revenue authorities may either allow a 
deduction from ibe jamn under section 
5 or assess additional revenue under section 
6, or it ought to correspond with the 
last previoQS Survey Map. If 1 have under* 
stood tbe scope of the Act, there is no 
power to show tbe changes by encoraoh* 
meet by one proprietor on tbe land belonging 
to a neighbonring proprietor. 

It is necessary, therefore, to consider wbe* 
ther the “gain" to Tikarampore shown by 
the Gangetio Survey Map can be said to 
be a gain from the sea or from the rivers 
by alluvion or dereliction. If it can, then 
the map is established and it mast operate 
to tbe prejudice of the plaintiff. If it 
cannot, then tbe map must go, though 
tbe defendants may still establish that they 
have aoqaired a title to the disputed land 
by long possession from 1865 to 1900. 

In my opinion, there cannot be any 
possible donbt that the disputed land does 
not represent land gained from tbe sea or 
from rivers by alluvion or dereliction. 
According to tbe Oommissioner, tbe bulk 
of tbe dispnted land falls within tbe 
plaintift'e mauiah by the Revenue Survey 
Map, although it falls within the defend¬ 
ants’ mautah by the Gangatis Survey Map. 

In other words, there were no shanges 
that were or soold be aseertained sine 
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the date of the Ust previons eorvay. The 
last previoaa sarvey of Tikarampire or 
Foolwaria, as it was then oalled, showai 
that the Ganges was then flDwiog to the 
sooth of the mautoh. That mop most have 
been taken as the starting point for the 
Gangetie Survey Map of iSiS, The last 
mentioned map also shows that the Ganges 
was flowing to the sooth of the river. It 
is the ease of both the parties that there 
was no ohange in the position of the 
river Ganges between 1865 and 190). It 
most follow, therefore, that the dispated land 
does not in faot, and ooold not, in the 
opinion of the Survey aothoritiee, represent 
land gained from the «6a or from rivers 
by alluvion or dereliotion, The result is 
that, in so far as it differs from the 
Revenue Survey Map, it oannot bo aaeepted 
as reliable ortaooorate. 

The rest of the evidenee on beb^f of 
the defendants eonaists of oral evidenoe, 
the measurement khntra of Tikarampore 
prepared in 1866, and of the kistwar map 
of Tikarampore. All these establish that 
the plaintiff was in possession of the land 
north of Boor Gandak, and that the traat 
of land south of Boor Gandak was treated 
as appertaining to Tikarampore This evidenoe 
does not, in my view, solve the problem, 
sinee the question remains, where was Boor 
Gandak in 18 d 6 P. The only answer is 
that the Gargetio Survey Map of 1865 
shows where Boor Gandak was in lr65 
and that the Commissioner has relaid Boor 
Gandak in his map whioh has been made 
part of the desree by the learned Sub 
ordinate Judge. But, if 1 am right in holding 
that the Gangetio Survey Map oannot be 
aoeepted as reliable, the Commissioner's map 
oan oontribute nothing to the solution of 
the question. My view is strengthened by 
the faot that the Cadastral Survey wbiob 
was oonduoted with oonsiderablo publicity 
and doe notice to all the parties conoerned 
is completely in favour of the plaintiff. 

The ooDolusion at which I have arrived 
is that the plaintiff has proved her title 
to BDoh portion of the disputed land as 
has been found by the Commissioner to 
fall within her mautah by the Revenue 
Burvey Map and the Cadastral Survey itap, 

highat^ 15 coHa$ out 
Ot 436 btghas. My oonclusion is based on the 

20 


following reasons :— Hnt, that the Cadislral 
Survey Map must be assumed to be correct 
until the contrary in shown ; secondly, that 
the Cadastral Survey operation having shown 
that the plaintiff was in possession cf the 
disputed land in 1903, it oannot be assumed 
that a different state of things existed at 
any period prior to 1903 ; thirdli/, that 
the preaamption is all the stronger in 
favour of the plaintiff when we take note 
of the faot that she was undoubtedly in 
possession of the disputed land in 1838 
as established by the Revenue Survey Map 
of that year ; fourthly, the object of the 
Gangetio Survey operation being to as* 
certain lands gained from the sea or from 
r.vers by alluvion or dereliction, (hat 
map oannot operate to tbe prejudice of 
the plaintiff when, admittedly, the dispated 
land was not land gained from the sea 
or river by alluvion or dereliction ; fifthly, 
the object of the Gangetio Survey Map not 
being to show boundaries of villages by 
possession, that map cannot be relied on 
on a question of possession, especially when 
it is in conflict both with the Revenue 
Survey Map and the Cadastral Survey Map 
which agree with each other, and, lastly, 
tbe oral evidence in tbe case, tbs measure¬ 
ment khatra of Tikarampore and the kisttcar 
map of Tikarampore depending, as they do, 
on tbe Gangetio Survey Map, are not sufficient 
to rebut the presumption of tbe correctness 
of the Cadastral Survey. 

I would allow this appeal, set aside the 
judgment and decree of tbe Court of flrst 
instance, and give the plaintiff a decree 
for 4 j1 bighai, 15 cottas out of the land 
claimed in this action with costs through* 
out. 

In tbe view which I have taken of this 
ease, 1 have not thought it necessary to 
deal with the Commissioner’s map and 
report. I ought to mention, however, that 
there are strong grounds for rejecting hifl 
report in so far as he has proceeded oa 
the maps supplied by tbe defendants. So 
far ai his work, based on the Revenue 
Survey Map and the Cadastral Survey Map, 
is concerned, the result is in favour of 
the plaintiff and has not been challenged 
before us by the defendants. We have 
accordingly relied on it for coming to the 
oonclaslon that the plaintiff is entitled to 
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a deoree in respeot of 401 hxgha$ 15 
co^^ciA oat of t)i6 laod olaimed in this 
aotiop. 

Adaui, J,—I agree. 

Appeal alloxBed, 


CALCUTTA HIGH COURT. 

Appeal pkom Appellate Dbcbkb 
No. 1813 op 1918. 

May 20, 1920. 

Prtsvni :—Joetioe Sir N. B. Chatterjea, Kt., 
and Mr. Jantiee Pantoo. 
ASHIRUuUlN MOHAMMAD— Defendant 

—Appellant 
versus 

TAHER MOHAMMAD and others — 
Plaintiffs—Respondents. 

Muhammadan L<iw—Min«r — Mother, whether can 
alienate property of minor. 

Undor tho Muhammadan Law, a mother, as tho 
de facto guardian of hor minor daughter, cannot 
alienate the property of the minor, [p. ool. 2.j 

Appeal against the deoree of the Sabor* 
dinate Judge, Dinajpor, dated the 16tb of 
July 1918, modifying that of the Mansif, 
Tbaaargaon, dated the 31et of Marsh 1917. 
FACTS appear from the judgment. 

Babu Sarat Ohandra Roy OKoudhuri (with 
him Baba Indu Bhusan Roy), for the Appel¬ 
lant.—The defendants are appellants. This 
appeal arises out of a suit for arrears of rent. 
The plaintiffs purshased the property from 
the son, widow and daughters of one Rasol 
Bukhsh. There were Bve daughters two of 
whom assigned their interest to their brother. 
Tbeother three were minors and their interest 
was sold by their mother, their natural 
guardian. The lower Court has held that 
the entire interest in the property 
pMsed to the plaintiffs. My first submis* 
sioD would be that the suit is not maintain' 
able as the interest of the daughters was 
not affested where the mother as guardian 
sold their interest, under no oireumstanses 
•an a Muhammadan mother sell the 
interest of a son or daughter. See 

imambundt v. Huisaddi (1). The three 
(1) 47 Ind. Coi.SlSt 46 0. 6761 86 M.L. J. 422| 10 
A. L. J. 600t 24 U. L T. 830| ih 0. L. J 409| 24 0. 
W. N. 60i 6 P. L. W. 276| :;0 Bom. L. K 022| . 16.0/ 
)|. W. N. 011 0 L. W. 6U| 46 1. A. 78 {P, 0.), 
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daughters have got 6 annas share. They 
are not even parties tathe suit. The suit 
must be dismissed on this ground also. Refers 
to Nepal Chandra Chose v. Mohendra Nath 
Boy Ohoicdhury (2), 

Babu Atul Chandra Qupta, for the Respond¬ 
ents.— I submit, In view of the deoisioo of 
the Judieial Committee, I oannot support the 
judgment of the lower Court. I pray that the 
ease may be remanded to the tower Court 
to amend the plaint by adding the three 
minor daogbters as parties to the suit. 

JUDGMENT.—The plaintiffs-respondents 
purohased the properly (in respeot of wbiah 
rent has been olaimed against the appellant 
for the years 1319 to 1322 B. 8.), from the 
sor, the widow and the daughters of one 
Rasul Bukbob. There were five daughters, 
tno of whom bad assigned tbeir interest 
to tbeir brother, The other three daughters 
were minors, and tbeir interest was sold by 
the mother as their natural guardian. 

The Court below has held that the plain¬ 
tiff had aoquired title (o the entire property 
and was entiflei to maintain the suit for 
rent. 

But, having regard to the deoision of the 
Judioial Committee in (he oase of /mam6andt 
V. Muttaddi (1), there is no doubt that the 
mother oannot alienate the property of her 
minor daughters as their de facto guardian. 
That being so, the plaintiff did not aoquire 
the interest in the property to more than 10 
annas ; in other words, the plaintiff did not 
aoquire the interest of the three minor 
daughters, whioh amount to six annas. 

It is oontended on behalf of the appel¬ 
lant that, in the aboenoe of any evidenoe 
that there was separate realisation in respest 
of the lO-annas share, the plaintiff oannot 
maintain the suit. 

This appears to be so, but the learned 
Pleader for the respondent has asked us to 
remand the ease to the lower Court and that 
be may be permitted to amend the plaint by 
adding ihe ihree minor daughters as parties 

to the suit. , 

Having regard to the fast that the deeision 
of the Judisial Committee same out after 
the preaeol had beoo deoidad by b 

lower Appellate Court, we think that the 
plaintiff should be permitted to amend the 

(8) 81 0.707. 
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plaiot, as prayed. Bat this mast be oq 
terms. 

We accordingly direct that, npon the 
plaintiff-respondent paying to the defendant- 
appellant costa of the lower Appellate Oonrt 
and of this Coart within a month of the 
arrival of this order in the Coort of hrst 
instance, the plaintiff be permitted to amend 
the plaiot by adding the three minor daughters 
of Rasnl Bakhsh as parties to the eoit, sabjeat 
to any objection that may be legally raised 
by the defendant, and then the case be 
decided according to law. 


MADRAS HIGH COURT. 

Sboond Civil Appbal No. d87 op 1919. 

AogQst 11, D20. 

Pre<enf:—Jaetioe Sir Abdar Rahim, Kx., 
and Mr. Jastioe Oldheld. 

GOVlNDA MALAVARAYAN— Plaihtipp- 

Appsllant 

certut 

VBLU MAZHA ARAYAN akd 0TaeR8-~ 
Dipcndantb No3. 4. 5 asd 38— Responoihts. 

Madras Revenue Recovery Act (I! of 1864^, ss . 
1, 2, 89—Arrears of revenue, sale for—Holder regia, 
tcred pntludar and alienee from Hiridu toidoio—Inter, 
eat, nature of, which passes to purchaser. 

Wboro arogUtorod pittidar, who ia an olioooo 
from a llinda widow, inakoa dcfaalt in payment of 
tho rovenuo and tho land is sold undor tbo Madras 
Bovonuo RecoTory Act, tho intorost which pasaea 
to tho purohaaor is tho full propriotnry intcroat and 
not merely tho intoroat which tho rogiatorod 
pattadar had. [p. 308, col. 1.] 

Appeal against the decree of the Coort 
of the Sobordinate Jadge Kambakonam, 
in Appeal Sait No. 107 of 1918, preferred 
against the decree of the Coart of the Dis* 
triot Maneif, Valangiman, in Original Suit 
No. 466 of 1916. 

FACTS appear from the jadgment. 

Mr. K. S. Jayarama Aiyar, for the Appel¬ 
lant.—The person who made default, vie., 
the registered pattadar, was only an alienee 
from a Hindu widow. The right, title and 
interest he bad in the land was only the 
widow’s life-estate The revenue sale could 
have passed the full proprietary right in the 


land. Section 39 of the Act requires that 
the notice to be published should contain, 
among other things, a declaration of the 
lawful succession of a purchaser to all the 
rights and property of the former land-holder. 
The former land-holder in this case was the 
widow, and only the widow’s interest must 
be deemed to have passed under the sale. 
See Zamoriit of Oalicut v. Sitarama (1), 
Secretary of Stale v. Aehtimurthi (2). and 
Muthunaiyan v. Sinna Samavaiyan (3). 

Messrs. S, Rangachariar and 31, Balasubra. 
matiyan, for the Respondents.—The term 
"land holder” as deOned in section 1 of the 
Revenue Recovery Act includes full pro¬ 
prietary rights. It would be against the 
scheme of the Act to restrict the fact of eales 
under the Act to the rights of the registered 
pattadar. Under section 2 the revenue is a 
6r8t charge on the land, 

JUDGMENT, 

Abour Rahim, J.—The question argued 
before us relates to the effect of a sale for 
arrears of revenue under the Revenue Re¬ 
covery Alt. The registered pittadar was 
an alienee from a Hindu widow and he 
made default in payment of the revenue 
and thus brought about a sale. It is contended 
by the learned Vakil for fbe reversioner, 
the appellant before us, that what passed 
under the sale was merely the right, title 
and interest, and nothing more, of the alienee 
from the widow and that, inasmuch as that 
alienation was made for necessity, his estats 
was oonBned to the lifetime of the widow. 
In support of this contention, which is 
in violation of the whole scheme of tho 
Revenue Recovery Act, section .'<9 is relied 
on. Seotiou 39 says : "that incases of re- 
venue sales a notice eball be published 
giving the name of the purchaser and the 
date of purchase together with a declara¬ 
tion of the lawful succession of such pur¬ 
chaser to all the rights and property of 
the former land-holder in the said land.” U 
is argued that the former land-holder here 
is the widow and, therefore, all that passed 
was the widow’s interest. To my mind 
this is an absolutely untenable proposition 
The revenue ie made a Brst charge on the 
land (see section 2). Section 3 requires 

(l» 7 M. 405| 2 Ind. Doc. (n. e.) 666 

(2) 13 M- 89} 4 lad. Doo. (h. b.) 772 

(3) 28 M. 626; 15 M. L. J. 410. 
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tbe land'holder to pay the reveoae on the 
dfttee 6zed. The land-holder is deGned in 
eeotioD 1 and the dtGoitior, to my mind, 
means fall proprietor of the land. Even 
tbe very deoieion relied on by Mr. Jayarama 
Aiyar in Zamortn of Calicut v. St^arama 

(1) makes it olear that what is sold is 
tbe proprietary interest in the land, and 
not merely what interest the registered 
pattadar aotaally bad. Tbe deoision in 
another oase, Secretaty of State v. Ailttainu)thi 

(2) , was oited to as bat that prooeeded apon 
the peooliar rights of the jenmi in tbe 
Malabar Distriofs and cn the praotioe on 
tbe part of the Colleotor to settle the lands 
to ccwldan. The ratio of that deoision 
seems to be that where the Colleotor has 
proeeeded behind tbe baok of tbe jenmi to 
settle with the covldar and issaed paiti 
to him, if the coioldar makes default in 
payment of the r€veooe, the jenmi who 
bad no noiioe of saoh settlement woold be 
in no way boand by the ergegement and 
was under no obligation to p/iy the revenoA. 
Aoaording to the learned Jodges, his interrst 
in tbe land will not be afftoted. There is 
another ease wbioh has been oited before 
DS, Huthnaiyan v. 6'tntia Samavaiyan (3) ; it 
is eoffieient to say that the ease has really 
no bearing on tbe question we have got 
to deoide in this ease. If there was ary 
foondation for the oontention of Mr. Jayarama 
Aiyari we would have bad many eases in 
wbisb the seme question was raised and 
some reported deoision would be forthoom* 
ing. His oontention, to my mind, is entirely 
nntenable and unsustainable. The appeal is 
dismissed with costs. 

Oldviild, J.—1 agree. 

Ml C. P. 


Appeal di$miteed» 


CALCUTTA HIGH COURT. 

Appbal from Appbllatb Dbckii No. 1737 

OF I9l7. 

August 5, 1919, 

Fresent :—Mr. Justioe N. R. Chatterjea, 
and Mr. Justioe Duval. 

KALI KANTCHAKERBUTTY— 
Plaintiff—Appbllant 

versus ' 

RAJANI kanta chakravarty 

AND oTiitKd**D efendants—Rbspondbmts. 

tVill, construction of — Life-interest, forfeiture of— 
Remainderman, 8ui7 by, to recover estate—Limitation, 

* 

A testator by his Will gave certain properties to 
Ills mother and Avidow absolutely and further 
providcil that— 

"The tank and the homestead which belongs 
to mo wilt remain in half and half share in possession 
of my mother and my wife but they will not 
have tho power to sell tho properties. On the 
death of both my heirs will got it. Jf in tho 
meantime they go clscwlioro by leaving my home* 
stead they will not got this property.” 

Sumo time in 18(17 tho mother sold tho property 
and left the house, tho widow mtifiod the sale and 
also left tho house. Tho mother died more than 
\2 years boforo tho institution of the present suit, 
and tho widow died in 1008. In 1916 plaintiff, tho 
heir of tho testator, instituted tho present suit to 
recover possession of tho property from tho put- 
chasers from tho mother and widow : 

Held, upon a proper construction of tho Will* 
that it was tho intention of tho testator that the 
interest of tho mother and widow should cease in 
tho event of their death and also in tho event 9 f 
their leaving tho family-booso i that there was a 
forfeiture of tho estate by the widow and tho 
mother leaving tho house in 1867, and that tho 
suit having boon brought more than 12 years from 
that time was liarrod by limitation, [p. 310, ool. 2.J 

Appeal against (he deorre of the Subor* 
dioate Judge, 2nd Court, ChittagoDg, dated 
(be r2th of June 1917, aflSrmiog that of tho 
Muueif, South Raesap, dated the lOth of 
Deaember 1915. 

FACTS appear from the judgment. 

Baba V. L. Kastgir (with him Baba 
Uripendra Chandra Dor), for tho Appel¬ 
lant.—Tbe plaintiff ie tho appellant. This 
appeal arises out cf a suit for deolaralion 
of tittle and leoovery of poBeossion of 
oertaid properties left by a testator to bis 
widow and to hie mothep, who 
properties to tbe defendants. Tbe plaintiff- 
appellant is the beir of the testator. 

The teetatcr, one Kalikinkar. ® Hindn 
governed by Diabbega Law, died ehildlees 
having a widow and mother. By Will eoeh 
of them got one-half share of the properly, 
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First Goort held that the eait was 
barred b^ limitatioo while the lower Ap 
peltate Coort held that it was not barred, 
at least, in the ease of the wife as the 
suit was instituted within 12 years after 
her death. 

> The mother transferred her share of the 
property in 1861 and the sale was ratiBed. 
The appellant is the reversioner. The ques* 
tioD for deoisioD would be whether there 
was forfeiture. 

My eubmisBion would be that there was 
no valid bequest and it is a ease of 
intestasy. 

The oondition of forfeiture assording to 
the terms of the Will was that if any of 
the two leaves the homestead there will be 
forfeiture. 

Both of them left after the sale. 
[CHATriRjti, J.—You say that the mother 
left 6ret.3 

There is one kab'ila by the mother, dated 
1226 B. S. and the next one is dated 
1228 B. S. 

By these two kabalat mother transferred 
her 16 annas share and there is no 6ndiog 
who left Grst. 

The question is, if there is forfeiture under 
the Will who will get the property P 

[Ohatterjea, j. — Supposing the mother 
forfeits the property nnder the Will the 
question would be whether she is entitled 
as an heir under the provision of the 

Will.] 

There are eonOioting deoisions on this 
point. 

The Will does not say anything as to 
what will take plaoe after the forfeiture. 
Henee the ease of intestaoy will arise 
in that event. 

In a previous suit with regard to these 
questions it was found that the sale took 
plaee 6rst and abandonment afterwards and 
henee there was no forfeiture. 

My submission is that, in the event of 
forfeiture, the property would still pass not 
to the plaintiH’s father as revereiouary heir 
but to Karatars, the widow, as heir. 

The intention of the testator was that they 
would not get the property in ease they 
left the house. 

Henee after the forfeiture it will be 
purely a oaee of inteataoy and the heir at- 
law will be the widow, Karatare, aosording 
\o the general provision of Hindu Law. 


Sinse there is no gift over, she is en< 
titled under Hindu Lvw as heir at law. 
Jotendronoh'in v. G 2 ntniromo\u'% 

T'lgora (I), 3hob2 Tarinx Vebj/'i v. Peart/ 
Lall Sanyal (2), Bamlal hiooke^iea v. 
Secretary of Slats far Iniia in Oouncil (3). 

This is with re'^pest to 8 annas share. As 
regards the other 8>aonae share after 
forfeiture of the interest of Karatara it 
goes (o the mother and after mother’s death 
it passes to the widow, Karatara, again and 
after Karatara’s death it goes to the mother 
again. 

As regards forfeiture, if the previous deal* 
sion is binding there has been no forfeiture. 

Under the Will they had no power to 
transfer. They get only life interest and 
hense the purshasers also got life interest. 

My sause of aotion aro<ie only after 
widow’s death even with respeet the mother’s 
share. Bibi Sahodra y. Rat Jang Bahadur (41. 

Persons who take any interest under the 
Will will be bound by the terms of the Will 
even on transfer. 

Oasperes’s Estoppel, 220; Lart, In re, 
Wilkimon v. Blades (5). 

The previous suit is rss judicata. 

[Doval, j.— You san site that as a sor^ 
of evidenee.] 

No suit san he brought in the fase of 
those findings. 

The question as to whether there was 
any just oause to go for the homestead 
ought to have been gone into. 

[Ghattbkjsa, j.—H ad these questions been 
raised in the lower Court. J 

The lower Court dismissed the suit on 
the ground of limitation. 

Babu D. N. Ohakravarty (with him Baba 
Chandra Sekhar Sen), for the Bespondents.— 
Both the Courts below desided the question 
of limitation as well as that of forfeiture, 

(1) 18W. R. 369 at p. 874; 9 B. L. R. 877| I. A. 
Sup. Vol. 47; 2 Suth. P. 0. J. 692; 3 8ar. P. 0. J. 82 

(2) 24 0.816 atp. 659; 10. W. N. 578; 12 led. 
Doo. (k. s.) 1100. 

(3) 7 0. 304 at p. 318 (P. 0.); 8 I. A. 46; lO 0. L 

R. 349; 4 Sar. P. 0. J. 225; 6 Ind. Jur. 337; 8 Ind 
Deo. (N. a.) 744. * 

(4) 8 0. 2M (P. 0.),8 I. A. 210, 4 Sar. P. 0. J 
294; 6 Ind. Jur. 108; 4 Ind Doo. (n. a.) 143 . 

(6) 118901 2 Ch. D. 788; 66 L. J. Ch. 840; 75 L T 
176; 46 W. R. 27. ' ' ^ 
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The whole ease reets cpon the ooDetrae* 
tioD of the Will. 

Both the widow and the mother forfeited 
their rights nnder the Will, 

' loteDtioD is the pole*8tar of the Will.” 

There oanoot be any doobt that the testator 
intended that the life interest in the pro* 
perty will only remain in the mother and 
the widow. 

It is not a ease where half share was given 
to eaoh bnt a joint interest was given 
to both. 

Ardhatisha ” means eqoally otherwise 
bow oonld the interest go to the heirs after 
forfeitore. 

[Ohaitcrjia, J.— Sapposing it wonld mean 
half share for eash then on the death of 
one, her ebare would devolve on the other.] 

That wonld make the Will legal and valid. 
The proper oonstmotion wonld be that the 
heirs will get if there is forfeitore. 

The oonstmotion most be snob that the 
Will may be valid and legal. 

[Ohaitbraia, J.—Yon say there is a gift 
over after the death as well after they left 
the boose.j 

Yes. In Jolendromohun Tagore'$ cate (l) 
some impossible eases were oontemplated. 
Oonstmotion most be sooh as it makes the 
Will valid. Jolendromohun Tagore v. Oanen* 
dromohun lagore (I). 

Reply.—Babo D. Katigir, in reply. From 
olaoie (4) of the Will it is olear that joint 
possession was not intended. There is no 
onity of possession. 

JUDGMENT.—The qoestion involved in 
this appeal (oros open the oonstmotion of 
the Will of ore Kali Kinkar Chakravarty, 

Kali Kinkar died leaving his mother, 
Tori, and his widow, Karatata. By his Will 
he gave oertain properties to the mother and 
the widow absolotely. 1 be 4th paragraph 
of the Will provides as follows:—"The tank 
and the homestead in Betagi wbiob belongs 
to me will remain in half and half share in 
possession of my mother Sreemoti Tort and 
my wife Karatara hot they will not have the 
power to roll the properties. On the death 
of both, my heirs will get it. If in the 
meantime they go elsewhere by leaving my 
homestead, they will not get this property.” 

It appears (bat the mother sold the pro* 
perty and left the bonae, the widow then 
ratiBed the sale and also left the boose. 
That wae some time in 1867, the esaet year 


being onneaessary for the parpose of the 
present ease. The mother died more than 
12 years before the snit bat the widow died 
in 1908, %. e., within 12 years of the eait. 

The plaintiff is the heir of Kali Kinkar 
and on the death of the two ladies be brought 
the salt for reeovery of possession of the 
properties from the defendants who are pur* 
ehasers from the mother and the widow* 
Both the Coarts below have deeided the 
case against the plaintiff and the plaintiff 
has appealed to this Ooart. 

It is oontended on behalf of the appellant 
tha^, on the mother leaving the boose, her 
share devolved upon the widow, that on 
the widow leaving the hoase, her share 
devolved on the mother, that on the mother’s 
death her share devolved on the widow by 
right of inberitanoe and that, on the widow’s 
death, again, the entire property was inherited 
by the plaintiff as heir. 

This argument is ingenioas, and of eourse, 
a person oan take as heir although the Will 
expressly provides that he shonld not get 
the estate, provided there is no gift over. 
In this ease, however, we are of opinion, upon 
a proper oonstmotion of the Will, that it was 
the intention of the testator that the interest 
of the mother and the widow should oesse in 
the event of their death and also in the 
event of their leaving the family-house. 
The words "on the death of both my heira 
will get the property ” oertainly refer to 
heirs other than the mother and the wife. 
Then the Will says : " If in the meantime 
they go elsewhere by leaving my homestead, 
they will not get this property.” 

It seems to us that the heirs were to some 
in not only in the event of the death of 
the widow and the mother bnt also in 
the event of their leaving tbe family 
boose. The idea that some one of his family 
should reside in the batlu bhita was upper* 
most in the mind of the testator, as is 
generally tbe ease with Hindus, and that is 
the reason why tbe testator provided for for* 
feiture of the rights of tbe mother and the 
widow in ease of their leaying tbe house. 

In susb a sontingensy, it was but natural 
of the testator to desire that bis heire should 
take tbe homestead. 

On the whole, we ore of opinion that there 
was a forfeitore of the estate by the widow 
and the mother leaving tbe bouse in about 
the year 1867 and that tbe heirs ought tq 
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have tome in within W years from that time. 
The salt, therefore, was properly held to 
have been barred by limitaiioD, This die* 
posses of the appeal. 

It has, however, been eontended on behalf 
of the appellant that with regard to the 
jala (the watery portion of tank) the ease 
OQght to go bask to the Coart below for a 
soDsideration of the queetion of ooDhrmation 
of poseefision. 

It is admitted on behalf of the respond* 
ent that there is no dispute ae to the pos* 
eeBsion of the plaintiff in the iala althoogh 
the extent of his ebare is disputed. The 
learned Pleader for the respondent says that, 
for the purpose of avoiding a remand, he 
will admit the share in the watery portion 
of the tank, olaimed by the plaintiff. 

The resalt is that the plaintiff's title to 
the extent of the share olaimed by him in 
the watery portion of the tank will be 
deolared and his possession in respest of 
that share oonbrmed. In other respeots, 
the appeal will stand dismissed with oosts. 

Order accordingly. 


Madras high court. 

Sbcond Civil Appeal No. 1834 op 1919. 

Aagast 19, 1920. 

Pretent :—Jastioe Sir Abdor Rabim, Kt., 
and Mr. JastioeOlddeld. 

DHADA SAHIB— Dxpkhdaht No. 1— 

Appbllamt 

vertUB 

MUHAMMAD SULTAN SAHIB— 

PlaINTIPP—R tSPOMDXMT. 

Vendo and pttrcKater—Title, want e/, »n vendor— 
Veruiee, right of, to damaget. 

Whoro tbs title of a Tondor of land is enporsedod 
by a superior title, tbo voodoo is only eolitlod to 
bo indomnifiod in damages for broach of warranty 
of title, and to oak that the damtgoa bo assossod at 
the onhanoed value of land at tbo timo of tho suit. 
Ho is not oDtitlod to recover the property which his 
vendor has obtained in sabstitution for tbo property 
sold. [p. 812, ool. 2.] 

Sesond appeal against the deeree of the 
Ooort of the Distriet Judge, Coimbatore, 
in Appeal Sait No, 28 of 1919, preferred 
Bga-D^t tbs decree of th? Court of the Distriot 

t A « 


Mun^if, Titappar, in Original Sait No. 839 
of 1917. 

FACTS aopear from the judgment. 

Messrs. V. Oan'ipathi and 0. Kriehna Aiyar, 
for tbe Appellant.—The lower Court erred in 
givinga desreefor possession. By the partition 
in the family of Brst defendant’s vendor, the 
latter got a differen' land for his share. He 
bad, therefore, no title to oonvey the suit land. 
Whatever might be the equities between 
the 6ri=:t defendant and her vendor, entitling 
the former to the sabstituted land, it is 
clear that tbe plaintiff oould have no right 
to i^ He is not a vendee from a Hindu 
so-paroener and he oould only have bis 
remedy against his vsndor for abreaoh of 
warranty of title. Naniaya Mtidili v. 
muga idudali (1) does not affeet the oiroum* 
etanoes of the present oase. Tbe plaintiff 
is not entitled to any property other than 
what be bargained for. 

Messrs, T. R. KrtBhnasawmt Aiyar, and N. 
A. Krithna Aiyar, for tbe Respondent.— 
Nanjayti ifudali V Shanmuga Mudali (1) 
lays down that where the vendor got pro¬ 
perty other than what be sold at a parti* 
tioD and tbe vendee is deprived of what be 
purchased, tbe vendee could claim to be pot 
in possession of tbe substituted property. 
Tbe equity in favour of tbe 6rst defendant 
enures for the plaintiff’s bensBt. 

Id any event, the plaintiff is entitled to 
full oompeosatioD at tbe ourrent market value 
of tbe land. 

JUDGMENT.—The plaintiff bought cer¬ 
tain speoiBc lands from the Brst defendant, 
a widow. The Brst defendant had bought 
this land from a ao*paroeoer in a Hindu 
family. The other oo parceners instituted a 
suit for partition and it was during the 
pendency of that suit that the Brst defendant 
sold the laud to the plaintiff. By the decree in 
the suit for partition the land with which we 
are concerned was not allotted to the vendor 
of the Brst defendant but some other land 
was given to him instead. According to 
the dictum nf the learned Judges of this 
Court in ^anjaya Mudali v. 'kanmuga Mudali 
( 1 ), under such oiroumstances, so far as any 
Q jestion lay between the Brst defendant and 
t le 00 parcener from whom they bought tbe 


(1) 22 ln<l Cas. 656; 38 M. 691; 28 M. L. J. 576- 
15M.L. T. ISO; (I9U) M. W. N.356. ’ 



[1921 


312 INDIAN OASES. 

BA8AVT1 K0MARI OBADDHUBAKI V. EBISeMA KALim DA88TA. 


Iftcd, the Brst defeodaot would be entitled 
to whatever wee eabstitoted by any 
deoree for partition for the land whioh 
he had bought from the oo-paroener. The 
prinoiple Feeme to have been aoquiesaed 
in in two other deoisions of thie Court, one of 
whioh is reported in ia6apaMi PiUay v. 
Thandavaroya Odayar (2) and we are pre¬ 
pared, for the purposes of this argument, 
to assume that that proposition of law is 
aorreot. Even then it isdifhoult to see how 
it awails the plaintiff in this suit. The 
plaintiff has not bought the land from a 
Hindu 00 paroener who, aooording to Hindu 
Law, would have a right to demand parti¬ 
tion of the family property aud to get the 
share doe to him. The plaintiff hai bought 
oertain speoifio land from the first defendant 
who is a Muhammadan and between them 
there oan be no question of working out 
any snob equity as is mentioned in ^ar];a{/a 
Mudali V. Bhanmuga Mudali (1). When 
analysed, the position is simply this. A. 
sells a partioular paroel of land to B. It 
is found that il. has no title to the land. 
Can it be said that B. is entitled to aak A. 
to oonvey to him some other land in plase 
of what he bought ? When stated in these 
words, the position of the plaintiff would 
be quite untenable and it is diffieolt to see 
why the oharaster of the superior title by 
whioh the title of the vendor in the land 
whioh he purported to sell is defeated, 
should make any differenoe to the vendee’s 
rights. As the vendor’s title to the land 
in dispute has been superseded by asuperior 
title, the only remedy open to the vendee 
is damages for breaoh of warranty of title. 
It is brought to our notioe that in Sabapaihi 
PiUay V. Thandacaroya Odayar (2) the plaint¬ 
iff was a porobaser from a purohaeer at 
Court auotion in exeoution of a money deoree 
againt a Hindu oo-paroener, and it was ap. 
parently not argued before the learned Judges 
that a vendee of a purohaser from a Hindu 
oo-paroener oould not olaim against his 
vendor any snob equity as was mentioned in 
Nanjaya Mudali v. Shanmuga Mudali (1), 
The ease was argued oo the basis that, jo 
the ease of a purohaeer at Court auetion, 
there is no warranty of title. We do not 
see mush lignifioaooe in the faot that the 

U) 64 lad. Cao. 616| 48 H. 800| 87 M. L, /. e20i II 

I,, W. 108, 43 If. 800. .-.UAUjii 


question now raised before ns was not raised 
before the learned Judges who deoided 
the ease reported as Sahapnthi PiUay v. 
Thando'aroya Oiayar (2*. We are of opinion 
that, if we were to hold that the plaintiff 
is entitled to whatever land the first defend¬ 
ant might have got in substitution for 
what be had purohased from his vendor, 
we would he giving him property whioh he 
never bargained for. We, therefore, set 
aside the deoree of the Distriot Judge and 
g-ve the plaintiff, in its stead, a deoree for 
damages whioh be has asked for in the 
plaint as an alternative remedy. He claimed 
300 as damages and we think he is enti¬ 
tled to it. The learned Distriot Judge is 
evidently wrong in saying that, in assessing 
damages, the plaintiff is not entitled to ask 
that they should be assessed at the present 
enhanced value of the land. Surely he is 
entitled to full oompeosation, so that be 
might he restored peouniarily to the same 
position as if he had leoovered the land 
whioh the first defendant sold to him P We 
also direst that 6 per oent. interest on this 
sum be allowed to the plaintiff from the date 
of the plaintiff. 

The appeal is allowed to this extent. 
Eaob party will bear bis own costs tbrough- 
oot. 

M. 0. V. 

Arptal parly allowed. 


CALCUTTA HIGH COURT. 
AppiAi. vaou Appillati Diobii No. 4 

Of 1918. 

June 9,1920. 

Preient Mr. Justioa Tennon and 
Jostiae Sir Asntosh Ohandburi, Kt. 
BASANTA KUMABI OHAUDBURANI 

AND AMOTHiR, ExR 0<)T-IOI8 Of THS WlLL Of 

latbSAS. BHUSAN OHAUDHUBI- 

PLAiHTlirs-' ApPILLaNTS 
tertuM 

KRHHNA NALINI DASSTA and, ok 
UBR DIATH, BANGRSWAB GBOSE 

AAb OTIIasS—D irBHPAlllS—'BiSPOHbBliTS. 
l^andlord and ienant^JUntf tuit Burrenifr 
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end (I«8po8«««non, alUgaiiona of, diaproved—Land¬ 
lord, failure of, to identify holdings, wMher nujfi. 
dent to deprive him of rent. 

Where in a aait for rent the defendants' allega¬ 
tions of sarrondor and diapossossion are not pror> 
ed, and ho is in possession of tho holdings, tlia 
mere fact that the plaintiff is unable to establish 
the identity of tho holdings is no reason for 
depriving him of tho rent thorofor [p. 313, col. 2,] 

Appeal against the decree of the Distriot 

Jadge, Marsbidabad, dated the 20tb of Sep 

tember 1917, modifying that of the Maneif, 

2od Coart, at Kandi, dated the 29th of 

Janaary 1917. 

FACTS appear from the jadgment. 

Babas Jank Ohandra Chahravarty (with 
him Baba Profulla Chandra Chakravarly), for 
the Appellants.— Both the Coorts below have 
totally ignored the deoree of 1902. In 
that Bait the predeoeasor-in interest of the 
plaintiffs obtained a dearee against the pre* 
deaeSBor of the present defendante. Under 
illoetratioD (d) to seetion 114 of the Evi* 
denae Aat, it is open to the Coort in a 
sabBeqaent suit between the parties to pre- 
same that that state of things baa oontinaed. 
See Hiranmop Kumar Saha v. Ramjan Alt 
Ueifan (1). See also seation 109 of the 
Evidence Aat. It is not open to the tenant 
to deny the landlord's title so long as he 
baa not openly restored possession by 
anrrender to his landlord. See seation 116 
of the Evidenae Aat. See also Bilae 
Kuntear v, Desraj Ranjit Singh (2), It 
is not enoagh for the tenant to say that 
the lands of the tenansy do not exist, he is 
boand to show wbat has beoome of them. 
See Dugappa Oheltt v. Vtdhta Puma Tirthatami 
(3). If the tenants have mixed op the 
lands of the tenanay with their other 
lands, that is no reason why the landlord's 
enit for rent shoald fail. 

Baba Panchanan Ohote (with him Baba 
Ram Chandra Matumdar), for the Respond¬ 
ents,—The eait has been rightly diemiseed 
as the plaintiffs have failed to establUh the 
identity of the holdings. They ought to have 
prudnoed their cl.it^ar. The deaision of 1902 
is not ret judicata. It can at most raise a 
presomption. 

(1) 2b Ind. Oas 69t| 20 0. W, N 43;-W 0.170, 

(2) 30 Ind, Cub. 21'0i 19 C. W. N. 120T, 20 M. L. 
3.335:2 L. W. fifiQj )8 M. L. T. 24Hj 13 A L J. 
091, 17 Bom. L. R. 1000: 37 A. 22 0. L. J. 616, 
11916) M. W.N. 767: 42 1. A. 202 tP. C.i. 

(3) 6 M. 263, 2 Ind. Deo. (n. s.) 462. 


Baba Taruh Chandra Chahravarty replied. 

JUDGMENT.—This appeal arises oot of a 
soit for arrears of rent. The plsintiffe see as 
patnidarg of a debntter maKal dedicated to 
a deity spokin of as Kali Doyamoyi. It 
appears that the predecessors of the plaint¬ 
iffs obtained this p'ftni from one Manik, 
the shebait of the idol, sometime in the 
yeer 1885. In 1S80 the paint was sold for 
arrears and boogbt in by Manik, who next 
transferred it in the year 1890 to one Pan- 
ohuram whose son Sosbi Bboean sold to the 
plaintiff. 

In this eait we are concerned with four 
holdings bearing annnal rentals of Rs. 6, 

Rs 12, Rs. 4 and Rs. 19*9-lOv, respec¬ 
tively. 

In a eait broagbt in 1902 in respect of 
thefe same holdings Soshi Bhaean obtained 
a decree against the predecessor of the pre¬ 
sent defendant bat a second suit broagbt 
in 1904 was dismissed on the ground that 
the paint had merged in the superior in¬ 
terest on the pnrebase by Manik in 1889 
and that the conveyance of the polni to 
Pancharam conferred no title opon him. The 
plaintiffs bad the defect in their title remedied 
with retrospective effect and now bring the 
present eait. 

The main defence was that, thoagb the 
defendants bad originally held three jamae of 
Rs. 4, Rs. 6 and Rs. 12, respectively, ander 
the plaintiffs' predeoessor-in-icterest.they had 
sarrendered the same, and that the lands 
described in the plaint were not the lands 
of the said three ’,amas bat were comprised 
partly in other holdings held by the de¬ 
fendants, under other landlords, partly within 
their lakheraj and partly within the bold¬ 
ing of Rs. 19-9 lOj. Of Ibis last boldipg 
it was alleged that Sosbi Bbosan has taken 
khas possession in whole or in part. 

Both Coorts below have found that 
the alleged surrender and the alleged dis- 
poBsersion have not been proved. Bat, on 
the Boding that the plaintiff bad failed to 
establish the identity of the holdings, the 
Court of Bret instance dismissed the suit as 
regards the bolding of Rs. 6 and Rs. 12 
and the Court of first appeal farther 
dismissed the suit ae regards the holding of 
Rs. 19 also. 

Tho plaintiffs now appeal to this Court, 
and we are of opinion that be mosj 
Buooeed. 
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It is admitted by the defendants that 
all font holdings had areal exietenoe, and were 
held by their predeoessor in interest under the 
predeoessor in title of the plaintiffs. That 
also was deoided between the parties in the 
suit of 1902, The allegations of surrender 
and dispossession having been disbelieved 
it follows that they are still in possession 
of the holdings, and if they, the defendants, 
have mixed up the lands of the holdings 
with their other lands that is no reason 
why the plaintiffs should not have their 
rents. 

The situation, quality and boundary of 
the lands of the several hoJdiogs aia> 
be determined in appropriate prooeedings 
under seetion 158 of the Bengal Tenaney 

Aot. 

For the foregoing reasons, this appeal is 
deoreed with oosts. Plaintiffs will have a 
deoree for the rents of the four holdings at the 
rate of Rs. 19-9.103 gan lat, Rg. 4, Rs. 6 and 
Rs. 12, respeotively, for thetperiod in suit, with 
flesses and damages at <5 per aent. and pro¬ 
portionate oosts in all Courts. 

The aroes-appeal was not mentioned or 
pressed and is, therefore, dismissed : No order 
as to oosts. 

Appeal diimined, 

t 




PATNA HIGH COURT. 

Appeal prom Appellate Diobie No. 714 

OP 1919. 

August 17, 1920. 

Presenl :—Mr. Justiae Jwala Prasad. 
MIDNAPUR ZBMINDART COMPANY, 
Ltd. — Plaimtipp4 —A ppbllajits 

verttu 

JAGA NATH SaRANGI ahdotubub 
^ Depemdants—Rcspondints. 

Chtia Nagpttr Tenancy Act (VI 0 / 1908^, at. 6?, 
Landlord and Unanl—IUnt, tuit to recover 
arreara of—Limitation—Co-aharer landlords—Suit /or 

■ apfortionmanl of rant—Right to recover rent, whether 

■ euepended, 

Undor eoction 6?, read with loction 284, of tho 
Ohota Nagpur Tenancy Act, rent falls duo oa the 
last day of each quarter of the agrieultoral year, 
^aod a suit for arrears of root should be brought 
within three years from tho end of tho agricoltaral 


ear in which the arrears become due. Where, 
owever, a co-sharer landlord brings a suit for 
apportionment of rent making tho tenants and tho 
other cO'Sharers parties to tho suit, the right to 
recover rent is deemed to bo held in suspense till a 
decree is passed in the suit. [p. 316, ool. 1.] 

Appeal from a deoiaioo of the Jodioial 
Commissioner, Ranohi, reversing a desieioo 
of the Deputy Colleotor, Pnrulia. 

Mr. S. N. Palit, for the Appsllants. 

Mr. 0. 0. Pal, for the Respondents. 

JUDGMENT.—The only oontest in this 
ease is as to whether the olaim for rent 
for the years 1319 (0 1321 was barred 
by limitation or not. The learned Jodioial . 
Commissioner, disagreeing with the Deputy 
Colleotor. has held that it was barred. 

The plaintiffs have appealed and dispute 
the eorreotoess of the view taken by the 
Jodioial Commissioner. Their eontention is 
that, the period of limitation should be 
oompoted from the 5th February 1918, 
when their share of the oonsolidated rent 
payable by the defendants jointly to them 
and the other landlord, Zemindar of the 
Barabhnm Estate, was determined by a 
deoree in an apportionment suit iuslituted 
by them against the defendants and the 
said Zemindar, and that the suit instituted 
in September 1918 is within time. The 
oontentioD appears to be well founded. 

The defendants are tenure holders of 
two Moozas, Baram and Sarangidib, bearing 
Toozi No. 307, for whioh they used to pay a 
ooLSolidatod annual jama and sess of Rs. 60 
odd jointly to the plaintiffs and the Zemindar 
of BArabhum under the Chota Nagpur 
Enoumbered Estate Mangement. At the 
last Settlement in 1910, the moufos were 
separately recorded ; Baram in the name 
of the plaintiffs and Sarangidib in the 
name of the Barabhom Zemindar, but the 
rental payable to the two landlords was not 
apportioned. 

Toe plaintiffs thereafter sued tho defend¬ 
ants for rent for the years 1319 and 1320, 
making the Barablmra Zemindar a pro 
forma defendant. That suit was oonteated 
by both the eet^ of defendant! and was dis- 
miasid by the Tri-il i'ourt on the dtli June 
1913 on the ground that it was not in 
proper form and the plaintiffs' share of 
rent was not epeeiBed. This deoiaioo was 
upheld by the Appellate Court on the ^th 
February 1915, pointing ouUbat theplMot- 

iffi were no* en^iiM 1° ioitita*e the sqi* 
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onless their share of rent in respect of 
village Haram was apportioned and the 
plaintiffs’ prayer for amendment of the 
plaint by framing it aoaording to seatioo 142 
of the Ohota Nagpor Tenancy Act was 
rejected. Coneeqnently, the plaintiffs in- 
stitated a suit for apportionment of rent 
and for determination of their share of 
the rent payable by the defendants. 

The jodgment (Exhibit 2) shows that 
hoth the sets of defendante, the tennre* 
holders and the Barabom proprietor resisted 
the plaintiffs’ claim for apportionment, the 
former on the groond that the rent was 
payable in one lamp and sboold not be 
apportioned, and the latter on the ground 
that the plaintiffs were not entitled to the 
proportionate share claimed by them. Their 
objections were overrnled and the rent was 
epportioned and tbe plaintiffs' share was 
determined on the 5th February 1918. No 
doabt, ander section 52 read with sestion 234, 
of tbe Ohota Nagpor Tenancy Act, tbe rent 
falls doe on tbe last day of each quarter 
of the agrioultoral year and the suit for 
arrears of rent should be brought within 
three years from tbe end of the agricultural 
year in which the arrear became due. But 
the right to recover rent is, under certain 
ciroumstancep, suchllas those in the present 
ease, deemed to have been held in suspense 
and when tbe right is revived a fresh cause 
of action arises and the time to bring an 
action for rent commences from tbe date 
of revival of the right. This principle is 
to le gathered from tbe decision of their 
Lordships of the Judicial Committee iu tbe 
ease of Ranee Surnomoym v Shoothee Mokhee 
Burmonia (1). In that aa?e the Zemindar 
bad purchased tbe bolding in execution of 
his rent’deoree. The sale was subsequently 
eet aside on the application of the judg* 
ment-debtor. The suit for arrears of rent 
which accrued during the pendency of the 
proceedings to set aside tbe sale 
was necessarily instituted after more 
than three years from the date they 
became due. Tbeir Lordships held that 
section 32 of Act X of 1859, similar iuits 
provision to section 234 of the Ghota Nagpur 
Tenancy Act, did not bar the sui^, and tbat 
tbe arrears of rent were suspended and 

n) n w.a (p. o.) 65 2 n. l. k. (P. 0.) lOj 12 m. 

I. A. 244} 2 Both. P. 0. J, 173; 3 Sar. P. 0. J. 424; 20 
iB. B. 831. 


became actually due when tbe sale was pet 
aside and tbe holding was restored to tbe 
tenant, The principle enunciated by tbeir 
Lordships was applied in the oases of 
Ethan OhunJer Rcy v. Khijah Ataanoollah 
(21, Dee^ Dyal Param tnick v. Radha Kxshoree 
Debee (3), Ratigayya Appa Rao v. Bobba 
Sriramnlu (l)aud Raghunath v. Satva (5). 
Some of these oases are directly applicable 
to tbe present case. 

In order tc enforce the share of rent 
in respect of a portion of the holding 
falling in the Takhata of a proprietor, be 
most get bis share of rent determined in 
a proper apportionment suit, making tbe 
tenant and tbe other co-proprietors parties 
thereto and, unless that is done, be cannot 
institute a suit for bis share of tbe rent. 
This is a familiar procedure and isappli- 
cable to tbe present case. The plaintiffs, 
therefore, could not enforce tbeir share of 
the rent doe from tbe defendants without 
having it determined in tbe apportionment 
suit, the decree wherein was passed on tbe 
5'b February 1918. As a matter of fact, 
tbe plaintiffs' attempt to recover the rent 
without the apportionment suit failed and 
tbe objection to the maintainability of tbe 
suit without tbe rent having been appor¬ 
tioned in a proper suit prevailed, I do not 
understand how tbe plaintiffs could have 
succeeded in recovering tbeir share of the 
rent by bringing a suit under section 142 
cf the Chota Nagpor Tenancy Act for, after 
the mouzaks were separately recorded at the 
Settlement of 1910, the plaintiffs oeai^ed to 
be co-sharers with tbe Barabbum Estate. 

Apart from thi>, tbe Appellate Court in 
the rent suit clearly held tbat the claim 
for separate rent was not maintainable 
unless the plaintiffs'share was determined. 
1 am, therefore, afraid the Court below is 
wrong in thinking tbat there was no necessity 
for the plaintiffs “ to go to Court to have the 
proper rent determined,” and that they could 
have sued for rent making tbe Eocombered 
Estate a pro forma defendant. In the 
apportionment euit itself both the sets of 
defendants objected to the maintainability 


(2) 10 w. u. 79; fi B. L. n. 6S7 note. 

(3) 17 W. K. 4l6utp. 41«'}8 B. L. H, 636. 

(4» 27 M 143 {P, c.);.« C. VV. N. 102; U M L J 
T; 6 Bom u R. 241; 31 I. A. 17; 8 Sar. P. C. J. 617.' 
(6) 12 Inch (las. 80^ 7 N. h. U. 169. 
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o! the snit and raiaed a distinft issae 
(No. 1) io that oaee. The Oonrt overruled 
the ubjeotioD and held that the Bait was 
oesessary, inaemnoh aa withoat it the plaiot> 
iffs ooold Dot iDBtitate a aait for recovery 
of their share of the rent. It is no longer 
open to the defendants to say that the 
plaintiffs ooold bring a soit for rent withont 
having reooorse to the apportionment soit. 

It ie then said that the plaintiffs sonld 
institute the soit daring the pendency of 
the apportionment proteedings before three 
years, wbioh elapsed from the date the 
arrears besame due. Sash a contention was 
overruled by their Lordships of the Privy 
Oounoil in the oases referred to above. 
Their Lordships pointed out the fact that 
the Zemindar in that ease aould sue for 
rent during the pendency of the proceed* 
ings, did not bar his right to institute a 
suit after the determination thereof. 

I, therefore, disagree with the view taken 
by the Oonrt below and agree with that taken 
by the Trial Oonrt, and hold that the plaint* 
iffs* right to bring the present suit for 
rent accrued on the 5tb of February 1918 
and their claim for rent for the years in 
suit is well within time. 

The result is, that the appeal succeeds 
and the plaintiffs’suit is decreed with costs 
throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

ApPIALB FBOU ApPILUTB DBOfttSS 

Nos. 661, 1029 10 1033 or 1917. 

Auguet 6, 1919. 

Freient :—8ir Lancelot Sanderion, Kt., Chief 
Juetice, and Justice Sir John Woodrc ffp, Kt. 
DiNESH CHANDRA BANBRJEB 

AID OTl]IBB>-DBPIMDARTe—A pPILLAITS 

venut 

ROME8H CHANDRA DAS and 
(yTfllilM_PLAlKTIPP(- RsCPOIDCNIB 

Ro 8 jadioctiv—Prft'iotM rmf $uit —fuif 
for potMtBion^ Apptol, itcond—Point invo^vini; 
qu 4 ition of fact iohcthcr can b« raiud for firnt timt. 

A deoliton in c rent intt At to Ibo length of the 
^cfendcnt’i ocovpction, the mein iiine in which wci 


whether the relationship of landlord and tenant 
existed between the parties, does not operate ac 
ret ;udt^ia to bar a Bubeeqnent suit between the 
same parties to recover poBsesaion by ejectment, 
the main issue in which is, whether plaintiff’s pos. 
session is within 12 years of the institution of the 
suit. [p. 317, ool. 2- p. 318, col. 1 ] 

A point involving a question of fact not taken in 
tho Coarts below cannot bo raised in second appeal 
for the first time. [p. 818, oel. 2} p. 819, ooL 1.] 

Appeals agaiuet the decrees of the Sub* 
ordinate Judge, Ist Court, Faridpur, dated the 
15th of December 1916, modifying that of 
the Munsif, let Court, at Chekandi, dated the 
24tb of March 1915. 

FACTS appear from the judgment. 

Babu Satdt Ohandra Roi Ohowdhuty (with 
him Babu Troylohhya NoM Qhote), for the Ap* 
pellants.—The appellants are defendant No. 1 
(the tenant) and defendantB Nos. 2—8 
(landlords). The plaintiffs are the owners of 
Touei No. 6308 and defendants Nos. 2—6 those 
of Toutt No. 6307. The suit was for declara¬ 
tion of title and recovery of possession of 34 
highae of land after ejecting defendant 
No. 1. The lends were under water till 
1901 when they re-appeai^d and defendanl 
No. 1 had since been cultivating them. In 
19c 4 the plaintiff was recorded as landlord 
and defendant No. 1 his tenant in the 
Settlement proceedings. The defendant! 
objected to the correctness of the record, 
and in 1912 in a fresh Record of Rights 
the defendants Ncs, 2—6 were recorded 
ac landlords and defendant No. 1 as their 
tenant. In a rent-iuit by the plaintiff 
in 1912 againct defendant No. 1 the defence 
was that he was a tenant of defendants 
Nos. 2-6. The suit was dismissed, it being 
found that defendants Nos. 2—6 were the 
landlords of defendant No. 1 for 20 years 
and that the entry in the Record of Rights 
in 1912 was correct. This judgment was 
a6Srnied on appeal. The prerent suit was 
inctituted on 5tb August lbl3. A Com¬ 
missioner was appointed, who reported that 
part of the landa belonged to plaiotiffa* 
touti and part to defendants' fouii. My 
points are that the suit is barred by limi¬ 
tation, the plaintiff not being in posseision 
wilKin 12 years, that the defendant No. 1 
is not liable to be ejected, inasmuch as 
be has bren found to be a tenant from 
a long time as a eollivatirg ryot. My 
nest point te 1) at the question of title 
wae gene into end decided in our favour 
ip the previous rent-ppit. The plaintifl 
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OADDot, by making defendants Nos. 2 6 partie', 
re agitate the matter. 

Baba Joge8\ Ohandra Roy (with him BaLu 
Sureth Chandra Du), for the Respondents. 
Dhe aa^e is wholly oonoladed by Bodinga of 
fact. The point of rei judicata was not raised 
in either of the Conrts below. Farther, there 
oonld be no res judicata. See Dtoa^kanatK 
Roy V. Bam Ohand (1). On the qaestion 
of poBseseioD it has been found in my 
favour. 

Babo 5arat Ohandra Rai Choicdhury iu 
reply.—It is not ncosesary for me to 
distinolly raise the gronnd of res judioota 
inasmoob as there were the deorees in 
the lent suits. See Ekabar Sheikh Bara 
Beioah (2), Dnjra Kairi v- Ram Jewan Kairi 
(3f, Debiruddi v. Abdur Rahim (4). Denial 
does not work forfeiture. See &Uo Nilmadhab 
Bote V. 4nonta Ram (6), Fayt Dhali v. 
AJtahuddin Sirdar (6), Srimatti MalUka 
Dassi V. M'lkham Led Chowdhry (7). Plaint¬ 
iff oannot soooeed exaept upou procf of 
bis own title. As regards my eeaond point, 
defendant No. 1 is admittedly aultivating ryot 
and has been in posf^eseion aoaordiog (o 
plaintiff s'ooe 1 02. 1 eubmit that the 

ryot having aated 6ona fide all along be oan't 
be ejeated. See Krishna Nath Ohakravarti 
V. Muhammad IFa^e (8). 

JUDGMENT. 

In No. 6ol or i9l7. 

Sanderson, C. J.—This is a seoond 
appeal by the Grat defendants, who are the 
sons of one Raj Chandra Bbakta. The euit 
was brought by the plaintiffs, Romeab 
Ohandra Das and Jogesh Chandra Das, sons 
of the late.Radbaballav Dass, against the Bret 
defendants, the Bbaktas, and against the 
other defendants, who may be sailed defend* 
ants Nos. 2 to B. 

The plaintiffs are the proprietors of an 
Estate No. 6303 and defendants Nos. 2 to 6 
are the proprietors of the adjoining Estate 
No. 6307 and the suit was brooght by the 
plaintiffs to establish their right to about 

34 highas and also to reoover posseasion, 

(1) 2H 0. 428 (P. B.)i 8 C. W. N. 260, 13 Ind. Doc. 
In h > 870. 

(2) 8 Ind. Cas. OOOi 16 0. W. N. 83Kj 13 O.L. J. 1. 

(3) 20 0. 10l{ 10 Ind Doc. (n. s.) 08. 

(4; 17 0.196j 8 Ind. Dec. (n. •.) 009. 

(6) 2 0. W. N. 765. 

(6) 0 0. W. N. 676. 

(7) 0 0, W. N. 928i 2 0. L. J. 389. 

(8) 81 Ind, Oae. 789, 21 0. W. N. 93, 28 0. L. /. 
663. 


and to ejest the Brst defendants from the 
lands. 

It has been held by the lower Appellate 
Court that the plaintiffs have established 
their title to a portion of the 34 lighas, and 
that gush portion formed part of the plaint* 
iff's Estate No. 6308 and that Bnding of the 
lower Appellate Coart is not contested. But 
it is alleged on behalf of the Brst defendants 
that the plaintiffs oannot recover possession 
in this suit, because it is barred by the Ast 
of Limitation, and it is said that the plaintiffs 
were not in poesaesion of the land in dispute 
within twelve years before the institution of 
the suit. 

The argument may be divided into two 
portions: It it Bmt said that the matter is 
res judicata and then it is argued that if it 
oannot be said to res judicata there was no 
evidence npon which the lower Appellate 
Court could hold that the plaintiffs were in 
poseepsion wilhin twelve years of the institu¬ 
tion of the suit. As regards the question of 
res judicata it arises in this way: In 1912 
some enits were brought by the predecessor 
of the plaintiffs, as I understand he was the 
grandfather of the present plaintiffs, against 
Raj Chandra Bbakia, who is the father of the 
Brst defendants. Those snits were for rent 
alleged to have aocrned in respect of the 
yearc 1909 to 1912 and the main issue in 
those suits was whether the relationship of 
landlord and tenant existed between the 
plaintiff and the defendant, and that issue 
was decided in favour of (he defendants, 
namely, that the relationship of landlord and* 
tenant did not exist between the plaintiff 
and the defendant. Bnt the learned Judge 
held, as one of his reasons for deciding that 
issue, that the defendant had produced 
evidence and satisBed him (hat be was in 
pcssession of these lands for something like 
twenty years before the inetitntion of those 
Buits. The learned Vakil who argued this 
appeal relied on that Bnding and argued that 
the question of whether the plaintiffs had 
been in possession of the lands in suit within 
twelve years before the institution of (bis 
suit was res judicata in the rent-snit by reason 
of (he finding that the defendant in that suit 
had been in possession for twenty years 
before the institution of therent-snit. In my 
jndgmeot, it is not res judicata. The issue in 
the rent-suit was whether at the date of 
the inetitutioq of the rent sui^s, the rel^. 
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tioDsbip of landlord and tenant existed 
between the plaintiff and the defendant 
and whether rent was doe from the defendant 
to the plaintiff for the period mentioned in 
the enit, and the qaeetion whether the 
plaintiff had been in posaession within t^'elve 
years of the iostitation of thissait, whioh was 
in Angoet 1913, was not in issae ic the rent 
Bait, aithoagh that question may have been 
eonsidered by the learned Jadgeas one of the 
reasons whioh indaoed him to oome to the 
deoieion npon the ieenes in the rent^aoit. 
Coneeqaently, 1 think that the learned Vakil's 
hrst point is not good. 

Then the qaestion arises whether there 
was evidenoe apnn whioh the learned Judge 
ooold oome to the oonolusion that the plaint 
iffs had been in posf^ession within twelve 
years of the institution of the suit. 

In 1904 there was a publioation of the 
Reoord of Rights, and in that R»oord of Rights 
the plaintiffs were entered as being the owners 
of the land in question and the Brat defend¬ 
ants were entered as being tenants under 
them; and the learned Judge relied upon 
that entry as evidenoe showing that the 
plaintiffs were in possession, at all events in 
1904 ; and, inasmuoh as the present suit was 
brought in August 1913 be held that the 
plaintiffs were in possession within twelve 
years of the institution of the suit. The learned 
Vakil argued that, although the Reoord of 
Rights, whioh was published in 1904, 
would raise a presumption that at that 
time the plaintiffs were in possession, 
the Reoord of Rights was shown to be 
inaoonrate and it was oanoelled, to use 
his words, by the subsequent Reoord of Rights 
whioh was published in 1912. I do not think 
that the Reoord of Rights in 1901 was oanoel- 
led by the eubsequent Reoord of Rights. I 
think the subsequent Reoord of Rights merely 
dealt with the state of affairs as existed in 
1912, whioh was the date of the subsequent 
Reoord of Bights. The other point upon 
whioh be relied in this respeot was that, 
although a presumption would arise from the 
publioation of the Reoord of Rights in 1904 
that the plaintiffs were then in possessiou, 
that presumption would be oompletely des* 
tlroyed by the decision whioh was given by 
the learned Mnnsif in the rent-suit. There, 
again, Ido not agree with the learned Vakil'e 
argument, beoause the iodgmeot only went 

|o thia extent that, at the time the salt waa 


instituted, the relationship of landlord and 
tenant did not exist between the plaintiff 
and the defendant, and that was in 1912; 
and 1 think it is impossible to say that there 
was not some evidence by reason of the 
publioation of the Reoord of Rights in 1904 
before the learned Subordinate Judge from 
whioh he ooold oonolude that the plaintiffs 
were in pcssession within twelve years prior 
to the institution of the suit. Consequently, 
I think the seoond ground whioh the learned 
Vakil urged oannot be upheld. 

Finally, the learned Vakil urged that the 
Bret defendants were ouitivatiog raiyati and 
that, ioasmooh as they had taken a settle¬ 
ment of the lands in suit from the defendants 
Nos. 2 to 6 in good faith, they ought not to 
be disturbed in their possession of the lands 
in suit. I do not think that this point is 
open to the learned Vakil, beoause it 
appears that in the lower Appellate Court 
his client relied npon Bve grounds whioh are 
set out in the learned Subordinate Judge’s 
judgment, none of whioh covers this point. 
For that reason, Ido not think that we ought 
to entertain it now, for the first time, in 
sooond appeal. 

For these reasons, I think that this appeal 
should be dismissed with oosts. 

Thia judgment, it is oonoeded, will govern 
the other Bve Appeals (Nos. 1029 to 1033 of 
1917) whioh are aooordingly dismissed with 
oosts. 

WooDrtOrrc, J.—I agree. The title to the 
lands mentioned in the Subordinate Judge's 
judgment is not in question. The point 
taken is that the plaintiff, whose title has 
thus been established, was not in possession 
within twelve years of the institution of the 
suit. The answer to that objeotion is that 
the plaintiff was in faot in possession, as is 
shown by an entry in the Reoord of Rights of ^ 
the year 1904. Now, if there were no other 
evidence in the oase of possession than this 
Record of Rights of the year 1904, and if such 
reoord was (as oce part of the argument goes) 
wholly inadmissible, then the appellant might 
have made out a case for oonsideration in 
sesond appeal. It is not, however, shown 
and this is nesetsary for the argumeut that 
the Reoord of Rights was wholly inadmissible. 

In the first place, the Reoord of Rights of 1904 
was not in faot oaosellod : and, seoondly, the 
subseQuent suit to whioh rsforenoe has been 
made did oot operate as rw judicata or wholly 
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negative eooh effest an the law attribotee to 
an entry in the Reeord of Rights. The iesne 
in the rent-sait was sonGned to the years in 
that Bait, and the fast that in oomiog to a 
Gndingon the neoessary iesoes the Coart may 
have gone into the oonsideration of the state 
of fasts in an earlier period as reasons for its 
finding orotherwise, does not make the deoree 
rei yudicata and oanoot have the effeot of folly 
negativing the effeot of the Reoord of Rights 
of I9u4. Therefore, in my opinion, the Reoord 
of Rights of 1904 was legally admissible in 
evidenoe. If that be so, the only other 
question as to the weight of evidenoe, as to 
whether the presumption the law attaohes to 
the Reoord of Rights has in fast been rebutted 
by other oiroometanoes in the oase. This is 
not, however, in this oase a question of law 
and is not a eobjeot of oonsideration in second 
appeal. Therefore, I am of opinion that 
the ground taken as regards limitation 
fails. 

The second point was this : So far as 
defendant No. 1 is conoerned, even if the 
plaintiff’s title is established, still defendant 
No, 1 oould not be ejeoted, beoause a oulti- 
vatiug rattfUf taking from a third party bona 
fide must be retained in possession. This 
point, as already mentioned in the judgment 
of the learned Chief Juetioe, was not taken 
in any of the Courts below, and involves a 
question of fast, namely (possibly amongst 
other questions) that of good faith. There* 
fore, this is not a question wbiob oan 
be raised for the firet time in second 
appeal. 

On these groundp, 1 think the appeals fail 
and should be dismissed with oasts. 

Appealt diimiesed. 


CALCUTTA HIGH COURT. 

Appeal PBOM A ppBLLkTB Deo&cb No. 377 

or 1919. 

May 21, 1920. 

Pretent : —Mr. Justice Newbould and 
Mr. Justioe Buokland. 

BALAl GRAND PAL— Dspbndant 
No. 1.—Appellaht 
vertus 

PANOHU QOPAL SEAL amp others 

— Ribpordents. 

Right of ioag, n#f appurtenant to dominant tene¬ 
ment, natureXof. 


Privnto rights of way, not appurtenant to a 
dominant tenement, like public rights of way, are 
not easemcota but rights in gross und can bo 
enforced as such, [p. 320, col. 2.] 

Appeal against the deorse of the Sub¬ 
ordinate Judge, 2od Court, Hoogbly, dated 
the 25tb of November 1918, reversing that 
of the Muusif, 1st Court, at Hoogbly, dated 
the 24th of November 1916. 

FACTS appear from the judgment. 

Dr. Jadunath Kaniilal, for the Appellant. 
—My client is in the p sition of servient 
owner and my learned friend's client is in 
the position of dominant owner. A right 
of way along a private road does not 
give the dominant owner a right that tbe 
road shall not in any way be interfered 
with, that is to say, that its width oannot be 
altered as is sought to be done m tbe present 
oaee. My ooDtentioo in this respfot is support¬ 
ed by Goddard in his oelebrated work on 
Easements. Refers also to Doorga Churn 
Dhur g. Kally Coonar Sein (1). Under tbe 
oiroumstanoee, tbe owner of the servient 
tenement is within his rights to alter tbe 
road. Moreover, the plaintiff’s suit must 
fail as defendant No. 9 was not made party 
in the lower Appellate Court. He was not 
before tbe Court, and so tbe deoree is bad 
and muet be set aside. 

Babu Devendranath hlandul, for the Re¬ 
spondents,—My learned friend cannot get 
round the findings of fact and it will not 
do for him to misapply principles of law. 
There is no question of dominant tenement 
and servient tenement in tbe present oase. 
Defendant No. 1 is not the owner of the 
servient tenement. The property purahased 
by him did not inolude any portion of tbe 
pathway. Plaintiff olaima ’ rights in gross ’ 
against defendant No. 1. Tbe owners of 
servient tenement are defendants Nos. 2 
to 9 and have not preferred any objeotion. It 
was a mere mistake »hat defendant No. 9 
was not made a party. But he has been 
brought before your Lordships. Moreover 
tbie sort of objeotion requires to be taken 
at an earlier stage. 

Dr. Jadunath Kanjilal replied. 

JUDGMENT. 

N.W.ODI.D, J.-This appeal i, agaip.t 
a deoree deolaring tbe plaintiff’s right of 
way over certain land and also granting 

(1) 7 0. 146; 8 C. L. B. 376} 3 Ind. Doo, (k. b.) 643, 
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Lim a mandatory iojanotioD against defend* 
ant No. 1 for the demolition of a wall. 
Defendant No. I in the appellant. 

The faots whioh are now nodiepoted are 
as follows :—There was formerly a ftart 
belonging to one Shyam Ohand Mnlliok, the 
predeaessor'in-interest of defendants Nos. 2 
to b. The west portion of this hart was 
sold to the predeoessor of the plaintiff. 
At that time, a passage for mehters was 
reserved between the land sold to the plaint¬ 
iff 8 predeoeseor and the land reserved by 
Shyam Cband Mnlliok. Snbsrqnently, the 
land to the east of the passage was sold to 
the defendant No. I, Theqnestion in dispute 
is the width of the northern portion of 
this admitted passage. 

The finding of the lower Appellate Court 
is that at the time of the sale to the 
plaintiff's predeoessor. Shyam Cband aoaom- 
modated him by allowing him the nire of 
the entire land inaloding plots A, B, 0 D. 
The plots A, B, C, D is the plot in dispute. 
It is also found that the plaintiff has 
Buooeeded in proving that he used the entire 
pathway for a long time and serlainly for 
more than twenty years openly, peasrably, 
as of right and without interruption. Those 
findings are oonelusive in seoond appeal. 

The learned Pleader for the appellant 
relies on a passage in Goddard on Easenents 
which was quoted with approval by a Benoh 
of this Ooort in Doorgn Ohurn Dhur v. 
Kallg Ooomar (0. This passage is to 
the effect that a right of way along a 
private road belonging to another person 
does not generally give the dominant owner 
a right that the road shall in no respect 
be altered, or the width deoreased." But 
that principle, in our opinion, cannot be 
applied to the present case because, as bet* 
ween the contending parties, the plaintiff 
and defendant No, 1, it ia not a question 
between the owners of a dominant and a 
eervient tenement. It is found that the 
property pnrchaeed by defendant No. 1 
did not inelude any portion of the pathway 
' or any portion of the diepnted plot A, B, 0, D. 
If, as found, this plot was made a part 
of the pathway when the original home* 
stead was divided, the defendant No. 1, as 
purebaier of the eastern portion of the 
homestead ezeinding this pathway, is not 
the owner of the servient tenement. The 


same author, Goddard, in hie Law of Ease* 
mente, 5th Edition, at page 101, remarks— 

Private rights of way not appurtenant 
to a dominant tenement, like public rights 
of way, are also not easements, but rights in 
gross, and that is the right here olaimed 
as against the defendant No. 1. The 
owners of the servient tt nement are apparently 
the defendants Nos. 2 to 9 and they have 
taken no objection, nor apparently have 
they appeared at any stage of the suit. 
On the findings, therefore, the plaintiff is 
entitled to have his right of way over this 
land declared and to have an injunction 
against defendant No. 1 for the removal 
of the wall which is built obstructing this 
right of way. 

The second point taken is that, the suit 
must fail because defendant No. 9 was not 
made a party in the lower Appellate Court. 
Apparently, by some mistake, defendant 
No. 9*§ name was not entered in the decree 
and this was the reason why he was not 
of the respondents when the plaintiff 
appealed. Reliance is placed on the 
decision in Madon Mohan Ohaitopadhya 
V. Aktkoy Kumar Baruri (2). But in 
that ease all the servient owners 

were not before the Court when it finally 
dealt with the matter. Defendant No. 9 
has, however, been made a party before us. 
That, in our opinion, remedies the formal 
defect. And I must also point out that 
this obieotion, being one of the noD*joinder, 
should have been taken in the lower Appel* 
late Court when it oould have been re* 
medted there. 

The appeal fails on both the poiota 
argued and is dismissed with costs. 

Buokland, J.—I agree. 

Appeal ditmiiiod, 

(2) 6 Ind.OM. 28, HO, W. N. 16. 
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aORlL OUiRD V. SMPSBOa. 

ALLAHABAD HIGH OOUar. 

Criminal Rkvuion No. 435 ok i920. 

Augast 19, 1920. 

Pretenl :—Mr. Joaliae Gokol Prasad. 

GOKAL OHAND— Petitionkr 

vertus 

EMPEROR—Oppoutb Partt. 

Pinal Code W ILV of I860), s*. 323, 3i3- 
Public acri'anf, not acting as such, nsiault on— Oj^en^'C. 

A Tahsildar was requested 0) procure eomo 
eamolsfor military purposes) bo deputed some of 
his peoDS to procure the camels, and while thi-j 
were persuading the owners to take their camels to 
the Tahsil, the accused, who was unconnected with 
the camel owners, assaulted one of the peons. Ho 
was tried and courictod under section 363 of tho 
Penal Code ; 

Bild, that tho peon was not acting in tho dis¬ 
charge of bis duty as a publio aorrant, and that tho 
oonWetion could not be sustainod, but as some 
injury was inlliotod by tho aoousod he was liable to 
conriotion under section 323 of tho I'onal Code. 

Oriminal reviflioo agaioat the deoisioo of 
the SeseioDs Judge, Agra, dated the ^od 
of Jnly 1920. 

Mr, Rant Nama Prasad, for the Petltiooer. 

Mr, R. Malcomion, Aaaiataot GoveromeDt 
Advooate, for the Crown. 

JUDGMENT.—In this case the appliaant 
has been oonvioted and sentensed for asaaoU* 
iog a pablio Bervant in thediaaharge of bis 
doty. The ease for the proseoation was that 
eotne oamela were repaired for military par* 
poses and the Tabsildar of Agra wab instraet- 
el to Besare some for seleotiou and parobase. 
He lent a Jamadar with eome peons to pro 
oare Bamels and persoade the owners to take 
them to the Tahsil for the purpose. It appears 
that near the shop of the aooased, wbiob is in 
Mohalla Tajganj, some oamels were foand 
etandingand the Tahsil Cbaprasis werepersaad* 
iog the owners to take the oamels to the Tahsil. 
The ow'ners were not willing to do so and a 
sort of argoment ensued between them. 
On this the aooused oams down from bis 
shop and struot one of the peons twioe with 
a stiek and the owners of the oamels, taking 
advantage of the opportunity, disappeared, 
This story has been believed by the 
two Courts below aod the aooused has been 
•ODvioted and sentenoed to six weeks’ rigorous 
imprisonment and a fine of Bi. 50. He 
•omes here in revision. The first point 
taken by Mr. Ram Nama Prasad, who has 
argued tho oase with his usual great oaro 

21 


and ability, is that it has not been shown 
that the Tahsil Cbaprasis were aoting os 
publio servants when they wanted t) tako 
the oamels to the Tahsil and be has refarroi 
to oertain oases in which I do not think it 
neosssary to enter into detail. Mr. Maloomson 
on behalf of the Grown relies upon Regula¬ 
tion XI of 1806 as being one whioh shows 
that it was the duty of Tahsildar ora lika 
offioer to AQoply the Military Authorities 
wi’ h faoilities for trausport, eta., when required 
to do 80 . 1 gave the learned gentlemen who 

appear on either side an opportunity to show 
what the exeot military neoessity was for 
whioh these oamels were required aod to 
see whether the oase cams within the par- 
view of Rogalation XL of 1806. The result 
was not at ail satisfaotory as the reoorJ 
does not disolose the reason why these oamsls 
were required. The oonviotion, therefore, 
oanuot stand under ssotion 353 of the Indiau 
Penal Code as it has not been shown that 
the Cbaprasis were aoting as pablio servants 
in the disoharge of their duties. It ip, 
however, urged by Mr. Maloomson in reply 
that, even if that is not so, the aoonssd who 
bad nothing to do with the oameli bad 
no buAioess to oome forward and attaok the 
Tahsil Cbaprasis, and be liable to be eon- 
vioted under sestion 3^3 of the Indian Penal 
Code. He relies upon a oase of Queen Empreu 
V. Dalipii) ia whioh the oonviotion of the 
aooused was upheld under section 323 of the 
Indian Penal Code. The injury was a very 
trifling one. The aooused is a young man 
who has just attained majority and was 
possibly oarried away into assaulting tbe 
Cbaprasis who were, as 1 have said above, 
not justified in taking the oamels to the 
Tahsil. 1, therefore, alter the oonviotion 
from one under seotion 353 of the Indian 
Penal Code to one uuder seotion 323 of tbe 
same Code. He has had five or six days 
in jail and I believe it will be a euLHoient 
warning to him for interferiog with tbe 
affairs of others in future. lu ottier raspeats 
the applioatioQ is dismissed. 

Oonviclion altered; 

Sentence reduced. 

fl) H .k. 215. A. W. (in3) llj 8 I.iJ U.j 
(n. 8.) 871. 
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MOHAN DAS POJDARl V. EMPEROR. 

PATNA HIGH COURT. 

COTTilCR ('iKCDiT 

SPECIAL BENCH. 

Civil Hevipioh No. 62 op 1919. 

May 5, 1919, 

Presert : — Sir Dawqoii Miller, Kt., 

Chief Juetioe, Mr. Jnstioe Coatte 
and Mr. Justiee Dap, 

MOHAN DAS PUJHARl— Petitioner 

ifr^u# 

EMPEROR—Oppof-iTif Partt, 

ly^'gnl Praciilionerg Act (XVIII of Ig. _ 

Tout—Procfdnrc »n declaring person a tout District 
Magistrate, u hether can delegate his poicers to Subor¬ 
dinate Magistrate 

Bfforo dirocting Iho incluaion of n person's name 
in the liet t)f touts, it is necessary that proceedings 
ehould be taken in accordance witli section S'* of 
tlio Legal Practitioners Act, and tlio person bo 
given an miportiinity of showing cause against the 
inclusion, fp. JIVR, col. 2.} 

The duties to be undrrtoken under section 30 of 
the Legal Practitioners Act cannot bo delegated 
by any of the officers mentioned tboroin to their 
subordinates, [p. 328, ool. I.] 

Appeal against the order of the Distriot 
Magistrate, Balaeore, dated the 4th Jannary 
1919. 

Mr. Qaieruha Frotad Dai, for the Petitioner. 

JUDGMENT. 

MlLLlR, C. J.—This is an applivation in 
revision on behalf of one Mohan Das Pajhari 
asking ns to eet aside an order of the 
Distriat Magistrate of Balaeore inaloding the 
name of the petitioner in the liet of toots 
framed onder sestion 36 of the Legal 
Praotitioners Aat. The ease for the peti< 
tioner is that there is nothing to show that 
the Distriot Magistrate ooold be satisfied by 
any evidense that the petitioner was a 
toot; sesondly, that there was no evidense 
reoorded in aooordanoe with the provisions 
of that sestion ; thirdly, that, in so far 
as any inquiry was held or any evidenoe 
resorded, this inquiry was held and the 
evidense resorded not by the Oiatrist 
Magistrate himself but by the Sob'Divisional 
Offiser, and that (he Dietrist Magistrate had 
DO power under the sestion to delegate bis 
authority to the Sob-Divisional Offiser. 

Wbat happened was that, upon an anony* 
moos petition being sent to the Distrist 
Magistrate socDplaining cf the aotion of the 
petitioner, the Deputy Magistrate, who 
appeare to have dealt with the sase, ordered 
tbe Poliss to make an inquiry and report, 


Cidki 

That was on the 14th November 1918. The 
P 'lioe apparently made some inquiries and 
sent a report signed by a Sub Inspeotor on 
the 2Dd Deoember lylii in wbiob they 
reported that inquiries had been made from 
the village chaukidar and doffadart atd 
some villagers and they had assertained that 
the petitioner was a toot and very often 
visited Court. Thereupon, the pelitioner was 
called upon to show oanee before Mr. Bise, 
the oob-i/ivisional Offiser of Balasore. On 
the 14lh Deoenibdr. he seems to have appear¬ 
ed before the Sub* Div sioi al Officer and filed 
a peiitioii to the efleot that the sharges 
against him were not trne and that be was 
not a tout. Mr. Bose, the Sob* Divisicna) 
Magistrate, theraopon ordered Mr. Samad, a 
Deputy Magistrale, to make an inquiry and 
report and on the 3rd January. Mr, Samad 
reported that he bad inunired of eUiks and 
peihkart in several Ocurts and public offices 
and that nearly ai) of them said that tbe 
petitioner was a tout and frequently came 
to Court and tha^ in his opinion, the 
petitioner was a professional toot and he 
resommended that he should be so deolared. 
This report was made to, and reoeived by, 
the Sub-Divisional Officer either on tbe same 
day or the following day and on tbe follow¬ 
ing day, the 4th January, Mr. Bose, tbe 
Sob Divisional Officer, passed an order to this 
effect— 

"The cause shown by Mohan Das Pujbari 
cannot be eoaepted. Maolvi A, Samad, De« 
poty Magistiatp, mai^e a local irquiry and 
his report shows that accused habitually acts 
as a tout. Hie name may be inolodfcd in 
the list of touts under section 36 of the 
Legsl Practitioners Act, Submitted to 
District Magistrate. 

fSd ) 8. C. BOSE, 

Sub Diviiional Officer,'* 

In tbe margin of that order appear the 
following words : "Approved. (Sd.) 

Deb ” and the date, the 4th January 1919. 
Mr. Deb is the District Magistrate of 

Balasore. , _ ,. 

Turning to section 36 of the Legal Prac i* 
tioners Act, it is quite clear that the only 
person in the present instance who won , 
be entitled to plaee the petitioner’s name on, 
the list of touts would be the Distric 
Magistrate himself. That section provides, 

that a District Magistrate 

officers) may frame and publish list ol^ 
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parsoa^ proved to bis satisfastioo by evidenoe 
o! general repute or otherwise, habitnally to 
aot as toats, an'l may, from time to time, 
alter and amend snob lists. It is quite olear, 
from what I have jast said, that it wonM be 
very diffimU, indeei, to say that there bad 
been any proof whatever to the satisfastion 
of the Uistriot Magistrate that the petitioner 
was a toat. The Distriet Magistrate held no 
inquiry, he reoorded do evidenae, he bad uo 
opportnnity of seeing the witnesses who gave 
evidenoe before Mr. Samad, the Deputy 
Magistrate, and all he did was to approve 
and sign an order made by the Snb’Divisional 
Officer. Further, the seotion nowhere pro¬ 
vides that these duties, wbiob are to be 
undertaken by the officers who are men¬ 
tioned therein, oao be delegated by any of 
those offiiers to their subordinates and it 
seems to me that in both these respeots this 
order wbiob was oot made by Mr. Deb, the 
Distriot Magistrate, but merely had hie 
approval oannot possibly stand The matter 
has b3en before the High Court of Caloutta 
on more than one osoaaion on faots very 
eituilar to the present and, in the ease of 
Ohandi Oharjtt Dey, In rs(l),there is a deeision 
of (he Aoting Ohief Justioe, Rampini and 
Mr. Justioe Ryves whioh appears to me to 
apply to the orioumstanoes of this oase. In 
that ease a Sab-Divisional Officer oalled on a 
person to show oau^e why he should not be 
deolared a tout. He shewed oause and the 
Sub'Divisional Offioer after recording evidence 
on both sides, submitted the prooeedings with 
his report to the Distriot Magistrate who, 
after perusing them, passed orders deolaring 
the person to be a tout. In suoh oironm- 
etanoes the High Court of Oaloutta, aoting 
upon the authority of an earlier unreported 
deoieioD of the Ohief Justioe and Mr. Justioe 
Bauerjee in 1897. set aside the order on the 
ground that it was made in oontr^ventioo of 
the powers granted by eeotion of the 
Lsgal Praotitioners Aot. I am unable to 
distioguisb the faots of the present oaee from 
the material fasts in the case just referred to 
and, in my opinion, this order must be set 
aside on the grounds already stated. W^e 
have no materials before us, nor is it any 
pari of our duty to express any opinion, as to 
the oonolusivenoss or otherwise of the 
avidenoe upon whioh the Sub-Divisional 

(1) l>0. W.iV. 842. 


Offioer and the Deputy Magistrate aeted. 
However that may be, before the petitioner 
oan be declared a font it is neoessary that 
prooeedings shonld be taken in aooordanoe 
with seotion 36 of the Lsgal Praotitioners 
Aot; and, moreover, that he should be given 
an opportunity of showing oause against the 
inolusion of his name in the list of touts. 

OoDTrs, .1.—1 agree. 

Das, J,—1 agree. 


CALCUTTA HIGH COURT. 

Criuihal Revision No. 820 on 1918. 
Ootober 1, 1918. 

Present-. —Mr. Justioe Fletober, and 
Mr. Justioe Walm«)ley. 

RADHA KISSEN GOENKA— 

COHPLIINANT^PCTITIONIR 

tertus 

FATEH OHAND BORAH—Acoused 
—Opposite Partt. 

Orintmal Procedure Code (Act F o/ 1898), <». 408— 
Plea of previous acquiltal —Magistrate, duty of, 

X cleoisiuD that a prosooutiou is barred under the' 
prorisions of section 40iof the Code of Oriminal 
Procedure ought not to be arrired at without an 
inrestigation of tho facta put forward on behalf of 
the complainant. 

Rule against the order of the 2Qd Presi* 
denoy Magistrate, Oalsutta, dated the 12tb' 
June 1918. 

Babas Dat'^rathi 3any2l,&ud Bodhi Satwa 
Sen, for the Petitioner. 

Babas Sdanmitha Nath Muhrjee and 
Reramba Ohandra Gu^a, for the Opposite 
Party. 

JUDQ MBNT.—We make the Rule absolute 
in these terms : In our opinion, the learned 
Magistrate struok too early in deeiding that, 
having regard to the proviaiona of seotion 
403, Oriminal Proaedure Code, the present 
proseoutioo oonld not be maintained. It i? 
quite olear that the Magistrate ought not 
to have arrived at suoh a oouslueioo until 
he bad an investigation of the fasts put 
forward on behalf of the somplainanl. The 
order of the learned Magistrate must be set 
aside and the oase remitted to his Court for 
being disposed ofaisording to law. 

BuU made akteUth, 
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EUPEROB V. ODNKi. 

BOMBAY HIGH COURT. 
Criminal CohFiKMATiun Case No. 4 ok 1920 
WITH Criminal Appkal No. 6i of li>20 

Marah 21,1920. 

Pre$ent : —Sir John Heaton, Kt.. Aeting 
Chief Jastiae, Mr. Jaetioe Shah 
and Mr. Jnetioe Hayward, 
EMPEROR —Prosecutor 

retiuK 

CUNNA —Accused. 

Evidence Act (i o/ lb72), 24, 132—CWmifw/ 

Proc«lurK Code (Act V of IS9b), «». 104,339 ( 2 )— 
Confe»$i9n, uhat iH-^ConfefSion recorded by Meyie. 
(rate, 2*Tocured by Police OJ)icer, admusibihty o)~ 
"Compelled to anau'cr," menmng oj-Approver, con. 
feaaional etatement of, a<Imis«i6Wi7i/ of, m subsequent 
trial. 

Any statomont made by a person wliicli would 
luggost an inference as to his guilt muy be a 
confession within the moaning of section 24 of the 
Indian Eyidonco Act. Lp,327, cols, i A 2 ,j 
If it is found that » coufossion recorded by a 
Magistrate under section 104 of the Criminal 
Procedure Code was procured by a Police Ollicer 
by tho offer of an inducement, tho conlyssion 
becomes inadmissible under section 24 of the 
Evidence Act. [p. a2d, col. 1 J 

Unless a person objects to any question the 
answer to which is hktdy to criminate him ho 
cannot be said to have l>ocu compelled lo giro sui-b 
answer within the meaning of tho proviso to section 
182 of tho Evidence Act. [p. b 2 w, col. 2 j 

Ker 8hah, J.-8oction 24 of tho Evidence Act 
would apply oven if tho person who is said to have 
made the confession was not an accused person at 
the time that he made tho confession. It is sulll* 
cienb if tho person ultimately comes to be an 
accused person with rcfcrouco to tho charge in 
respect of which ho is said to have made tho 
confession, [p. 827, col 2.] 

Though tho statements made by an opprovor may 
bo given in ovidonco against him under sub- 
seotiOD ^2) of section 839 of the Criminal Procedure 
Code, it cannot be said that tho operation of 
section 24 of tho indion Evidence Act, is 
altogether excluded. Ordinarily, tho inducement 
that would appear on tho surface would bo tho 
inducement of the pardon legally tendered and 
aoooptod under the provisions of tho criminal 
Procedure Code. But if it is shown in any cose 
that thcro was some other ioiluonco simultaneously 
proceeding from any other authority which would 
invite the application of section a 4 of tho Indian 
Evidence Act, then tho confessional part of tho 
statements would become inadmissible by virtue 
•( the provisions of that scotion. [.p. 32i, col. .J 
Per Heaton, Actg. C. J.—{Hayward, J , eJombloj.-A 
■tatemont falling within clause of suction <-89 
of the Criminal Procedure Lode is removed from tho 
operation of section 24 of the Evidence Act. jp <84 
col. 2.j *■* ’ 

Oiimioftl «OD6rmatioo laie from •oDviotio° 
and aiDtanfe pamd by Iba Seasiops Jodga* 
£|Qara. 


Mr, 1, A\ Nadkarm', for the Appellant. 

Mr. S. Patkaft Government Pleader, 
for the Crown. 

JUDGMENT. 

Shah, J.—It will be oonvenient lo give a 
brief etatement of the faots relating to this 
oaee. The aoooeed, Caone, and the deoeaeed, 
Dev Nftilf. went together from Halgeri to 
Bjfldgi. The pnrpoee of the trip was to sell 
the betel rots belonging to the deoeased Dev 
Naik They retoinrd from Byadgi to 
Halgeri cn the moining of the 4lh of Jana* 
ary 1918. The deceased had with him nearly 
Re. 400, being the proceeds of the sale of his 
beiel-nols ; ar.d this fact was known to the 
accaecd. The deceased wert in the afternoon 
of that dsy to Ha.‘^nr, an adjoining village, 
and returned in the evening back to tho hooee 
of Conca. The deceared left the honee of 
the cooDfed during the night for bis native 
p’ace Hukli, and on the way from Halgeri to 
Hokli he was murdered on the night of the 
4th 5 h of Jannary 19»8. The news of bis 
diath was reocived on iisDiiday the 6th of 
January. His body was found with a nom* 
ter of woonde, but the money was not found. 
A report was sent by the Police Patel. But 
that report was rent back fer an 
entirely onsatiefactory reason A eesond 
report was sent on the 7ih, and the Sub* 
Irispeclor, Malhar Bhatt, arrived on the 7tb. 
Thereafter, the accufed was arrested and he 
was rent up in due coorre to the Magistrate 
to have his eonfession recorded. The 
aooueed reached the Magistrate whose camp 
was at Sampkhend ai.d made a confession on 
the 11th of January 1918. In this oonfts* 
sion he implicated three perrone, Narsappa, 
Akdo) Ajij, and Faridiab, as being concerned 
in this murder, and, briefly speaking, he 
admitted that te was prerent, and saw the 
aolua) cemmirsiou of the crime by there three 
persons, ^bis oonfersion is very long and 
full of details dercribirgfolly the flrst meeting 
of the deeeaied aid the aeoured at Halgeri, 
the trip to Bsedgt, the business dote at 
Byadgi, the return jturneyfrom Byadgi lo 
Halgeri, 1 is movements at Halgeri on the 
4th January, his jourrey from Halgeri at 
night towards Hukli, and the details oon« 
nested with tbe occurrence ol the murder ol 
Dev Naik. Then, on the Ist of February 
1918, tbe Committing Magistrate, to whom 
tbe case was sent op against ihe three persena 
tttttd ly him and tba present •oeu#e4 
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tendered a pardon to him ander eeotion 337 
of the Criminal Proaedore Code ; and he was 
epeoiOaally warned that the essentia) aon 
dition of the tender of the pardon was that 
he wa% to make a true and fall disalosare of 
the whole of the airaamstanaee within bis 
knowledge relating to the marder of Dev 
Naik and that, if he failed to fal61 that eon- 
dition, he would forfeit the pardon, that 
he woald be liable to be tried on the 
eharge of murder, and that his statement 
eoald be need in evidenoe against him. He 
aeoepted the pardon and be was then examin¬ 
ed by the Committing Magistrate on the 
let and 2nd of February lylS. He sub- 
Btantially repeated the story told by him in 
hie floofeasion in the same detailed manner. 
Ultimately, at the trial of Narsappa, Abdul 
Ajij and Faridsab, on the obarge of murder 
of Dev Naik, he repeated the same state¬ 
ment in Marsh 19i8. This siatement also 
is detailed and substantially a repetition of 
the story told by him in the Brst sonfession. 
The result of the trial, however, was that 
the three aoaused who were then sharged 
with the murder of Dev Naik were acquitted 
and the learned Seaeions Judge suggested 
that the proper authorities should investigate 
into the oondoot of the investigating Sub- 
Inspeotor, Malhar Bbatt, and various matters 
oonneoted with the investigation. At the 
end of the trial apparently the present 
aooused was allowed to go. There is no 
mention made in the judgment as to the 
opinion formed by the Judge about the 
effeet of his view of the ease on the pardon 
tendered to Cunna. 

Subeequeutly, there was an investigation 
by a Bub Inspeotor belonging to the 
Criminal Investigation Department apparent¬ 
ly against Malhar Bhatt. There is no evi- 
donee in this sase as to the details of this 
investigation, nor is there anything to show 
as to when exaotly it was dehnitely realised 
by the Crown that the etory told by Cunna 
at the murder trial was positively false. 
We^ hod that proceedings were initiated 
against Malhar Bhatt in the beginning of 
the year 1919. In January 1919 the present 
aeeused was examined as a witness in the 
ease before the Committing Magistrate when 

eneot he etated that the marder was eom* 
mitted by him and two others whoso names 
he was not prepared to mention, and he 
gave a Idetailed account as to how be was 


induced by Malhar Bhatt to put forward 
the detailed story which he had put forward 
in his confession and how Malhar Bbatt had 
promised to see him safe with reference to the 
charge of murder. Hs also narrated that 
he had given Ri. 350 as a bribe to Malhar 
Bhatt in oonsideration of the favour which 
he had undertaken to show to the accused. 
Malhar Bhatt was in fact charged with 
giving and fabricating false evidence, with 
falsifying official records with a view to save 
Cunna from legal punishment, with receiving 
bribes from the accused Cunna and bis father, 
and with extorting money from Bira, the 
brother of the deceased, Dev Naik. Malhar 
Bhatt was committed to the Court of Session 
and at his trial the present accused made 
another statemeot in May 1919 in which he 
sibstautially adhered to the story whish he 
had stated before the Committing Magistrate 
in that oise. Malhar Bhatt was convicted 
of all the charges. The learned Judge 
observed at the end of his judgment that it 
would be obvious to all concerned that Cunna 
bad not fulSlled the condition upon which 
his pardon depended. 

Thereafter, apparently, proceedings were 
taken against the present accueed on the 
charge of murder in December 1919, and as 
a result of those proceedings he was tried by 
the Sessions Judge of Kauara with the aid 
of Assessors. The Assessors were divided 
in opinion. One was of opinion that the 
Bscused was guilty : the other was of opinion 
that he was not guilty. The learned 
Sessions Judge came to the conclusion that 
the obarge against the accused was establish, 
ed and sentenced him to death subject to con- 
Brmation by this Court. We have considered 
the appeal preferred by accused as also the 
question of the confirmation of sentence. 

There can be no doubt in the case that 
Dev Naik was murdered on the night of the 
4th-5th January 1918. He was lastseen before 
he left Hslgeri for bis native village of Hukli 
on the evening of the 4tb by the wife of the 
present accused at her place, and subsequent- 
ly was found dead with a number of wouods 
on hie person without the money whi.h ha 
had ,i,h hi. The .edi.al /vidatf alao® 
indisates that, in all probability, there were 
more persons than oneconcernsd in thin afim. 
Th. ..idea,, in tha oa„. apaA f ^rTh.’ 
Bta^manta of the a.on„d. with whi.h I 
ehall preaantly deal, i, .eagre ae to the 
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identity of the murderer. That evidenae is 
sofflaient to a easpiaion against the 

aacused. Bat, apart from hie etatements, the 
evidenae, in my opinion, is wholly ineaflBaient 
to establish the gnilt of the aaonsed. That 
is the view taken by the Sessions Judge, and 
with that view I agree. There is nothing 
deGnite against the aasoeed in his immediate 
aondoat after he was seen by the Poliae Patel 
when the information of the death of Dev 
Naik was reaeived and after the Sab Inspeo- 
tor arrived on the saene. In the present 
proceeding he has denied his guilt; and his 
having pointed oat the two pieaea of a soythe 
is not of any real importanoe to oonneat 
him with the arime in view of the disalosares 
as to the produation of property and the 
staini of haman blood on the soythe and the 
pen knife in the proaeedings against Malhar 
Bhatt. The witness, Kare Naik, has been 
examined to prove an oral aonfession made 
to that witness. The Jadge has refused to 
rely upon that evidenoe and in my opinion 
rightly. The evidenae of the witness, Qauesh, 
is not euffiaient to establish any aonfession 
on the part of the aaaosed, and if the other 
statements of the aaoused are not admissible, 
it is difBoult to see how the evidenae of 
Ganesh aould be relied upon to establish any 
aonfession on the part of the asauped. 

The question of the admissibility and the 
weight to be attaahed to the various state* 
ments wbiah the aoaused has made is very 
important in this ease, beoaone the aonvia* 
tion sould he sustained, if at all, provided 
those statements are found to he admissible 
in evidenoe and reliable so far as they 
relate to his inoulpation in this arime. 

I shall Grst deal with the oonfession 
made by the boausedon the 11th of January 
1918. That was a aonfession reaorded by 
the First Class Magistrate under aeotion 1^4 
of the Criminal Proaedore Code. The sub* 
sequent disalosares alearly establish the faat 
that that was a statement made by the 
Msnsed when be was entirely under the 
infloenoe of the then investigating 6ub« 
Inspeetor, who undoubtedly had offered him 
indnaement to make it, and that is enough 
to make the eoofesaion irrelevant under the 
provisions of ssetion 24 of the Indian 
Bvidenae Aat. I do not desire to elaborate 
ibis point beaause that view was not 
eonteated by the learned Goveromeut 
Bleader. 


[1&2I 

The next two statements in point of time’ 
are the statements whioh he made before 
the Committing Magistrate and the Sessions 
Court in the murder ease against the three 
innooent persons. At that time be was 
examined as a witness beaause a pardon 
was tendered to him under the Code of 
Criminal Proaedurp, and it is elear to my 
mind that under section 339 the aeansed, 
by wilfully oor.oealiug essential information 
and making false statements with regard to 
those persons who were then under trial, 
did render himself liable to be tried for 
the offenoe in respeet of whiah the pardon 
was so tendered, or for any other offense 
of whioh he might have been guilty in oon* 
neotion with the same matter. These state* 
ments whioh are made in the prooeeding iu 
whiah the aaoused was examined on oath 
as a witness in virtue of the pardon tendered 
to him may be given in evidenae against 
him under seation 33J (2), when the pardon 
has heen forfeited, 

I just pause here to deal with the 
point as to whether the pardon is forfeited. 
The aoaused has not relied upon the 
pardon at this trial ; and it sesms 
to me olear, in view of the statements 
whioh he pobrtt^qnently made in Malhar 
Bhatt's oa«e, that he failed (o fulGl the 
oondition of making a full and true dis* 
olosure of the whole Of the airsumstanaes 
within his knowledge relating to this 
murder and to every person aoueernrd 
whether as prineipal or abettor in the eon* 
mission thereof. Therefore, these statements 
may be given in evidenoe against him. 

It is urged, however, on behalf of the 
aoausnd, that the provision in seotion 339 
(2) does not entirelv sbrogsle or supersede 
seiMon ^4 of the Indian Gvidenoe Aat so 
far as these statemente are oonoerned, and 
that the express provision is intended to 
mvke it elear that the tender of pardon 
would not make them inadmissible. It iR 
argued that if it aan be shown in a par* 
tiaular ease that, apart from the induae* 
ment of the legal pardon, the witneae has 
given bia evidenoe under suah other infloenae 
as would invite the appliaation of seation 
24 of the Indian Evidenae Aet the parti* 
aular statement whioh would amount to a 
eonfesssion on his part would be irrelevant. 

On the other hand, it ia urged 
Crown that seation 339, eub-seation (2; oli 
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the Oriminal Proaedare Code praatieally 
Bopereedes seotion 24 of the Indian Evideooe 
Ast when onoe a pardon is tendered to a 
person and aooepted by him and that person 
has i^iven evidenoe as a witness anderthe 
beneht of that pardon. This is by no means 
an easy point ; and, after a oarefol oonsidera' 
tion of the argamenls urged on both sides, 
I have come to the oonelosion that though 
the statements made by an approver may be 
given in evidenoe against him under sub seo* 
tion (2) of seotion 839 of the Crimial Prnoe* 
dure Code, it oanoot be said that the operation 
of section 24 of the Indian Evidenoe Aot 
is altogether exoluded. Ordinarily, the in* 
duoement that would appear on the ear* 
faoe would be the induaement of the 
pardon legally tendered and aooepted 
under the provisions of the Criminal Pro- 
oedure Code. But if it is showu in any 
ease that there was some other inflaenoe 
simultaneously prooeeding from any other 
authority which would invite the application 
of seotion 24 of the Indian Evidenoe Aot. 
1 do not think that the ooofes^ional part 
of the statements whioh oan be given in 
evidenoe against the aooused under seotion 
339, sub seotion (2) of the Criminal Pro- 
eedure Code oan he treated as relevant in 
spite of the provisicns of seotion 24 of the 
Indian Evidenoe Aot. 

In briefly stating the reason for this oon* 
•lusion, at the outset, I desire to deal with 
the arguments urged by the learned Gj- 
vernment Pleader with referenoa to the 
limitation of seotion 24 of the Indian Evi¬ 
denoe Aot. It was flrst suggested that the 
etatements made on oath, even though of 
an inoirmioating nature, is not a oonfession 
eontemplated by eeotion 24 of the Indian 
Evidenoe Aot. In my opinion, the provisions 
of seotion 24 are general and are intended 
to ezilude oonfeseioos whioh have been 
improperly obtained. The word ^oonfession” 
means an admission of a oriminating oir- 
aumstanoe whioh suggests the inferenoe that 
the person making the statement oommittsd 
the orime. The observatioris in 
Emprest 'f. Nana (l) and Imperatrix v. Pan- 
dharinath (2) show that any statement 
made by a person whioh would suggest an 

(1) 14 B. 200 at p. 2«3 F. B.), 7 Ind. Doo, (n. s.) 
u 82 « 

(2) 6 B. at p. a7s 3 Ind. Dee. (n. B.) 479. 


inferenoe as to his guilt may be a oonfession 
within the meaning of seotion 24 of the Indian 
Evideooe Aot. In the present ease the oon- 
feseional part of these two etatements is 
oleor. The aooused admits therein bis 
presenoe at the murder, but not any aotive 
participation in the oommission of the orime. 
That is olearly a oonfession. 

The second general ooueideration urged 
by the learned Government Pleader is that 
eeoticn 24 applies only to the oase of an 
accused person, who is ohargei as an accused 
person at the time when he makes bis con¬ 
fession, and in support of this argument he 
bae relied upon the observations of Mr. 
Justice Maclean in Emprest v. Nobin 
Ohundra Banikya (3), and certain remarks in 
Emperor v. Mohamadbuksh Karimbuk$h (4). In 
my opinion, however, section 24 would apply 
even if the person who is said to have made 
the oonfession was not an aocused person at 
the time that he made the oonfession. It is 
Ruffioient if the person ultimately oomes to 
be an aooused person with reference to the 
charge in respect of whioh he is said to 
have made the oonfesssion. In faot, if the 
argument that the person aooused 
was not an accused person at the 
time when he gave bis evidenoe as a 
witness to whom a pardon is legally tendered 
were a enfficieot answer to the application 
of seotion 24, it might almost establish that 
the provision in eub-seotion (2) of seotion 
339 of the Criminal Prooedure Code would 
be superfluous. The ohjeot and scope of seotion 
24, in my opinion, olearly indicate that it 
would not be right to read suob a limita* 
tion as the argument urged by the Govern¬ 
ment Pleader in my opinion involves. The 
section does not refer in terms to any par¬ 
ticular time when the confession, in order to 
be within the scope of the section, must be 
made. It is quite enough that the confession 
is subjeot to the inflrmities which are laid 
down in that eeotion, and if it is made by 
an ascused person either at a time when be 
wae an aocused person, or before he came to 
be aocused, or evon at the time when he 
was nndsr the beneflt nf the pardon, in my 
opinif n it eooH nut be snid thnt seotion 24 on 
that grraod woolH not anoiy The ob.serva- 
ti>n in Emperor v 'faham liOiktk \aritn hukeh 

(3) «C. Rtvi At p. 'OO. I,, a, .<^ 00 . 4 ghome L 
E, 2325 4 Inti Doo- N. b. 3«0. 

(4) 8 Bom L- R. 607 at p. 6I25 4 Cr. L, J. 49. 
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(4) must be read with referenoe to the aon- 
text, and I do not think that the point was 
deaided in that aaee in the sense in which 
the learned Government Pleader has aon- 
tended before os. 

The qoestion really is, whether the ap. 
pliaation of seotion 24 of the Indian Evi- 
denoe Aot isoompletely eioloded in the ease 
of statements to which the provisions of 
seation 339 (2), Criminal Prooedore Code, 
apply. I do not think eo. Seation 339 (2) 
eimply provides that when the leffal pardon 
18 forfeited the statement may be given in 
evidence against him, which in sobstanae 
means that, in virtue of the tender of 
pardon, which the person concerned 
has subsequently forfeited under the 
section, be will not be protected from 
the effeat of having made the statement on 
oath when he was under the beno6t of that 
pardon. But there is nothing either in the 
terms or the reason of the rule to indicate 
that section 24 aannot apply to a confession 
contained in the statement, even though the 
facts neaessary to invite its application are 
established. If it aan bo shown in any ease 
that the person making the statement was 
at the time under inducement other 
than and in addition to the indoaement of 
a legal pardon, I do not see any reason 
why section 24 should not apply. No doubt, 
very strong and alear evidenae of the opera¬ 
tion of such other influence would be re* 
quired. But in law, I think, it is open to 

an acoueed person to establish the existenae 

of euah inducement. Thus, the question to 
my mind is whether it is shown on the 
evidenae whether the conditions necessary to 
invite the application of section 24 have been 
fulfilled. 


Before I proceed to deal with this ques- 
tioo, I desire to say a word with referenoe 
to the deaieion in the case of Sakira Appaya 
Emperor v. (5). That was a case relating 
to a statement made by an accused person 
before the Committing Magistrate with 
reference to which eection 25 ? of the 
Criminal Procedure Code provides that 
it shall be tendered by the prosecutor 
and read as evidenae Whether in the 
aaee of aueh a etatement there is auy real 
scope for a possible application of section 24 of 

(6)88Iad.Oae, aoOf 17 Bom. h.B lOSOt 40 B 
2^ 1? Qr.L. J. IM. *«ai»|40B. 


the Indian Evidenae Aet or not is a matter 
upon which it is not necessary to express 
any opinion in this case. In Fakira Appaia 
Emperor v. (5) my brother Hayward 
was of opinion that section 21 of the Indian 
Evidence Act would have no application. 
Mr. Justice Batchelor did not express ary 
decided opinion on the point. It may be, 
as suggested by tbe learned Government 
Pleader, that tbe inolination of bis opinion 
was in favour of the view that seation 24 
could not apply. But the phraseology of 
section 287 is different from that of sub* 
beotion (2) of section 339; and the ease has 
no direct applieation, in my opinion, to the 
qoestion that arises in this ease with re- 
referenoe to the statements made by an 
approver. I am unable to hold, on the 
strength of the opinon expressed in that 
ease, that seotion 24 oao have no applica¬ 
tion to the statements made by a person, 
who has aoceptsd the tender of pardon and 
who has forfeited it. I have already given 
my reasons for the view which I take as 
to the possible application of section 24 in a 
case in which tbe necessary faete are estab* 
lished. 

In the present case tbe question is, whether 
these two etatemente which the eocnsed 
made ae a witness in the murder trial are 
shown to have been improperly iodused so 
as to invite the application of section 24 
of the Indian Evidence Aet. I am of 
opinion that it is shown that they were 
tbe result of improper inducement on the 
part of ithe ioveatigating Sub Inspector, 
Malhsr Bhatt. In coming to this oonclasiou 
1 heve given full weight to tbe eiroumstance 
that not ooly according to law, but in 
view of the explicit manner in which the 
oouditinua of the pardon were brought 
home to the accused, it may be said Chat 
tbe etatements could not have bceu made 
under any other inducement. lu apite of 
this clear warning of tbe Magistrate that 
he was expected to make a true and full 
dicoloeure of tbe facts relating to the murder, 
he straightway proceeded to make state- 
mente which are now shown and admitted 
to be false. Those statemeute are exactly 
in accordance with tbe previous confession 
which he bad made before the Magistrate, 
and which was recorded under section IflA 
It ic, in my opioion, difficult to recict the 
iofereufe that al the time when be medf 
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hie etatemeDt on oath the real ioflaeDoe 
whieb was operatiog on bis miod was not 
ooly the ioflaenee of the legal tender of 
pardon, bat also the most objeetionahle 
infloenae of the Snb-Inspeator. It i^, in 
my opinon, not right to ignore the faota 
wbiah are not now in dispnte, and wbioh 
olearly show how the Sub Inspector was 
then exeroising his iLflaenoe on the present 
aoaased and how be was perverting the 
aaaee of truth and justioe. Undoubtedly, 
the aaoused became a party to it, so moab 
80 that even at the risk of forfeiting the 
legal pardon be was prepared to make 
these false statements. In my opinion, the 
forae of that inducement most have been 
simply irresistible at the time he made 
these statements before the Committing 
Magistrate and at tbe trial. !t is on that 
basis that tbe series of lies which he has 
stated on oath on both these oacasions can 
be truly explained. It is clear ou tbe facts 
not now in diepute, that tbe csofessional 
parts of these two statements could not 
be properly treated as having been the 
result of the legal pardon merely which 
was tendered to him to elicit the truth 
but to a great extent induced by the infla* 
cnee wbioh the Sub Inspector was then 
exercising over this accused. I fully re* 
cognize that tbe aeoused was undoubtedly 
ready and most objectionably ready to 
subject himself to this influenoe, as tbe 
Sub Inspector was ready to exercise it. 
But even in tbe case of such a person 1 
do not see how section can be said 
to be inapplicable. In my opinion, it is 
not reasonably possible to avoid the inference 
wbioh 1 have stated with regard to the 
application uf section Z4 as regards the 
confessional parts of these t#o state* 
ments. 

Assuming, however, for the sake of argo* 
meet, thatthese two statements are admissible 
under section 339, clause (2) of tbe Criminal 
Procedure Code, speaking for myself, I am 
not prepared to attach any weight whatever 
to these two statements. These statements 
are sobstantially repetitions of what was 
stated in the confession, and there are so 
many false statements relating to three 
innocent persona that it ie not easy to 
separate the troth from the falsehood. It 
is no doubt a strong argument in favour 
q! accepting these statements that a person 


would not lightly and wrongly inculpate 
himself. Ordinarily, it woold be a strong 
consideration. But, having regard to tbe 
way in which tbe truth and the course 
of justice have been perverted in this case, 
under the objectionable infloence of tbe 
then investigating Sub-Inspector, and tbe 
extent to which tbe accused has mixed 
up falsehood with such truth as there 
might be in the statements, I would consider 
it really nnsafe to attach any weight 
to statements made under those ciroum* 
stancse. 


I now come to tbe statements wbisb 
tbe accused made in tbe ease against Malbar 
Bhatt. These are, to my mind, tbe most 
important statements, and, if they are 
admissible in evidence, undoubtedly there 
is a strong case against the accused. The 
difficulty, however, with regard to these 
two statements, which presents itself to 
my mind, is as to the admissibility of tbe 
confessional parts thereof. At tbe time when 
these tno statements were made, the legal 
position of the present accused was that 
be was liable to be tried on a ofaarge of 
murder, and that le was a competent 
witness in tbe case againet Malbar Bbatt. 
Ordinarily, if there wae nothing else, bis 
staiement of an insriminatiog character 
made on oath without any objection raised 
by biro as to bis obligation to answer tbe 
question pot to biro as a witness, woold be 
admissible, one time Ifelteome donbt 
as to whether those statements would be 
admissible, in view of tbe provise to section 
132 of the Indian Evidence Act. But tbe 
learned Government Pleader has ebowr, in 
my opinion, satitfaotfriJy that in spite of 
tbe diversity of judicial opinion on this 
point it ie now a settled role that unless 
a person objects to any question the answer 
to which is likely to criminate him. be 
cannot be ^aid to have teen compelled to 
give such answer within tbe meaning of 
the proviso. This diversity of judisial 
opinion is scffioiently indicated in Queen* 
Emprest v. Qanu Sonba (6) and Queen 
V. Oopal Dots (7) and whatever may be 
my view as to the proper interpretation 
of seetjoD 132 of the Indian Evidence 
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Aft, infladin? the proTiso, I think that the 
position must be afoepted that the answers 
whioh the witness has given, thongh of an 
inoriminating oharaeter, oonld be proved 
against him in the trial to establish the 
ofFenoe to whioh those inoriminating answers 
relate. 

The difHonltv, however, whioh remains 
with referenoe to these statements arites 
from the provisions of seotion 24 of the Indian 
Evidenoe Aot. The learned Sessions Jodge 
on this point has taken the view that the 
faots whioh wonld invite the applioation of 
seotion 24 with referenoe to these two state¬ 
ments are established, bot in his opinion 
the Statements are saved nnder seotion 33 J, 
Bub seotion (2) of the Criminal Prooednre 
Code, and oonid be admitted in evidenoe 
under that sob-seotion. Tn my opinion, 
snb seotion (2) of seotion 339 has no applioa- 
tioo to the statements made by the aooased 
in Malhar Bhatt’s oase. They were not 
made by him as a person to whom any 
pardon was tendered with referenoe to the 
fharge that was nnder investigation, and, 
reading seotion 339, olanse (2) in relation 
to the eontext, it is olear to my mind that 
these statements oonid not be admitted in 
evidenoe In virtue of the provisions of 
seotion 339, snb-seotion (2) of the Code of 
Criminal Prooednre. 

The question is whether the sonfessional 
parts of these statements are irrelevant 
nnder seotion 24 of the Indian Evidence 
Aot. If it appears to the Ccnrt that the state¬ 
ments were made as the result of any indnae- 
moot having refereioe to the oharge against 
the aoonsed person, prooeeding from a person 
in authority, and snfflfient. in the opinion 
of the Court, to give the aooueed person 
grounds, whioh wonld appear to him reason, 
able, for supposing that by making it he 
would gain any advantage or avoid any 
evil of a temporal nature in referenoe to 
the prooeedings against him the oonfojiion 
oontainefl therein would be irrelevant 1 am 
•learly of opinion that seotion 24, as a matter 
of latf, would apply if the ooi.ditions neoes* 
sary for the applioation of that aotion are 
established and the question in purely one 
of faot as to whether the oonfessioDHl pert 
of these statements is shown to have been 
the result of snob indueement as is desoribed 
iq seotiop 24. The foots relevant, in my 
opinion, with refereree to Ibis point are 
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that when tbe murder trial ended 
in favour of tbe three aoonsed who were 
then charged, the present aooased was 
allowed to go. There was no observation 
in the judgment that tbe pardon was for¬ 
feited and, aoaording to the faots then known 
it was not olear that his pardon was for¬ 
feited. Though the aooased must have 
known that he had not fulSlIed the oondi. 
tions essential to retain tbe beueBt of the 
pardon, he ooqU not be reasonably expected 
to believe that his pardon was forfeited. 
Then, nearly for a year, there were no 
prooeedings. In the beginning cf 1919 pro* 
oeedings were taken against Malhar Bhatt. 
No evidence is adduced by tbe proseoution 
in the present oase relating to the investiga¬ 
tion carried on during this interval. It is 
not shown that anything was done either 
in the anurse of the investigation or at the 
trial of Malhar Bhatt to put this witness 
in mind of bis real position that be had 
forfeited the pardon, and that at the date 
he was liable to be tried on a oharge 
of murder. Under the oonditions under 
whioh the aaoueed oame to be examined in 
Malhar Bhatt's oa*e. it seems to me that 
the aooueed then had grounds wbieh would 
appear to him reasonable for eupposiog that, 
by adhering to the inoriminating statement 
as regards himself, he would gain some 
advantage or avoid some evil of a temporal 
nature in referenoe to the oharge of murder. 

It seems to me that the learned Judge's 
ooDolusioD that the impression produced by 
the lardon had not oeased to operate at 
the time is right. In my opiuior, those two 
statements were made noder the irfluenea 
of the pardon whioh was in faot tendtred, 
but with regard to the forfeiture whereof 
nothiog had bsen done or said by any 
authority up to the time that be eame to 
make those etatements. The sireamsUnees 
were peculiar, and on tbe special faots it 
is difSonltto avoid the inference ae to the 
induoement operating on his mind. To start 
with, there was a very improper iodnoeraeDt 
offered by the investigating Sub Inspector, 
then there was the tender of a pardon, and 
after the trial of the oase in whioh he was 
examined as an approver, for nearly a year 
no eteps had been taken against him to 
Fut him on hie trial on (be charge of murder, 
it is, ID my opioioD, qui'e natural for a 
pcre*n in that position td believe, though' 
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there may be no leflral jaetiGeation for it 
that he was eafe in adhering to theioorw 
minating statement regarding himself. 
Thus, at the time of these statements, his 
liability to be tried on the eharge of murder 
was there. Sis fate dependbd upon the 
will of the Crown, •*. e , as it would appear 
to the witness to a eertain and appresiable 
extent upon the will of the then investigat¬ 
ing offiaer. It was open to the Crown not 
to take any astion against him : at least 
so it w.tild appear to the person aon- 
cerned. Under those oiraumstanae®, the 
Crown should have deSnitely made itolear 
to him that he was going to be profeouted. 
In the ab^enae of any suoh clear 
indication of his true position in 
fact, it is difficult to avoid the inference 
that the accused made his statements under 
an erroneous but honest belief that he was 
securing an advantage of a temporal character 
by adhering to the self iooolpation and by 
exposing Malhar Bhatt ; and it is difficult to 
dissociate this belief from the inducement 
which must be taken to have operated on 
his mind in ooosfqoence of the apparent 
silence of the investigating officer in Malhar 
Bhatt’e case ae to whether he was going 
to be tried 0.0 the charge of murder or not 
It is true that there is no direct evidence 
of such inducement. But the situation that 
arose was euoh that, unless the impression 
created thereby was completely removed, its 
existence must be inferred. This brings 
me to the argument baaed on the words 
of section 28 of the Indian Evidence Act, 

I agree that the impression created by Malhar 
Bhatt was completely removed when the 
aoBused saw him in the dock and gave 
evidence against him. But the impression 
created by the tender of pardon, apparently 
not declared forfeited by any responsible 
authority with no proceedings against him 
for nearly a year, was not completely re¬ 
moved. At least, it is not shown by the 
prosecution that it was so removed. Section 

28 ebows that once an impression of any 
improper inducement is created, it is neces¬ 
sary to show that it 18 completely rernoved 
to make the statement relevant. The learned 
Government Pleader has relied upon eco ion 

29 to ehow that the confession does not 
become irrelevant merely hecauee ho was 
not warped that be was not bound to make 
0 Qcb a cdnfession and that evidence of it 


might be given against him. But this 
argument ignores the effect of the words 
"if such a oonfessionis otherwise relevant** 
and of the expression "merely because,*’ 
In the present case the confessious contained 
in the statements appear to me to fall 
within the scope of section 24, and are 
therefore, irrelevant ; and the argument for 
the defence does not seek to make the 
statements irrelevant merely because the 
accused was not warned that he was not 
bound to make such confession and tbit the 
evidence of it might be given against him. 
The argument based on section 29 affords 
no sufficient answer to the difficulty which 
exists in the way of the prosecution in this 
cace in asking the Court to take these 
statements into consideration against the 
accused so far as the charge of murder is 
concerned. It is with regret that I have 
felt myself constrained to come to this 
conclusion, beoiuse the result of it is that 
none of the statements made by the accused 
can be taken fairly in'o oonsideratiou agaiost 
him in this case. Of whatever atrocious 
mendacity this accused may have been guilty, 
for which he may be still liable to bo pro* 
eeooted, I 6nd it difficult to avoid the son* 
olusioD that these confessions cannot properly 
be admitted in evidence against him, and 
the set cf statements which he made at the 
murder tria^ even if admitted iu evidence, do 
not, in my opinion, afford any safe basis for 
bis conviction. 

The result is that this charge of murder 
is Dot established against the accused. I 
would, therefore, allow the appeal, set aside 
the conviction and sentence, and order him to 
be acquitted and discharged. 

H4 Tvvikd, J.—The accused, Cunua, appeals, 
against his conviction of the murder of his 
uncle, Dav Naik, on the early morning of 
Saturday the 5th January 1918 on the high 
road near the village of Menei between 
Halgeri and Hnkli in the Kanara District. 
The case comes before as also for oonhrmation 
of the sentence of death passed upon 
him by the Sessiona Judge of Kauara 
under seotiou 802 of the Indian Penal 
Code. 

The aocoeed Cunna lived io the village 
of Halgeri and his uncle Dev Naik lived 
about nine miles off at the village of Hnkli 
in the jungles of Kaoara. They had pro* 
seeded together on a journey of several 
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days to lell betel note belongingto the deseas, 
ed Dev Naik’ at the town of Byadgi in 
the Dharwar Dletrist. The assased Oonna 
and his nnale Dey Naik had retnrned to¬ 
gether with certain purehases that they 
had made and with the remainder of the 
Rs. 400 obtained for the betel nnts in the 
poeket of Dev Naik. The aosneed Oonna 
was the last person known to have been 
with his antle L/ev Naik when the latter 
set out alone with the remainder of the 
Rs. 400 in his poeket upon bis retarn 
journey in the early morning of Saturday 
the 5th January 1918 from the aooaaed 
Ounna’e house in Halgeri to the deseased 
Dev Naik’s village of Hukli. It was 
rumoured on the morning of Sunday the 
6 th of January 1918 that Dev Naik had 
been found dead upon the high road near 
the village of Mensi between Halgeri 
and his home at Hukli in the ECanara 
Distriot. 

Now the asoused Ounna sonfessed in great 
detail in the sourse of the subsequent in¬ 
vestigation that be and three others were 
eonserned in sansing the death of Dev Naik. 

It was an exoulpatory sonfession laying 
the blame mainly upon the three other men. 

It was recorded on the 11th of January 1918 
by the First Olass Magistrate, who was 
subsequently the Committing Magistrate. 

It has since been established that 
this oonfession had been improperly ob* 
tained by the promise of sesurity offered in 
•oneideration for his giving op the Rs. 40J 
that be had obtained by the murder to the 
investigating Sub-lnepeotor, Malhar Bhatt, 

It was asoordingly held at the trial that the 
statement was inadmissible in evidence, and 
rightly so held in my opinion, in acoordanoe 
with the provisions of seotioo 2i of the 
Indian Evidecoe Act. 

The accused Ounna was, however, offered a 
pardon on the 1st of February 1918, and the 
•ouditioDS of the offer were speciBo and were 
speciBcally^^ asoepted. The question put to 
bim was— Are you willing to accept a tender 
of pardon on conditioo of your making a true 
and full dicoloBure of the whole of the oircum. 
stances within your knowledge relating to 
the murder of Dev Naik P” He answered — 
“Yes. 1 accept tender of pardon and abide 
by the respoosibillty.” He was then asked— 
*'Do you uDderctand that the caid tender of 
pardon will b« forfeited if you vftlfnlly 
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conceal anything essential or give iaise 
evidence and that you will be then tried for 
murder P" He answered—*'l nDderstand all 

this and accept the tender of pardon,” He 
thereafter repeated the etory, he had already 
told, in all Its details on the Ist and 2nd of 
February and on the 4th of March 1918 
before the First Olass Magistrate, who was 
then the Committing Magistrate. He again 
repeated the statement in full detail on the 
15th and 18th of March 1918 before the 
Sessions Court. It was then believed to be 
probably true as regards bis own presense at 
the murder, but to have been wholly unreliable 
as to the part said to have been taken by the 
other three men who were then undergoing 
their trial for the murder of Dev Naik. 
These other men were accordingly acquitted 
upon the concurrent findings of both the 
Assessors and the Sessions Jndge. 

It has been nrged before ns on hie be¬ 
half that these two statements also ought 
to be excluded as inadmissible by reason 
of the provisions of section 24 of the 
Indian Evidence Act. It has been urged, 
on the other hand, that there is a distinc¬ 
tion between confessions made during in¬ 
vestigations referred to in sections 24 to 
30 of the Indian Evidence Act and section 
lti4 of the Criminal Procedure Code, and 
statements formally recorded in trials re¬ 
ferred to in sections 209 and 287 of the 
Criminal Procedure Code. It bos been 
urged that while those made in the Courts 
of investigation might well be extluded 
from the trial, the latter hardly could be. 
They form in fact themselvei a part of the 
incidents of the trial and there has been 
enacted the express legislative provision 
that they should be read as evidence in 
section 287 of the Criminal Procedure 
Code. It is not necessary for me to elaborate 
my opinion npon this point as these are 
not the kind of etatements here in goes- 
tior, and the matter regarding them baa been 
soffioiently dealt with for Che present pur¬ 
poses in the case of Fakira Appnya v. 
Bmperor (5). But there is this similarity 
between them and those here in queitioo, 
namely, etatements on oath nnder promise of 
pardon that it has similarly been expressly 
enacted that eneh etateroenis sbonld, when 
pardon has been fur/eited, be admicsible in 
evidence against the maker under section 339, 
elaus# (3) of the Oriraiqal I’roftd^ Code* i| 
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would, in my opinion, be a straining of Ian* 
gaage to say that those statements were 
induced by the previous promise of obtaini~g 
a pardon held out by the investigating Sab 
InBpeetor, Malhar Bhatt and so inadmissible 
uoder eeotion 24 of the Indian Evidenoe Aot, 
and that they were not indused by the pardon 
aotually thereafter obtained from the Com¬ 
mitting Magistrate. There would, in my 
opinion, be no doubt whatever that those 
partioular statements, if indnoed by the 
pardon, having been false in respeot of the 
three other men had worked a forfeiture of 
the pardon, and indeed the defence in the 
present trial had not endeavoured to rely 
upon the pardon. The issue was distinotly 
raised in these words—"Do yon say that you 
have been pardoned for the offense sharged 
againet you P ” The answer was — I did not 
kill the man, and I. therefore, do not rely on 
that pardon.” It seems to roe, therefore, that 
there oan be no doubt that those two state- 
mer.t9 were rightly admitted in evidence for 
what they were worth at the trial by the 
learned tessions Judge under section 339, 
elsuse (2) of the Criminal Prosed □ re Code. 

If these had been the only statements 
made, it might have been argued with some 
force that they were not sufficient to bring 
home the charge to the maker. They had been 
held to be falre in some material particulars. 
But there were two further statements made 
subsequently in the course of the proceedings 
taken for bribery and fabricating false 
evidenoe of murder against the investigating 
Sub-Inspector, Malbar Bhatt. Cnonaadmitted 
in those statements that be was himself 
guilty of the murder. He admitted that 
there were other men with him, but he also 
admitted that they were not the men pre¬ 
viously mentioned and tried, and he declined 
to give the names of the men who were really 
his accomplices in the mnrder. He made 
these etatements on the 27tb and <;8th 
January 1919 before the Committing Magis¬ 
trate end on the 17tb and 19th of May 1919 
at the (rial befoie tb.- Seseions Court. 

It has again been urged before ua that 
these two statements ought to be excluded 
from evidence under section 24 of the Indian 
Evidence Ast. It has been urged that 
they were made nndei' the inducement 
proceeding from the previous pardon, and 
that, therefore, they were inadmissible, and 
tbatl BQjUbey were oot statemeots io the 


oiurse of the trial for murder, they were 
not within the provisions of sestion 339, 
clause (2) of the Crimioil Procedure Code. 
It seems to me, however that the fallacy 
of this argament lies in the 6rst proposition 
that they wfra induced by the pardon 
within the meaning of fseition 2 ti of the 
Indian Evidence Act. It is true, no doubt, 
that he bad been offered a pardon, bnt 
the terms of that offer were epeoihc aod 
had been sreciSoally accepted. He then 
knew that if he made false otatementa he 
would forfeit bis pardon. He must Lave 
known that he bad made falsn statements 
when he fmolicated three innocent men at 
the trial for mnrder. He must, moreover, 
have been perf-otly well aware that his 
statements were known to be fal<e as the 
three men whom he bad accused bad been 
acquitted by the concurrent 6ndiog of both 
the Aeiie^sors and the Sessions Jndge. He 
mu&t have known (hat the force of the 
pardon was spent and this bai. been shown 
by the fact that he did not venture to 
rely upon that pardon at his trial. It 
seems to me, therefore, that it would be 
mere scphietry to say that the inducemeot 
to make the further statements implicating 
himself was the forfeited p.rdoj. The 
indneemeut was, to my mind, sufficiently 
plain. It was his own self interest. He 
was anxious at all costs to save bis own 
I kin, and he thought that there was just the 
possibility that he might do so by repeating 
the statements and turning upon bis previous 
protector then in the dock, the investigating 
Sub Inspector, Malhar Bhatt. This was no 
doubt the reason which prevented his having 
recourse t) the provisions of section 132 of 
the Indian Evidence Act. It has been 
suggested that be ought to have been warned 
of his position and that as he was oot warned 
be ongbt to be given the benefit of those 
provisions. Bui that has been held not to be 
the law by the concurrent decisions of all 
the High Courts. It has been held that if 
a man voluntarily makes an insriminating 
statement, be most take the coDsequences 
for it. He eau only plead protection if be 
has speciGcally declined to make the state¬ 
ment, aod has been specifically compelled to 
do so by the Court. He made no such 
effort in this case, and be is. therefore, not 
entitled to the benefit which has been plead- 
©d for him of eeotioo 132 of the Ipdiaq 
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Evidenoe Aot. Ifc seeras to me, thereforo, 
that these two atAtements, made vo’antarily 
in the pobaeqneut prooeedinga for bribery and 
fabrioating false evidenoe againnt his pre* 
vions proteotor, the investigating ?nb-Ins- 
peotor Malhar Bhatt, were admissible and 
were rightly held to b) admissible in 
evidenoe against him, and were not barred 
by the provisions of seotion 24 of the Indian 
Evidenoe Aot. It is nnneoessary, therefore, 
to disonse the farther question raised whe¬ 
ther they were or were not within the pro¬ 
visions of seotion 339, olaase (2) of the 
Criminal Prooedare Code. It seems to me 
entBsient to say that they have not been 
shown beyond all donbt to have been within 
them, and that it would no\ in my opinion, 
be proper in this partioular matter to rely 
upon the provisions of eeotion 339, olauee 
(21 of the Criminal Prooedure Code. 

It seems to me, if these statements were 
rightly admitted in evidenoe, that the guilt 
of Ounna was hardly disputable upon the 
merits. The details of bis two statements 
in the original trial were too full and 
lurid to have been the pure invention of a 
person who had never been present and had 
takoD DO part in the murder, and they were 
oonfirjied as to his presence with the farther 
iodioation that he most have taken a pro 
minent part in the morder by his subsequent 
statements in the trial of the investigating 
Bub-Inspeotor Malhar Bhatt. It has also 
to be remembered that be was the last man 
known to have been with the deoeased. 
that he was the man who knew that there 
were Ks. 400 in the pooket of Dev Naik, and 
that he was the man who on his own admis¬ 
sion prodnsed in the eabsequent investiga¬ 
tion the two pieoes of broken sickle whioh, 
it was stated, had been need for the murder. 
It seems to me, therefore, that the guilt of 
Ounna has been fully established and that 
he has been rightly oonvioted of the murder 
of his nnsle Dev Naik, on thetopinion of one 
of the Assessors, by the learned Sessions 
Judge. It seems to me further after oare- 
fol eoDsideratioD that the 83ntenae passed 
upon him was the right one. Consideration 
hae been given to the delay. But it baa only 
been too evident that the delay was of hie 
own making for the purpose of saving his 
own skin and getting three ionooent men 
hanged for the murder. Coneideratioo has 
been given to the iaioence esereieed upon 


him by the corrupt Bub-Inspeotor, Malhar 
Bhatt. Bu^ it has only been too evident 
that he readily fell in with the proposal to 
obtain security from punishment by the 
payment of the -400 obtained by the 
murder to the grasping Sub-Inspector, 
Malhar Bhatt. Coneideratioo has also been 
paid to the fact that be was offered 
a pardon. But it has become only too evi¬ 
dent that he forfeited that pardon by mali¬ 
cious perjury, that he knew that he had 
forfeited it. But that, nevertheless, with the 
hope of otill saving his own skin he turned 
against his former protector, then impotent 
in the dock, the Sob-Inspector, Malhar 
Bha^t. It seems to me impossible in view 
of his conduct throughout and the brutality 
of the murder to record ground* which 
would be sufBcient to justify as in bolding 
that the sentence of death was not properly 
passed upon him by the learned Sessions 
Judge. It seems to me, therefore, that we 
ought to onBrm the 0 )nV'Cti)n and the 
sentence of death passed upon Ounna and 
that his appeal ought to be dismissed by this 
Court. 

HfATOK, Acrj. 0. J.—There is no time 
left for me to state my reasons with any' 
fullness, 80 that all I -vill say is that 1 
doubt whether, although 1 agree wi'h my 
brother Hayward, my reasons would alto¬ 
gether correspond with his. I largely dis¬ 
agree with my learned brother Shah. We 
are, however, all agreed that the confession 
made by Cunna in the coarse of the Police 
iuvestigation conducted by Malhar Bhatt 
into the murder cannot be used as evidence. 

1 hold that, in the particular oircumstaDoes 
of this case, the statements made by Ounna 
in the murder case when he deposed as- 
a witness are not inadmi.ssible in virtue 
of section 24 of the Indian Evideuoe Act, 
for they are removed from the operation 
of that seotion in virtue of clause (2) of 
section 339, of the Orimiual Procedure Code.- 

And I hold', in the particular oiroumstancee 

of this aaspt that the two statements made- 
as a witne.<a by the accused in Malhar Bhatt fl 
ease were not caused by any indacement} 
threat or promise within the meaning of 
section 24 of the Indian Evidence Act. 1 
will just add a word or two on this point. 

What the accused himself says about these 
etatements. in so far as he says anything 
at all, is that they wars iodassd, not 
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anything that Malhar Bhatt had eaid, nor 
by the pardon offered him by the Magistrate 
bat by what was done by a Criminai 
Investigatiou Department Officer in the 
oonree of the latter’s inquiry. 1 think t) 
bold that these statements were oaased by 
the indnsement offered by the Magistrate 
when the pardon was tendered is far too 
oonjeotoral an inferenee. We do not know 
what was in the asoased's mind. He has 
not told us himself. The oiroumstanoea are 
80 complex and they cover so long a period 
of time that, speaking for myself, 1 feel it 
quite impossible to say with any degree 
of oertainty what was in his mind, what 
be hoped to gain, what he hoped to avoid 
by making those btatements. Bat, in so 
far as 1 oan aonjeotare at all, I do not 
eonieolure that be made those statements 
because of the pardon which had been 
twelve months eariler offered him by the 
Magistrate. When once those statements 
and the two earlier ones are admitted in 
evidence, the conviction of the accused is 
inevitable. I 6nd nothing in this case to 
excite in my mind any feeling of com¬ 
miseration. 1 6nd nothing that lightens the 
treacberoas wickedness of the man who 
committed the murder and 1 think if there 
ever oan be a case in which the paniebment 
of death is deserved that this is such a case. 
Therefore, 1 think that not only the con¬ 
viction bat the sentence ehoald be condrmed. 

Oonviction and tentence eonfirmed. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 543 or 1920. 
October J, 1920. 

Pretent Mr. Justice Qokal Prasad. 
BEHARI LAL-— Applioant 

venue 

EMPEROR— Opposit* Paktt 

PCMI Cede I Act XLV of I80O', 174—Summon* 
not ittued according to Iw—Aceueed't failure to 
appear—Offence, 


Upon receipt of a petition complaining that 
acouseil hud constructed a temple ^7hich, onnng to 
its proximity to a mosqno and graveyard, was 
objected to by the Mubammadans, and suggesting 
tbe likelihood of a breach of tho peace, the Sub- 
Divisional Magistrate directed a Tahsildar to make 
inquiries, to record the stateraouts of tho persons 
oomplained against and to return the papers for 
orders. Tho Tahsildar sent bis peon to fetch these 
persons, but as they failed to come, ho issued a 
summons to them to appear, written on a form 
provided for cases under section lUi of the Land 
R»veouo Act, and not purporting to bo under any 
section of tho Criminal Procedure Code, and on 
their failure to appear, he convicted them under 
section 17t,ofthc I'onalCode : 

Udd. that the proceeding# were illegal ab inilio 
that tlio order of the Sub-Divisional Magistrate was 
ultra I'ires, that there was no summons issued 
ncconling to law, and that there could bo no 
conviction under sectiou i7* of the Penal Code 
Cp. 336, col. 2.] 

Criminal revision against the order of 
the Session Judge, Moradabad, dated the 7th 
June 1920. 

Mr. S. 0. Mukerii, for the Applioant. 

Tbe Assistant Government Advooate, for 
the Crown. 

JUDGMENT.—The faots of this oase are 
out of the oommon. It appears that on the 
13tb of Ootober 1 919 one Mianjt Ali Eban 
presented an applioation to tbe Sob Divisional 
Magistrate of Najibabad complaining that 
one Behari Lai bad oonstruoted a temple in 
oonneotioD with a Dbarmsala and that this 
temple was objeoted to by the Muhammadans 
owing to its proximity to a oertain moaqoe 
and a oemetry. This applioation did not 
mention any seotion under the two Criminal 
Codes but suggested that tbe oonstrootion 
was likely to lead to a breaob of tbe peaoe. 
The Sob Divisional Magistrate, instead of 
prooeeding under seotion 107 of tbe Code of 
Criminal Prooedure, whioh was tbe obvious 
eonrse, sent tbe papers to tbe Tahsildar of 
Najibabad direoting him to make inquiries 
from Behari Lai and his agent Makhan Lai; 

to record their statements and send them to 

him for orders. This order, too, ourioosly 
enough does not mention any seotion of the 
Penal or Criminal Procedure Code. On 
reoeipt of this order the Tahsildar issued 
an order to a Chaprasi direoting him to 
inform Behari Lai and Makhan Lai to 
present themselves before tbe Tahsildar on 
tbe next day, that ie, the 28th of Ootober 
1919. The Chapraoi made a return to the 
effeot that he had informed Behari Lai but 
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ooqH Dot Bod Makhao Lai, who was report* 
ed to have gone to Nagioa and that be ooald 
not find oat when the said Makban Lai 
woald retarD, Neither of these persons 
appeared before the Tahsildar on the 2*th 
of Oitober and he then issaed snmnioDses to 
them for their appearanoe on the 5th of 
November 1919. These eammonses did DOt 
parport to be iseaed ooder any seotion of the 
Oode of Criminal Prooelare bat were 
written on forms provided for issae of notioes 
nnder seetion 193 of the Land Revenae 
Aot. Bshari Lai and Makban Lai again 
failed to appear on the 5th of Novemhar 
and on the 20th of November prooeedings 
were institated against Behari Lai under 
BeetioD 174 of the Indian Penal Oode. This 
was in eonnestion with bie non-appearance 
on tbe 5th of November. He was oonvto^ed 
of the offense on the 24tb of Jaonary 1;^20. 
On the same date prooeedings were institated 
against him under tbe same sestion for failing 
to appear on the 28th Oitober 1919 and he 
was ooDvisted under that seotion on tbe I9tb 
of Marob 1920. So far as Makban Lai was 
•onoerned, he was eonvioted on the same 
day under seotion 174 of the Indian Penal 
Oode besause be bad not appeared on tbe 
5tb of November 1919. The same Magis* 
trate eonvioted Behari La] on the 7tb of 
February 1920 under oertain eeotions of the 
Munioipalities Aot, the prooeedings having 
been started on tbe 2 Ist of November 1919. 
Applioations in revision were put in before 
tbe Sessions Judge in all tbe four oases and 
be referred tbe oaee in whiob Behari Lai was 
oonvieted nnder tbe Mnninipalities Aot for 
tbe orders of this Oourt and that order has, 
1 am informed, been set aside by this Court. 
Tbe learned Judge has ooufirmed Ibe eon* 
viotioD aud seuteuoe passed ou Behari Lai 
relating to bie non^appearanoe on tbe 5tb of 
November. He bae reoommended tbe set 
ting aside of tbe oonviotion for the offenoe 
alleged to have been oommitted on tbe 28tb 
of Ootober on the ground that no oaee bae 
been made out against Behari Lai on whiob 
be eould be legally sonvisted. He has oome 
to tbe •ODolusioD that the starting of the 
prooeedings regarding bis non appearanoe on 
the 28tb of Oetober alter he bad already been 
oonvieted with regard to the events of tbe 5tb 
of November savoured of proseeutiou. I am 
in full aeeord with bis opinion. Tbe learned 
SwsioQs Jadge same to tbe oonelasion that 


the mere fast that the summonses issued 
were written on a form provided for oisis 
under seotion 193 of the Land Revenue Ast 
WAS not at all material and was an irregular* 
ity. Having regard to all tbe fasts wbioh 
I have stated above, I oannot but oome to the 
sonolnsioD that the whole prooeedings were 
illegal from tbe very beginning. There was 
no tomplaint of any partioolar offenoe and 
tbe order of the Sub-Divisional Magistrate 
on the petition put in by Miaoji Ali Chan 
to oall for an inquiry through the Tahsildar 
was ultra vtVei. If there was any oompUiut 
at all it was a oomplaint uoder seotion 107 of 
the Oode of Criminal Prooednre and the only 
oonrse opened under the law to tbe Sub- 
Divisional Magistrate was to issue a notiee 
himself to the aooased to show oanse why he 
ehoold not be bound dowa to keep tbe pease. 

I oauDOt uuderetand under what provisiou of 
law the Sub^Divieional Magistratedireoted the 
Tahsildar to send for Behari Lai and Makban 
Lai aud reoord their statements aud forward 
them to him. The whole aotion of the 
learned Sub* Divisional Magistrate seems to 
have been without authority and is quite 
inexplioable. The result is, that there was 
DO summons issaed aoeording to law against 
the aooueed aud, therefore, be oonld not 
bs ooDvioted of an offense noder eeotion 174 
of the Indian Penal Oode. T, therefore, set 
aside the oonvietioo aod seoteaoe aui direet 
that the 6o«>, if piid, hi refunded to the 
aoonsed. 


OoHviction tet aside. 
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CALCUTTA HIGH COURT. 

Appial prom Appillati Dpcree No. Ill 

OP 1919. 

May 19, 1920. 

Present :_Mr. Josti.e Newboald and 
Mr. Joetioe Bnokland. 

INU MANUAL and otoers—Defihuants_ 

Appellants 

versus 

Kumar BIMALENDU ROT 
BAHADUR —Plaintipp-Responlent. 

Bengal Tenancy .lc< (VIIl B. C. of 1885),*. 22—Pur. 
chase of nijati holding by co-sharer landlord prior to 
amendment of fection^Landlord, status of. 

Uodor BectioQ 22 of tbo Bengal Tenancy Act. 
prjor to its amcodmont br Act I of 1908 (E B A 
Couo.) the status of a co-sharer landlord purchasiuir 
a rawjatt holding was that of n raigat, and na such 
ho was able co grant an undcr-rait^ot. leuso. [p, 337, 

vOJ« J 

Appeal against the deoree of the Addi- 
tiooal Sabordinate Judge, Rajshahi, dated 
the 9th of December 19i8, revereiog that 

of the Maoflif, Naogaoo, dated the 21st of 
August 1917. 

FACTS appear from the judgment. 

Baba Hiralal Chakerhartty, for the Appel- 
lants.—I eobmit that seotion 22 does not 
apply, It being a non-transferable bolding. 
Even if section 22 applies, my friend's 
client 18 not in a better position. He being 
a eoperior landlord he cannot become a 
raiyat. My client cannot be treated as an 
under but as raiyat. The purchase 

IB absolutely inoperative. Refers to Qirish 
Ohandra Ohowdhry v. Kedar Ohandra Bog (1) 

Das v. Balabhadra Prosad 
Das (2). If seotion 22 applies, he would be 
the proprietor and my client would be 
ratyat in spite of the recital in the lease. 
His right le a bare right to hold the land 
subject to his paying rent to the co sbarer 

landlord. Reads seotion 178, fllauee 3, eub 

olauae (a), Bengal Tenancy Act. Refers to 
Jawadul Hug v. Ram Das Saha (3) A 
noD Oocopancy right which cannot ripen 
into occupancy right by twelve years’ posses¬ 
sion 18 not a non-oooupancy right but a 
negation or a shadow of it. Refers to 
Bant Lai Sukul v. Bh«la Oats (4), 

^^0) 27 C. 173) 4 0. W. N. 6G9i 14 Ind. Deo. (n, a.) 

(2) 25 Ind. Cub. 546j 19 0. L. J. 400 at d 401 
2. 0.1.3, 1 0. IV. N. 100, 12^0. 

(4) 6 Ind. Ou, 370, 37 0.709, 14 0. \T. N. 8U. 

22 


Babu Ram Ohandra Maeumdar (with bim 
Baba Jatindra Mohun Ohoudhury), for the 
Respondent.—The question is whether plaint¬ 
iff was a raiyat or by his purchase of 
occupancy right there was merger. Miajan 
V. Mtnnat Alt (5), Ram Mohan Pal v. Sheikh 
Kachu (6) antboritatively say such a pro¬ 
prietor having porohased, have right to 
hold the land as a raigal. The oo-pro- 
prietor is a stranger with regard to the 
other co-owners. He steps into the shoes 
of bis vendor There is no merger. How 
else could he hold the land except in the 
interest of his vendor P Even if section 22 
does not apply, the law of msrger does 
not apply in Mofossil. 

Babu Hiralal Ohakerbartty briefly replied 

JUDGMENT. 

Newuoolo, J. —This appeal arises out of a 
suit in ejectment. The plaintiff failed in 
the flrst Court but was successful in the 
lower Appellate Court, and the defendant 
now appeals. The plaintiff, who was a 
co-sharer landlord purchased a ratyati holding 
in execution of a mortgage, deoree in 1904. 
In 1905 he granted the defendant an under- 
raigafi lease for nine years. He brought 
this suit to eject the defendant on the 
expiry of the term. The contention of the 
defendant which was upheld by the flrst 
Court was, that the plaiutiff’s status could 
not be that of a ratgal and that consequently 
he, the defendant, was not an under-raiga^ 
but a ratyat. The only question argued 
before us has been as to the status of the 
plaintiff. The case has been argued on the 
assumption that section 22 of the Bengal 
Tenancy Act, as it stood before the amend- 
ing Act I (E. B and A.) of 1908, applies to 
this case. It is contended on behalf of the 
appellant that the effect of the amendment 
was not to alter the law bat to make it 
more clear, Under clause (2) of the amended 
section of the Act, a purchaser in the plaint¬ 
iff s position would have no right to bold the 
land as a raigaf. The corresponding provi¬ 
sion before the amendment was : "if the 
occupancy right in land is transferred to 
a person jointly interested in the land as 
proprietor or permanent tenure-holder, it 
shall cease to exist." The meaning of this 
provision has been considered by a Special 
Bench in the case of Af«a;an v. Minnat AH (5) 

(5) 24 0* 521; 12 Ind. Deo. (w, g ) 1015 
le) 32 0. 886; 9 0. W. N. 249; I O. h. J. 1 
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and by a Foil Benah in Rnm Mohan Pal v. 
Sheikh Eachu (b). In both these oanee it has 
been held that, by the transfer of theooonpanoy 
right to a person jointly interested in the land 
as proprietor or permanent tenure-holder, 
the holding doea not nease to exist, bat 
only the ooonpanoy right is terminated.” It 
aeema to oa that, on the authority of these 
rnlingp, the plaintiff by Lie purohaae 
in the present ease obtained the raiyali right 
of the judgment-debtor. We may refer 
to the remarks of Ghose, J., at page 393 of 
the Fall Bench deoi^ion where he says, "the 
eo sharer landlord having acquired the rights 
of a raipaf oould hoi 1 the Und as a rai^/af, 
if not to himself certainly to the other 
00 sharer landlord.” It is argaed for the 
appellant that, though by his purchase, the 
ao sharer landlord got a right to occupy the 
land he only had the right to occupy as a 
tenant and not as a ra'yat. But these 
remarks are clearly against this contention. 
It is further argaed that as it has been 
held that a oo sharer landlord purchasing 
the raiynti right can never become an oooc- 
paney raiyat, therefore, he cannot be a rniial 
since every raiyat has a right to become 
an occupancy raiyat, and in support of this 
contention reference is made to the decision 
in Ram Lai Sukul v. Bhela Qagi (4). But 
an examination of that case shows that it 
is farther authority against the appellant s 
main contention. In that os'^e the )ofe of 
a tenant with rights of occupancy was pur¬ 
chased at an execution-sale by some oo- 
sharer landlords called Dichits and it was 
held that these Diohitr, by reason of their 
BubseQuently continuous holding of the land 
as taiyati for a period of twelve years and 
more from the date of their purchase, had 
not acquired an oocupanoy right. The 
plaintiff in that suit purchased the right 
of the Dichits and it was held the plaint¬ 
iff had purchased a raiyati holding without 
occupancy right. This further supports our 
view that the right purchased by the plaint¬ 
iff at the sale was a non-occupancy raiyati 
right. Taking this view, we must uphold the 
decision of the lower Appellate Court and dis¬ 
miss this appeal with costs. 

Bocklabd, J. —1 agree. 

Appeal diimined. 


PATNA HIGH OOUaT. 

Appeal prom Appellate Decaii No. 618 

0 ? 1919. 

August 6, 1920, 

Present ■ —Mr. Justice Jwala Prasad. 
GUL \B CHAND RAM and orHE*8— 
FL\i«TiyP3 —Appil'^ants 
lersus 

PANCHAM R4M-Depe.<dant- 

RcsPONDBnT. 

Mortgage, uunlructuary — Redemption, right of, lois 
of, on failure to piy on certain d^te—Condition, 
t'alidifij of, 

Tlio law views with jealousy the right of rodomp- 
tioii vested in the mortgagor and ropudiatoa all 
attemjiti to do away with that right, [p. 339, ool. 

The condition in a usufructuary mortgage that 
the mortgagor would lose hia right to redeem in 
d“fanlt of payment of the mortgage-money on a 
certain date, is invalid and inopomtivo, [p. 339, 
col 2.;’ 

Appeal fr)m a decision of the Distrio^ 
Jaigp, G*y», reversing a decision of the 
Murisif, Gaya. 

Mr. KaiUu Pati, for the Appellants. 

Mr. Kulusani Sahay, for the Rsspondent. 

JUDGMENT. —This appeal arises out of 
a suit for redemption. The plaintiff deposited 
Ils. ,37 in Court under section 83 of the 
Trinsfer of Property Act and thereafter 
brought the suit for redemption. 

The defendant denied the right of redemp¬ 
tion on the ground that, under the terms 
of the mortgag<>, he became the absolute 
owner of the property after the expiry of 
the doe date of payment (written statement 
paragraph 4). He also denied the right 
of the plaintiff lo redeem on payment of 
the principal sum of R». 37 and stated 
that he had re built the house, which was 
ill a dilapidated condition at the time of 
the mortgage, at a cost of Rs. 124-4-0 
and that he had added a second storey 
lo it at a further cost of Rs. 120-liO’ 
and that the total cost with principal and 
interest came to Rs. 1,841-2-6. 

The Munsif decreed the suit holding 
that the defendant was not entitled to the 
additional sum claimed by him over and 
above the principal sum of Rs. 37 and 
that the right of redemption was not lost 
to the plaintiff. , 

The District Judge reversed the Munsif* 
decision. The plaintiff has. therefore, com* 
to this Court tu eecood appeal. 


Vel. LIX] INDIAN 

Q0L4B CaiMD BiM V. PANOaiM BAM. 

The plaiotiff alleged tbit the terms of 
the mortgage between the parties were 
redooed to writing, a chithi, bearing one 
anna stamp and that it was with the de 
fendant mortgagee. The defendant denied 
this and prodnoed an anregistered bond, 
dated the let of Aein 1308 (l9Jl). The 
dooament was pot to the plaintiff in the 
witness-box and be denied it. The exeon* 
tion of the doeament was proved by the 
defendant and the marginal witness. The 
terms of the doeament were also proved 
by the witnesses on behalf of the defendant. 
The doenment was Bled in time bat was 
rejeeted and retorned by the Muosif on 
the 9th May 1918, withoat any reason having 
been given. The defendant re Bled the 
doeament in appeal before the Judge. The 
plaintiff objeeted to the aeeeptanae of it 
and the point was ordered to be deoided 
at the time of the hearing, but nothing 
was done and ultimately the dooumeut was 
again returned to the defendant. The learned 
Judge very rightly observes that the dooo« 
ment, being of a date prior to the Transfer 
of Property Aet (Vl of 1904), whioh for 
the Bret time required a mortgage>bond 
below Rs, 100 to be effeated by a registered 
doaument or by delivery of the property, 
did not require any registration, I agres 
with the learned Judge that it is not 
known why the doaument was not admitted 
by the Munsif. I oalled for the doaument 
and the defendant has produaed it in this 
Court, but 1 aannot take it into evidenae 
as none of the parties want it. The re.-<alt 
is that the term of the mortgage is to 
be found upon the pleadings and the 
evidenae in the aase. It is admitted that 
the defendant entered into poesession of 
the property ae an asufruotnary mortgagee 
as eeonrityfor the loan of Re. 3/ advaneed 
by him to the plaintiff. Hie status is 
also reaorded as suab in the Survey Rsoord 
of Rights Bnally published on the 2nd 
September 1914. In that reaord the position 
of the defendant is stated to be that of 
a morfgagee for the prinaipal earn of Rs. 37 
on the basis of a bond, dated the let of 
Aein 1308. The doanment was produaed 
before the Settlement OflBeer and tbo 
defendant olaimed to be in possession as 
a mortgagee under it. This position is 
admitted in paragraph 4 of the written 
statement, and the aosount given at the 
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fo)t of the] written statement shows R». .^7 
ai the mortgage-money advanaed on 
tbs 1st Asia 13)8. The Court below has 
di^mi^’sed the plaintiff’s aase on the ground 
that it must fail for want of evideooa. 
In this the learned Judge is olearly wrong. 
The admission of the defendant that 
he was a mortgagoe of the property in 
lieu of Rs. 37 relieves the plaintiff from 
giving any farther proof. It was for the 
defendant to prove that the plaintiff lost 
his right of redemption. The ground for 
the extinotioD of the plaintiff's right is 
stated by the defendant in paragraph 4 
of his written statement, that upon the 
terms of the mortgage he was to beoDme 
the .absolute proprietor after the due date 
of payment. No snsh olog upon redemption 
ooald be plaoed by tbe terms of the 
mortgage at its inoeption. The mortgagee’s 
right as an absolute owner aeorues only 
in the aase of a mortgage by conditional 
sale. Sooh a mortgage is an ostensible 
sale and beoomes absolute on failure to 
pay the mortgage-mooey on a certain date 
and bsoomes void on such payment, vide 
section 58 (c) of the Transfer of Property 
Act. In other words, in a mortgage by 
conditional sole the ownership of the mort¬ 
gagee in the property is created from the 
v^ry beginning. There may also be a 
oonlition for tbe re-conveyance of the 
property ts 'the mortgagor on paying up 
tbe money on certain date. But it is not 
oontended and upon Che authorities and 
the terms set forth in the pleadings of the 
parties it is possible to hold that the 
mortgage in question between tbe parties 
was a mortgage by conditional sale. It 
was an usufructuary mortgage pure and 
simple, and the contention, if any, that 
tbe mortgagor would lose his right to 
redeem on default of payment of the mort¬ 
gage money on a certain date was invalid 
and inoperative. The law views with 
jealousy tbe right of redemption vested 
in tbe mortg.agor and repudiatej all attempts 

to do away with that right. The authorities 

cited to me have oonBrmed me in thi 
vie.., Pe,a,ua , Venkala (1), Srinivasa 
Aiyjnqar v. Radhakrishna Pillai (2), Kanaran 


11 ; 11 ni. •* ■* iim. tioo. IN. 8.) 291 

12) ll Iml Caa. 64j 39 M. 697; IIU r T fi.- 
(1914) il. W. N. &lj 20 \I. L J. 17. 
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V. Kuitnoly (3), Siiyahdawnn Singh v, Bi]ai 
Singh (4) and Sapnci Abdul Hak Sardar Diler 
Jung Bahadur v. Gnlam Jilani (5). 


I therefore, bold that the right of the 

mortgagor to redeem in this ease remained 
intaot. 

The qaestion ie. on what terms he oan 
redeem. The Court belong is evidently of 
opinion that the evidence in this eace 
established the fact that the defendaiit 
re-built the dilapidated house and added 
the seoond storey to it and that he is 
entitled to ihe expenses inourred by him 
in so repairing and improving the house. 
This sertainly he is entitled to under the 
authorities on the subjeot, provided the 
improvements were lasting and reasonable 
and that it was not prohibitive so as to 
work as a olog upon the right of redemp¬ 
tion, The faot that the parties had eontem- 
platsd the re iinhursement to the mortgagee 
cf SQsh oosts is evident from the prooeedings 
in this ease. On the 19th February 1918 
both the parties Bled a joint petition agreeing 
that the property should be redeemed on 
payment to the defendant of all sosts inourred 
in the improvement effeoted by the defendant 
and the amount of ooels should be settled by 
arbitration. The arbitration was,* however 
enperseded. But the point has not been 
decided by the Court below on aooount of 
the view taken by it that the plaintiff’s 
suit most fail for want of evidenoe. 

The deoree passed by the Distriot Judge 
must, therefore, be reversed and the ease 
remanded to him to determine the amount 
payable by the plaintiff to the defendant 
for redemption. The Uiatriot Judge will 
be at liberty to accept the mortgage* bond, 
dated the Ut Asin 1308, if he thinks,* 
upon the evidence in the case, that it has 
been legally proved. As the plaintiff has 
mainly succeeded, I think he is entitled 
to the costa of this Court as well as of 
the lower Appellate Court. 


Lfecree rev«r$ed. 


(4) 24 Ind. Cas. 700i 30 A. 661t 12 A. L. 
(6) 20 B.677|*lO Ind. Deo, (n. s.) 1021, 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 879 

AND lltiS OF 1918. 

August 20, 1919, 

Pretent :—Justice Sir Asutosb Chaodburi, 
Kt., and Mr. Justice Cuming. 

In No. 879 of 1918. 
NAGENDRA LAL DAS and othibs— 
Plaintiffs—Appellants 
t’eriui 

Tbb CHAIRMAN of the 
MUNICIPAL COMMISSIONERS op 
CHITTAGONG- Defendant— 

RtePONDINT, 

In No. 1168 op 1918. 

SURENDRA LAL KASTAGIR—rtAiNTiFP 

—Appellant 
verius 

TbE CHAIRMAN of the 
MUNICIPAL COMMISSIONERS 
OF CHITTAGONG —Defendant- 

Respondent. 

Municiiml Act (/// U. C. of 1884', fit. 290, 2I<6 
—I^ocnt (iovernmcnl, potcer 4 /, mnkc'.ruUs impofing 
condttionf for water conncctiont—Uigh Court, inter, 
fcrcncc 

Tho Local Oovornniont has power, in iimking rnlcc 
undor Koction 290 of tho BongnI Municipal Act, to 
impoflo conditions under which house connoctious 
with tho servico water pi|>o may l>o allowed, to 
doflno what are tho lUtingH required for such con- 
nnctiens, and to impose ns one of tho conditions 
tho provision of a motor at tho owner's or occupiers 
oxpenso, nud the fact that soutioii 295 of that Act 
makes it lawful in certain cases to have a motor 
fixed at tho oxpenso of a Municipality does not 
procluflo tho (tovornmont fniiii imposing such a 
condition, [p. 842, col. 2| p. 843, col. 1.] 

Tho Uigli Court will not inlerfero with rules and 
conditions authority for which is expressly pro¬ 
vided unless they are in conflict with some legal 
principles, [p. 348, col. 2.] 

Appeals against the deerees of the Die* 
triob Judge, Chittagong, dated the 5th of 
April 1918, reversing that of the Munsif, 
Bret Court at that plaoe, dated the 8th of 
February 1918, 

FACTS appear from the judgment. 

Mr. S. B. Das (with him Mr, B, 
Choudhufi, and Baba Kshiuh Ohandra Ssn)t 
for the AppellantE.— Seotion 290 does 
not give the Local Government power to 
deBne what fittings are. We have got to see 
what the LeglBlaturo says. The Court is 
bound to go wrong if it goes to find 
what is necessary or not, what ought 
or ought not to be done. The 
of the Act is that the Municipality 
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will not •barfte bat pat io a meter at its own 
expeoBe. The roles framed by the Losal 
Government ander seotion 230 direotly 
oppose the olear provision of the Aot as set 
forth io seation 295. Role 4 is ultra viret 
in so far as it entitles the Maniaipality to 
make a eharge whioh it aannot ander the 
Statute. By oompellinir the owner or ooeapier 
of the hoQse to provide a meter, the Miniai- 
pality is levying: a new tax not authorised 
by the Aat itself. 

Mr.r, 0. P. Qibbonf, K.O., Advnaate-General 
fwith him Baba Ram Gharan hiit'a, Senior 
Government Pleader), for the Respondent 
Maniaipality.—Government have direetion 
and eontrol of the Maniaipality. The rules 
and regalalions in this ease are those of 
Government. There are no words of limita- 
tion imposed by Statute on the power of 
Government to make roles and regalations. 
Refers to seation 29S to prevent waste of 
water. Reads seation 200, seation 301, 
seotion 302. It was never the saheme nor 
intention of the Aot that the person who was 
getting water was to go saot free. The oou- 
ditions laid by Government are legal and 
not ultra vires. There is nothing to prevent 
the Monioipality from oharging for water 
meter to be 6xed. The word * Bttiog ’ should 
inolode a meter. It is the oousnmer who 
reqaeste for supply and it is not inoonsistent 
to aek him to pay. As regards the power 
to make rales, refers to Institute of Patent 
Agents v. Lccktcooi (I). The power 
is given to a pablio body for publio 
good. This is a reasonable exeraise 
of power, Mr. Das’s proposition is far 
too wide to say that Maniaipality aannot 
impose aharge anlessthe Legislatare provides 
for that in the Aot itself. Refers to 
London Oounty Council v. Bermondseg Bios- 
cope Go. (2) and Stiles v. Oalinski (3). The 
Commissioners aan make sooh arrangements 
as are not inaonsistent with the rales and 
regalations made by the Lotal Government, 
May* in present seation 290: that shows they 
are not hound to, they aan make reasonable 
aonditiona for the sopply of water. 

(1) (1804) A* 0. 847j 68 T,. J. P. C. 74; 0 H. 219, 71 
L. T. 206, 

(2) (1911) 1 K. B. 446, SOL. J. K. B. 141 *tp. 144; 
108 L. T. 760; 76 J, P. 68; 9 L. 0. R. 79, 27 T. L. B. 
141 • 

'3) (1904) 1 K. B. 016 at p. 621, 7ft L. J. K. B. 
fo L. T. 4ft7i r,2 W, R. <02; 68 J. P. 183; 2 L. 
0. U.?4I, 20 T. L. R. 219. 


Mr. S. B. Das in reply,—The Maniaipality 
have no aontro ling power over the ase of 
water, they aan only prevent waste. Wast¬ 
age and mi«ase are provided for in the Aat. 
Can you impose a further harden by a rale ? 
Yoa aannot, aniess yoa are empowered by the 
Aat. Unless there is express authority, yoa 
aannot add to ohorge. 

JUDQMEJ^T.—The faats of the sait out 
of whioh Appeal No. 879 of 1918 has 
arisen are simple. 

The plaintiffs are certain rate-payers 
of the Maniaipality of Chittagong, the 
defendants are Commissioners of the Mani> 
aipality. The plaintiffs wished to have 
hoase aonneation with the main water 
serviae pipe. The Maniaipality were willing 
to allow the aonneotion only on the aon- 
dition that a water meter to measore the 
amoant of water oonsamed was pat in 
by the plaintiffs at their own expense in 
aaeordanae with aertain roles framed by 
the Looal Government under seation 290 
of Aot IK of 1884 (The Bengal Manioipal 
Aat) as amended by Aat I? of 1894. 

The plaintiffs aontended that these rales 
were ultra vires and that they were entitled 
to have the boose aonneation they asked 
for withont paying for the meter and 
they asked for an injanation to restrain 
the dbfendant Maniaipality from aatting off 
the water aonneation wbiah the Maniaipality 
threatened to do if the prise of the meter 
was not paid, the plaintiffs having been 
allowed the desired boose aonneation 
on the anderstanding that they wonld 
pay for the meter if it was found that 
they were liable to pay for it. The Ooart 
of hrst instanoe deareed the suit holding 
that the rales framed under seation 290 
were ultra vires. On appeal the learned 
Distriot Judge deareed the appeal and 
dismissed the suit. He held that the 
roles framed under seation 290 were not 
ultra vires and they did not sonfliat with set* 
tion 295 of the same Act. 

Against this dearee the plaintiffs have 
appealed to this Oonrt. The question in 
eontroverey between the parties, thoagb 
very simple, is a question of sonsiderable 
importanae and has been argued at some 
length. 

Seation 290 of the Bengal Munisipal Aat 
is as folldw;— Whenever the Commis- 

eioDera deem it praetioable and ooneietent 
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with the maintenunoe of »n effieient water- 
.npply. they may at a meeting, and .sabjeet to 
oh rnlee and oonditione as the Looal 
Government may make and impose, allow 

the owners and oooopiers paying the water- 

rate hereinbefore mentioned to lay down 
oommnnieal.on pipes from the iervioe pipes 
of the Commissioners, for the pnrpo.e of lead- 

purposes'" 


Rnle 9 id) provides that a meter i® 
one of the fittings neoessary for a honsehold 
oonneatioD. It has been argoei that see- 
tion 290 gives the Looal Government no 
power to define what are fittings and, there, 
fore, the Loeal Gjvernment are not em¬ 
powered to make a role under that eeolion 
defining what are the fittings rcqaired for a 
honse oonneotion. 


It IS qaite clear that this aeotion by itaelf 
gives the Loeal Government power to 
make and impose roles and oonditinns 
under whieh the Monioipal Commissioners 
may allow house oonneotions with the serviee 

f*' P'P®®- Seplion 291, aeetion 292 and 
eeotion 293 which have been referred to 
by Coonsel for the appellants, give the 
Oomm.seioners the necessary powers to ensore 
the connection being properly made ard 
kept in proper order and to prevent the water 
being wasted. Under the powers conferroJ 
on them by seotion 290, the Lcoil Govern 
ment did make certain rales whioh were made 
final on the 24th October 1916, 


No doubt, the section dees not provide that 
the Local Government shall define what are 
tie fittings reqnired for a honseconnection 
but It does empower the Local Government to 
make rules and conditions noder which os* 
oopiers or owners may have a honse con- 
neotion and the provision of a meter at 
the oconpier s or owner's expense is one of the 
ODnditioDs they impose. 

It i» quite immaterial whether a meter ie 
e'^Hed ^ fittings or Dot» 

Neither can it be sooaessfally contend¬ 
ed that the rules in question are nnreason. 


Thetwo partioalar rules with whioh w 

have to deal are rule 4 and rule 9. which rc 
as follows:— 

. owner or oatnpier of tl 

holdiDg in reepeot of whioh the oonneotio 
10 roqnirod mnet boor the entire ooat therei 
in.lnding the eo.t of the .apply and fiiin 
of the fittinga referred to in role 9 U 
The applioant for the eonnootion will ale 
be liable for the cool of oo.h alteration 
IP, or repaira to, roade, draioe, so were, ga 
or waler-maine, or pipoe, and the eo.t c 
oooh other worko aa may be oeoeoeitateJ by 
or resoU from the woik of making 
eopnoetioD, and also all oharge. for whio: 
tbe Uommiseionera may beoome liable ii 
reepo.t of any of the mattora referred t 
ID this Bob^rale.... 

Ai. *^'. 1 ^ holding connection shall ooropris 
the following parts or fitting8:-(a) brass o 
gQD metal ferrule inserted in the main supply 

- A 1 ^ M ed •iron oommonicatioi 
pipe from tbe ferrule to the meter • (c) i 
otopeoek and ite eorfa.e box ; (d) a meter 

U; aervioo pipes from Che stop-eock to th< 
taps ; and (/) taps.” 

Tine rule 4 provides that the owner oi 

pay the entire eostof fixini 

of (bv fitti&gi as defined in rale 9, 


It is the manifest duty of the Municipality 
to see that the public in general have their 
ao snpply of water. The capacity of any 
given installation is obviously limited, and 
unless the Municipality can prevent waste, 
the general public distributed over a large 
ftrea are bound to suffer. The installation 
0 a raotrr is one of the most obvious means 
of preventing wa8‘e and as a honse con- 
rection most be regarded more or less iu 
the I'ght of a luxury, it is only reasonable 
that the person who has the benefit of it 
should pay all Che necessary oxpeusrs. It 
would obviously be inequitable that the cost 
of a luxury should fall on the general body 
of rate payers and not on the person who 
really gets the benefit of it. 

It has also been contended that these 
roles, as framed by tbe Local Government, 
under eeoCion 290 contravene the express 
provisions of tbe Aet as set forth in sestion 
2)5. 

Sestion 295, provides— 

The Oommissioners at a meeting may 
determine what quantity of water shall be 
supplied to the occupier of every boose, free 
of further charge, for every rupee paid to 
the Oommissionere ae water rate on aceoupt 
Qf BDfb boQMt 
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* If the CommisBionere have reason to believe 
that the ooeupier of any hoaee ooneames 
more water than he is entitled to as aforesaid, 
it shall be lawful for them to provide a 
water-meter at their own expense, and to 
attach, the same to the water pipes of the 
said house and any water which may be 
used over and above the quantity to 
which the oooupier is entitled as aforesaid 
shall be paid for by him at euoh rate 
as the Commissioners at a meeting may 
determine.” 

It is argued that section 293 sets forth 
the circumstances under which the Commis* 
sioners may provide a meter, and this section 
states that they may do eo at their own 
expense. It is said as this section provides that 
the Commissioners may have meters fixed at 
their expense, it is unlawful for the rules to 
order that a meter should he fixed at the con- 
eumer's expenses. There is, however, nothing 
inconsistent between the rules, as framed by 
the Local Oovernmeut, and section 295. 
Section 295 makes it lawful, in certain 
circumstances, to have a meter fixed at the 
expense of the Municipality and to expend 
the Municipal funds for the purpose. That 
certainly does not preclude the Local 
Government from making it one of the 
conditione of a house connection that the 
occupier or owner shall provide a meter at hie 
expense. 

A further argument has been put forward 
that by insisting that the owner or oooupier 
should provide the meter, the Commissioners 
are imposing a charge or tax on the rate¬ 
payer and that no charge or tax can be 
imposed which are not expressly and in 
very clear terms authorised by the Act 
itself. Tbie argument has no substance. 
No one is obliged to have a house con* 
neotion. Therefore, whether a person pays 
or does not pay, the charge is entirely 
within his own discretion. It is not a 
tax on the public. If the Municipality 
had to provide at their expense meters 
free of cost to the user, that would mean 
taxing the public, It is to prevent tbie that 
the rules seem to have been framed. It 
is also to be noted that the Local Govern- 
meet has control over the expenditure of 
Municipal funds under section 69 (1). We 
are, therefore, of opinion that the rules, as 
framed by the Local Government, under 

29Q we v»r«i 


copier or owner who wants house 
connecticn must pay for the cost of 
the meter. It has, lastly, been contended 
that the Municipal Commissioners cannot cut 
off the water supply in default of the 
plaintiff’s paying the oo?t of the meter. 
The argument put forward to support the 
contention is that section 297 is tbe_ only 
section which authorises the Commissioners 
to cot off the water supply and that the 
section provides that the water can only 
be cot off on account of the non-payment 
of the water rate. There is some force in 
this contention ; but the point is not a fair 
one to raise, as these persons have been 
allowed to have the connection on the 
understanding that they would abide by the 
rules made under section 290 if it were found 
these roles were tn^ra viret. 

The same argument, however, applies as 
has already been applied to the proper con¬ 
struction of section 295. Section 295 applies 
to things in tfatu quo and section 290 with 
future necessity. 

The water has, we understand, not been 
out off although notice may have been given 
to out it off under rule 24 («) made under 
section .^90. It cannot be said that this rule 
conflicts or is inconsiHtent with section 297. 

Rule 24 (fl) is, we consider, intra and not 
ultra vire$. It seems to ns to be a reasonable 
provision. 

In the view we have taken, it is needless 
to discuss the oases which were cited before 
os, the general principles enunciated in which 
were not disputed. The Court has received 
the assistance of having both points of view 
thoroughly argued. We think it only right 
to add that we ought not to interfere with 
rules and oonditions authority for which has 
been expressly provided for as in this 
ease, unless they are olearly in conflict with 
some legal principle. 

The result is, that the decree of the lower 
Appellate Court caonot be enocessfully as¬ 
sailed and the present appeal most be dis¬ 
missed with costs. 

Our judgment also governs Second Appeal 
No. 1168 of 1918 (Chittagong) which is also 
dismissed with costs. 

Appeal ditmii$e4, 
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BOMBAY HIGH COURT. 

Tbatambntart Suit No. 9 of 1920. 

September 2. 1920. 

Present: —Mr. Joetiee Marten. 

BAI MONGHIBAI— Pstitionkr 

vergut 

BAI RAMBHALAXMI— Oppofbmt 

T€BtamtPtarv jurisdiction^Comfnt tenm not 
falling within jurifdiction^Dccree, formof—Praclice 
•^Procedure, 

Where in a teetamontary guit the parting awoo 
on certain terms, gome of which do not fall within 
the toatamcntary juriadiction of the Court the 
proper procadnro is to put all the terma ’in a 
echodnlo and to carry them out [in the l)ody of 
tlj. order ho far aa the Court hafl jurisdiction. 
Jhoae terms which do not fall within tho tceta- 
mantary juriadiction of the Court can rest on 
agreement and, if nccospary. they can W enforced 
in a Buit on the Original Side. [p. 846, col, 1.] 

Mr. P. n. FocAAa.forthe Petitioner. 

Mr. B. Q. for the Opponent. 

JUDGMENT.—In this testamentary auit 

the parties have agreed on eerlain terms 
and, as frequently happens in testamentary 
Buits, some of the terms are snoh as possibly 
do not fall strietly within the testamentary 
joriedietion. Some andoubtedly do ; but it 
IB possible that, as regards some of the 
others, they oonld more striotly be oarried 
out in the eieriee of the original jorisdio- 
tion of this Court. The difference between 
these two jurisdiations aorresponds very muah 
to what would be the differenae in England 
between the Probate juriadialion and the 
Ohanaery jorisdiation. 

Quite recently in this Court intheaaseof 
SomuW, In re (1) a similar point arose; 
but there the terms Counsel agreed on were 
even more of what I may aall a Chancery 
nature. In effect, the parties there wanted 
•ertaiD directions given to the adrainistra. 
tor as to how the estate should be dealt 
with and bow it was to Ibe divided between 
aertain beneBsiaries. When the order in 
that latter case came before the Regiatrar 
he very properly drew my attention to the 
Binding direatioD of Sir Lawrence Jenkins 
given on the 22nd Aagust UOI. It ii 
MDtained in a letter written by the then 
Registrar to the Attorneys in a partiaolar 
ease; and it says as follows :_ 

With reference to your precipe to draw 
up tho aoDsent desree in the above suit 

(1) Testamontory Suit Na 8 of_I020 (unroportod.) 
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passed on the 14th instant, I beg to inform 
you that I cannot draw op the deoree as 
specified m the terms save and except as 
mentioned in claases 6 and 7 thereof. The 
Honourable the Chief Justice is of opinion 
that the Court exercising testamentary and 
intestate jurisdiction can deal with the 
questions of grant of Probate and Letters 
of Administration only and nothing more; 
and I have been directed to see that the 
consent deorees providing for more than 
that should not be drawn up.’’ 

Now, I think I have been faking testa¬ 
mentary matters now for a considerable 
time, 1 suppose some two years, and this 
particular direction was not previously 
rought to my attention, although of course 
from practice in England 1 was quite familiar 
with the distinction drawn between the 
jurisdiction of the Probate Court and the 
jurisdiction of the Chancery Court. The 
note I have made in dealing with this 
standing direction is as follows:— 

The Testamentary Registrar is quite 
right in drawing attention to thisdirestion 
of Sir Lawrence Jenkins, but it must not 
be pushed too far. The English Probate 
Conrt 0 jorisdiation is also aooBosd to 
Probate and Administration and it has not 
even got the Indian juriediction given by 
section 90 of the Probate and Administra¬ 
tion Ast. Yet, il is a matter of common 
occurrence for Probate suits in England 
to be settled on terms that embody distribu¬ 
tion or administration of the estate in a 
particular way and which are by no meanc 
confined to the mere question whether 
Probate or Letters of Administration shall 
issue and if so to whom. If aosh terms 
are arrived at they must be all shown 
in the desree either expressly or by reference. 
Otherwise, the desree is misleading. It 
may be that the English Probate Court 
cannot itself carry out all the terms, c. y., an 
application to the Chancery Division under 
the Settled Land Acts or in Lunacy may 
be neceesary to effectuate the termi. But 
that does not prevent the terms being 
set out. In the present case I think I 
have jnrisdistioD Co order the sale asked 
for in paragraph 4 and to direst the payment 
to the Aocoontant-General acked for by para¬ 
graph 7. The issue was as Co the person 
to be appointed administrator and these 
teiras are really safeguards attached to her 
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appoiDtmeDt. I was not aompellei to 
appoint the widow (see Sueeeeiion Act, 
fiettion 202 and seitions 225 and 224). 

''Paragraphs 5, 6 and 7 are, however, more 
appropriate to an administration snit, and 
a deeree ooold not be made here for 
administration iimplicite''. That woald be 
for the ordinary juriediotion on the Original 

Side. 

**I think the best plan is to pot the 
terras in a sohedole and fcr the body of 
the order to oarry them out so far as we 
have jorisdiotion. The doobtfol paragraphs 
5 to 7 ean rest on agreemect and, if neoessary, 
they ean be enforced in a suit on the 
Original Side. The liberty to apply to 
the Probate Court is added as possibly it 
may be ueefnl. I have aooordingly settled 
the minutes on these lines.” 

Aosordingly, in that ease I settled the 
minutes as there slated, and oveutually 
passed a deoree assordingly. 

I propose to follow that direstion in the 
present case. The oonsent terms will be 
embodied in a sohedole, and the body of 
the order will give direotions, so far as 1 
properly oan. sitting as a Judge of the 
Probate Court. I think those direotions 
whioh I may properly give will be that 
the bonds when purohased in the name of 
the Aoooontant Oeneral are to be held 
by the Aooountant-General subjeot to the 
direstion given in the oonsent terms, and 
that he is to remit the interest as direoted 
in paragraph 3 and may vary the investment 
as direoted in paragraph 4. I think paragraph 
5 may he carried out by a formal admission 
in the body of the deoree. As to paragraph 6, 

1 do not see any objeotion to giving direo* 
tioDS as to what is to be done with these 
seouritiis on the death of the defendant nor 
to the oonsent oontained in paragraph 7, 

laooordirgly direot the deoree to be on the 
lines I have indioated. 

The minutee to be shown to me, and I will 
oerlify the oonsent terms to be for the beneBt 
of the miru rs. 

I have stated all this beeaui^e Couneel 
agree laith me in thinking that it isoon* 
venient for the members of the Bar praotis* 
ing in this Court, and also fcr the Attorneys, 
to knew deBnitely what 1 ooneider the 
. piaetioe of this Court ought to be on the 
^ points I have mentioned, 

Order 
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COURT OF THE BOARD OF 
REVENUE, MADRAS. 

February 10, 1920. 

Prererj/: —Mr Couohroan, 2Dd Member. 

In re. SECTION 205 o? thb MADRAS 
ESTATES LAND ACT. 1908. 

Madran I^nd Act (/ oj UOS), 3 (13\ 206 

—Order by Vi^ttrict Collector—jHriii;(Uction 

of Board 0 / Revenue lo revite. 

Tlie Boanl of Kevemio lias no pow^^r to 
tljt3 order of a District Ctdleetor actinff iu revision 
under Pection 205, Madras Kdtatos Lund Act, as (ha 
section pives concurrent jurisdiction to tlie District 
Collector aiitl tlio Bourtl of Bovenue over ©rdora 
made by a Ucvenuo OlHcer. 

Tlie expression 'Rovt^nue Oflicer’ in section 205 
of the Act docB not include a District Collector. 

Petition for revision against the coder of 
the Diatriot Colleotor, Qanjam. 

JUDGMENT.—This is a revision petition 
against the order of the Distriot Colleotor of 
Qanjam rejeoting an applioation for revision 
under seotion 205 of the Madras Estates Land 
Aet in respect of the order of the Deputy 
Colleotor of 23rd Ootober 1919 under seotion 
74 of the Aot. 

A preliminary objeotion has been raised 
that the Board of Revenue has no power of 
revising the orders of the Distriot Collector 
paaseed in revision under seotion 205 of the 
Aot. The objeotion has been raised on 
previous oooasions before this Court but has 
been disallowed. Seotion 205 Bays that the 
Hoard of Revenue or the Distriot Colleotor 
may oatl for the reoord of any prooeedings 
before a Revenue Offioer from whose desision 
no appeal liee in the oiroumetanoes stated. 

Seotion 3 (13) says that '"Revenue Offioer' 
means a Colleotor and inoludes any person 
appointed by the Looal Government...to exer- 
sise any of the funotions of a Revenue 
Ofljoer under this Aot.” 

Throughout the Aot, the word "Distriot 
Colleotor” is naed whenever it is intended to 
convey the meaning of the "Chief Losal 
OflBoer in obarge of the Revenue Administra* 
tioncf the Distriot.” The term “Revenue 
Officer” seems to exsiude a Distriot Colleotor. 
Seotion 205 givao oonourrent juriadiotion to 
the Diatriot Collector and the Board of 
Revenue over the Revenue Offioer. Had it 
been the intention of ihe Aot that the 
Board of Revenue ehould also have power 
to reviee the orders of the Diatriot Colleotor 
' passed In YeviBiem the seotion would have 
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made this alearer thin it is now. I, thers- 
fore, ooDiider that the Board of Revenoe has 
DO power to revise the order of a Distrist 
Collestor aating in revision under sestion 
205 and dismiss the petition with sosts, 

M. c. P. 

Petition diimiised. 


LAHORE HIGH COURr. 

StcoND Civil Appiit No. 2407 or 1919. 

November 18, 1920. 

Pretent: —Mr. Jastioe Broadway. 
MURAD BIBI —PLAiKTirr—A ppblliht 

versus 

RAHIM BAKHSH and othcbb—Dkpbndants 

^Rispondints. 

Mnhamnuidan Lato—SucceKtion — Heir$, ^chether 
take oa tenan($‘iT\.coTnmon^Right of one heir tchcn 
heeomea barred—Suit for ehare of inheritance—Limi. 
lalion Act {IX of 1908), Sch. I, Art, 144. 

Tho heirs of a doooaaed Miihammatiun take as 
teDantS'iQ'Comroon and tbo right of one hoir to 
a flharo will not become barrod ddIoss and until 
tbo other hoira act up an ndrorao right to tiio 
knowledge of that heir, [p, 347, cola J A '/,] 

Khaderta llajee Dappu v. Puthen Vccttil Ayinta 
Ummah, 6 Ind. Caa. 60j 84 M. 611: 8 U. L. T 4; 20 
M.L. J.kb8{ 11910; M.W.N. 447 and Afnnun flervi. 
ammal v. Kadir Ueera Bahib Ttragan, 10 Ind. Caa. 
276, followed. 

Natirwldin Bhah v. ifuiammat Lai Dibi, 60 P. B. 
1668, diatinguished. f 

Seoond appeal from the desree of the 
Distrist Jodge, Maltan, dated the 12tb 
Aagoet 1919, reversing that of the Maneif, 
2Dd Class, Mahan, dated the 2Qd Oesember 
1918. 

Mr. Muhammad Shah Nawas, for the Ap> 
pellant. 

Mr. Abdul Rashid, for the Respondenta, 

JUDGMENT.—The eoit oat of whioh this 
appeal has arisen was iostitated by ifu«am* 
mal Marad Bibi in the following eiroom* 
stanoee. One Abdal Hakim, who died on 
the dlst Maiob 1902, left him sarviving two 
BODS, Rahim Bakbeb and Faiz Mahammad, and 
two daagbteis, Musammat Allah Waeai and 
Masammat Marad Bibi. On the Oth 
September 1915, Faie Mahammad iostitaUd 
a sail against hie brother Rahim Bakhtb 
elaiming to be entitled to one half of the 
property left by Abdol Hakim baaing Lie 
alaim on the allegation that tbe, family 


followed oastom. Rahim Bakhah eontested 
the elaim and pleaded that the family 
followed Mahammidan Law and that Faiz 
Mohammad was only entitled to one-third. 
Oa his behalf it was admitted that the 
sisters were entitled to one sixth eaoh. On 
the 30th Jone 1916 Musammat Marad Bibi 
applied to be made a party to the suit 
between the brothers on the groond that 
she wae entitled to one sixth of her father’s 
estate. This applioation was opposed by 
Rahim Bakhsh who on the 8th Joly 1916 
asserted that Musa nmil Morad Bibi had 
given np her ioberitanoe and that he (Rahim 
Bakhsh) had paid her marriage expenses. 
The reaolt was that Mtisammat Morad Bibi’s 
applisation was dismissed, and on the 12tb 
February 1917 a desree was passed in Fa's 
Mohammad’s favour for one third of 

tho property. This was in aesordanse 
with an award given by sertaio 

arbitrators and in this award tho sister’s 
shares were dietinstly given as one-sixth. 
Musammat Morad Bibi was direeted to take 
separate aetion and in aseordanoe with the 
direotioD she Gled the present suit on the 
8th Augast 1918. In this she slaimed 
partition and possession of her one sixth 
share. Rahim Bakhsh, Fats Mahammad and 
Musammat Allah Wasai were made defend* 
ants. The two latter oonfessed jodgment. 
Rahim Bakhsh, however, eontested the soit, 
alleging that Musammat Morad Bi^i was only 
entitled to one-eeventh and that she was 
not entitled to any portion of the estate as by 
oastom daughters take their ioheritanoe in 
the form of ornaments and slothes, eto., on 
their marriage, and that Musammat Morad 
Bibi had in aoeoidanae with this eostom 
received Rs. SCO, worth of snoh artioles when 
ehe was married. He farther pleaded that 
Musammat Morad Bibi had not bean in pos- 
eeesioD of auv portion of the estate. Tba 
Trial Coart held that Rabiro Bakhsh had 
failed to prove that ho had given Musammat 
Murad Bibi ornaments, eto., of the value of 
Re. vOO, in lieo of her ioheritanoe on her 
merriege and that she was entitled to a 
oce-sixth share of her fatber’e estate, it 
also, held that on her marriage Musammat 
Marad Bibi had lived with her hoabaod for 
abent bix moit^s and that after that ehe 
bad been eoDtinaoaely living in the boaee 
in soit. She wee acaordingly granted a 
dotiM M preyed egeioat ^bim Bakhflbi 
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Rahim Bakhsb appealed and the Distriet 
Jodge dismissed ilusammat Marad Bibi’s sai^t 
holdiog that it was barred by limitatioD. He 
held that Muiammat Marad Bibi was entitled 
to a ooe-sixtb share on the death of her 
father, hot that eaaeeseioD bad opened oat in 
19C2 when time began to roo and the salt, 
which was broagbt in 1918, was barred by 
time. On the qaestioD of posser^sion became 
to the conclosioD that Mt4iammat Marad Bibi 
•oald not be held to have been continooaely in 
possession ap till 1916 merely becaase, after 
living for some time with her hnaband, she 
returned and continuDasiy lived in the boose 
in dispute, 

hiusan.mat Marad Bibi’s suit having thus 
been dismissed as time barred she has 
preferred this appeal throagh Mr. Shah 
Nawaz and I have beard Mr. Abdal Rashid 
on behalf of the respondent Rahim Bakbeb. 
The only point for determination is, whether 
the Boit was barreJ by time. Mr. Risbid 
referred me to N(uvuddin Sh^h v. Mutam- 
mat Lai Bibi (1), Patcha v. Mohidin (2) 
and Kaimi v. Avithamma (3), and Abiul 
Kaderv. Aishamma (4). The Madras oases can 
be eliminated from oonfideraticn inasmaah 
as the view taken in them has been dissented 
from in sabseqaent oases of the same Oonrt : 
Vid^ Khadsria hajfe Bappu v. Puthtn Veelthtl 
Apiira Umtnah (5) and 3/artan Beevtammal 
V. Eadir Meera >^ahib Taragon (6). In 
l^afiruldin Shah v. Aft4jamm')t Lot Bibi 
(L) it was held that in that ease there was 
no joint family and that the sons did not 
eacceed on behalf of any one, each 
ebarer becoming entitled to a share on 
the death of certain person. In Khaderta 
Eajee Bappu v. Puthen Veetiill Agitsa Ummah 
(5) and Marian Beeviammal v. Kadir Meera 
Sahib Taragan (6) it was held that the heirs 
of a deceased Mobammadan take as tenants- 
in oommon and the right of one heir to a 
share will not become barred, nnless and 
nntil the other heirs set op an adverse 
right to the knowledge of that heir. Against 

(1) 89 F. R. 1888. 

(2) 16 M. 67) 1 M. L. J. 767n: 6 lad, Doo. (n. C.) 
389. 

(8) U M. 60) I M. L. J. 764; 6 Ind. Doo. (n. i.) 
801. 

(4) 10 M. 01 (F. B.)i 2 M. L. J. £00. 5 lod. Deo. 
(n. b.) 760. 

<6) 6 Ind Cae 50| H M. Rllj 9 M. L. T. 4; 20 M. 
L.J.2885 (1910) M.W. N.447. 
tO) 29 Ind. Call. 276. 


this, Mr. Rashid has been unable to refer 
me to any authority. Assuming that, in 
the case of Muhammadans governed by 
Mabammadan Law, the heirs succeed as 
tenants-in common and possession of one can 
be regarded as possession of all, limitation will 
only commence to run when the right of any 
particular tenant-io*common ie speciGsally 
denied by the other or others. In the pre¬ 
sent case, as it has been pointed out above, 
in 1915 Rahim Bakhsb dehnitely pleaded in 
the suit brought against him by Faiz 
Muhammad that the parties were governed 
by Muhammadan Liw and that his sisters 
were entitled to a one sixth share. That 
case was decided on the basis of Muhammadan 
Law and the right to succeed on the part of 
sisters was dehnitely acknowledged. On the 
8th July l9l6, however, Rahim Bakhsb 
deBuitely alleged that Musammat Murad 
Bibi had surrendered her right in the estate 
by receiving from him certain moneys or 
articles of jewelry, etc., of the value of 
Rs. 300. on her marriage. This surrender 
has been found not proved and it would seem, 
therefore, that to far bs Rahim Bakhab was 
concerned it was not (ill the 8th July 1916 
that Muf7T.maI Murad Bibi’s rights were 
deSnitely denied. Even aBSuming that time 
began to run from the 5th September 1915, 
when Fa z Muhammad ioetituted his suit 
against Rahim Bakbeb, the present slaim 
will be in time. 

In there ciroome'anoes, I accept the appeal 
with costs and setting SAide the order of the 
learned Distriet Judge restore the desree 
of the learned Muueif. 

Appeal accepted. 


BOMBAY HIGH COURT. 
SicoMoOiTiL Appial No. 281 OF 1919, 
February 10,1920. 

Present Sir Norman Masleod, Kt., 
Chief Justise, and Mr. Juatioe 

Heaton. 


DALUOHAND BALABAM 
M ARWADI — PuiNriFF—A ppbllimt 


vctmum 


APPI KHBMA SASTE— Dbfxnoajt—. 

KiaPOMpesT. 

givil Procainre Oode {Act Y •/ 19Q8), 0, f 
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— Dekhhan AgrieuUurtali lielief Act {XVII oj 1879), 
Bf. 12, 13— ilortga^eii, i>i'nHltancous — Suit on one 
mort^ag^—Account token only m reepcct of one 
inortgmjc—Sith$cqucnt euit on another mortyage, 
^ohether maintainahle. 

Whon ft Coart takoB an account as provided by 
section 13 of the Dokkbaii ARriculturista’ Relief Act, 
it does not Btart the account with the particular 
bond nr mortpfage-doed, or whatever it may bo 
which is pleaded aa the baais of the suit. 'I'ho 
a<-crjunt is tukcu of the tiuiiaactiouH l>etwoen Iho 
parties to tho suit, and if those transaotious bewail 
at an earlier <lute than a particular liotul, whotlier 
tt .mot)ey-l)ond or a inortpaffe l>ond, and if the 
tranBaotions loil up to that particular bond then the 
account is taken from the earliost of tho prccodinj? 
tmnRftctionfl and is continued rifflit up to tl>o date 
of the suit. [p. 34tt, ool. I.] 

Defendant had had Bovornl tmuflactiond with the 
plaintiff. A balance was made up nn<l, in order to 
Bocurn payment of tho Inilanoc, tho defendant 
oxocutod three mortKaf;ei in favour of tho plaintiff. 
Tho latter brought iv suit on one of tho mort- 
gftgOB and obtained a decree. The account taken 
in the suit was limited to tho particular inortgago 
which was sued upon. Subsequently, tho plniutiff 
Ruod on tho second mortgage : 

Held, that tho suit was i>ftiTed by Order If, rulo 
2 of tho Civil Procedure Code read with sections 12 
and 18 of tho Dekkhan AgriculturistH’ Relief Act. 
[p. 349, ool. 1.] 

Seoood appeal from the doaision of the 
Dietriot Jadge, Poona, in Appeal No. 49 
of 1918, Qonfirming the deoreo paseed by 
the Sobordinate Jodge at Baramatr, in Civil 
Sait No. 263 of 1916. 

Mr. 7. B. Vifhir, for the Appellant. 

JUDGMENT. 

Maclbop, 0. J.—The plaintiff took three 
mortgage^bonds on the 6th Joly 1900 for 
Rs. 99 eash over the aame property from 
the let defendant, the eonflidoration being 
the balance of Re. 274 dae on the 
provions aoaount, and Re. 23 paid in oash. 
He noed on one of the bonds in 1911 
and obtained a deoree thereon. He did 
mention in his plaint that he held two 
other mortgages over the property, and that 
he would take separate steps on thorn. 
The property was sold in oiceotion of 
the desree on the one bond, bat was not 
sold sabjeot to the other mortgage ohargee, 
It was sold free of any inoambranoes, and 
realised more than the amount dae on the 
bond in that soit. The plaintiff has now 
Bled this salt on the remainiog two mort¬ 
gage-bonds. He aannot ask for sale of the 
mortgaged property. That has already been 
sold free of the mortgages in the previoas 
salt. ^ Bat he does ask fnr a deoroe for the 


amoont dae on the remaining two mortgage- 
bonds, wbioh he contends will be effeotive 
as regards the bahnoe of the sale-proseeds 
of the mortgaged property. 

Both Coarts have dismissed his suit on 
the ground that it was barred by Order 
n, role 2 of the Civil Prooedaie Code, 
and eeotioDS 12 and 13 of the Dekkban 
Agriooltorists' Relief Aot. The ease of 
Dhouilo Rimchandra Kulkirni v. Bhihoji 
Oopal (1) was referred tc. There a 
person holding two different mortgages on the 
same property from the same person sued on 
tl e seoond mortgage withoat impleading the 
Brst mortgage, and obtained a deoree. He then 
eoed on the first mortgage, and it was held 
that the seoond sait was barred by reason of 
the deoree in the Brst soit on the snbseqaent 
mortgage as ret judicaia under seotion 
11, Explanation IV, of the Civil Proaedure 
Code. Mr. Jostioe Hay ward in bis jodgment 
expressed an opinion that "if it had been 
found, as a matter of faot, that tbetrans- 
aotione were trar.saotions 'oat of whiah tbe 
suit had arisen', then they would have aon- 
stitated tbe same aaase of aotion, and 
the sabseqaent sait would have been 
barred under Order II, rale 2, by reason 
of the speaial provisions of seation 13 
of the Dekkhan Agrioaltarists' Relief Aot.*' 

Now, thero oan bo no dcobt that these three 
mortgages were really part of the same 
transaolion, whereby the plaintiff got sesnrity 
for the balanae doe on tbe old asaoant 
together with the fresh aaeb advanae, and 
when the first suit was filed, the Ooarl 
was bnand to inqaire into the history and 
merits of the case, from the oommensemeot 
of the transaotions between the parties and 
the persons (if any) throogh whom they 
olaimed, out of whiah this suithAl arisen. 
The Court whiah doareed the firat sait, 
having Dotiae of tbe two mortgages oxeant- 
od at the same time as tbe sait mortgage, 
should have inquired into tbe history of 
those mortgages. However, it did not do 
so. Bat it is quite alear that this is 
exaolly the ease to whiah Mr. Jnstiae 
Hayward referred in his remarka whiah I 
have joat quoted, whiah in that ease may 
have been ohtter. One aan imagine that 
it might easily load to fraud, and also 
to evasion of the objeats of the Dekkhan 

(I) 9.7 Ind, Oas I005| 17 Bom. h. R. Ul at p. Ifi2i 
30 U. 138. 
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Agrioaltanets* R.blief Aot, if a party io 
the position of the plaintiff in this aait 
•oald sue on one mortgage, leaving aside 
other mortgages of the same date whioh 
together with the Brst mortgage really 
made ap one transaotion, He ooold thas 
avoid an aoaonnt being taken of the whole 
transaotion between the parties, and then 
at a fatare time 61e a eait on the remaining 
oanses of aotion, whioh, as a matter of fast, 
really made op one entire oaoee of aotion. 
1 think, then, that the plaintiffs having 
omitted to sae on these two mortgage-bonds 
when be sued on the Brst mortgage-bond, 
•annot now a^k the Court to pass a deoree on 
those two mortgage bonds, so as to be able 
to exeoute that deoree against the balanoe 
of the 8ale«prooeede of the property, whioh 
wae sold in exeeution of the Brat deoree. He 
is barred, in my opinion, under Order II, 
role 2 of the Civil Prooedure Code, ooopled 
with the provisions of eeotions 12 and 13 
of the Dekkhan Agrioultoriets’ Relief Aot. 
The appeal, therefore, I think must be 
dismissed. 

Heaton, J. — It is well understood now, 
and for many years has been, that when 
a Court takes an aoooont as provided by 
seotioD 13 of (be Dekkhsn Agrienltorists* 
Relief Aot, it does not start the aooouut 
with the partioolar bond or mortgage«deed 
or whatever it may be, whioh is pleaded 
as the basis of the suit. The aooonnt is 
taken of the traneaotions between the parties 
to the suit, and if those transaetions began 
at an earlier date than a partioulsr bond, 
whether a money-bond or a mortgage* 
bond, and if tbe traneaotions led up to 
that partioular bond, then tbe aoooont is 
taken from tbe earliest of the preoeding 
transaotions and is oontinued right op to 
the date of tbe suit. That is now, too, 
well understood to need farther comment. 
We have in this case an instanoe of oon> 
BoioQS or onsonsoioos evasion of that 
principle of the Dekkhan AgrionUorists' 
Relief Act. 

Tbe plaintiff was a mortgagee who had 
bad before these mortgages other transao* 
tioDs with tbe defendant. A balanoe was 
made op apparently, or, at any rate, it was 
asserted that there was a balanoe remaining 
payable by tbe defendant to the plaintiff. 


The plaintiff made a small further advance, 
and to seoore tbe total debt took three 
separate mortgage-bonds from tbe same 
mortgagor, in each case relating to the 
same property. He brought a suit on 
one of tbe mortgage-bonds and obtained 
a decree. When that suit was brought, of 
course, accounts bad to be taken under 
section 13 of tbe Dekkhan Agriculturists* 
Relief Act, and ought to have been taken 
in the way I have described. Tbe aooonnt 
ought to have gone back to tbe earlier traoa* 
aotion and ought to have arrived at the 
balanoe due when the three mortgage-deeds 
were made, and have proceeded to embrace 
all the three mortgages. Tbe account, 
however, did nothing of tho kind. It was 
limited to the one mortgage deed on which 
the plaintiff then sued. 

In so permitting the account to be taken, 
the plaintiff was in grievous error. For there 
is another matter which is perfectly well 
understood, and has been foryeare, and whioh 
has repeatedly been pointed oaf, it is that 
the Court often Bnds itself powerless to 
take an account as contemplated by 
section 13 without tbe conscientious assis¬ 
tance of the creditor : so it is tbe duty of 
the creditor to furnish tbe Court with what 
he asserts to be a true statement of the 
account and where a creditor does, as this 
creditor did, in that earlier mortgage-suit 
deliberately refrain from presenting a com¬ 
plete account, and limits the account he 
presents (o one transaction, when it ought to 
have embraced all, he is putting at naught 
the intention of the provisions of tbe Dekkhan 
Agriculturists’ Relief Act. 

Applying, then, tbe words oflrule 2, Order II, 
of the Civil Procedure Code to that particular 
condition of affairs whioh arises under tbe 
Dekkhan Agrioulturiets’ Relief Aot we find 
that, when a plaintiff brings a suit, be is 
usually bound to sue for the total debt due 
under all bis transaotions with the debtor. 
There may be exceptions, but that is a 
generalrulewherethe Dekkhan Agriculturists’ 
Relief Act applies. There oertainly was no 
need to make any exception in this case. 
Here, therefore, we have circumstances which 
supply one of tbe simplest instances of the 
application of rule 2, Order II to the state of 
affairs contemplated by the Dekkhan Agri* 
cuUunets Relief Act. The suit should bisve 
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in«lnded tbe whole of the olaim. It did not 
do 00 . It iooloded ooly a part of the elaiD},aDd 
a decree was obtained on that baeif, and the 
only thing ooneistently with the law which 
we can do, ia to take it that the plaintiff 
relinqaished the rest of his olaim. That 
being taken, this Bait most of neoeseity he 
distnieaed, and 1 think the appeal shoold be 
dismissed. 

Appeal dismiaed. 


MADRAS HIGH COURT. 

FULLBENCH. 

SicoKD Civil Appial No. 2051 or 1918. 

September 10, U20. 

PteicntSir John Wallis, Kt., Chief 

Justice, Joetiae Sir William Ayling, Kt., 
and Mr. Jnstiae Krishna. 

RAMA SAHU (diad) and others— 

DircMDAHT No, 2 a.^d bib Lbo.l Rbphksek- 

tatitis—Appillants 
versus 

GOWRO RATHO-PLAiNTirr— 
Respondent. 

Transfer of Property Act (IV of 1882), m. 4, 107— 
Registration Act (IVI of lOCSf, m 17, id^Loisc, 
unregistered for less than a year, admissibility of, to 
prove character of possession. ' 

An onrORiAterod deed of leaso for Iosh thnn a 
year ia admisaible in oridonco to proro tho chnrac- 
tor of tho poaaesaioD of tho occupier of tho 
demisod premiaoa. [p. 88-'^, col. I.] 

Tho proriaiona of aootiun J07 of tho Tranafor of 
Proporty Act which aaya that a written inatru. 
mont in order to haro tho effect of a leaeo for 
loai than a year ranat bo roffiatored cannot bo 
taken to have boon inaerted in section 17 of tho 
llogiatration Act. Such a leoao ia not a ducumont 

reqairod by section 17 of tho Rogiatration Act to 

be rogiatored and soction 49 of tho Act con linro 
no application to it. [p. 864, col. 2i 366, col, I.] 

Seeond appeal against the deoree of the 
Oonrt of the Temporary Hobordinato Jadgr, 
Ganjam, at Berhampore, in Appeal Sait 
No. 71 of 1918 (Appeal Sait No. 275 of 
1917, Chtniam Dletrlet Ooart), preferred 
againet the deoree of the Ooart of the Distriot 
Maneif, Aeke, in Original Sait No. 400 of 
1916. 

This seeond appeal coming on for hearing 
on the 30th and let day of September and 
October reepeetiyely of 1919, upon parosing 
the groands of appeal the jadgments and 
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the deoreeB of the lower Appellate Court 
and the Conrt of the First Instanse and the 
material papers in the sait, and upon 
hearing the argnments of Mr. 0, S. Ven* 

for the Appellant and of Mr. B. 
Jagannadha Doss, for the Respondent, and 
the ease having stood over for oonsideration 
till the 8th Oatober 1919, the Ooart 

(Spenoer and Krishnan, JJ.) made the follow¬ 
ing 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Spencer, J.—The question raised in esoond 
appeal is whether Exhibit B, wbiob is an 
nnregisteied lease for six months of a hones 
at a rent of eight annas a month, was 
admissible in evidenoe to prove that defend¬ 
ants Nos. 1 to 3 oooapied the hoase as 
fourth defendant’s tenants. 

To be effeotive as a lease of immoveable 
property this dooament reqaired registration 
□ nder section 107 of the Transfer of 
Property Aot ; altboogh being a lease for a 
period less than one year it was notaom- 
polsorily registrable under seotion 17 (d) 
of the Indian Registration Aet (Aat XT’! of 
1908). 

Seotion 107 of the Transfer of Property 
Aot provides that leases of immoveable pro¬ 
perty from year to year or for any term ex- 
eeeding one year must be made only by a 
registered instrament, and that all other 
leases may be made either by a registered 
instrument or by an oral agreement aoaom- 
panied by delivery of possession. 

No plaoe is provided by this seotion for 
written but unregistered leases even for 
periods of less than one year, whether 
aooompanied by delivery of possession or 
cot. Bimilarly, seotion 54 of this Aot 
makes no provision for written but unre* 
gistered sale deeds of immoveable property 
even in eases where the value is less than 
rupees one hundred. In faot, a lessee ora 
purohaser in possession who oau prove an 
oral agreement is better off than one who 
holds an unregistered instrument when bis 
title ie in question. 

Seotion 4 provides that seotion 107 aud 
the material portions of seotion 54 are to 
be read as supplemental to the Indian Ho* 
gistratioD Aet. Does this signify that 
section 107 is to be understood as supple* 
menting partiaular eestions of the Registra-- 
tion Aot f If, for instanse, all instramenta 
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referred to io seotioo 1C7 are to be added 
to the list of ioatromeDts oorupalsorily re¬ 
gistrable onder eeotioo 17 of the Registry* 
Aot, the eSeot will be to enlarge olaa-e 
(djifof that eeetion by inolodiog leases cf 
immoveable property for terms of less than 
one year. In that oase the Legislatore 
would have to be aoeused of a very olumsy 
device for avoidiog an alteration in the 
wording of the seotion wbish of it'^elf does 
not provide for uU leases of immoveable 
property without exaeption being registered. 
Again, if aeotion 1C7 is to be read as eupple* 
menting partiaolar seotions of the Registra* 
tion Aat, it may equally well be taken as 
eupplementing seotion 18 and thereby making 
the registration of leases for more than a 
year optional. Thus, there would be a oon* 
tradiotion in terms between eeotioo 17 aud 
seotion 18. 

Id my opinion, it was only intended that 
seotion 107 of (he Transfer of Property 
Aot should be taken as a whole and read 
as supplemental to the Registration Aot as a 
whole. 

In KaUi Subbanadri v. Muthu Bangayyi 
(1) there are wcids whiob imply that the 
learned Judges who decided that ease 
Boeepted the argument that seotion 107 of 
the Transfer of Property Aot was to be 
resd as enpplemental to seotion 17 of the 
Registration Act (Aot XYI of 1908). Io 
Muthukaruppan v. Muthu San.ban (2) there 
are similar observations as to the effeot 
of Bection 4 to those met in Kaki Suhbanadri 
V. Muthu Bangayya (1), but with due reepcot 
1 oannot appreciate them. The learned 
Judges io the former oaee avoided the 
diffieulty wbioh that argument led 
to, by saying that an undertaking to 
oooupy oertain premises was not an instro* 
ment referred to in seotion 107 of the 
Transfer of Property Aot. For tbat matter, 
unregistered leases are not speoidoally men* 
tioned in seotiou 107, except in the proviso 
whiob relates to exemption by the Looal 
Government of nnregisiered leases for a 
term of lees than one year. In this Presi* 
denoy there has been no enoh exemption 
by notiBoation of Government. The result 
is tbat, by the amendment of this Aot by 
Aot yi of 1904, all leasee exeept agrioultora! 

(1) 4 Ind. Cofl. 1030j 32 M. 632; 6 M. L. T. 176. 

(2) 26In(l.Coi. 772; 33 M. 1168; 27 M. L. J. 407: 
16 U. U, T. 844, (1816) M. W. N. 708, 1 L. W. 764. 


leases, which fall under seotion 117, muet 
be registered. Otherwise, they do not have 
the effeot of passing the right to enjoy 
the property. But seotion 49 of the Re¬ 
gistration Aot deals only with doouments 
required by seotion 17 to be registered 
when it deolhres that suoh documents shall 
not be received in evidence of any transac¬ 
tion affecting immoveable property notil 
they have been registered. As I have 
endeavoured to show, the dooument whiob 
has been exhibited in this oase as Exhibit 
B is not a dooument falling under seotion 
17. That is a sufEcient reason for support¬ 
ing the Subordinate Judge's referenoe to 
Exhibit B as a piece of evidence in the 
oase, and, as there are no other points of law, 
for dismissing the appeal with costs. I 
only wish to add my regret that the 
seotions of theee two Aots whiob deal 
with short leases have been left in a state 
of obsourity wbieb rrnders the value of 
unregistered doooments a matter of oon- 
siderable ambiguity. 1 asnnot believe that 
if it was tbe intention of the Legislature to 
make unregistered leases for periods of less 
than one year of no praotioal value, they 
would have limited tbe oompulsory regis¬ 
tration of leases under seotion 17 (d) of 
tbe Registration Aot to leases for a term 
exceeding one year. When Aot 111 of 1877 
was superseded in 1908 by Act XYI of 
that year, seotions 17 and 49 remained 
practioally noaltered. Nor oan I believe 
that it was intended tbat a tenant wbo 
reoeives a letter from a bouse owner living 
say, in Madras allowing him to oocopy bis 
house say in Ojtaoamund for six months 
on a 6xed rent should be in a worse posi. 
tion after be oommenoes his occupation than 
one who has only got verbal permission foi* 
snob oooupation. 


be dismissed with oosts, but as there has 
admittedly been oonsiderable difference of 
opinion in the view taken by several Benches 
of this Court as to the effeot of sections 
4 , 54 and 107 of the Transfer of Property 
Act read with section 49 of the Registration 
Aot, 1 agree to refer the question as to the 
admissibility of Exhibit B as evidence of 
the tenancy of defendants Nos. 1 to H tn c 
Full Benoh. ^ 


Krishnak, J -The question for decision 
m this seoond appeal is, as stated by my 
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learned brother, whether Kzhibit H is ad- 
mibsible in evidenoe to prove that defend* 
ante Noe. 1 to 3 ooonpied the suit honee 
daring the period mentioned in it ae 
teoante of the Uh defendant and not in 
their own right. 

Exhibit B ia an Diiregiatered muchilika, 
or written undertaking, exeouted by the let 
defendant in favour of the fourth by which 
he agreed to oooupy the auit houee ae the 
latter'e tenant for eix months at a rent 
of eight annas a month. That a lease oan 
be made by euoh a dooament when aooepted 
by the teseor, even though it ia not one 
signed by the lesior, was eettled by the 
Full Benoh in .ditnu Sahib v. Mecnafchi 
Dfvasianam (3) overruling the opinion 
to contrary expreesed in Turof Sahib v. K$uf 
Sahib (‘t) and Kaki Subbanadri v. Muthu 
Bangayva (1) 

The argument of the appellant against 
the admisaibility of the dooament in evi¬ 
denoe may be briefly stated as follows ; 
Exhibit B is an iuatrument falling under 
the seoond olauee of seotion 107, Transfer of 
Property Aot; by virtue of seotion 4 
olauee (2) of the same Aot seotion 1C7 
should be read as supplemental to seotion 
17 id) of the Hegistration Aot (Aot XVI 
of 1S08) and seotion 49 (r) of the same Aot, 
therefore, makes it inadmissible in evidenoe 
in proof of any transaotion affecting the pro¬ 
perty as it is unregistered. It oannot, there¬ 
fore, be used to prove the teoanoy of the 
defendants Nos. 1 to 3. 

On the points that arise on the above 
•onteotioQ there seems to be some differenoe 
of judioial opinion in this High Court. In 
Mulhukaruppan v. Muthu Samban (2) it was 
held by a Benoh of this Court that in 
the analogous oase of a sale for less than 
Bs. 100 dealt with by seotion 54, olause 
(3) of the Transfer of Property Aot, the 
nnregiotered inetrument evidencing it was 
not admisaible in evidenoe even for the 
purpose of showing the nature of the 
pooupier's possession, see page 1161*. The 
Bubiequent disoa^eion shows that the learned 
kludges were basing their view on seotion 
49 (c) of the B«gi8tration Aot though they 

do not expressly refer to it. This view 

(a)9lQd.OM. 668i 3G H. OSatp. 00| (1010) M. 
W. M. 760; 8 M. h. T. 4^?! 21 U. L. J. 202. 

(4) 30 M. 822» 17 M. L. J. 306; 2 .M. L. T. 270. 

epogo of 88 


involves the position that the effeot of 
seotion 4, olause (2) of the Transfer of 
Property Aot is to make seotions 54, olauses 
2 and 3, 59, 107 and 123 parts of seotion 
17 of the Registration Aot; otherwise seotion 
49 whioh in terms refers only to doouments 
mentioned in seotion 17 will not apply. The 
rulingsin Vairanandaliadarv. Miyakan Hotflher 
(5) and Kaki Subbanadri v. Muthu Rangayya 

(1) (whioh has not been dissented from 
on this point) and the observation of the 
leartied Chief Justice in the Full Benoh 
oase Ajam. ^a^i6 v. Meenatchi Devastanam 
(3) are in favour of the view that the 
effeot of seotion 4 is to make seotion 107 and 
other seotions referred to in it integral parts 
of seotion 17. 

On the other hand, Sadasiva Aiyer and 
Napier, JJ., have dissented from the view 
expressed in Muthukaruppan v. Muthu Samban 

(2) in their judgments reported in Kathari 
Nara$imha Rii}u v. Bhupali Ra'u (tl) Napier, 
J, in partioular observes:*'! am, however, 
unable to agree with it [that i>, the view 
expressed in M uthuk iruppan v. Muthu 
Samban (2)]. The dooament is not som* 
piilsorily registrable under seotion 17 of the 
Registration Aot and, therefore, we have 
not to oousider whether the proposed use 
to prove the agreement would not be per¬ 
missible, because it would affeot immove¬ 
able property within the meaning of seotion 
49 of the Registration Aot. 1 am unable 
to aooept the aonslrnolion put on seotion 54 
in the above oase that it requires all 
sale-deeds, if in writing, to be registered. 

Id my opinion, it only requires that, if 
the sale deed ia to be relied on to establish 
the transfer, it must be registered. There 
being no law requiring the dooament to 
be registered, 1 see no reason why it 
should not be proved and used as required 
by the Evidenoe Aot seotion 91" and it 
was admitted in evidence to prove an 
oral sale. On the above reaeoniog, it will 
be equally oorreot to hold that an nnre* 
gistered leaee-deed whioh is not relied on for 
tho purpose of proving the oreation of a 
lease by its own foroe or for the enforce¬ 
ment of the terms of it is not required 
to be legistered by section 107, Transfer 

(6) 21 M. 109, 7 led. Doo. (n.s.) 433. 

(0) 81 Ind. Om. 62, 29 M. L. J. 72l| 18 M. L. 1. 

871, a L. W. 964, (1016) M. W. N. 819. 
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of Property Aet and ie admissible in evi- 
denoa for the ooUateral porpose of proving 
either an oral lease or for explaining the 
nature of the podsession of the person in 
oeeupaiioo. 

Again, in Poomalai Udayan v, Karurp(i 
Ssrvai (7) another Benob took the same 
view, ThelearnedlJudges held that, under 
Beetion 54 (3), Transfer of Property Aot, 
an unregistered instrument of sale, where 
the property sold was less than Rs. 103 
in value, was admissible in evidenoe to 
prove the anteoedent oral oontraot to 
sell and, if ooupled with delivery of 
possession, was snffioient to transfer title. 
The learned Judges point out that seetion 
49 of the Registration Aot deals only 
with doouments required by seotion 17 to be 
registered 

My learned brother also takes the view 
that seotion 49 (o) oannot be applied to Ex* 
hibit B. 

In view of this oonfliot of judioial opinion, 

I think it is desirable to have the question 
settled by a Full Benoh. 1 would, there¬ 
fore, refer to a Full Benob the following 
question:— 

Is Exhibit B admissible in evidenoe to 
prove that defendents Nos. 1 to 3 were in oo- 
oupation of the plaint bouse as 4th defendant’s 
tenants during the period oovered by it P” 

This seoond appeal oame on for hearing 
in pursuanoe of the above Order of Referenoe 
to a Full Benob. 

Mr. S. Ramanuja Iyengar for Mr. 0. S. 
Vencalacharif for the Appellants -—My sub¬ 
mission is that Exhibit B, the unregistered 
leasO'deed for 6 months, is not admissible 
in evidenoe, since it is not registered. 
Seotion 107 of the Transfer of Property 
Aot is very deSnite. It says that '^leases 
of immoveable property from year to year 
or for any term exceeding one year mast 
be made only by a registered instrument, 
and that all other leases may be made 
either by a registered instrument, or by 
oral agreement aooompanied by delivery of 
possession," Although the instrument in 
question is not oompulsorily registrable under 
seotion 17 (dj of the Indian Rsgistration 
Aot, nevertheless, if there is writing 
with respeot to such a lease it must be 

(7) 34 Ind. Obi. 021| (1916) 2 M. W. N. ISe. 

29 


reglsterel. My contention is that seotion i 
of the Trinefer of Property Aot m^kes 
saotion 17, etc, as supplemental to the 
Registration Aot. Since optional registra’ 
tion was abolished, the intention of the 
Legislature is clearly to read seotion 107 
as supplemental to eeotion 17 (d) of the 
Registration Aat and not ae supplemental 
to eeation 18 of the aame Act. Kaki 
Subhanairi v. Muthu Bangayya (1) is in 
my favour It is there clearly laid down 
that section 107 of the Transfer of Pro- 
porty Aot should be read as supplemental 
to section 17 of the Registration Act. 
Muihukaruppan V. Muthu Samian (2) also 
is in my favour. There it was held, which was 
a cate of a snle. that it oame under section 54 
of the Transfer of Property Aot, that such a 
document oannot be need in evidenoe even 
for proving the character of posaession. I aLo 
refer to FaiVonania Nadar v. Miyakan Bowther 
(5) and the observations of the learned Chief 
Juslicein Ajam Sahib v. Meenatchi Devastanam 

(3) which are in my 
latest Privy Council case in FaraJa Filial 
V Jeevarathnamtnal {S: does n( t touch the 
present position. So my submission is that, 
since section 107 should be read into sec- 
tion 17 clause (d) of the Regiatratiop Act. 
Exhibit B comes within the mischief of 
section 49 of the same Aot. Beaman, J.'a 
opinion in Dauial Piranshah v. Dharma 
Bajaram (9) also is in my favour. 

Mr. B, Jagamdha Dcwi, for the Respondent: 

_Since Muthukaruppan v. Muthu Samban 

(2), deciaioDB are uniform and are in my 
favour dissenting from the view in it. In 
Kathari Naratimha Baju v. Bhupati Raju (5) 
this Court has taken the view that, sinoa 
Buoh a document is not compulsorily re¬ 
gistrable. it does not come within section 

49 of the Registration Act and so dissented 

from Muthukaruppan v Sduthu Samban (2). 
Id Muthukaruppan v. Sduthu Samban (2) 
there is no discussion of the point, but 
they practically assumed that seotion 107 
of the Transfer of Property Aot must be 
inserted into it. Also in Poomalai Udayan 
V. Karuppa Servai (7) there is decision of 

this Court which is in my favour. Tba 
(«) 63 Ind. Cas 90l» 46 I. A. 2S6j (1919) M. W. 
N. 724; 10 L. W. 07Gj 24 0. W. N. 346: 38 M. L. J 
313i 18 A. L. J. 274; 43 U. 244; 2 U. P. L. E. (P. O.J 
64; 22 Bom. L. E. 444 (P. 0.). 

(9) 41 Iml. Cofl. 273;. 41 B. 650; 19 Bom. L B. 
022 . 


V 
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view of Maoleod, J., in Daval Pimnshah v. 
Pharma Ra aram (9) supports ray oontention: 
Farther, I rely on the latest Privy Coonoil 
jadgraent in Varadn Ptllai v. Jeevarathnam- 
mat (S) where it is held that saoh a 
document oan be ased in evidence to prove 
the natare of popseeeion. Any other view 
would lead to snomalons resolte, as pointed 
out hy Spencer. J,, in the Order of 
Reference. So I submit that Exhibit B. 
oan be used in evidence to prove theoharaoter 
of poBseseion. 

OPINION. 

The quefition raised in the order of 
Reference in this case ie whether leases 
for leee than a year which require regia* 
tration to make them operative by virtue 
of section 107 of the Transfer of Property 
Act must be considered, by virtue of 
section 4 of that Act, which provides that 
that and other eeotions shall be read as 
Bupplemental to the Indian Registration 
Act, to be documents “required by section 
17 of the Registration Act to be registered 
so as to bring them within the operation 
of section 49 of the Registration Act, 
which provides that “no document required 
by section 17 to be registered shall affect 

any immoveable property.or confer 

any power to adopt, or be received as 
evidence of any transaction affecting each 
property or conferring such power onless it 
has been registered.” The question what 
precise effect is to bo given to the pro¬ 
visions of section 4 of the Transfer of 
Property Act as to section 107 and the other 
sections specihed being read as supplemental 
to the Registration Act is a very nice ques¬ 
tion opon which considerable difference of 
opinion has prevailed in this Court and 
elcewbere. The earliest case in this Court 
is the case of Vairananda Nadar v, Miyakan 
Roxother (6). That case, in our opinion, is 
not an authority for the proposition that 
this and other sections are to be considered 
as read tnfo section 17. What the learned 
Judges say is that they are to be read 
UJith section 17, and in that case they held 
that the provisions of section 107 of the 
Transfer of Property Act that a lease for 
more than a year most be registered must 
take full effect and could not be read as 
subject to the proviso in section 17 enabling 
the Local Government to grant exemption 


in oaqea where the term of the lease does 
not exofed five years and the annual rent 
roPDrved does not exceed fifty rupees. That 
cafe was, however, treated in KaH Suhhanadri 
V. Muihu Ranyayya (1) as an authority for 
the proposition that the provisions of section 
107 were to bs treated as incerted in section 
17 of the Registration Act. There are dtefa 
to the same effect in the judgments of Sir 
Arnold White, 0. J., and of Krishnaswami 
Aiyar, J.. in the Full Bench decision in 
Ajam Sahib v. Meenatchi Decottanam 
(3) ; but the question there was whether 
a registered rental agreement executed by 
tenants oould be held to be a registered 
lease granted by the landlord and the ques* 
tion here in no way arose in that case. 
This particular question was really not 
considered at all in Muihukaruppan v. 
Aluthu Samban (2), but it was apparently 
assumed that section 107 most be taken to 
be irserted in section 17. 

From that time the current of authority 
in this Court has set the other way. We 
have a decision of Sidasiva Aiyar, and 
Napier, J , in Knthati Nar<ititnha Raju v. 
Rhupati Raju (6), and the decision of 
Phillips and Bakewell, JJ., in Pcomalai 
Udayan v. Karuppa Servai (7), and the 
referring judgment of Spencer, J., in the 
present case. 

Turning to the other Courts we have the 
two rospeotive views of section 4 forcibly 
presented by Mr. .lustico Beaman on the 
one side and by Mr. Justice Maclend, as 
he then was, on the other in Dawal Piron- 
ihah V. Dharma Rajaram (9), As we have 
said, the point is a nice one and either 
view is a possible view, but after carefully 
considering the question we are inclined 
to agree with the view of Mr. Justice 
Macleod for the reasons stated by him 
rather than with the view takeu by Mr. 
Justice Beaman. All that seotioo 4 says 
is, that section K 7 and other seotious are to 
be read “as sopplemental to” the Registra¬ 
tion Act. 'Supplemental' has been defined as 
meaning “added to”. We think that if the 
Legislature intended that these provisions 
should be treated for all purposes as inserted 
in partisolar eectione of the Registration 
Act it was for the Legislature to say so. 

Wo are not prepared, as a matter of son* 
structioo, to eay that the provisions of 
section 107 which says that a written 
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ibBtromeot, in order to h%ve the e^eot of e 
lease for less than a year, mu^t be regie* 
tered mast be taken to have been ioserted 
ID eeetioD 17; if oot, saoh a lease is not 
a doeoment required by seotion 17 to be 
registered and eeotion 49 ean have no 
applieatioD to the ease. Spenoer, J., in his 
referring order has pointed oat that the 
anomaloas resalts follow from the other view. 
That, however, is not the ground of oar 
deoision. We are not satisbed that the 
Legielatare has saffieiently indioated its 
intention that these seotions shnald be 
ooDsidered as inserted in seotion 17. Oar 
answer mast, therefore, be that the doiament 
is adnsissible. The qaestion, however, loses 
maob of its importanoe if, as has been 
oontended before a<3, the Privy Coanoil in 
Varaia FilHi v. Jeeoaralhnammal (8), are 
to be aoderstood as raling that dsooment 
whioh are oompalsorily registrable ander 
eeotion 17 and so governed by seotion 49 
of the Registration Aot may, neverthless.be 
admissible inevidenoe to prove theobaraster 
of the possession. 
u. c. p. 


Order accordingly. 


Appeals against the deorees of the Sab* 
ordinate Judge, Assam Valley Distriots, dated 
the 4th of Jane 1918, modifying that of the 
Mansif, Dhabri, dated the 13th of August 

1917. 

FACTS appear from the jadgment. 

Baba Sarat Chandra Hoy Okoudhury 
(with him Babo Indu Bhutan flop), for the 
Appellant in Seooud Appeal Ko. 17;21 of 

1918. —Under the Mabammadan Law a donor 
•annot make a valid gift of property of 
whioh be is not in possession ; see Malla’s 
Mabammadan Law, Seoond Edition, page 113. 
See also Itmal v. Rimii Satnbhaji (1) and 
Bahim Bakhth v Muhammad Haian (2), The 
gift must be oompleted by delivery of 
possession. The ease in Mahomed Buksh 
Khan V. Hotseini Bibi (3) relied on by the 
Court below is olearly distingaishable. There, 
as a matter of faot, possession was taken 
by the donee without any jadioial deoree 
and it was, therefore, ruled that the gift 
was not vitiated by the fast that the donor 
had no aotaal possession. The view of the 
lower Appellate Court that the gift was 
really a gift of an aotionable olaim is 
wholly erroneous. The donor did not transfer 
an aotionable olaim, What be intended to 


CALCUTTA HIGH COURT. 

ApPEii.s VBOM Appellate Dickies Nos. 1721 

AMD 1919 09 1918, 

June 3,1920. 

Presanf Sir Asutosh Mookerjee, Kt., 
Aoting Chief Justioe, and 
Justioe Sir Ernest Fletoher Kt. 
SAMSUL NEEI4R BIBI<-DE9iKDAMr 
No. 2—Appillamt 
versus 

Moulvi MOHIUD DIN-AHMAD— 

PLAINTlfP AND OTBEBS—RESPONDENTS. 
Muhamnuidan Law~^Oi/l, e$$tnlial, ingredientt of— 
Voutkiion, deliiery of, whether necettary. 

Uodor the MuhamtatKlin Law, a regiiitorod deed 
of gift is invalid if it is not purfootod by puasesslon. 
as tbat law roqairos that tho donor should bo in 
actual or at least o)n9trautivo poas'^siion, and that 
ho should giro aotual or at loast coastruotivo pos. 
sess'.ort to tho donoo. Whoro ho is ueitUor himsolf 
in pusaosiion nor in possosaiun through auothor, 
hit posaosaion is noithor aotual nor ooustructire, 

and bo cannot oouroy an enforooablo title, [p. 357, 
Ool. l.J 


transfer was the right, title and interest in 
immoveable property whioh was not in his 
possession but whioh was in the adverse 
possession of the first defendant. This he 
ooold not do under the Mabammadan Law. 

Baba Bimal Chandra Das Qupta, for the 
Appellant in Seoond Appeal No. 1919 of 
1918.—I adopt the argument of Baba Sarat 
Chandra Roy Chaudhuri. 

Baba Jotindra Mohan Chaudhuri, for the 
Respoadents.—The whole qaeotioo is one of 
intention. At the date of the gift the 
adverse possession of the first defendant 
was not onmplete and, therefore, the donor 
WAS in ooDstrootive possession. If the donor 
was in oonstraotive possession, be was in 
a position to deliver oonstraotive possassion 
to the donee. This is all that the Maham- 
madan L^w requires. Moreover, the gift 
oan be validated by sabseqaeot delivery of 
possession. 

(1) 28 B. 652; 1 Bom. L. R. 177s 12 Ind. Deo. 
(n. 8.) 456. 

(2) 11 A. I; A. W. N. (1835) 211} 13 lui. Jur. I52i 
6 lod. Doo. (n. s.) 429. 

(3) 15 0. 6S*(P. C.); 15 I. A. 81, 12 lud.Jur. 29l| 
6 3ar. l\ 0. J. I75j7 lad. D»o. (n. s.) lOlj. 
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Baba Sara! Ohandra Roy Ohaudhry was not 
•ailed DpoD to reply. 

JUDGMENT. 

Mookbrjb. Aero. C. J._Theee are two 
appeals by the two defendants in a suit for 
reeoyery of joint possession of land and for 
particioQ after aaoh recovery 

The title of the plaintiff is based npon 
a gift from the true owner, dated the 7th 
September 1915. It has beenifound that, 
at the time when the gift was made, the 
owner was not in possession as he bad been 
dispossessed by the Bret defendant who 
held adversely to him. The question for 
•ODSideration is, whether, in these airoum. 
atanoes, the plaintiff aoquired a good title 
ander toe Mohammadan Liw. 

The Subordinate Judge has held that as 
the proprietor oould transfer only au 
actionable olaim, the gift of that actionable 
•laim was valid because possession of the 
•laim in question could not actually be 
transferred ; m other words, that under such 
a gift the plaintiff has become entitled to 
Mcover the property in the same way as 
the original owner might have done, in 
onr opinion, this conclusion is based upon 
an erroneous view of the Muhammadan Law 
on the subject. 

Muhammadan Law on 
the subject of gifts of property out of 
possession is well-settled. Where the sub- 
ject of gift being some kind of incorporeal 
property or an actionable claim, is not 
susceptible of physical possession, the gift 
may be completed by any appropriate 
method of transferring all the control that 
the Bubjeot matter admits of. But the 
ownership of tangible property, of which 
the donor claims to be entitled to the actual 
present possession, cannot be transferred by 
way of gift, nnlese and until the donor 
obtains and delivers possession, or enables 
the donee to obtain possession. The decision 
of the Bubordinate Judge is initiated by an 
aisnmptiOD which is fundamentally erroneous, 
namely, that what was transferred was an 
aetionablo olaim. What the proprietor 
intend^ to transfer wae bis right, title and 
interest in an immoveable properly which 
waa the subject-matter of a dispute. The 
ownership of this tangible property eould 
be transferred, provided the owner was in 

at the time when 
the gift was made. As be was not in each 


possession, he had to obtain and deliver 
possession ; in other words, he should have 
instituted a suit, recovered the property 
from the adverse possession, and thereafter 
made a gift in favour of the donee. This 
is clear from a precedent which is to be 
found in Macnagbten’s Muhammadan L%w, 
page 201, case VT. The question there 
put was as follows ; A person executed a 
deed of gift in favour of his nephew, con¬ 
ferring upin him the proprietary right to 
certain lands, of which he (the donor) wae 
not in possessior, but to recover which he 
had brought an action, then pending, against 
hie wife. By the same deed he made over 
to him certain other landed property of 
which he was possessed. About a month 
after executing the deed, the donor died, 
and the donee in virtue of the gift, lays 
olaim to the litigated property, was there 
a valid gift P The answer was in these 
terms: The gift of a thing not in the 

possession of the donor during hie lifetime 
is null and void, and the deed oontaining 
such gift is of no effect because in 
eases of gift seizin is a condition. Gift 
is rendered valid by tender, acceptance 
and seizin, but in gift, seisin is necessary 
and absolutely indispensable to the estab* 
lishment of proprietary right. According to 
the Hidaya^Gifta are rendered valid by 
tender, acceptance and seizin. The Prophet 
has said, a gift is not valid without seizin. 

So alsr, if the thing given be pawoed to or 
usurped by a stranger." That is exactly 
the case now before us so also in ihurti 
rt'gaya i —*A gift is perfeoted by oomplete 
eeizio. As the gift, therefore, is null, the 
olaim of the donee is inadmissible, and the 
deed is invalid, as far as regards the lands 
of which the donor was never possessed. 

But, with respect to the other lands con¬ 
veyed at the same time, the donee is en¬ 
titled to them, if the donor put him into 
posreseioo. If, however, the donor died, with¬ 
out eonferriog possession, the elaim of the 
donee to them also is iuadmissibU." This 
preeedeot was followed by Mr, Justisa 
Mahmood in the ease of Rahim Bakhfh v« 
Muhammad Batan (2). 

Heliauoe wae placed in the Court below 
upon the decieion of the Judicial Oommitte* 
in the esse of Mahomed Bukth Khan v« 
Boueini Bihi (3). That case, however, fa 
clearly distioguisbable and is, in fact, baead 
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upon the oase in Maonaghten’s Mahammadan 
Law, at page 207. Iq the ease bafore the 
Jadiaial Committee the mother had, within 
eizteeu days after her daughter's death, 
ezeonted and registered a deed of gif^ 
transferiing her share of the inheritanoe to 
that daoghter’e infant thildren and anthorie* 
ing them to take possession by their father 
as gnardian (whieh sonld be done, and 
apparenlty was done, without any judioial 
deoree) and it was held that the gift was 
not vitiated by the fast of the donor herself 
not having had aotnal possession of the share 
at the date of ezesution. 

Referense was also made to the deeision 
in Umd v. Rarnii Samhhaji (1) whish is an 
authority for the proposition that, under the 
Muhammadan Law, a registered deed of gift 
is not valid if it is never perfeoted by 
possession, The Muhammadan Law requires 
that the donor should be in aotual or at 
least oonstruotive possession and that be should 
give astnal or at least oonstruotive possession 
to the donee. This oase is of no assistanoe 
to the respondent. In the oase before ns 
the donor was not in aotnal possession nor 
oould be be ea d to be in oonstruotive posses* 
eion, as the Brat defendant who was in 
aotnal possession held adversely to him, in 
other words, he was neither himself in 
possession nor in possession through another, 
his possession was neither aotnal nor oon* 
struotive. In our opinion, it is plain that the 
gift was not perfeoted by delivery of pos* 
session, and the plaintiff has not enforoeable 
title. 

The result is, that these appeals are allowed 
and the suit is dismissed with oosts in all 
the Courts. 

Flctoair, J.—I agree. 

ApptaU allorjoed. 


BOMBAY HIGH COURT. 

Second Civil Appeil No. 711 of 1919. 

July 1,1920. 

Pre$et\i\ — Sir Norman Maoleod, Kt., Chief 
Justioe, and Mr. Justioe Fawoett. 

GABU NAROBA RAJPUT—PLiiMTirp— 

Appellant 

vertui 

ZIPRU RAMSTNG RAJPUT— Difihdant^ 

Respondent. 

JAmHation Act ill of 190S), 5ch./, irf#. 62, 80— 
Joint family —Pariilion —Property, portion of, left 
joint —.icfoun/, suit for — Limitation. 

Whero on partition of joint family property a 
portion of the family proporty is left joint in the 
hands of one member, it continues to belong to all 
the members as tenants.in-conimon and the mem* 
her in whose possession it is left is an agent of 
the other members. Therefore, a suit by the 
other meml)er8 for an account of such property and 
for recovery of their shares is govenied by Article 
89 and not by Article 62 of Scbedulo I to the 
Limitation Act and limitation would begin to 
run from tho date when an account is demanded 
and refused or if no demand is made, when the 
agency is terminated, [p. 36S, cols. 1 & Q.j 

Seeoud appeal from the desision of the 
Assistaot Judge, Ehaudesb, la Appeal 
No. 150 of 191P, sonBrming the desree 
passed hy the Subordinate Judge at Sbirpur, 
in Civil Suit No. 46 of 1917. 

Mr. D. R. Patwardhan, for the Appellant. 

Mr. P. B, Shingne, for the Respondent, 

JUDGMENT. 

Maclbod, C.J.— The plaintiff sued for an 
aoQount and for reaovery of bis one third 
share of the proseeds of sertain eeouritiea, 
alleging that the plaintiff, Rameiog, father 
of the defendant, and Ravjee were three 
brothers living jointly, that they divided 
in June 1898 the immoveable estate, but 
that they kept joint certain cash sesuritiee 
as they were all in the name of Ramstog 
who was the elder brother and manager 
of the joint estate ; that at the time of 
partition it was orally agreed that Bamsing 
ebould realise the sesurities and divide 
the prooeeds among the three brothen, 
that Ramsing did not divide the pro* 
seeds nor give any assount, that Ram* 
sing died on 6th Jannary 1914, that after 
Ramsing’s death the plaintiff a"ked the 
defendant for an assount but be refnsed to 
give it. 

The suit has been dismissed in both 
Oourts. The learned Judges held that the 
flaim was barred by limitation, it being 
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Roverned by Article 62 of the Indian Limita- 
tion Act, Exhibit d 2 is a docoment which 
evidenoee the arrangement made by the 
brothers with regard to these seonrities. It 
wae written therein that the three brothers 
bad joint and eqnal ownership over them, and 
that these secorities had to be recovered. 
Therefore, it most follow that the secorities, 
meaning thereby, the debts dne to the family 
by ontsiders, remained joint family property, 
or at the least they remained family property 
undivided after tbe separation, in which onse 
the members of the family woold be with 
regard to those securities tenants-in common. 
It cannot be, therefore, in my opinion, that 
when Ramsing collected these debts on behalf 
of himself and his brothers the money so 
got in would be considered as money had 
and receiv^ for his brothers to that time 
woold begin to run in his favour at once. 

I should prefer to think that the money 
remained as owned by the three brothers as 
tenants-in.common and that time would not 
begin to run against the other brothers until 
a demand was made and refused or Ramsing 
showed bis intention to hold the fond which 
be had collected against his brothers. 
However that may be, in any case, he must 
be considered as an agent for bis brothers 
and in that case Article 89 would apply 
and time would not begin to run until the 
account was demanded and refused, or if no 
demand was made, when tbe agency was 
terminated. 

The lower Court has relied on the deci. 
lien in Ranoo Tevoary v. Doona Teicary (1). 
That was a very similar case to this. The* 
learned Judges applied Article 62 of the 
Indian Limitation Act, although they said 
that tbe defendant was acting on behalf of 
bis co-ebarers as their agent in realising 
tbeir share in theie monies. With all doe 
respect, it seems difflcolt to see why Article 
62 wae applied, and not Article 89. In a 
case of Ihte description, tbe other sharers 
would not be expected to know when the 
debts were recovered by tbe member of the 
family entrusted with tbeir recovery, and 
it would seem to be very inequiUble to 
bold that time was running against them 
from tbe time tbe monies were received, 
when they could not tell on what dates 
they had been received, and could not be 
aware that tbe managing member wae 

{D 0. 300| 12 Ind. Doc, («. c.) 873. 
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intending to hold those moniee against them. 
In my opinion, therefore, the decision of tbe 
Appellate Court was wrong, and there 
should be a decree in favour of the plaintiff 
for an inquiry into the amount of debts 
recovered by Ramsing. The appellant will 
be entitled to hie costs up to date. 

Fawoxtt, J._ I agree that Article 62 of tbe 
Indian Limitation Act is not applicable on 
the facta of this ease. It is true that that 
Article hae been held appitoable to a ease 
where tbe members of a joint family became 
divided, and one of tbe members received 
oebts doe to the family prior to tbe 
division. Besides the case of Banco Ttwary 
V. Doona Tetoary (1), referred to in the 
learned Chief Justice’s jodgment, there is 
that of Vaidyanathn Aiyar v. Aiya$amy 
Atyar (2), Butin this latter case, at page 
198 of the report, it is explained that Article 
62 is properly applicable because the debts 
there were not recovered or realised by the 
defendants or any of the other brothers, 
at repreteniafivet of the Jamily or on behalf 
of the other membert at well. This distin* 
guishee that case from the present one, for 
^meing's action in paying Ravji Rs. 600 
in satisfaction of his share and tendering an 
equal amount to the plaintiff shows that 
Ramsing was collecting these debts on behalf 
of himself and the other two brothers. I 
can see no valid reason why Article 89 
should not apply to a case like the present 
and in support of this I may cite Raja 
Betrueherla Ramabhadra v. Raja Setrucherla 
Vtrbhadra Suryanarayana (3) in which the 
Privy Council held that an elder brother 
was in the circumstances of tne case liable 
to account on the footing of an ordinary 
agent. There is nothing, therefore, wbteb 
renders it inappropriate to bold that ^msing 
was an agent of tbe other brothers within 
the meaning of Article 89 of the Indian 
Limitation Aet. 

Decree retorted, 

(2) 1 Ind. Oac. 408| 82 U. 191 at p. 194} 6 If. 1. T. 

49| 19 If. li. J. 94. 

(8) 22 M. 470| 1 Bom. L.D. 888| SO. W. N. 688| 

26 I. A. 167| 7 Bar. P. 0. J. 610| 8 Ind. Doe. (a. i.) 

8 «- 
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RAM LAL V. BHOLA I^ATH. 

ALtiiHABAD HIGH COURT. 

Civil Revisioh No. 93 of 1919. 

May 15, 1920. 

Preient Mr. Jastioe Ryvea and 
Mr. Joatioe Gokol Praiad. 

RAM LAL AND AHOTHIR—Plaintiffs 

—PfTlTIOHERS 
oersH# 

BHOLA NATH and another—Defendants 

—0^poslTE Parties. 

Civil Procedure Code (Act V of lOOSj. 20-Ptac. 

of suing—Qood$ ordered ly value payablo parcel post 
—Cause of action.'iohere arises. 


i.atKasganj, in tho U. P. ordered certain ro^s 
of aBrminDelhi: the goods wore sent by valno 
payable parcel post : on taking delivery .4. found 
that the parcel di.l not contain the goods ho had 
ordered i ho accordingly instituted a suit at Kasgiuij 
against the drm for damages. Tho Court returned 
the plaint on tho ground that the oauso of action 
arose at Delhi and it liad no jurisdiotion to enter. 

tain tho suit; ..i n i * 

Held that tho suit had been correctly filed at 

Kosganj i that although the contract entered 

into at Delhi it was not completed till delivery 

was made and tho goods paid for at Knsgan] ; that 

until actual delivery and payment was made at 

Kaegani the goods remained the projwrty of the 

firm at Dolhi» and that tho Kasj^anj Court had 

iurisdictionto entertain tho suit, [p- 801, col. 2.] 


Civil revision against the order of the 
Jodge. Small Caase Coart, Kasgaoj, dated 
the 30th April 1919. 

Mr. G. Agarwala, ior the Petitioners. 

The Hon’ble Dr. T. B. Kaptu and Mr. S. 
K. Varmo, for the Opposite Parties. 

JUDGMENT.—The plaintiffs bronght this 
sait in the Coort of Small Caases at 
Kasganj to resover damages from the 
defendants, residents of Delhi, for an 
alleged breach of sontraot. The defence 
to the suit for the porposes of this 
application was that the Conrt at Kasganj 
had no jarisdiotion to try it, as no part 
of the aaose of action aooraed in Kasganj. 
The Oonrt held that it had no jarisdiotion 
and ordered the plaint to "be retorned to 
the plaintiffs for presentation to the proper 
Oonrt. The plaintiffs come here in revision. 

The admitted facts relevant to this part 
of the case are as follows :—The plaintiffs 
are shop-keepers at Kasganj and the 
defendants are merchants in Delhi dealing 
in dyes among other things. There had 
been previous dealings between the parties 
but these need not now be considered. On 
the 6th of November 1918, the plaintiffs 
wrote a letter, which is on the record 


from Kasganj, asking the defendants to 
send them four boxes of a particular dye. 
Nothing was said in the letter as to how 
the goods were to be sent. In the plaint, 
however, it is stated in paragraph 6, that 
the goods were to be sent by value pay¬ 
able parcel post, and there is no doubt 
that this was understood by both the parties. 
The goods were sent by value payable 
parcel post and the plaintiffs took delivery 
at Kasganj after paying their nrioe plut 
eommission and other charges. Oa opening 
the parcel, the plaintiffs alleged that the 
boxes contained clay and not the dyes 
they had ordered. 

Having recited these facts, the Court, 
instead of pausiog to find what was the 
actual contract, discussed a number of 
rulinas to discover what was the law. It 
ifl difficult to see how the Court could 
derive any help from a perusal of text¬ 
books or reported decisions at that stage. 
It had first to decide what were the facts. 
The result has been that the Court has 
discussed many rulings which are quite 
irrelevant and has distinguished and refused 
to follow the only ruling which seems to 
Q 9 to be really in point. It has also 
relied on two other rulings, one of which 
refers to a suit of a totally different 
nature aod both of which are inapplicable 
to what, in our opinion, are the facts of 
this case. Fortunately, we are able to 
find from the pleadings and the letter 
what the contract actually was, otherwise 
we should have had to send the case back 
for a finding, as we have bad to do 
to-day in another somewhat similar case. 
Clearly, the defendants contracted to send 
four boxes of the dye ordered to Kasganj 
end the goods wore to bs delivered to the 
plaintiffs at Kasganj on payment by the 
plaintiffs of their price. On this finding 
we have no hesitation in holding that a 
part, at least, of the cause of action, 
accrued at Kasganj. Section 20 of the 
Code of Civil Procedure, clause (e), lays 
down that, “every suit shall be instituted 
in a Court within the local limits of 
whose jarisdiotion the cause of action 
wholly or in part arises.” In order to 
discover what was meant by tho words 
“cause of action, wholly or in part arises ” 
it ie instructive to turn to section 17 of 
the old Civil Procedure Code, Act XIV 
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of IS?2. In Explanation III to aootion 17 
it ii onaoted that : In aoita arisinjfoat of 
eontraot, the oanse of action arises within 
the meaning of this section at any of the 
following places, namely : — 

(i) the place where the contract was 
made ; 

(u) the place where the contract was 
to be performed or performance thereof com¬ 
pleted ; 

(lit) the place where in performance of 
the contract any money to which the sait 
relates was expressly or impliedly payable." 

On oor finding, the contract was made in 
Delhi ; the place where the performance of 
the contract was completed by delivery of the 
goodci, was at Kasganj. and the place where in 
performance of the contract the money was 
impliedly, if not indeed expressly, payable was 
also Kasganj, The goods were delivered in 
Kasganj and they were paid for in Kasganj. 

This is enough to conclude the matter bat 
we think that, for the guidance of the 
Court below, especially as the point of view 
taken by that Court has been elaborately 
argued by Dr. Tej Bahadur, we should 
express our opinion upon it. 

Before doing so. we should point out that 
the argument for the defendants is only 
relevant, if we were left in doubt as to the 
precise terms of the cantract and had to infer 
them from the ocnduot of the parties. If, 
for instance, the value payable parcel system 
bad not been contemplated and used for the 
delivery and payment of the goods and the 
goods had been rent by Ibe ordinary post. The 
argument for the defendants is that the 
contract was ocnoluded at Delhi and that 
once delivery was made by the defend¬ 
ants to the post office in Delhi, the defend¬ 
ants had done all that they bad contracted to 
do, because the post office was the agent of 
the plaintiffs and delivery to the plaintiffs’ 
agent was equivalent in law to delivery to 
the plaintiffs, especially as the plaintiffs 
themselves had asked the defendants to send 
the goods by value payable parcel post. As 
a matter of fact, as we have said above, there 
was DO suggestion in the letter itself that the 
value payable parcel system was to be used 
though it may be inferred, and, in fact, is 
admitted that both the parties intended its 
use and did nee it. The fiillacy in this 
argument seems to lie in the fact that, when 
Ib9 goods were given to the post office at 


Delhi for despatch to Kasganj, they did not 
become the property of the plaintiffs and were 
not intended to besome their property. They 
remained the defendants’ property unlsss 
and until the plaintiffs paid their price to 
the post office in Kasganj, and to this extent, 
at least, namely, for the purpose of receiving 
their price and then delivering the goods at 
Kasganj, the post office was the agent of the 
defendants, or at least the cooinoD ageot of 
both parties. 

Reliance has been placed on some English 
rulings, which, however, do not seem to us 
of much help. They relate to another 
question, the time when and the place where 
a contract is completed by negotiations which 
have passed through the post. It may be 
conceded that the contract was concluded at 
Delhi but we think that by that contract the 
defendants agreed to deliver the goods at 
Kasganj and reseive payment there and that 
these were essential parts of the contract. 
The case of Thanawala v. Shahtada Bcuudeo 
Singh (l) has been strongly relied on, but 
the facts there were quite different. Mr. 
Chamier, as he then was, after quoting tbs 
terms of Explanation III to section 17 of the 
old Civil Procedure Code goes on to say: 

It is quite clear from the terms on which 
the applicant does business as stated in the 

catalogue sent by him to the respondent that 

the contract was to be performed in Bombay. 
The respondent had to pay for the packing 
and for the freight and it was tho duty of the 
applicant to deliver the goods to the Rjilway 
Authorities at Bombay for despatch to Rae 
Bareli. It is also clear that the price and 
the cost of packing and the freight were to 
bj paid in Bombay by the respondent, 
therefore, the only question is whether 
the eontraot was made in Rae Bareli or in 
Bombay." 

After discussing the correspondence be¬ 
tween ibe parties in that case he went on 
to say : '*1 hold, therefore, that it was the 
lespondent who offered to buy the applicant’s 
goods and it was the applicant who accepted 
the offer. The acceptance was made and the 
contract completed in Bombay and, therefore, 
the Munaif of Rae Bareli bee no jurisdiction 
to try this case." 

The next case relied on was Saliff Ram r. 
Ohaha Mai (2). That case, it seems to us, 

(1) 1 Ind. Om. 826t 19 0. 0. 17. 

(9) U lad, Oac. 712| 84 A, 49, 8 4. I#, J. H89, 
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hag been mieDoderstood. Id the Bret plaee. 
it waa Dot a eoit between two prinoipala for 
damagee for breach of a aoDtraot bnt was ooe 
for oompensation aoder eeotioo 212 of the 
Indian Contraot Aat in reapeat of the 
direel aoDseqaeoees of the defeodant's 
negligenae and miBaondnat as alleged. The 
defendant there was the agent of the 
plaintiff and it wae his doty to parobase 
grain at Karachi, to place the goods on 
the rails at Karachi, and to po^t the 
railway receipt to the plaintiffs’ address. As 
pointed out in the judgment in that aas', 
Und reported at the bottom of page St*) the 
learned Judges say ; “It is quite clear that 
under eeation 17 (a), read with Explanation 
III of Aat XIV of 1882. the present suit 
would not have been within the jurisdiation 
of the Hathras Court. The contraot was 
made at Karachi, where the plaintiffs’ offer 
was accepted. The performance of the oon- 
tract had to be completed at Karachi an 3 the 
money due was pa) able at Karachi. The 
defendant contracted to act as the plaintiffs’ 
agent at Karachi for the purpose of purohas- 
ing and despatching the goods and to do 
certain acts there also. His negligence or 
misconduct, if any, occurred there.” The one 
case out of the many discussed by the Court 
which seems really in point has been dis- 
tinguished for reasons which do not appeal to 
us, that is the case of Suraj Bhan v. 
Punjab Ootion Preu Oo. Lid. (.3). In that 
case the goods were sent from Lahore to 
Delhi but they were addressed to the con- 
signors. The railway receipt was forttarded 
to a banking 6rm and was made over to the 
coDsignees on payment. The lower Court 
ditinguiehes this case because the goods 
were despatched in the names of the con- 
signors. It seems to us, however, that this is a 
distinction without a difference. In both the 
cases, the goods remained the property of the 
consignors unless and until their price was 
paid. Id both the cases, the price had to be paid 
at the place of destination, and in both the 
cases the person who received the price was 
the agent of the oonsigoora and the goods 
only passed to the consignees when the con* 
signors’ agent having received their price 
handed over the goods or their equlvalant, 
* to the consignee-. After 

1018 ^ 

* Pogo of 34 A,—id. ^ 



all, Dr. Tej Bahadur’s argument amounted 
to this :—The post office throughout was the 
agent for the plaintiffs, and that it being 
conceded that the contract was made at 
Delhi, the Court at Delhi alone had juris¬ 
diction ; but in our opinion the system 
adopted by the parties was deliberately the 
value payable parcel system and we think, 
as we have said, that the real contract, 
which was eonoluded at Delhi, was that the 
price of the goods would be paid by the 
plaintiffs at Kasganj and that the defendants 
agreed that the post office should deliver the 
goods to the plaintiffs at Kasganj and 
rejeive payment for them there. 

The result is, in our opinion, that the 
Court below was wrong in returning the 

plaint. We accordingly set aside that order 

and direct that Court to receive the plaint 

and restore it to its original number and 

proceed with the case according to law. 

The costs of this application will abide the 
result, 


Order get aeide. 


SicoNo Civil Appcil No. 1055 o? 1918, 
February 10, lc<20. 

Preienf:—Sir Norman Maoleod, Kx., 
Chief Justice, and Mr. Justice Heaton. 

BAl PARVATI—Depshdant—A ppgLLiMT 

rertus 

MANSDKH JETHA—Plsist.fp— 

^ « , R*8P0ND*NT. 

Ottnl Procedure Code [Act V of ]006). O ITT ^ 
33-^.hVuao. ofconiugal 

du?!, 0*/'^ oTiirt, 

^ Ordiurilj, % Court paisiog a daoret for 

tho wife has alrowlv be^ ? •. ‘^‘•owtioa tkaS 

tonoo of . CnTr„y c„„rt LTI" “‘m'T 

no Tioleneo to hor ^ 

cho diaoboya tho decroo for^^ n. lo jail if 

right., [pfaez. ooL^T coDjogri 


362 


INDIAN CASKS. 


Ill PAR7ATI V. MINIUKB JJTHA. 

Seeond appeal from the deeieioo of the 
Asaietant Jndjre. A. P., at Ahmedabad, io 
Appeal No. 522 of 1917, reversing the deoree 
passed by the Joint Sabordinate Judge at 
Ahmedabad, in Civil Sait No. 235 of 1917, 

Mr. H. V, Divatia, for the Appellant. 

Mr. M. 77. Mehta for Mr. 37. 77. Vakil, for 
the Respondent. 

JUDGMKNT. 

Miclkod, 0. J.—This is a salt broaght by 
the plaintiff, the hnaband, for restitation of 
oonjngal rights against his wife, the hrst 
defendant. The suit was dismissed by the 
Trial Coart. In appeal the plaintiff got a 
deoree. The 6rst defendant was ordered 
to go and live with her hosband. Order 
XXI, rale 33. gives the Coart disoretion to 
order that snoh a deoree shall not be ezeoot* 
ed by detention in prison. The learned 
Appellate Jodge has oonsidered that rale, 
bat oonsidered that as the wife had already 
Buffered rigoroas imprisonment for three 
years on a criminal charge, and was qnite 
aooaslomed to that life, it would not be 
any violenoe to her feelings Io be asked to 
go to jail for wilfol disobedienoe of the 
Coart’s order. 

Now, it may be admitted that the Coart 
has power to give a basband a deoree for 
restitation of oonjogal rights, and no doubt 
the Court has power to order the wife, if 
she does not obey the decree, to go to jail, 
Bot the Code espeoially provides that the 
* Court may order that the deoree •hall n''t 
be executed by detention in prison. Oeneral* 
)y, the tendency of modern legislation is 
against sending women to jail in oivil 
matters. Section 56 of the Code provides 
that they shall not be arrested or detained 
in a oivil prison in exeoation of a decree 
for payment of money, and, except io very 
serioue questions of contempt of Court, 1 
doubt whether a Court would ever order a 
woman to be sent to jail merely for refus* 
ing to obey a deoree ofanordinaty nature. 

It may bo said that deorees for restita¬ 
tion of conjugal rights are of a particular 
nature ; that the law rceognises that the 
basband is entitled to have his wife living 
with^ him, and that the only way to enforce 
bbcdienoe to snob . an order would be 
ordering the detention of the wife in prison 
if she refused to comply with the deeree. 
Bbt the days are past when a wife was 
oonsidered as a mere slave or ohattol 6t 


imt 

the husband. In my opinion, a deoree for 
the restitution of conjugal rights which can 
be enforced by imprisonment, is a relie from 
the barbarous and middle ages It is re« 
ooognised, and has been recognised for many 
years in England, that a decree for restitu* 
tion of oonjogal rights is merely a preliminary 
step to enable a wife to get a divorce when 
she would not otherwise be able to do so, 
since the refusal of the husband to obey 
a decree for restitation of conjugal rights is 
considered as desertion, and desertion equi¬ 
valent to cruelty, and, therefore, such deser¬ 
tion, coupled with adultery, will be sufficient 
to enable a wife to get a decree for divorce. 
That is the only use to which proceedings 
for restitation of oonjugil rights are now 
put in England. In this country they may 
be used by the husband as a means for 
preventing the wife from claiming mainten¬ 
ance, since, if the Court passes an order 
against a wife to go and live with her 
husband, and she refuses Io do so, then 
she is debarred herself from making any 
claim to maintenance. For a wife is only 
eDtitl(d to separate maintenance if eho has 
corns good reason for living apart from 
her husband. In my opinion, it is a suffi- 
oisnt consequeioe frr the refusal to obey 
a deeree for restitution if she has to maintain 
herself, and cannot make any claim against 
her husband for maintenance. In any event, 
in this case the reasons given by the learned 
Judge f'>r refusing to exercise his discretion 
in favour of the defendant cannot basup- 
ported. I should, therefore, amend the 
deoree of the lower Appellate Ooort by 
directing, under Order XXI, rule 33, that 
the deoree shall not be executed by deten¬ 
tion in prison. The appellant will have the 
coats of the appeal. 

Hiatos, J.— 'A decree in this case for 
restitution of conjugal rights is no doubl 
lustiBed by the circumstances which have 
come to liglit in the course of the case. 

But when the Appellate Judge came to 
consider whether he should or should not 
make a direction such as is contemplated 
by Order XXI, rule 3^ of the Oivil Pro¬ 
cedure Code, that is, a direction that 
the decree shall not be executed by 
detention in prison, he decided that he 
would not make any snoh direction* For 
that decision he gave what is to me an 
asloLisbing reason i be thought that because 
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the wife had already saffered rigoroae im- 
prisonment for three years, and was quite 
Bflcuetonied to that life, it would not do 
any yiolense to her feelings to require her 
to go^ to jail for wilful diaobedienee of the 
Court 0 orders. It would be interesting to 
aioertain in how Euany oases of persons who 
had ODoe been sent to jail, it would not 
do yiolenoe to their feelings to be required 
to go to jail a eeoond time. I imagine the 
number would be eingnlarly few. 

Then the Judge gave another reason. He 
said the deoree would be a nullity, and that 
if he were to give scoh a direotion the 
objeot of taking and giving it would be frua- 
trated. That is not bo either. The deoree 
for reslitotion of oonjugal rights, aooompanied 
by a direotion that the deoree shall not be 
exeauted by imprisonment, is not a nullity. 
It IS a deolaration that the marital obliga¬ 
tion of living with her husband rests on 
the wife, and it protests the husband 
against any proaeedings for mainteoanoe 
whioh the wife may institute underseotion 
488 of the Criminal Prooedure Code. Sooh 
a deoree. therefore, does serve a really useful 
purpose. In this oaee I feel not the slightest 
hesitation in saying that the direotion that 
tho deoree shall not be exeouted by im- 
pnsonment ought to be added, for, though 
It is perfeotly true that the wife certainly 
ooght Dot (o be able to eeoare separate main* 
tenaooep it ie equally true that it would be 
neurons to tend her to jail for refnsing to 
live with her husband whom she at one time 
apparently^ bad attempted to murder. L 
theiefore, agree with tbe order propofled. 

Decree an.er.ded. 


madras high CODRT. 

BteoHn Civ.L ArPi*L No. H&5ofl918. 

January 26, 19^:0. 

ifrici / Mr. Jof (ife Sadan*va AiyerBtd 
Mr. Justioe Spenosr, 

duggkmpldi nagamma— 

PliIMTIFF— AfPKLLiNT 


versus 

TIRUMALA RhDDI VENKATA RBDDI 

iND 01I1B88— DiFBNIANTS-'- 
. RlBPOUbBKTS. 

irors.Mvn, note s^ecuied/or ezisling 


Cause of action—Plaint, alternative claim in^Pro. 
miseory note not returtied to defendants—Procedure. 


It is open to the holder of a promissorr note 
executed for an existing liability when suing to 
recover the amount due. to include in his plaint 
both claims in the alternatiro. If ho sues ou one 
such cause of action atid the right to sue thereon 
is not free from doubt, the Court should direct 
him to amend his plaint, so as to convert it 
into B suit based ou both causes of action, or treat 
it as amended and then decide the suit finally, fp 364 
col 1.] ' ’ 

Where in such a suit the promissory note is 
not returned to the defendant, he is entitled to bo 

iudemuified against future liability thereunder 
[p. 364, col. l.J 

Second appeal against the deoree of the 
Court of the Temporary Subdordinate Judge, 
Guntur, in Appeal Suit No. lOl of 1917* 
(Appeal Suit No. 34 of 1916 on the 61e of the 
District Coort, Guntur), preferred against 
the deoree of the Court of the Prinoipal 
Distriot Mnnsif, Guntor, in Original Suit 
No. 807 of 1914. 


rauio appear rrom the jodgment. 

Mr. y. Likshmitioravana, for the Appel- 
lant.—Tbe lower Appellate Coort erred in its 
view of the law that it could not inquire into 
the claim based on the original cause of action 
Every plaint on a promissory note comprises 
both claims, that on the note and also on 
the original liability. The Court could 
award relief on either cause of action Tte 
Privy Council decision in Sam’inathan- 
Vhetly V. toianiappa Chetty (1) igyg 
down nothing to tbe contrary. Jt only 
states that tbe causes of action are djfiferenf 
not that Ibe plaint cannot include both 
^nses of_^ action in tbe alleinalive. The 
District Court should have gone into tbe 
qutstion wheihcr anything was paid 
plaintiff in excess of Rs. 300. 

Mr. N. V, L. Narasimka Bao 
the Reppondent8.~^a»lt^a<Aan CJietty 
Palaniappa Chetty (1) decides that me 
two causes of action are distinct. When a 
pro-note is executed for an existing liability 

the original cause of action bGoomes merged 
in the pro note. “ 


to 

for 

V. 

tbe 


Sa^dasivi Aitar, J. — Paminathan Cheitu 
V. Palaniappa 01 dtp (I) q„o,ed fo; (be 
reBpondenIs only ,how, that the olaim on a 

(l)26Ind. Cas. 228; 41 I, a. 142- Ifi p w xr 
6I7j 17 Now Law Boporls 66; (1014) a "p nil' 
83 L. J. P. C. 131, IlOL. T. 018. ^ 
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promiBBory note, given for an existing liability 
is based on a different oaose of aotioo from 
that on the said existing liability. It does 
not deside that a plaint sannot inslade both 
snob slaims in the alternative. If a plaint¬ 
iff snes on one of snob saoses of astion and 
the right to sue thereon is not free from 
donbt, it is always open to the Coart fand 
in my opinion, it is desirable to do so to 
pot an end to litigation as far as possible) to 
direst the plaintiff to amend the plaint, so 
as to sonvert it into a enit based on both 
senses of aotioo, or treat it as so amended, 
and then to deoide the suit onoe for all. 

The Conrt of first instanse in this ease held 
that no note was ever exesated and hense it 
deoreed the olaim of the plaintiff based on 
the original sense of astion alone 

The lower Appellate Court held that a 
promissory note was exesnted for the debt 
and hense the plaintiff’s salt based solely 
on the original sanse of astion ought to be 
dismissed. It refused to go into the ques¬ 
tion whether more than Rupees 300 has 
been paid towards the plaintiff’s olaim whe¬ 
ther based on the original sanse of aotioo or 
on the promissory note. 

1 think that this is an nnsatisfastory mode 
of disposing of a litigation like this. I 
would, therefore, treat the suit as baaed on 
both slaims in the alternative (the phint 
being treated as amended aosordingly) and 
direst the suit to be disposed of on the merits 
after dealing with the tth issue. [The 
payment of Rs. 30 J found by the Difitriot 
Munsif not having been disputed by the 
plaintiff, the question to be deoided under 
that issue has besome restricted to what 
farther amonuts (if any) have been paid.] 

As pointed out in Ohokkalingijm OUtty v. 
Annamalai Ohetty (2). if the defendant is 
anxious that, in ease the promissory note is 
not returned to him, he might become liable 
to third persons who might besom i holders 
in due sourse of the negotiable instromont, 
the Courts sould obtain proper eesurity from 
tbe plaintiff, before awarding the amount 
(if any^ found due to the plaintiff. The 
plaintiff in this sase has expr(s«ed her wil¬ 
lingness throtgbh(r Coonsel to give a proper 
indemnity bond, if so direoted, for tbe amount 
(if any) which may be deoreed to her. 


The decree of tbe lower Appellate Court 
dismissing tbe suit is set aside and the ease 
is remanded to that Court for disposal in 
tbe light of the above observations. All 
aosts will be provided for in the fresh deoree 
to be passed in that Court. 

Spirois, J.^l agree. 

H. 0. p. 

Appeal allowd. 

Oate remanded. 


OUOH JUDICIAL COMMISSIOJIER’S 

COURT. 

Seco.so Civil Appeal No. 37 op 1918. 

February 27, 1920. 

Pretenf: — Pandit Ranhaiya Lai, A. J. 0. 

LAOHHMI NARAYAN AND ANOTBER— 
Plairtipps—Appsllarts 
vettue 

GANGA BARH.3H SINGB and otbies-- 
DcPENDANrs—R espondents. 

Riparian otonen rights of, ruiture anci extent of. 

The right of a riparian oirnor does not depond on 
tho ownerthip of the soil of the stream. It belongs 
to tho proprietor of tho adjoining land as a natural 
inoidont to tho right of tho soil belonging to biu 
and ho is entitled to tho benefit of it, as ho it to 
all other natural ad rantagos belonging to tho land, 
of Tvhlch ho is tho ownor .It is not bated on pro- 
■oription or a prosumod grant, but rests on tho 
natural adrantages arising from the situation. Tho 
stream may bo |>ormaiiont or intermittent | but so 
lung as it has a natural origin and flows in a known 
or doQned chnnnol, the right of a riparian owner to 
uso its water, when it Rows alongside hit land, 
oontinuot unaffoctod. In addition to tho right to 
take tho wator when tho water flows adjoining his 
land, a person moy also hare an easement to go 
across tho land of annthor, whon tho water rooodoti 
but luch a usor can only be olaimod by virtue of 
prosoriptioQ or custom, [p. 366, ool. 2.] 

Appeal from the desree of the Sub- 
ordinate Judge, Hardoi, dated the 3rd 
November 1917, raodifyiug that of the 
Munsif, Sandila (Hardoi), dated the 14th 
August 1916. 

Mr. A. P. Sen, for the Appellauts. 

The Hon’bla Pandit Ookaran ffath Uitra, 
for the Respondents. 

JUDGMENT.— The pUintiffs are the 
owuere of e hamlet called Patti, fonniDf 
part of Tejtpor, aod thg defendRota Nos* ■ 


(2) 64 led. Cat. 417. 
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W4, ^ojipur prupori 

wbiah stands to the east of it. The river 
Kalyani Bows over plots Nos. 207 and 243 
)(hasTa wbiah appertain to the former. On 
the eastern bank of the river Kalyani, 
adjoining plot No. 246 khatra, lies the 
land appertaining to the village Tejipor 
proper. 

The river Kalyani is a natoral stream, 
flowing in a deflned ohannel for the greater 
part of the year and forms one of the 
tribataries of the Ganges. The proprie- 
tors of thelvillage Tejipor proper olaim on 
behalf of their tenants a right to irrigate their 
land from the Kalyani river as riparian 
owners. The allegation of the plaintiffs 
was that, in Desember 1914, the defendants 
wrongfoHy irrigated 60 bighai of their 
land from the water of the said river 
without any right. They slaimed a deolara. 
tiOD that they were the owners of the 
land, bearing Ncs. 207 and 246 khano, 
and of the water of the river Kalyani 
flowing thereon and sooght to resover 
Rs 120 on assoont of damages from the 
defendants for the water they had need. 

The Ooorts below found that the defend, 
ants were justiBed in using the water 
of the stream for irrigating their fields. 
They further found that in Deeember 1914 
the water of the river had not reoeded 

villl/ t"” boQDdary line of the 

village Tejipur proper as to render the 

°° damage had 

resulted from the use to the plaintiffs. 

* u ® defendants 

•oold not have taken water from the 

river flowing over that portion, without 

treepasBing on the intervening land, belong 

dJ« A The village of the 

defendants adjoins the river so far as it 

llT I’?*' No 246 khana, 

and while the defendants have a right as 

r Parian owners to Uke water from the 

adjoining their village, 

DorLnV® V 1,"®.^^ 

Und I adjoining their 

it WM held*"!’; (1) 

me natural riparian rights in publia navi- 

«L.J.Ch.68, 35 L. 


Kable and tidal rivers as in the slraam 
fl^w.ne on private land. Sinoe the fasts 
of nature sonstitute the foundation of their 
right, the law reoognises and follows the 
course of nature in ovary part of the 
stream The right does not depend on the 
owoerah.p o the soil of the stream. It 
belongs to the proprietor of the eJioining 
and as a nalnral ineident to the right of 
the soil belonging to him and he is entitled 
to the beneat of it as he is to all other 
nateral advantages belongieg to the land 
of whi.h ha IS the owner. It is not based 
on preasription or a presumed grant, but 
rests, as sestion 7, olanse (6) of the Indian 
basements Ast (V of 18S2) shows, on the 
natoral advanteges arising from the 

th 1 g for the helJl 

Gale " a"n “oyo 

Gale, an looident anneied, by ooeralion 

of law, to the land itself ” (Gale on 

tasemente, 7th Edition, page 215*) The 

stream may be permanent or intarmittent • 
bnt, so Uvg as it has a natnral origin and 

riX e? “ obannel, the 

right of a riparian owner to u^a iia »»» 

when it flows alongside hia land oontm 

unaffested. This is slear from the eiplana^ 

onhe'Td P ii'°3tration J of session 7 
of the Indian Easements Act (V of 1882) 

whiah reoogo.zss the right of a riparian 

owner to use the waterof a natnral fft 

though it may be intermittent 

In addition to the right* to tak^ fi,. 

wate „ben the water flows: 

and, a person may also have an easeLnt 
to go aaroas the land of another, when 

the water recedes : but su.h a user aan only 

•Appeal diimitsei. 


*Se<} 8tb Edn pago 240--£’(i, 
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IZZAT HUSAIN KHAN V. RAM CBANDBB, 

ALLAHABAD HIGH COURT. 

SicoND Civil Appeal No. 810 op 1918. 

Jacoary 5, 1^20. 

Fre$ent:~MT. Jostiae Tndball and 
Mr. Jnfltioe Ra6qae. 

IZZAT HUSAIN KHAN— 
Dependant—Aipellant 
versus 

RAM OHANDER and others— 

Plaimtipps and Dependant—Rbj-pondints. 

Pre-emption-^Custom relating to ilO-biswa mahal, 
xohether applicable to haqiat matafarriqa. 

Whoro a custom of pro-omption relates only to 
lands which constitato the 20.tMu?a mahal, there 
can bo no pre-emption in respect of the haqiat 
fnufn/arri. 2 a, and the more fact that the latter may 
at one time hare formed port of tha 20.6i«wa ma^tal 
would make no dideronce. 

Seoond appeal against the deoree of the 
Sabordinate Jadgp, Farrnkhabad, at Fateh- 
garb, dated the 14eh Maroh 1918. 

FACTS.—Defendant No. 1 sold hisAa^io/s 
in three items of properties (Fatehpar 
Katri, Bbojpnr and Bardabagat) for Rs. 1,500 
ander a sale deed, dated 23rd Jone 1915 
apeoifying the prioe of eaoh item separately. 
Plaintiff elaimed pre emption in respeot of 
Fateh par and Bhojpar properties. The 
vendee pleaded want of onstom on the 
groond that the Bhojpur property was 
formerly a grove and, later on, was eon- 
verted into haqiat mufa/arriua and entered 
as SQoh in revenne papers and so the 
dastur dehi was not applioable to it. 
The Ooort of Bret instanee held that 
Bhuipor plot being haqiat mutofarriqa no 
right of pre-emption for or on aeooant of 
aaoh a plot ooald arise if it was not 
liable for Government revenne, and a 
holder of land not liable for revenne ooild 
not, for the pnrposes of the land, be regarded 
as a oo-sharer and, Qonseqneotly, the onstom 
did not apply to the plot in dispute. It 
also found that at the time ihe dastur dehi 
was prepared this plot was a grove not 
assessed to rent. 

The plaintiff appealed and the lower 
Appellate Court decreed the appeal hold¬ 
ing that the onstom of pre-emption applied 
eqaally to the Bbojpnr plot also. 

Dr. S. M, Sulaiman, for the Appellant. 

Mr, N, P. Aslhana^ for the Respondents. 

JUDGMENT,—This appeal mustsnsoeed, 

- It relates only to the property | situate in 
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GOBI NATHU BlROU V. BlEHiRAH TI/U PATIt. 

mauzj Bbojpnr, a piese of haqiat mutafar^ 
Ttqa" The Oonrt of Brst instanoe held (hat 
the onstom in the village was one pertaining 
to the khalsa lands wbiob oonstitnte the 
20 mahal. It, therefore, held that 

there was no proof of any onstom in reference 
to the haqiat mutofarriqa.'* It asoordingly 
dismissed the olaim so far as it related to 
the property now in dispute in this appeal. 
The lo wer Appellate Oonrt was of opinion 
that, beoansa this land bad onoe formed 
part of the 20*&iftoa mahal, the onstom 
ought to be deemed to apply to it as well. 
With this we Bod it impossible to 
agree. The plaintiff oame into Conrt prov¬ 
ing a onetom among the oo sharers of the 
20 biswa mahal In reapeot to their shares 
in that mahal. There is no evidenos of 
the existenoe of a onstom among the eo- 
sharere of the **haqiat mutofarriqa.** The 
onstom is not atlaohed to the land. It is 
true that the land in dispute may onoe 
have been a part of the 2J bitiea mahal, 
hot oironmstanoes have altered and it no 
longer is part and parcel of that mahal. 
The result is that it is no longer within 
the onstom as set ont in the u>a)ib‘ul ars, 
and the olaim was rightly dismissed by 
the Ooort of Brst instanoe. We, therefore, 
allow the appeal, set aside the deoree of 
the Ooort below and restore that of the 
Oonrt of first instanoe. The appellant will 
have his oosts in this Oonrt and in the lower 
Appellate Ooort. 

Appeal alloiped. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 95 of 1919. 

Febrnary 10, 1920. 

PreAsnf :~Sir Norman Maoleod, Kr., 
Chief .Inatloe, and Mr. Jnstioe Heaton. 
GOBA NATHU BAROLA—Plaintiff— 

Appellant 
tersus 

SAKHARAM TBJU PATIL— Defindanf 

—Respondent. 

Oivil Procedure Cede (Act V of 1909>, •- 47— 
Eteeution of deerte^Deeree^holder aueUon-purckeeer, 
euit by, againei judgment.dehior ojkI ttranger to 
recoveripocMuien of property pureh*ted, ; whether 
harridt 
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Whcro a decree-holder auction-porchasor in 
trjiDjf to obtain possession of the property i.ur- 
ohwed hy h,m is resisted not only by the judgment, 
debtor but also by a stranger >vho claims to have 
an interest in the property, his proper remedy is to 
bring a separate suit for possossiou both as against 

tho stranger. 

Section 47 of the Civil Procednro Code is not a 
oar to the maintenance of such a suit, 


Appeal from the deeieion of the Diatrist 

Khapdeeb, in Appeal No. 403 of 

1917, reversing the decree paaeed by and 

remanding the snit to, the Joint Snbordinate 

dodge at JalgaoD, in Civil Sait No 83'^ 
of 1916. 

Mr. P. B. Skingne, for the Appellant 

JUDGMENT. 

Macliod, 0. J.—The plaintiff in eieontion 
of hi8 decree porohaaed the soit property 
with leave of the Ooort. Not being able 
to get posaeseion after hie parohaee. he 
brooght thieeait againet the let defendant 
hisjodgment debtor, and the 2nd defendant.’ 
who claimed to have an interest in the 
property bat who did not 611 the position 
0 a jodgment-debtor with regard to the 
plaintiff. The Trial Coart dismissed the 
suit as QgaiDFt both defendants on the 
groand that the plaintiff was the repre- 
eeptative of the decree-holder, and the 
salt was barred ander section 47 of the 
Civil Prooedare Code. 

Id appeal, the decree of the Trial Coart 
dismissing the suit as against the latde- 
fendant was apheld. bat the decree as 
against the 2nd defendant was set aside 
and the soit was remanded for trial. 

The plaintiff has appealed against that 
part of the decree which dismissed his 
eait against the Ist defendant. The let 
defendant has not appeared, and we have 
not had the advantage of hearing what 
he might say on the qaestion before as. 
No doabt, in the case of Sadathio v. Ncrapan 
Vtthal (1) It was held by a Bench of this 
Coart that a decree-holder by becoming a 
porohaser at a Coart sale did not cease to be 
a party to the suit within the meaning 
of section 47 of the Civil Procedure Code, 
and that, therefore, proceedings for delivery 
of possession of the property purchased by 
the decree-holder were proceedings in 
execution of the decree, and fell wihin 
the scope of section 47 of the Civil Pro¬ 


cedure Code. Now. in this case if defendant 
No. 2 had not been a party to the soit, the 
facts of the case woold have brooght the 
Bait within that decision. Here we have 
another party claiming title to the property 
purchased who was not a party (o the 
original suit, and that. I think, distinguiahes 
this case from Sadaihiv v. Naragan Vilhal (1) 
If the judgment of the lower Appellate Court 
were to etand, it would follow that the 

plaiQt.ff would have to prooeed io eiooution 
prooeedmge aga.uat the let defeodant, aud 
file a aeit against the 2nd defendant The 
eieoQtion proceedings against the let de 
fendant might result in bis having to 6Ie 
another eait against the let defendant if 
he mattera ,n dispute between him ;nd 
the Ist defendant oonld not bo daoided 
eisept by means of a snit. That would be 
a very unfurtouate result. For myself I 
feel .noliued to doubt the desision in 
iudu./iiv V. A'urupan V.lhal (I), j 

prefer to follow the desision of tho Poll Bansh 
of the Allahabad High Court in 
Banwart Lai (2). However that may be 
in this ease I thmk, I ,an some to the 
sonsins.on that, althongh the plaintiff remains 
a party to the snit as against tbs l,t 
defendant yet the 2nd defendant nut being 
a party to the snit. the plaintiff’s proper 
remedy ,n order to get possession of the 
property purohased at the Court-eale wonid 
be by filing a salt against both the 1st 
and 2nd defendants. By purohasing the 
property the plainitff no doubt doe. not 
sease to be » Party to the soil. But he 
fills quite a different oapasily as aostion. 
porohaser. It appears to me that it woold 
bo more oorreot to eey that as aostion 
pnrshaser ha asqniros a different aet of 
rights whioh entitle him to some to the 
Court lor proteslion by filing a snit, instead 
of prooeed.ng in exesnlion. I 
there ore, reverse the desree of the lows; 
Appellate Coart diemissing the snit against 
the 1st defendant, and direol that the snit 
against both the defendants ehonid be 
remanded for Iria and adjndi.ation on the 

oTttapp?at. -St: 


^(1) 11 Ind. Cas. 987( 
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.■n Whether the desision 

in SadcA.v V. Naravaa Vithal (1) is sorrest 
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not (and I thick it may need reoonaidera* 
tion), yet the case, as presented by the 
plaintiff here, is certainly not one which 
can be summarily dismissed on the gronnd 
that the sait will not lie. Wbatevor the 
true facts may be, the plaintiff is seeking to 
recover possession from two persons, defend¬ 
ant No. 1 and defendant No. 2, and the relief 
he asks for against defendant No. 2 he could 
not obtain by proceedings in ezeoation. 
Therefore, he is driven to bring a sait, 
and, as my Lord the Chief Jnstice has 
pointed oof, it would really be a legal 
absurdity to compel him for one matter 
which ought to be disposed of ai one 
case, to take separate proceedings: Brat, 
proceedings in ezeoution against defendant 
No. 1; and then a snit againstdefendant No. 2. 
However involved our law of procedure 
may be, I feel quite certain that it was 
never intended to produce results of that 
kind. 

Decree reverted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Bbooiid Civil AppazL No. 259-B of 1919. 

July 28, 1^20. 

rreteni Mr, Kotwel, A, J. 0. 

Mueammai RAIJI—PLAiHTirr^AppcLLiMT 

vertut 

SHRIRAM— DiriKIART^RlSPOHDBHT. 

Bindu LaiO^Widev, alienation hy, nature of-Poe- 
teuton of iraneferte, whether wrongful, 

A transfer by a Hinda widow is roidablo, and 
until tbo roTortioner signifies his intention to 
avoid it, the transferee cannot bo deemed to bo in 
wrongfnl possession of the property alienated. 

Appeal against the decree by the Die* 
trict Judge, Amraoti, in Civil Appeal 
No. 5 of 1919, dated 24tb March U19. 

Mr, 0. fi. Tradhan^ for the Appellant. 

Mr. M. F. Joc^t, for the Reepondent. 

JUDGMENT.^Tbe defendant ie a trans* 


feree of a 6eld from a widow. The plaint¬ 
iff IS a reversioner who obtained a decree 
for possession after the widow’s death 
against the defendant in Civil Suit No. 187 
of 1917, and now sues for mesne proBts 
for three years, two of them being years 
prior to the date of the above suit. The 
lower Courts have dismissed the claim for 
these two years. The plaintiff appeals. 

The lower Courts’ decrees are quite 
proper. The transfer to the defendant by 
the widow was only voidable t Bijoy Qopal 
Muherix v. Krishna Mahuhi Dehi (1), and 
until the plaintiff bad signiBed her inten¬ 
tion to avoid it the defendant could not be 
deemed to be in wrongfol possession. The 
transfer was not repudiated before the 14th 
May 1917, the date of the institution of 
Suit No. 197 of 1917, and no mesne profits 
can be claimed for any period prior to that 
date. Reliance is placed on Bayhoha Arelay 
V, Bagho (2), and it is urged that the 
plaintiff should be given, if not mesne pro¬ 
fits, at any rate, some amount ae compensa¬ 
tion for the defendant's nse of the land for 
those two years, but that was a ease in 
respect of tenancy land and the defendant 
was deemed to hold under the implied 
agreement to pay for the nee of the land. 

The appeal fails and ie diemiseed with 
ooets. 

Appeal ditmitted 


(1) 84C. 329 (P. 0.)j II 0. W. N. 424| 6 0. L. J. 
834| 9 Bom L. R 602) 2 U. L. J. 183) 17 M. L. J. 16l| 
4 A. L. J. 829) 841 A. 87 (P. 0.). 

(2) 14 0. P, L. B. 129. 
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ALLAHABAD HIGH COaBT. 

Okimmal Ratibion No. 424 op 1 '2J. 

Angast 20, 192C. 

Present .- — Mr. Jastioe Gokal Praead. 

8HEO BALAK— Applicant 

versus 

EMPEROR— Opposite Partt. 

Criminal Procedure Co<U (Act V of 1898), a 439 
476—PtfnaJ Code [Act XLV o/1860>, «. 182-C8m.’ 
plaint not enquired into~Or<Ur caUim; upon com. 
pla%nant to show cause why he Mould not he pro. 
uculcd, Ugality of—Revision^High Court, power of 
interference of. 


AocuBcd presoDtod a complaint to the District 
Magiatrato who. without giving him an op[>ortunity 
of having his complaint inquired into, and without 
any inquiry into tho complaint, called upon tho 
accused to show cause why he should not bo 
pr^ocutcd under section l(s2 of tho Penal Code • 

Held, 11) that tho order of tho District Magis. 
trato was illegal and improper, as a complainant 
can bo made to suffer tho consequences of bis 
action only when liis complaint, after full and 
open inquiry, is found to bo false i [p. 370. col. l.l 
n that tho High Court had power toroviso tho 
order, although no 6nal order directing tho pro- 
Mcution of tho accused had boon passed, [p. 370, 

CrimiDal revieion against the order of the 

Sub Divisional Magistrate. Banda, dated the 
17th Jane 1920. 

Mr. Earn liamo Prasad, for the Applisant. 
Ihe Assistant Government Advocate, for 

tbe OrowDs 


JUDGMENT.—-The ciroomstanaes under 

whiah this application arises are rather 
lengthy and of a pesoliar nature. It appears 
that one Sukhnandan, who was th0fom6ardur 
of a village, paid op the Government revenue 
due from htusammat Dularia, one of tbe so- 
sharers. The aaeoeed is said to be her 
sartarahAar or manager, bakhanandan applied 
cnder »eotioD 184of the Land Revenue Aot 

and got an ex parte order for the attaobment 
of the property of the applieant. The ap- 
pliaant who bad got information of this order 
applied on the 18th of Mareh 1920 to tbe 
Naib-Tabsildar that the order of attaobment 
was bad, inasmuah as he had nothing to do 
with liusammat Dularia. Tho Naib Taheil 
dar forwarded the application to the Deputy 
Collector for orders. On the 25th of March 
192o the Deputy Collector asked the Tahsil* 
aar for a report and stayed proceedings. 
Ibis order reached the Taheildar on the 27th 

^ u 1920. He informed tbe Naib- 

iabeildar, the tran76aqfmaie»# and the qurq. 

24 


a-nin who are said to have received this 

order on the 28th of March 1920. Notwith* 

stinding this, the qurqimin prooeedii to 
attach the house of Sheo Bilak saying that 
the house belonged to ilusammat Dohria. 
The applicant, therefore, put in an application 
before the Deputy Oolleotor who asked the 
Tahsildar to enquire into the matter and 
report whether the applicant was tbe 
sirbarahkar of Miitamm'it Dularia. The 
Tahsildar made enquiries and came to tbe 
coQolusion that the accused was not the 
sarbarahkar of Musammal Dularia and that 
the attached house did not belong to her 
On the 12ch of May 1920 the Deputy 
Collejtor directed the attachment to be re- 
moved an! it was so removed Oo the Slst 
of May 1920 the applicini, Sheo Balak, made 
a complaint to the District Magistrate 
against the Naib-Tahsildar and tbe qurqamin 
alleging that they bad a grudge against him, 
and acted most improperly in attaching hia 
house and ill treating and insulting the ladies 
of his house, and that notice should be taken of 
this conduct of theirs. The DiHrict Magistrate, 
who seems to be a new man, passed an order 
to the following effect r—'SQb-DivisioQal 
Magistrate, please take the statement of this 
man on oath and, if possible, institute a suit 
against him under section 182, Indian Penal 
Code.” This order was passed on tbe same 
day on which the application was pat in 
without even examining tbe complainant in 
support of his application, Tho accused 
applied through hia Pleader for a copy of this 
ordflr which was refused. Cn the I6th of 
June 1920 the Sab-Divisional Magistrate 
took the statement of the complainant on 
oath and, without deciding bis complaint or 
hearing his witnesses or any other evidence, 

issued a notice to the applicant 00 the 17th 

of Jane 1920 to show cause on the 30th June 
1920 why a case under section 182 of the 
Indian Penal Code should not be started 
against him. The applicant applied for a 
copy of the full order dated tbe I7th of 
June 1920 passed by the Sub Divisional 
Magistrate but this copy was also refused. 
The applicant comes here iu revision. A 
preliminary objection was taken by Mr 
Malcom-.oo,the learned Government Advocate* 
that no revieion lies inasmuch as the applicant 
has been called upon to show cause and no 
order has been pxssed for his prosecution 
yet. I cannot accede to this argument It 
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bag been held in the ease of Ohadha 
V. Emperor (1) that an order like this 

with that deeiaion. J, therefore, repel the 
preliminary objeotion. 

The above statement of fasts will 
show olearly that the whole ease has 
been very badly managed. The appli- 
oant hag not been given a ohanoe of 

having big oomplaint enquired into and the 
order of the Oiatriot Magistrate, praatieaily 
directing big progeootion without any enquiry 
into the complaint, was most improper and 
wag not justibed by law. Moreover, in a case 
like this, where serious allegations are made 
against responsible oflideri like the Naib- 
lahsildar, hia subordinate, and the qurqamin 

Ik ‘“^be interests of the publio and 

the Government that the complaint should 
immediately and thoroughly be enquired into, 
and if It IS found to be true the persons com- 
plained against should bo removed from the 
service or otherwise dealt with. It is only 
when the complaint has been, after full and 
open enquiry, found to be false, that the com- 
plainant should be made to suffer the con* 
sequences of bis action. It is only if pro- 
•eedings are taken promptly in this way that 
the people can have oonBdence in the 
administration of justice. The whole action 
of the District Magistrate has been most ill- 
advised. I, therefore, allow this application 
in revision, set aside the order of the Court 
below directing the accused to show cause 
why be should not be prosecuted under 
eeotioD 182 of the Indian Penal Code, and 
direct the Magistrate to proceed to a determ¬ 
ination of the complaint of the accused 
according to law. 

AppliMtion alloired. 


[1921 


PATNA HIGH COURT. 

Criminal Revision No. 460 op 1920. 

October Id, 1920. 

' — Mr. Justice Jwala Prasad. 

RUPA SINGH ANOANOrflBR—AooasiD_ 

Petitioners 

EMPEROR— Opposite pARTf, 

Procedure Code (Act Fo/I8P8),a.360- 
ta^ xcUhdrawn from nic of UagittnUe-ilafi,Irate, 
ichclher ceases to exercise junsdict,on~Do novo trial 

Accused, failure of, to demand new trial, effect of. 

A Mngifltrato ceases to oxoroiso jurisdiction 
witlnn tho meaning of aection 860 of tho Criminal 
Irocoduro Code when a case is withdrawn from bis 
uio, and where, m such a case, tho accused, on 
tho wise being sent to another Mngistmto, foil to 
ask for a now trial tho latter Magistrate is oom- 
po on to record tho remaining oridonco and 
pronoiiiico judgmont. [p. 371. col. 2 .J 

Mr. J. t\. Afaitra, for the Petitioners. 

JUDGMENT.—The petitioners have been 
convicted of theft under section 379, Indian 
Penal Code, for having removed a lot of 
bamboos stacked in front of the honsa of the 
complainant. The conviction is assailed on 
the following grounds:^ 


(1) 36 Ind, Oas. 878| 14 A. L. J. 861| 18 Or. L. J. 

40t 


That the bamboos removed originally 
belonged to the clnmp of bamboos standing 
on the petitioners’ land. Plot No. 131, The 
oompUinant’s bamboo clumps stand on Plots 
Nos. 74 and 76, which are contiguous to 
Plot No. 131. 

No doubt, according to tho measurement 
of tho Amin, there were some clumps on the 
border land extended to the petitioners’ Plot 
No. 131. The number of barabao clumps 
in dispute is very largo and all of them 
cannot possibly belong to the oluiop on the 
ridge extending to the petitioners’ Plot No. 
131. The petitioners’ plot has been found 
to be a cultivated one. The Magistrate 
has deBnitely held that the complainant peace¬ 
fully out and removed the bamboo clumpe, 
from his Plots Nos. 74 and 75 and that it 
is possible that some of the bamboos may 
have been taken out of the extended clump 
on the petitioners’ land. The petitioners did 
not object to it at the time of the cutting. 

In fact, there was no dispute between them 
about it. Subseqaently, a friction arose 
between the parties, a few days previous to 
the present ocourrenee, on aoccant of the 
cattle of the brother of the accused having 
trespassed oo the AAodAor laud of the coia* 
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plaiDant, and, oonseqaently, the petitioners 
removed foroibly in a body the bamboos 
etaaked at the hcase of the complainant. 

The Oonrt below baa eaid that there ie 

no aotoal evidence of the bamboo damps 

belonging to the petitioners, bat, as observed 

above, it may be possible that some of the 

bamboos may have been ont from the extend 

ed olarop. There was, in the airoamHtanoes, 

no bona ide dispute and, as a matter of fa«t, 

no justiBoation for removing the bamboo®, 

whether some of them belonged to the oom- 

plamant s land or not. when they were lying 

duly out and stored and were in the posses- 

Sion of the oomplainant at his hoose. The 

removal of the bamboos from the possession 

ot theeomplainant oertainly oonstitated an 

offense order ^ eeotion 379, Indian Penal 

Code. There is, therefore, no foroe in this 

contention of the learned Vakil for the peti- 
tioners. 


The petitioners have, however, relii 
more upon the legal ground than apt 
the facts of the case. That groond is th; 
conviction of the petitioners upon the evidenc 
pertly by the Magistrate who convicted ther 
and partly by another Magistrate, is n, 

350 of the Code of Criminal Procedure an 

to the ruling. Deputy Ufal Remembrance 
^^ Upendra Kumar Qhote ( 1 ). The oirooQ 

“re e 

R pending in the 61e of Maub 

bafdar Hussain. Beoond Class Magistrat. 

ee“e evidence. Upon th 
petition of the aomplainant. the oas 
was withdrawn from his 6Ie under seotio 
and was made over to the present Magia 
trate, Mr. S. C. Sarkar, who concluded th 
trial and convicted the accused. The peti 
goners did not press for a de novj trial 
1 he charge was framed upon the evidenc 
recorded by Mr. Safdar Hussain and th 
prosecution witnesses were further cross 
examined after the charge. The accuse, 
then entered upon their defence and ezamin 
ed sever^ witnesses. It is said that Maulv 
bafdar Hussain was in the District and 
therefore, did not cease to exercise jurisdic 
tion in the case and, hence, section 350 hac 
no application and that Mr, Sarkar shouh 
have held a de novo trial, unless the aoouset 


(1) 12 0. W. N. 140 at 



expressly waived their right to have the 
witnesses re-summooed. In this, no doubt 
the learned Vakil is supported by the case 
of Deputy Legal Remembrancer y. Upendra 
Kumar OhoseH). That case, however, has 
gone far oeyond the words "may demand” in 
proviso (a) to eeotion 350. It has been held 
in a number of oases that a Magistrate 
oeases to exercise jurisdiction when a case 
18 withdrawn from his file, as in the present 
case : tide Palaniandy Qounden v. Emperor 
(2), bloheeh Qhandra Saha v. Emperor (3) 
Emperor V. Nanhua (4) and Barachi v. 
Emperor (5). Therefore, section 350 does 
apply to the present case. Under proviso (a) 
to that section, the accused person ''may de¬ 
mand that the witnesses or any of them be 
M-summoned and re-heard.” The Calcutta 
High Oourt.in a later case Brindaban Ohander 
Da.v hhaguddin ChoMury (6), laid down 
that the accused should ask for a trial de 
novo The accused in this case did not ask 
for it. and, upon a true construction, scope 
and the meaning of the section, I am clearly 
of opinion that the trial is not vitiated. This 
contention must also fail. 

It is then said that the conviction of the 

petitioners under section 362, Indian Penal 
Oode, as well as under section 379 is 
wrong. 1 do not appreciate it. The two 
sections contemplate distinct offences, the 
former of theft and the latter of assault. 

There IS also no reason for any grievance 

upon this point, for the Magistrate has 

not passed separate sentences under each 

of the sections and the sentence of 

Ks. 25 each under any of the sections is not 
severe* 

Then remains the contention that the 

342 of the Code of Criminal Procedure. The 
accused were examined. They also filed 
written statements and were not at all 
prejudiced. The circumstanoes of the case 


(2U lod. Cas. 6^ 32 U. 218:6 M 
Or. L. J. 148. 

O.W.N.416, 7Or, 


h. T. 218,9 
L. J. 220; 7 


• # 






16 Cr. L. J. 354. 

(6) 35 Ind. Gas. 961t TJ B R fioinx tt 
Bur. L. T. 78, 17 Cr. tl. J 40i ^ 

^^(8) 4 Ind. Oa., 67,13 0. W, N. 660,l0 0r.L.J 


P. 143, 6 Or. L, J. 434. 
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The petition is rejected. 

Buie (litcharged. 
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ALijAHABAD high court. 

Criminal Appeal No. 68 op U20 

April 17, 1920. 

Pmen/;—Mr, Jastiae Walsh 
MOHAN SINGH— Appellant 

vcreua 

Penal Code (Acl XLV of m> 0 ) . Anfi^n - , 

du^V’ ^ (2)-CAari,ff. contents of-ProsecutiJ, 

In a trial for criminal breach oftrunti,, rcsncct 
of money, although under section 222 < 2 ; of^ho 
Ontn.nal Procedure Code tho accused may be 
charged ui respect of the gross sum received by 
him, without specifying any particular item of 

constituent 

parts of the ^aoss smn, noTorthelese, tho prosccu. 
tion roost dooido what amount they arc prepared to 
proTo the accused lawfully received nod lawfully 
expended and what total sam, and how tha^ 

he has either unlawfully 
ox^ndod or failed to account for in such a way 
ante leave no doubt that holms licen engaged in 
criminal misappropriation. And. in order to 

convict, there must bo a deCnito finding of a 
certain definite sum traced to the accused, ami 
clearly shown to have been wilfully and unlawfully 

l"oi ?Th **■ 

Oriminal appeal against the order of the 
Additional 8e«Bione Jodge, Moradabad. dated 
toe 24tb ol November 1919. 

Mr. A. 8. Otborne, for the Appellant. 

Mr. Lalit Mohan Banerji, Government 
i’le«der, for the Grown. 

oaee had the aeqaiesoenee of all three aeseeeore 
and one cannot help feeling that, probably, id 
recording a oonvietion. be was not far wrong 
in the sense that by a eort of rough jaetiee 
he hae arrived at a right determination. But 
n^bing la more dangeroas in ariminal law 
than the syaiem of eonvieting a pereon on 
•ome vagne genewl notion when the real 
•harge has not been eelabliahed. In this 


eape I have grave doabte whether the form 
of the charge in which it was sent to 
Sessions was one which the learned Sessions 

dodge ever ought to have entertained. Un¬ 
doubtedly, section 222 (2) of the Code of 
Onminal Procedure enables a man to be 
obarged for oriminal breach of trust in 
respect of a groes sum received by him 
between certain dates without specifying any 
particular item of any particular date in 
respect of the constituent parts of the gross 
sum, but I think that that is meant for a 
case where he is charged with embezzling 
thegross sum. The authority referred to 
daring the argument in this case on behalf 
of the, Emperor v. Ibrahim Khan (1), 
eertainly bears out that view. In that case 
the accused was charged with having oomitted 
a criminal breach of tiust in respect of a 
gross Fum of Rs. 208 12 fees which he had 
received on 18 different occasions from persons 
in respect cf grazing cattle. It was no part 
of his doty to expend any part of that sum. 

It was hie duty to pay it into the Treasury. 
He did not do so but appropriated it to his 
o«n nse. That was a gross sum within the 
meaning of section 222 (2), as was decided 
by the learned Jndges in that case. But that 
is not the case here, and section 222 nuU be 
construed and controlled in the light of the 
governing provision which requires such 
particulars to be given as are reasonably 
eefEoient to give the accused notice of what 
he has got to meet. Sub-olaose (2) is merely 
a particular illustration which the Legislature 
1 as enacted so as to make the case free from 
doubt which might oiherwise have riseo. 

But the oases must be very rare in 
which, where a trader appoints a 
general agent or manager of a sub-branch, 
with general authority to sell goods, collect 
money, purchase goods, pay labour dues and 
general expenses, it is sufficient to fling into 
the charge an alleged balance or net profit 
which the agent is supposed to have earned 
and say that, in respect of that net profit, he is 
fiuiUy of misappropriation of every rupee 
which he cannot produce or explain. One 
difficulty in that procedure is, as it seems to 
me, that it offends against the principle that 
theonne is on the prosecution and they have 
DO right to throw the onne upon the accused 

(1)7 Ind. Ooc 180, 33 A. 80, 7 A, L. J. 807, U Cr. 

L, J. 412. 
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ID reipeot of tbe charge. They comt make 
op their mind what amount they are 
prepared to prove he has lawfully 
received and lawfully expended and 
what total sum, and how that total sum is 
made up, he has either unlawfully expended 
or failed to aasount for in snah a way 
09 to leave no doubt that he has been engaged 
•n ariminal misappropriation. 

In this aaee I think, having regard to the 
fact that the law in this eoontry does not 
permit an aooused person to give evidence on 
oath and, therefore,'puts eoneiderable ohslaeles 
in tbe way both of tbe proseaution and of an 
aaauaed person in a case of this eharaoter, 
the power to examine the aaoused at the 
trial with a view to enable him to give an 
explanation ought to be carefully exeraised. 
Reading the examination of the accused in 
this case and the somewhat rough and ready 
method by which the learned Judge arrived 
at his 6oal oonclueion, the learned Judge 
seems to me to have gone dangerously near 
filling up tbe gaps in the prosecution evidence 

by the answers extracted from the acoused in 
his examination. 

It is to be feared that the provisions of 

section 342. Criminal Procedure Code, are 

sometimes either misunderstood or used for 

a purpose for which they were never intend¬ 
ed. 

Although transactions which involve civil 
liabilities may amount to criminal offences 
and often they do. so that the dividing line 
between tbe two in a discussion of tbe case 
18 almost indistinguishable. On the other 
hand. I have always set my face moat strong¬ 
ly against permitting an employer of labour 
when be entrusts a sob-agent or manager 
with large powers without any very clearly 
defined rules as to how those powers should 
be carried out, how his hooka should be kept 
and bis accounts from time to time made 
upj and when he finds that those powers 
have been abused and there is a failure to 
render^ a satisfactory account resorting to 
the criminal law, not for tbe purpose of 
punishing an offender or in tbe public 
interest but as a means of putting tbe 
screw on to extract money from the agent. 

In this oase the principal agent who was 
sent by the prosecuting company to inveati- 
gite tbe affair admits that he extracted 
from the accused a promise to pay, and 

I fto enrprised that the learned Judge 


should, in a case of this kind, have awarded 
any portion of the fine as what be call 

oompensation” to the prosecuting company 

I should, in any event, have quashed that* 
part of the sentence. I regard it as a 
mistake and one calculated to encourage 
rather than otherwise, employers and masters 
using tbe criminal law for an indirect pur¬ 
pose of their own. 

There is no getting over the fact that 
tbe prosecution themselves made tbe initial 
mistake of falling to support the charge 
with any account whatever representing what 
they put forward as the true account show- 
ing how much had been embezzled, and the 
learned Judge has merely come to tbe con- 
elusion that ona rough calculation tbe accused 
has probably misappropriated something like 
Rs. 450, if not more. That will not do. 
There must be a definite finding of a certain 

definite sum traced to the accused and 
clearly shown to have been wilfully and 
unlawfully appropriated to his own use. 
The prosecution made a feeble attempt to* 
discharge this duty in respect of three items. 

They proved that one Allah Bakhsh had* 
taken a receipt for R^. 480 and one Majid 
had taken a receipt of Rs. 163 for grass 
sold, but, inasmuch as both these items 
were entered by the accused in bis accounts 
the charge as to his having failed to account 
for these receipts obviously breaks down and 
it becomes a question whether be had pro- 
perly expended the difference between what 
be had in his possession and what he had 
included in the sums which in fact he 
received. They went so far as to call one 
independent witness, named lebri Prasad 
who proved that he bad paid tbe accused’ 
Rs. 250. Inasmuch as tbe accused had 
never denied the fact and bad entered it 
in hie own handwriting in his accoante, tbe 
object for which this witness was called is 
not apparent. It did happen that, in 
the course of tbe case, one sum, namely, of 
Rs. 400, alleged to have been paid to one 
Binda Mai Bania and vouched for by him 
on the Ist of May 1919 was put forward 
by the accused as accounting for part of 
the money which was not forthcoming and 
a receipt is on tbe file purporting to’be a 
receipt by Binda Mai Bania dated the lat 
of May 1919 for that sum which might 
have been paid in instalments or even in a 
lamp earn on that date. It is trua that in 
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order to estabHeh a right to have witnesees 
spmiDODed the defenoe ought to provide a 
liit before the Magistrate but in a ease of 
this kind the neglect to exercise that right 
ooght not to be judged too harshly, having 
regard to the somewhat roving nature of the 
charge, but, inasmuch as the learned Judge 
had the receipt before him and the Legis* 
lature had provided by eestion 540 of the 
Oode of Oriminal Procedure an admirable 
weapon in the hands of the Court for satisfy* 
ing itself upon any essential matter left in 
doubt, and inasmuch as the accused in this 
case himself invited the Court to summon 
this witness, I am unable to understand why 
the Sessions Judge did not call for the Bania 
and examine him under that section. How« 
ever, he chose not to do so and I am, there* 
fore, the less able to understand bow he 
could possibly commit himself to the find¬ 
ing, which is one of the few definite findings 
of fact which I can discover in the judgment, 
that this receipt is a clear forgery. 

On all these grounds the conviction and 
the sentences must be set ande, and the fine, 
if recovered, and to the extent to which it 
has been recovered by either payment or 
distress or execution, must be refunded to 
the acoDsed person, and any goods seised from 
him or his family in execution of the fine must 
be restored and the Court must take steps 
to direct that that he done without any delay 
whatever. On the other hand, I think 1 must 
re commit the accused to the Sessions on 
one definite charge, at any rate, namely, the 
alleged uttering of the forged receipt alleged 
to have been given by Binda Mai on the 
let of May 1919 vhioh I have initialled 
M. 8. I. , or, alternatively, nnder section 235, 
of having embezzled that ssm of Rs. -tOO. 
Of course, if the receipt ie really a forgery 
aud the money was never paid the accused 
must have dishonestly applied the money to 
bis own nee. 1 direct the Sessions Jndge 
also to frame any ebarges which he may 
find upon the evidence (l have been unable 
to find any other upon the evidenae on the 
reeord) of embezzlement of any specific sums 
such as those I have mentioned, namely, 
Be* 480 paid to accused by Allah Bakbsh, 
Bs. IfiS paid by Majid and Be. 250 paid by 
Ishri Pracad, and decide the question with 
regard to those suma of money whether they 
have been received at any time by the 
ftceuied and the receipt wilfully concealed 


[1981 

from his master and the amounts or any part 
thereof wilfally applied to bis own nsec 
The aoaused must not be released from 
oastody. He must be detained in custody as 
a prisoner waiting trial until the re hear* 
ing of this case in the Sessions Court, 
I send the case for re-trial by the Sessions 
Judge of Moradabad. 

He trial ordered. 


PATNA HIGH COURT. 

Criminal RtvisioN No. 462 op 1920, 
October 16,1910, 

Prccenf:—Mr. Justice Jwala Prasad. 
LACHMI SINGH and oth IRS—2no 
Party—Pbtitioncrs 

KMPEROR— Opposite Party, 

Criminal Procedure CoiU {Act Vof 107, 

dispute a$ to, abernce of—Proceedinfi 
appropriate—Security to keep the peace—Proccedirigi 
againet eei'cral portont —Overt acts, proof of. 

Wlif-ro one party ia dearly in poagcaiion of pro* 
perty and nnotlior party wants to take foioible 
poaaoRaioii of it, thoro ia no diaputo as to poasosaioa 
of tho property within tho moaning of aoction 146 
of Iho Criminal Pn)coduro Code, and tho appro- 
priato coiirao ia to initiato procoodinga undor aoction 
107 of tho Codo. [p. 876, ool. I.] 

An order undor aoction 107, Criminal Proooduro 
Codo, can only bo paaaod wboo thoro is a ftnding 
that tho persona sought to bo bound down aro 
guilty of wrongful acts committod or sought to be 
committed by thorn. This can only bo proTod by 
OTort acta against each IndiTidual. [p. 876, ool. 8.J 

When wrongful oTort nets aro oommittod or 
throatenod to bo oommittod Jointly by a number 
of poraona, tho aot ia roally oommittod aoTorally and 
Jointly by oaoh of thorn, and all of them would bo 
liable to tbo poaolty of lootlon 107 of the Code, 
[p, 876, ool. 2i p. 876, ool. I.] 

Mr. Q. 0, Pal, for the Petilioners. 

The Governmet Pleader and Mr. Siva- 
nandan Rav, for Che Crown, 

JUDGMENT.—The petitioners are agnates 
of one Ram Oharitar Singh, who died seven 
years ago in a state of separation from 
tho second party. His property was succeeded 
by his widow ^fu*ammai Ramjhari Kuer, 
On her death, in February 192a, the property 
devolved upon her daughter, Afuiammol 

Indermani ftuer. 
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The preeeot proceeding ander section 
107 of the Oode of Oriminal Procedore was 
inetitated on the 16tb March 1920 on a 
Police report to the effect that Laohmi 
Singh and others of the eeoood party were 
interfering with the poeeeseion of Musimmat 
Indermani Ener over the property of her 
father, Ram Oharitar Singh, inherited by 
her and that a breach of the peace was 
imminent. There was a notice nnder 
section 144 of the Oode issued against 
the second party on the 3rd March 1920. 

The second party challenged the proceed¬ 
ings institoted against them on the ground 
that Ram Oharitar Singh died as a member 
of joint family and that the property after 
his death devolved upon them by survivorship, 
and that his widow and daughter did not 
succeed and had no right to sucoeed and 
were not in possession of the property. 
They went so far as to suggest that R'xm 
Oharitar Singh had a posthumous son 
born to him a few months after his death, 
with a view to defeat the right of the 
first party to the property in question. This 
has been found to be false by the Court 
below and need not be adverted to any 
more. The petitioners further claimed that 
the proceeding should be under section 145 
of the Oode, and not under section 107 
inasmuch as the dispute was with regard 
to the possession of land. 

Both the parties adduoei evidence, oril 
and documentary. Admittedly, the name 
of the widow was recorded in the Oolleo- 
torate Register D,, soon after the death of 
her husband, Ram Oharitar Singh, This 
shows not only separation of Ram Oharitar 
Singh for the petitioners, but also the posses¬ 
sion of bis widow over the property in 
question. 

The application for the registration of 
her name was unopposed and was even verified 
by one of the petitioners. The receipts filed 
by the Muiammat lead to the same conclusion, 
namely, her possession over the property 
and the separation of Ram Oharitar Singh 
from the petitioners. 

The evidence in the case is overwhelming 
and oonalnsive to establish the possession 
of the first party. There could, therefore, 
be no possible dispute as to possession 
of the property in question so as to justify 
a proceeding under section 145, instead of 
teotion 107. 


The following passage in the judgment 
of the lower Court has been made the found¬ 
ation of the strenuous argument of Mr. 
Pal that the pstitionsrs could not be 
bound down under section 107 of the 
Code:— 

"it is true, no doubt, that there are no 
very definite allegationsagainst each particular 
appellant, but they all belong to the party 
which wants to get Ram Charitar’s pro¬ 
perty by violence and no reason is alleged 
why some shonld be falsely implicated." 

Reference on the same point is made to 
the remarks of the Trial Court in the last 
paragraph of its judgment to the effect that 
it is not necessary for the purpose of this 
case to prove definite specific acts against 
each individual of the second party, showing 
that each, severally, is likely to commit a 
breach of the peace, inasmuch as their 
interest, as goiiae of Ram Oharitar Singh 
and as claimants to the disputed property 
are amalgamated, and it wonld be snfficient 
to prove that, as a whole, or as a party, they 
are likely to break the peace. 1 must, at 
the outset, observe that as an abstract pro¬ 
position the Trial Court has overstated it and 
does not accord either with the evidence 
summarised by it in the preceding paragraph 
or the conclusion drawn by it. I think that 
the Trial Court does not really mean what 
it says and the order passed cannot be set 
aside upon the mis-statement of law, when 
the facts found really lead to the conclusion 
that the petitioners were determined to 
dicpossess the first party or to interfere with 
her possession by wrongfnl means and acts. 

I stick to the view taken by me in the case of 
Qhasi Ram v. Emperor (1). That view was 
expressed npon a consideration of the 
authorities on the subject, notably Aiodhya 
Praiad Singh v. Emperor (2), and a true 
interpretation of section 107 of the Oode. 
Ad order under that section can only be 
passed when there is a finding that the 
persons songht to be bonnd down are gnilty 
of wrongfnl acts committed or sought to be 
committed by them. This can only be 
proved by overt acts against each indivi* 
dnal. When wrongfal overt acts are com¬ 
mitted or threatened to be committed jointly 

(1) 49 Tad. Oaa. 642 atp. 043; (I9l9) Tat, 98- 20 
Or. L. J. 194. 

(2) 35 0. 0i3; 12 0. W. N. 932, 8 Or. L. J. 207. 
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by a namber of peraoDa, the aot ig really 
eommitted severally and jointly by ea-ih and 
all of them, and all of them woald be liable 
to the penalty of aestion 107. Trae, that 
overt aots eommitted by some of a body of 
persone oannot be a jnstifioation for binding 
all of them, howsoever interested they may 
be in the oommisaion of the aot or in the 
resnlt intended to be aohieved thereby. The 
learned Distriot Magistrate is apparently of 
this view, when, in the passags quoted above, 
he says that there is no reason why some 
should be falsely iraplisated. On this point 
may also be referred the deoision reported in 
Qouri Dutt V. Oobind Singh (a). It is to be 
judged on the faots and oiroumstanoes of easb 
sase whether there is evidenae of overt aots 
having been oommitted by the aaoused persons 
severally or jointly. The aforesaid remarks 
made by the Courts below led me to suspeot 
of there being no suffiaient evidenoe of overt 
aots oommitted by the aooused persons. The 
Trial Court has summarised this evidenos 
Three witnesees testify that theseoond party 
went to turn out the Mu$amr»at by foroe 
They obstruated her maid, threatened Gopi 
Smgb, her agent and tarpurdae, on the 
publio road and they stopped her water 
supply. The evidenoe imputes the aots to 
all the aooused persons, it has not been 
elicited in oross examination that any of the 
aooused persons did not commit the aots 
imputed to them, and the only interprets, 
tion of the evidenoe oould be that all these 
persons by their various aots detailed above 
wanted to dispossess the Musammat wrong, 
fully from the land in dispute. If the acoug- 
ed wanted to show that some of the aooused 
did not take part in those aots. it was their 
duty to clear it up and when the word 
aocused” wag used in the evidenog, it refer¬ 
red to all the aooused as having eommitted 
the aforesaid wrongful acts. To cupport this, 
there is the speoiBc case of house trespass 
committed by four of the petitioners. Nos. 2, 
9, 10 and 11, and assault on the Mutamma/i 
labourers. The facts of the present case as 
well as tbe finding of the Courts below take 
it out of tbe purview of tbe decisions quoted 
above. 

There is, therefore, to my mind clear 
evidence of wrongful aots committed by all 
tbe accused persons. This folly answers the 

p) (7 m. |I29| 1 r. U,T, 90Ohh h H9| 
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contention of the learned Vakil and disables 
me to differ from tbe view taken by tbe Courts 
below that the petitioners are determined to 
oust the Miiiammat irom her land by unlaw¬ 
ful means, 

i, therefore, deoline to interfere with the 
order passed in this oase. The petition is 
rejeoted. 

Buie discharged 


ALLAHABAD HIGH OOUaT. 

Criuihal MisciLLANiocre Appbal No. 180 

ov 1920. 

September 20, 1920. 

Present: —Mr. Justice Gokol Prasad. 

ABDUL RAB— Applioamt 
versus 

AZMAT ALI— Opposits Pirtt. 

Criminal Procedure Code (Act V of 1893', $. 626 
(8) —Trariafer of case — Adjournment, Court tchen 
touatl to grant—Ground for Iranafer—Uofiilrats 
ehowtng haale in recording accuaed’a atatemcnta. 

Uiulor soction 6'0 (8) of tho rriminal Procedure 
Code a Court is only bound te give such an 
adjoiirnmont an will afford reosonablo time for an 
application for transfer being made and an order 
obtoined thert'on l)ofcn> tbe accused is called 
on for his dofonoo. But where, before bo is called 
on for his defence, ho has ample lime to make such 
an application and dues not do so, tho legality of the 
Tucoedings of tho Magistrate oannot 1>« questioned, 
p. 877, cols, f A 2,] 

Tho fact that a Magistrate exhibits haste in 
recording tho statomoot of an aooused person 
l/oforo all tho OTidonoo for the prosecution is con* 
eluded, is Rulhoiont to create an approhonsloo in 
tho mind of tho aocused that ho will not hare a 
fair trial and to entitle him to n transfer of tho 
cise to some other Magistrate, [p. 879, ool. 1.] 

Crimiual Miscellaueous Application for 
transfer of the case under aectioo 526, Orimi* 
ual Procedure Code. 

Mr. S. S. Muksrji, for tbe Applicant. 

Mr. Ram Kama Prasad, for tbe Opposite 
Party. 

The Goverumeut Aadvocate, for the 
Crown. 

JUDGMENT.—This is an application for 
the transfer of a case under sestion 600 of 
tbe Indian Penal Code from tho Court of 
r*aai| 9bf9 ObiTM Ui, M.gi.tnte of lbi 
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First Glass of Allahabad, in wbiebooe Azmat 
AH is the somplaioant aod Abdal Rab and 
others are asoased. It appears that, on the 
day 6ied for beariog of this ease and before 
aoy witnesses wereexamined,the applisant pot 
in an applioation for adjoarnment under 
eestioD 626 of the Onde of Criminal Prose- 
dare, slanse (8), on the ground that he 
intended to make an appHoation for transfer to 
the High Court. This applioation was sum- 
marily rejected. The Deputy Magistrate 
examined four of the proseeution witnesses and 
took down the statement of the aosused. This 
wae on the 23rd of July 1920. After this the 
Deputy Magistrate adjourned the ease for the 
27tb of July and permitted the eoroplainant 
to put in a fresh list of witnesses and for the 
summoniog of sertain records. On the same 
day the applioant applied for a oopy of the 
applieation for adjournment with the order 
passed thereon and also for eopies of the 
statements of the proseeution witnesses. The 
order passed thereon was that onlj/ copies of 
the statements of the proseeution witnesses 
should be allowed. On the 27th of July the 
statements of the other three acoused were 
taken. The applicant on the 30tb of July 
1920 applied to the District Magistrate for 
transfer and be stayed prooeedings pending 
the disposal of the applieation. The District 
Magistrate, for reasons recorded by him, 
dismissed this application on the 12tb of 
August. The applicant comes here in 
revision. It has been argued before me by 
Mr. Saila Nath Mukerji for the applicant 
that all proceedings in the case should have 
been stayed as soon as the application under 
section 526, clause (8) of the Code of Criminal 
Procedure was put in and subsequent pro¬ 
ceedings were illegal, and reliance has 
been placed on certain rulings of the 
Calcutta High Court, vif„ Wahtd Molla v. 
Shaik Btuaraddi (1) and Kiihori Otr v. Bant 
yarayan Qir (2). On the other hands the 
ease of Vaithtnatha Iyer v. Kuppu Thevan (3) 
takes the other view. No case of this Court 
has been put before mo in which this point 
was decided. Having regard to the wording of 
clause {&) of section 526 of the Code of 
Criminal Procedure, I am of opinion that the 
Court is only bound to give such an adjourn* 

(1) 11 0. W. N.607} 0 Or. L. J. 201. 

(2) 8 0. W. N. 77: 1 Or. L. J. 46. 

t3) 17 Ind. Cm. 672| (1012) U. W. N, llOli 18 Or. 
4 »' ft 828 , 


ment as will afford a reasonable time for the 
applioation being made and an order being oh* 
tained thereon before the accused is called 
on for his defence. In the present case the 
aosused had not been called on to enter into 
the defense and had ample time to move the 
higher Courts for transfer of the case to the 
Court of some other Magistrate so that the 
legality of the proceedings of the Magistrate 
is not open to question. 1 have now to decide 
on the facts and circumstances of the case whe¬ 
ther this is a 6t case in which the powers of 
transfer should be or could he properly exer. 
cised. The facts alleged by the accused on 
which he asked for a transfer are as follows:—. 
Azmat Alt, complainant, is the nephew of one 
Abdul Hai and is in other ways related to 
him. In June 1919 Abdul Hai aforesaid 
and bis son Manzur Ahmad were tried for 
the murder of the eon of the accnsed-applicant 
Abdul Rab. They were both convicted in 
the Sessions trial and, later on, Abdul Hai 
alone was acquitted by the High Court 
on the ground that the case against him 
had not been proved be>0Dd reasonable 
doubt. It will thus appear that Abdul Hai 
and the accused.applicant are on inimical 
terms with each other. This Abdul Hai was 
for a long time a pcshf(ar in this very Court and 
is an active pairokar in the present case, that 
the accused being afraid of the influence of 
the said Abdul Hai ez-peshhar and Altaf 
Husain, the pesent peihkar of the Court 
of Pandit Sbeo Cbaran Lai, wanted the 
transfer of the case from the Court of Pandit 
bheo Cbaran Lai. the Deputy, Magistrate, 
which resulted in the application and the 
order which I have already mentioned above 
I have before me a counter.afljdavit 6led in 
reply to the affidavit put in by the accused 
(which I have detailed at length) and also 
the explanation of the Trying Magistrate I 
do not think that the Depoty Magiatrate 
would be in any way influenoed in the deoi 

Abdul Hai or the present peMar Altaf 
Husain, but the very explanation of tha 
Deputy Magistrate to the effect that it 
not brought to his notice that the application 
for copy pot in on behalf of the applicanl 
was for .opy of the appjieation for tranefe, 
vith tha order passed thereon goes to ehow 
that there ,e eomething nnderband beina 
done m h.e offi.e to prejndi.e the ease of th. 
MOUted, or at least to hamper it, Xh, „ 
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plaoatioD of tbe Trying: Magistrate that, when 
be passed tbe order, be did not know of wbat 
papers tbe copy was required, shows the 
neaesaity of partionlar oare being taken in the 
prooeedings eonneoted with this ease. Of ooorse, 
1 do not for a moment mean to suggest that 
the Trying Magistrate in this partionlar ease 
refused the application for oopy intentionally 
or that he has any prejndioe against tbe aeons 
ed, bnt 1 am not at all sarprised that, having 
regard to tbe oonneotion of Abdnl Hai with 
the oSioe of the Trying Magistrate, pins the 
refusal of the application for oopy and the 
farther faot that the Trying Magistrate, 
altbongh he might have been jnstided in 
prooeeding to examine one of the proseontion 
witnesses, tie., Bahn Gokol Narain Tandon 
who had oome from Bara Banki (be does 
not name any other Oovernment officer who 
had oome from ontstation), harried in taking 
down the statemeots of the aconsed before all 
tbe evidence for tbe proseontion bad been 
Bnished was enough to oreate an appreben> 
sion in the mind of the aeoo<<ed that he would 
not have a fair trial. Having regard to 
cumulalive effect of all what 1 have stated 
above, I think the apprehension in the mind 
of tbe Booused was inetlRed. This being 
so, having regard to the law laid down in 
Jafar Hucain v« Emperor (4) and Fartand 
Alt V. Hanuman Frasad (5), 1 think 

that this ease should be transferred to 
the Court of some other Deputy Magistri^e 
competent to try the rame in this distrisf, 

I order accordingly. 

Oa*e trantferrtd, 

(4) 26Tn(]. Oag. 12 A. L. J. 7Pfl] 16 <'r. L. J. 

60. 

(6) 10 A. 04i A. W. M. (1800) I77i 0 lod. Deo. 

(M. ■.) 41. 
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madras high COURT. 

Criminal RivisiON Casks Nos. 625 and 668 

0F1919. 

(Orimihal Rbvision PtTiTioNs Nos. 536 and 

572 OF1919). 

March J, 1920, 

Preienti^JnBiioe Sir WilliamAyling, Kt., 
and Mr. Justice Coutts-Trotter. 

Iw Or. R. 0 No. 625 of 1919 

VELU MALAVARAZAN— CooNTiB- 

PCTITIONBR Nu, 6 — PKTITIONiR 

Is Cr. R C. No. 669 of 19U. 
O.MUTHUSAWMl PILLAZ andothirs 

— COCNTBR PfTITIONIRS NoS. 1 TO 6 — 

PlTITlONlRS 
tenus 

T. M. C. KUPPUSAWMI PJLLAI 

aUa$ KUPPUSAWMI—PATinoKfB 

—Rispondknt in botb. 

Criminal Procedure C(xl4 {Act V of 1898), j. 145, 

gcope of—Dispute embracing $overal iUm$ of property 
--Lumping iUm$ together, legality of~Pou«$tiofi, 
deemon a« to, in ab$enco of partiet, legality of— 
Preliminary onler—Failure to record reaeone, effect of. 

Section 14^ of tho Criminal Prooodnro Codo giroi 
ft Mftgistroto ft Bpocial jurisdiction to dooido a die* 
puto aa to actual poesossion of immovoablo property, 
on his boing satisnod that tho dispute la likely to 
oauso a broach of tho poaoo, but a dooision ought 
not to bo arrived nt arbitrarily, and should bo a 
judicial decision arrived at nftor giving oooh of tho 
diaputftnta no opportunity of boing hoard. A doef. 
sion arrived at in tho absonco of tho portioc, or 
either of them is illognl. [p. 8S1, ool. 2.] 

Where a disputo ombraoct sovoral itoios of pro, 
porty, they moy bo lumped together in a siuglo 
inquiry provided tho disputants aro tho samo for 
each item. Where, however, tho disputants on ono 
or both sides oro dlfforont for difforoot items of pro* 
porty, the disputants oouvornod in oooh item should 
bo mvon an opportunity of lioing hoard beforo ft 
decision is arrived at on tho question of actual 
possession, booauso in such a ooso tho Uagistrato 
would havo no jurisdiction to dooido tho question 
of actual possession of a nnmbor of itoms aftor 
only hearing the parties who olaimod possession of 
ono or two of them. [p. 881, ool. 2.] 

Tho failure by a Msgistrato to record his ressoni 
for being satisfied that tboro is a danger of tho 
brooch of tho poaoo, tbongh a sorions Irrognlarity, 
does not affcot his jorisdiotlon. Cp. 862, ool. 8) p. 888, 
ool. 1.] 

PetitioDs under ceotionc 435 and 4S9 of 
the Code of Criminal Prooedure, 1898, pray* 
ing the High Court to revice the ordera, dated 
tbe26tb September and lOkb October 1 PI9, of 
the Court of the Sub'Divfcional, First Olaia 
Magistrate, KumbakoDam, in MifcelianeouQ 
Cate No, 49 of 1919. 


IITDIAB OASSB. 
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PAOTS appear from the jad^ment. 

Messrs. Nugent Oranf, 8, Banganatha 
At{f(jr, 8. Muthiah hludaliar, 0. S. 
Oouindara/a Mudaltar and Short Betcee 
^ Oo. and Dr. S, Steominathan, for the 
Petitioners.—The preliminary order of 
the Magistrate is in oontravention of the 
provisions of seation 145, Criminal Pro* 
sedure Code, He has not stated his reasons 
for^ apprehending a braaeh of the peaoe. 
This reqairement of law is peremptory 
and Don-oomplianoe vitiates the prooeedings, 

The Oistriot Magistrate having, on revision, 
held that there was no qaestioo of breaoh 
of the pease, the Sab-Divisional Magistrate’s 
order is in sontravention of the Distriot 
Magistrate’s order. 

The Snb-Divisional Magistrate failed to 
erereise a jorisdiotion vested in him by 
law when he passed the 5nal order without 
hearing the parties. The Magistrate oould 
not have bad oroonsidered all the materials 

for passing his order in the absenoe of the 
parties. 

The dispoto related to several items of pro* 
perties situate in five different villages and 
the olaimanfs are different, euoh setting op an 
independent title. This lumping together 
of all the items is illegal. 

The thange from sestion 144 to seotion 145 
is not warranted by law, In any event, 
when the prooeedings were altered, the 
ne^esfary parties should have been brought 
cn the reoord and heard. 

Mr, V. L. Blhiraj, forthe Poblio Proseootor, 
for the Crown, and Mr. T. Rangaehariar, 
fcr the Hespcndents.—The Magistrate’s 
failure to reeord reasons for apprehending 
a breaoh of the poaoe is only an irregu* 
larity, It does not affeot his juriediotion. 
Fide Bamal Buttg v. Udaj/avarma Ba,a 
Vfflta fia'a of Ohirahal (1). Moreover, the 
Magistrate aoted on the Poliee report 
which sets ont the reasons. 

There is no slash between the order of 
tho Distriot Magistrate and that of the 
Sub-Divisional Magistrate. The foimer 
only direotod the latter to continue bis 
proceeding and the Sub Oivisionai Magistrate 

had disorefinn to alter the nature of the 
prooeedings into one under seotion 145. 


fj) 17 Ind. 0ai,66|30 M. 276j 12 M. L,T.4?0; 23 
M. L. J. 400, (1012) M. W, N. 1164, 13 Or. L. J. 763. 


As to the absenae of parties, the finding 
is that they wilfully refused to receive 
the notioes and the Magistrate aoted on 
such materials as were before him. 

As to the lumping of prcpertiep, all 
the claims in respect to them oonid be 
traoed to a common origin and the Magie. 
trate had jurisdiotion to dispose of them 
all in one enqniry. 


ORDER. 

Ayling» J.—These revision petitions arise 
out of proceedings undsr seotion 145 of the 
Code of Criminal Prcoednre before the Sub* 
Divisional Magistrate of Kambikcnam (Mis** 
oellaneous Case No. 49 of 1919 on his file) 
regarding certain lands in five villages ot 
Papanasam Taluk. These proceedings were 
initiated by an order of the Magistrate, dated 

26lh September 1919, wbioh runs as fol* 
lows: — 

"Whereas I am satisfied that a breaoh of 
peaoe wril take place unless action under 
seotion 145, Code of Oriminal Procedure is 
taken in respect of lands, eto, now in dispute 
noted here below in the schedale, both 
parlies will appear on Sth Oolober 1919 at 
Kumbakonam and pat in written statements 
of their respective olaims as respeols the facts 

of actual posserslcn of the subject of dis¬ 
pute ” 

Anatlachmeot order under the last portion 
of clause 1 of section 143 followed ; a schedule 
of the lands in dispute was appended • and 
also a list of the parties called ou to appear 
and put in written statements. These 


Petitioner.—T. M. 0. Kuppusawmi Pillai 
Co=nter.paltioLer8-l. C. 
rillai, i, Venkalaobella Thinnapiriyan 3 
Mora^yya Malayar.yan, 4. Gapalasa^oii 
Kurakondan, 5. Varada Nandiar. 6 Vein 
Malavarayan. 

CrimiDalRavieioQ Case No. 625 is based 
on a revision petition presented by 6th 
counter petitioner, asking that this order 

may be eetaside as without jurisdiction. 

The Magistrate sobsequently held an 
er quiry and on 10th October 1919. passed an 
order under clause (6)of section 145 in favour 
of petitioner, Kuppnswami Pillai. Against 
this order all the counter petitioners petition* 

Case No. 668 of 
1919) ; 5th ooQnter.petitioner has since died 
It is necessary to set out briefly the history 

of the proceedings. The properties in 
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qnestioD appear to have beloosed to a Vakil, 
named Komaranwami Pillai, ivbo died on the 
13th Marab 1919. Petitioner and let ooanter* 
petitioner are hia eona and be also left four 
daughters and a widow. After his death 
dispntea arose as to hin properties. Petition' 
er olaimedto be entitled to hold all of them 
as managing oremher of an undivided family 
after the death of his father. His brother 
and sisters set np a Will and apparently also 
alleged partition. On 15th Angast 1919 
petitioner Koppasami Pillai petitioned the 
Sab-Divisional Magistra'e to restrain the 6th 
oonnter-petitioner, whom he named, from 
interfering with his exolasive possession and 
management of the properties. A report on 
this was sobmitted by the Polise on 26th 
Aognst 1919 whioh will be referred to later*, 
and, an 30tb Angast 1919, the Magistrate 
passed an ex parte order under seotioo 1 >4of 
the Oode of Criminal Prosedore prohibiting 
the soanter-petitioners from interfering with 
the lands. This is stated only to be a 
temporary measore, pending an enqniry to 
be made on I5th September 1919. This 
ez parU order was oaneelled by the Distriet 
Magistrate on 22od September 1919 on the 
ground that, as long as the whole dispute 
was rub judice with the Sub Divisional 
Magistrate, no breaeh of the peaee was to be 
apprehended. The order sonslnded thus 
"The Sub Divisional Magistrate shonld eon* 
dnot his enquiry and pass sueh orders as he 
deems 6t." 

The enquiry posted to 15tb September 
1919 bad apparently been adjourned to 26th 
September 1919 ; and on the latter date, the 
Sub Divisional Magistrate took the matter 
np again but took aetion not under seotion 
144, Criminal Prooedure Oode, but under 
eeotion 145, passing the order set forth 
above. 

Against this the 6th oonnter-petitioner 
presented a revision petition to this Court 
(Criminal Revision Case No. 625 of 1919) 
and obtained an order, dated 7th Oatober 
1919, staying farther prooeedings in the 
Magistrate’s Court pending disposal of his 
petition, This stay order was nnfnrtunately 
not communiaated direot to the Sub Divisional 
Magistrate but only through the Uistriat 
Maglstratf; and as a faat did not reaab the 
Sub* Divisional Magistrate till ibth Ootober 

1919, 


Meanwhile, on 8th Ootober 1911, the 
Magistrate bad taken np the enquiry as 
direoted in bis preliminary order. None of 
the oonnter-petitioners was present or 
represented The Magistrate, nevertheless, 
proaeeded with the enquiry treating the Ist 
oonnter petitioner as ex parte and exeloding 
the other oonoter petiM'onera from the pro* 
aeedings. On bisBnal order, of two days 
later, he thus explains bis aetion:— 

"2. The enquiry was taken np on 26th 
September after notioe to the parties and 
both aides were represented by Vakils. After 
bearing their arguments, I deoided to prooeed 
nnder sestion 145, Oode of Criminal Prooe* 
dare, and passed orders aooordingly at onoe 
on the same date and attaobed the pro¬ 
perties in dispute and plaoed them in obarge 
of the Sub-Magistrate, Valangiman. Notioes 
attaohing the properties and sailing on the 
parties to put in written statements of their 
rospeotive olaims on (the 8th instant were 
issued the next day, and were personally 
Ferved on the petitioner and on the Ist 
eounter-petitioner on 28th September 1919. 
The endorsements on the other notioes show 
that the other oonnter'petitioners except 
oounter-petitioner No, 6 who sonid not be 
found refused to receive the notices withont 
the order of the 1st counter-petitioner. The 
ooonter-petitioners Nos. 2 to 6 are merely 
servants of the Ist oonoter petitioner and 
the dispute about possession is only between 
the two brotherp, the petitioner and the let 
counter-petitioner. 

*'The others are, therefore, excluded from 
these proceedings. 

*‘3. On the 8th instant when the case 
was taken np none of the eoauter-petitioners 
was present or represented. The' petitioner 
61ed his written statement and his dooumsotr. 
As the absence of the 1st counter-petitioner 
was deliberate and wilful, I declared him 
ex parte and proceeded to take the evidence 
produced by the petitioner." 

On the evidence adduoed by the petitioner, 
the Magistrate found that the latter was^ in 
possession of all the schedule properticP, 
declared him to be entitled to remain in 
session until evicted in due course of 1^*^, 
and forbad any disturbance by " Ist counter- 
petitioner or hia men." The attachm^ 
wae released and the propertiee were dieted 

to be bended over to petitioner- Tbis l* 
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eaid to have baen done od l4lb Ootober 
1919. 

Now, both the order of 26th September 
1919 aod the order of 10th Oatober 1919 
are orders with whioh we aaa only inter¬ 
fere on the groond of defeat of jariadiotion : 
[Vide Kamal Kutty y. Udayavarmu Roja Vnlia 
Baja of Ohirakal (1)], and, as regards the 
latter, we have to oonaider whether the 
^lagistrate gave himself jariediotion by his 
order of 26th September 1919, and aleo 
whether anything oeanrred sob^eqaently to 
affeot his jarisdiotion to proeeed in the 
matter. 

Two preliminary gronnde of attaok on 
the order of 26th September 1919 may be 
disposed of in a few words. It is argoed 
that the order is bad in law in that the 
Magistrate failed to reoord hie reasons for 
being eatisBed that there was danger of a 
breash of the pease ; and, in the seoond 
place, that it is in contravention of the 
order of the Dietrict Magistrate of 22nd 
September 1919 in that the Utter held that 

there was no danger of a breach of the 
peace. 

As regards the Brst, the Magistrate’s 
failare to record bis reasons, tboogh a 
•nlpable irregolarity does not affeot his 
jarisdiotion. ^Vide Kamal Kutty v. Udaya- 
varma Ba a Valia Raja of Ohirakal fl)]. As 
to the seoond objeotiop, the District Magis. 
trate in his order merely held that there 
was DO snoh danger of a breach of the 
peace as wonld jastify an ex parte order 
and speoiBoally directed the bnb-Divisional 
Magistrate to proceed with his enqoiry 
and pass soeh orders as be deems 6t. 
The Sob-Divisional Magistrate had perfect 
discretion to take action onder section 145 
instead of section 144 and was probably 
well advised to do eo. There remains an* 
other groond of objection which really goes to 
the question of jurisdiction and calls for the 
moat seriouB oonsideration. Briefly; it is this, 
that, as regards a considerable portion of the 
property affected by the order, the Magis¬ 
trate has decided the dispute as to posses* 
eioD without having the disputants on both 
sides before him or giving them an opportan* 
ity of being heard. 

The effect of section 145 is to give the 
Magistrate a special jurisdiction to decide 
a dispute as to actual poseeesion of immove* 
ftble property, conditionally on his being 


satisfled that the dispute is likely to cause 
a breach of the peace. The decision must 
of course, be judicial, not arbitrary, and 
must be arrived at after giving each of the 
disputants an opportunity of being heard. 
Common sense and equity, to say nothing of 
the provisions of the latter part of clause 
(I) of section 145, alike indicate that this 
is the nature of the jurisdiction conferred. 
One such dispute may, of course, embrace 
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the disputants are the same for each, there 
can be no possible objection to the lamp¬ 
ing together of all the several items in a 
single enquiry. But, on the other hand, the 
disputants on on« or both sides might be 
different for different items of the property 
covered by the dispute. Here, again, as 
long as the dispute regarding the various 
items was substant'ally the same, there 
would be no objection always provided 
that all the disputants (meaning those con* 
cerned in each item) were given an oppor¬ 
tunity of being heard. But the Magistrate 
would in such a cade have no jarisdiotion 
to decide the question of actual pcssession 
of a number of items after only hearing 
the parties who claimed possession of one 
or two of them. Take a simple case. A, 
and B. are rival claimants to three adjoining 
flelds, each claiming all the flelds under a 
single title. B. tranffers his title by sale to 
^ t X., each for a single 6eld ; and a 
dispute arises between A. on the one hand and 

OD the other, A. claiming actual 
possession of all three flelds and A'., Y. and Z, 
actual possession each cf one field. The Magh. 
trate, provided he is satisfied tha* the dispute 
is likely to cause a breach of the peace, has 
jurisdiction to determine the fact of actual 
possession of all the three fields in a single 
enquiry giving A., A’., F.and Z. all an oppor* 
tuDity of being beard But be has no 
jurisdiction to determine the possession of 
the fields claimed by Y. aod Z. in an enquiry 
held only as between .4. and A". I am not 
here considering cases where the Magistrate 
le mistaken or misled as to the identity of 
parties ; what I say is that, as regards each 
Item of properly of which the Magistrate 
decides the possession, the jurisdiction vested 
in him presupposes that he shall have the 

two parties to the dispute arrayed before him 
against each other. 

Now this is what he has not got in the 
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present oase. The lands in diepnte, over 
70^ aores in extent, are eituated in 5 differ^ 
ent villages. Petitioner on the one side 
olaims possession and title to them all ; on 
the other side, the olaimants are various 
and independent of eaob other althoagh 
their title may be referred bask to a oommon 
origin. Exaotly what items eaob olaims 
is impossible to say in the absenoe of the 
written statements required by the seotion 
bat a referenoe to the Polios report, dated 
26th Aogast If’lQ, on whiob the Magistrate 
took aotion, is f«bffioient for oar purposes. The 
Sab-Inspeotor rsports — 

'First ooanter petitioner when qaeUioned 
by me stated that einoe the death of his 
father he has been in enjoyment of the 
lands wbioh fell to bio share, that his 
sisters likewise have been enjoying theirs, and 
that his brother, the petitioner, enjoys his." 
It is olear from this that lot ononter-peti* 
tioner makes no olaim to title or possession 
of any hot his own share of the family 
lands and that the Polioe report is oorreot 
in this respeot is shown by the following 
passage in a petition sabseqoently 61ed by 
let ooanter'petitioner before the Additional 
Divisional Magistrate 

*Tbat this petitioner is only in poesession 
of a portion of bis father's lands in Amir* 
thavalll, the portion being known as Ohio* 
Dapanni, ever siose the time when the vil¬ 
lage was being owned by the Nadar brothers 
of Poroyar. The handred aores in the village 
bequeathed to the four sisters of the peti¬ 
tioner are in the possession of their lessees. 
Id the village of Maruvathur the petitioner 
ie only in possession of the lands allotted 
to him for his ehare, while in the village 
of Oheri Vadakknpattam the lands owned 
by the testator stood even during bis lifetime 
only in the name of this petitioner wlio 
ia now in possession thereof, the onltivation 
operations having far advanoed." We must 
assume that the Magistrate aoted on the 
Polios report, the only reoord before him ; 
and on this be bad jurisdiotion either to 
limit his enquiry to the lands in dispute 
between petitioner and let eonnter-petitioner, 
or, if he thought the dispute endangering the 
publio pease extended to the sisters' share, 
to ioolude the lands of those shares in the 
enquiry sailing on the parties sonserned 
in the dispute as to those shares also to 
01e written statements before him. The 


only person who was in any sense sonserned 
in the dispute as to the sisters' shares and who 
was made a party to the enquiry was 6th 
ooanter-petitioner who is one of several 
lessees under the said sisters and whose 
own lease is said to oover only 2 Yelis 
(14 aores). And even 6tb oounter-petitioner 
was, as already stated, subsequently exoluded 
from the prooeedings, 

The Magistrate's aotion in inolodiPg in 
his enquiry lands whioh, on the reoord before 
him, were not olaimed by the eicgle ooanter* 
petitioner who remained on reoord, and re* 
garding whiob no olaimant was on the 
reoord is, in my opinion, without juris- 
diotion. 

The irregularity probably arose out of 
the faot that the nature of the prooeedings 
was ohanged. The original petition Bled 
by petitioner on I5(h August 1919 requested 
orders under seotion 144 of the Code of Crimi¬ 
nal Prooedure prohibiting interferenoe with 
the petitioner's possession. 

The six persons named therein were the 
persons whose interferenoe was apprehended: 
and naturally these were the persons against 
whom the order under seotion 144 of the 
Code of Criminal Prooedure wasdireoted. The 
obange of prooeedings to prooeedings under 
seotion 145 neoesaitated a re>oast of the 
parties. Those oonoerned in the dispute, in 
the language of seotion 1-15, beoame the 
proper parties to be heard ; and these are 
not neoeosarily the same persons as those 
whose interferenoe to the danger of the 
publio peaoe was apprehended at the time 
of the previous order. In faot, counter* 
petitioners Nos. 2 to 5 who are stated to be 
merely agents and friends of Ist ooanter* 
petitioner may very probably have been 
rightly excluded from the enquiry under 
seotion 145 as having no oonoero in the 
dispute, although their regard for their 
employer or friend may hare been euoh 
as to justify the apprehension that they 
would aid him in the interferenoe pro¬ 
hibited by the order dated 30th August 
1919. 

This oonelusion as to the Magistrate's 
failure of jurisdiotion still leaves us 
in some doubt as to the proper extent of 
our interferenoe. It is suggested that we 
should limit our interference to the order 
so far as it oonoerns the sisters' shares of 
the lands, leaving it to stand as regards 
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the ehere claimed by lat coooter'petitioner. 
After some ooDsideration 1 am forced to the 
•ODolaeioD that we cannot split ap the 
order in this way. Orders ander section 
145 sboald be epeoidc and intelligible on 
their face; and here it is impossible to say, 
withont farther detailed enqairy, which 
of the items inoladed in the sobedale 
the order ehoald stand good. Moreover, 
we cannot ignore the fact that any of the 
parties who has a right to be heard is 
entitled to show that no dispote likely to 
caose a breach of the peace existed, and 
it is conceivable that the whole pro* 

ceedings might have to bs vacated on this 
groond, 

The only coarse appears to ba to set 
aside the whole proceedings inolading the 
preliminary order, dated 26th September 
19.9, as wilboDt jorisdiotioD and this, in my 
opinion, sbonid be done. 

OooTTH Tbotibb, J.—l agree. 

M. c. P. 

Proceedingt set aside. 


ALLAHABAD HIGH COUHT. 

OaiMiMxL Rkfsrbncc No. 536 op 1920. 

September 3, 1920. 

Ptesent Mr, Jnstioe Gokal Prasad. 

EM PE ROB.—PttosxcoTOR 
t’eriui 

JHABDEY alias JHAO LAL— 

Accosbd. 

Criminal Prsccdure Cod^ {Act Vo/ 1898^, «. 120 
(O —Accused bouTui over in tecurily after sentence for 
another offence—Failure to furnish security-Imprison^ 
ff\cnt in default^ xchen to commence, 

Acouflod was convicted under aoctlon 147 of the 
Penal Code, bat was released ou bail ponding the 
msposal of an appeal against his conviction. 
While on bail ho was proceeded against under 
Boction HO of the Oriininal Procedure Code and 
was ordered to furnish security, or in default to 
undergo imprUonmont. Ilis appeal was dismissed, 
and the Magistrate dirooted that, as ho wos 
nudergoing sentence in default of fumislung 
Meurity, the senteoco under section 147 would 
take effect after the expiry of tho sontonco under 
Bootion 110 of tho Criminal Procedure Code : 

HeJd, that tho order was illegal as it contravened 
tno provisions of section 120 (1) of tho Criminal 


Procedure Code, and that tho poiiod of detention 
on failure to furnish aocority could not commence 
before tho sentence under section 14? of tho Penal 
Code had been served out. 

Criminal reference made by the District 

Magistrate, Mainpari, tbroagh the Sessions 
Jadge. 


JUDGMENT.—This is a reference made 
by the Sessions Judge of Mainpnri in the 
case of Jhabdey alias Jhao Lai He was 
convicted nnder eection 147 of the Indian 
Penal Code, and was sentenced to rigorons 
imprisonment for two months on the l2th 
AogQst 1919. He appealed against the con* 
viotion and was oat on bail daring the 
pendency of the appeal. While he was so 
ODt on bail, proceedings were taken against 

him ander section no, Criminal Procedure 
Code, and on the 27th October 1919 be was 
ordered to famish a seoarity to be of good 
bfehavioar for a period of one year. The 
reqoired seoority was not famished and he 
was ordered to bo rigoronsly imprisoned 
for one year ontil and nnless the seoarity 
demanded were fornished sooner. Jhabdey 
appealed against both the orders aforesaid. 
Ills appeal in the section 147 case was 

dismissed on the JOth November 1919 and 

that against the order ander section 110 
was dismissed on the I4th November 1919. 
Op the 10th December 19.9 the Sob* 
Divisional Magistrate directed that as 
Jhabdey was at that time nndergoing a 
sentence under section 110, Criminal Pro* 
oedure Code, the remaining portion of his 
sentence ander seclion 147 of the Indian 
Penal Code should take effect on the expiry 
of the sentence under section 110, 


biiu surecies came forward 
on the 9th August 1920, and the present 
Sob Divisional Magistrate, who has succeeded 
the Sob-Divisional Magistrate who con- 
vioted Jhabdey ander section 147 of the 
Indian Penal Code and who had also passed 

the orders ander section no of the Criminal 

Procedare Code, sent for Jhabdey from 
jail for the parpose of being released. He 
was then informed by the Jailor that the 
aocQsed ehoald not bs released as he had 
to undergo two months' rigoroue imprison, 
ment as directed by the Court on previous 
ocoMion. -Tbe present District Magistrate 

of Mainpuri has reported the matter to this 

Court being of opinion that the order of 
the former Sub-Divieional Magistrate was, 
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onder the oiroametaDfleo, illegal a« being 
in •ontravention of Heotion 120. olaaee (1) 
of the Criminal Prooedore Code. I think 
the learned District Magistrate ia right. 
The worda in section 120, elaase — If 
any person in respect of whom an order 
reqairicg security is made under section 106 
or section 118, is, at the time such order 

is made, sentenced to.the period for 

which suchaeonrityis required shall commerce 
on the expiration of such sentence,” are 
clear and the detention on failure to furnish 
security could not be deemed to have com¬ 
menced before the sentence under section 117 
of the Indian Penal Code has been served 
out. I, therefore, accept the reference and 
direct that Jbabdey do not surrender now. 
The bail-bond is cancelled. 

Beference accepetetl. 


GEOUNDS.—The proceedings were start- 
ed on a report made by the Tahsildar and 
cognizance was taken presumably under sec- 
^on 190. (c) of the Criminal Procedure Code, 
But the accused was not informed that be had 
the option of having the case tried by an- 

other Magistrate (wdc section 191, Criminal 

Procedure Code.) The Tahsildar's report 
does not state clearly that the accused was 
P yiog for hire. The accused states before 
me that be was not doing so. It is argued 
that the accused merely stated before the 
Magistrate that be was driving without a 
hoenoe and not that he was plying for hire. 
This may be a mere afterthought, but the 
fact remains that there is no evidence on the 
6Ie to support this essential ingredient of 
the offence. Finally, the sentence of fine 
of Kn. 60 0 eemR manifestly exeessiye* The 
Magistrate has not given any reasons 
for^ the severe sentenoe and, altboogb 
notice was issoed to the Uistrict 
Magistrate, no one has been instrooted to 


LAHORE HIGH COURT. 
Obiminal Riviciom No. 1167 of 1920. 
October 29, 1920. 

Present : —Mr. Justice Wilberforce. 

BODHA— Acoosbd—Petitions R 

vertui 

EMPEROR —Respondent. 

Criminal Procedure Code (Act Ko/ 1898), 100 

(1) (o), 191, 5S7^Procecdings initiated •n ilagiotratc'e 
own motion^Failure to comply with provmons ol 
*. 191, effect of-^Trial, whether legal. 


Whoro a Magictrato iDitiatc<l procoodinga on hie 

own motion but did not comply with tho pro- 

Twioni of section 191, Criminal Frocodiiro Code 

and did not inform tho accused that ho had tho’ 

option of haring his case tried by onothor Mairis. 
trato : ^ 


Held, that this omission was not a more irregu. 
lanty curable by tho provisions of soction 687 but 
was an absolute illegality which vitiated’tho 
whole tnau 


Ghaei r. queen.Empret*, 13 p. R. jRQg 
Jmpffor T. Chedi, 28 A. 212, A. W. N. (1906), 268, 2 
A. L» Js 746| 2 Cfs L« J. SOQ, followed. 


Case reported by the Sessious Judge, 
Ferezepore, with his No. 245.J of 13th 
August 1920. 


FACTS."—The accused, Bodha, has been 
eoDvieted io this ease under section 7 of Act 
XVI of 1861 for driving without a license 
and has been sentenced to a fine of Re. 50. 


appear in sopport of the Magistrate’s order, 
I think the conviction is liable to be set 
aside on the two grounds stated above. If 
this view is not accepted, 1 would recom¬ 
mend that the sentence should be reduced to 
a fine of five rupees. 

I forward the file for the orders of tho 
Hon'ble Jodges, 

ORDER,—The petitioner in (his case has 
been convicted of driving a cart for hire 
without a license and has been fined Rs. 50. 
The Magistrate himself initiated the pro¬ 
ceedings on his motion but did not comply 
with the provisions of section 191. This 
IS not a mere irregularity curable by the 
provisions of section 637. It is an absolute 
illegality and vitiates the whole trial [see 
Ghaei v. Queen^Emprat (1) and Emperor v. 
Ohedi (2)J, I, therefore, accept the petition 
and set aside the conviction, discharging (be 
petitioner, 

Conticlion set oiidc. 


(D 18 P. R. 1808 fir. 

(2) 28 A. 212, A. W. \V. (1905), 268, 2 A. L. J, 
7i6, 2 Or. L. J. 800. 
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MADRAS HIGH COURT. 

OiTJL MiBOILLiNlOUS SlCOBD ApPEILB N08. 100 
TO 1 4 115. 116a»d 117 OP 1916. 

Joly 23. 1918. 

Ptetenl Mr. Jostiae Speneer and 
Mr. Jastiae Kriabnan, 

8. K. NATHARSA ROWTHAR and 

AHOTHIR—ApPILLANTS 
versut 

Shfik MUHAMMAD RO V7THAR and others 

— RiSPOHDlNM. 

^ Court^ Fee$ Act (Vll of J870>, «. H, jxira. 2— 
Decree", ineanin-j of~AddilioTMl CourUfeee, non- 
payment of^Penalty-^Court, poicer of, to fix time for 
payment. 


In applying eoction II of the Oouit Foos Act to 
^ partition and mosno profits, tho torin 

decree * in that section should be takon to refer to 
the fiiinl, and not tho interim docroo in tho aait. fp. 
887, col. 2.] 

Where in a suit for partition and mesno prohts 
tho Court dooroos tho claim and awanU a spociho 
ffum on account of such proQts, on tho plaintiff 
paying tho additional Court-foo, if any, duo in 
rospoot of tho profits, the Court has no power, under 
loctiOQ I I, paragraph 2, of tho Court Fees Act, to 
lii any timo for payment and tho only penalty 
which tho plaintiff incurs in tho 07 ont of his not 
paying tho Court-foos is that ho cannot execute tho 
docroo until ho does pay tho foo. [p. 388, cola. 1 & 2.1 


Appeals against the orders of the Coort of 
the Sobordinate Jndge, KombakoDam, in 
Appeal Saits Nos. 35, 39 to 45 of 1915, 
respeotively, preferred against the orders and 
desrees of the Court of the Distriet Mansif, 
Mannargadi. in Biesotion Petition Revision 
No. 72 of 1915, Missellaneoas Appeals 
Noa. 136, 147 and 100 of 1915, Exeoation 
Petition Revision No. 242 of Ul5, Miseel- 
laneous Appeals Nos. 100, 29 and 28of 1915, 
respeotively, (Original Suit No. 63 of 190l). 


PACTS appear from the jadgment. 

Mr. K, iSfin»e;of<i Aiyangar (with him 
Messrs, K. 8. Jagarama Atyiraod S. Varada- 
chariar),tot the Appellants.—The word enit’ 
in the last paragraph of seetion 11 of the Ooart 
Pees Aet means the entire sait. As a time was 
expressly 6xed by Goart for payment of 
the additional Court fee and as it was not 
•omplted with, the whole suit was liable to 
be dismissed. Fulchand v. Bat lehha (l) and 
Ketoal Ei$ken Singh v. Sookhari (2) have been 
wrongly deoided. 


(U 12 B. 93; 6 Ind. Doc. (n. s.) 651. 

(2) 24 0 . 173; 1 0. W. N. 243, 12 Ind. Dao. (n. b.) 



The 6nal deorea. Exhibit 0, mast be treated 
as a oonditional deeree and as it was not 
eomplied with it wss inexeontable. 

There was an express order of Court ander 
elaase (2) of seotion 11 of the Court Fees 
Aot. The parties understood it as euob and 
even the High Court’s jadgment prooeeded 
on that basis. Plaintiff sonid not be per* 
mitted to say that there was no order under 
that olause. 

Messrs. 0. 3. Ramachandra ,dtV<Jrand A. V, 
Viiwanatha Sastri, for the Respondents.—The 
order of the lower Court was one passed 
under the 6rst oUuse of ssotion 11 of the 
Court Fees Ast. Under that olauee, until the 
additional Court-fee is paid the deoree oould 
not be executed. The order fixing a time for 
payment and imposing a penalty is ultra vires. 
The only penalty for nor paying the Court-fee 
is that the deoree is ineapable of being 
exeouted. 

In partition suits the *dedree’ for purposes 
of the seotion should be uuderstood to be 
the final deoree. In that view, the order for 
payment falls under olauie (1) of tbs 
eeolioo and the provision fixing a time is a 
nullity. 

The order oannot fall under olause (2). 
Under that olause it is neoessary that the 
Court should fix the preoise amount to be 
paid. Here it baa only indioated a method 
by whioh the amount oould be asoertained 
and thrown on the plaintiff the burden 
of paying the oorreot amount at his risk. 

The additional Coart*fee having been paid, 
the suit should not be dismissed. 

JUDGMENT. 

Krishnan, J.—These oivil misoellaneous 
second appeals arise from prooeedings in 
Original Suit No. 93 of 1901 on the file of the 
Distriot MuDsiTs Court, Mannargadi, To 
understand the oiroumstanoes in whioh they 
arise, and the oontentions of the parties 
in them, it is neoesaary to state the faots 
at some length. Original Suit No. 93 of 
1901 was for partition and delivery of 
plaintiff’s share in oertain immoveable 
properties with past and future mesne 
profits. A deoree was passed directing that 
plaintiff do recover 63/96tb8 share in the 
plaint properties, with oosts and past and 
and future mesne profits, the amount of 
whioh was loft to be determined in exeou* 
tion. There was an appeal and a eeoond 
appeal but, exoept that the plaintiff’s share 
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was varied to 175/288, the decree of the 
Bret Oonrt wae oanBrmed. In 1910, after 
the new Code of Civil Prooednre had aome 
into force, plaintiff filed ExeooMon Petition 
No. 228 of 1910 for the appointment of a 
Oommiseioner nnder Order XXVI, rnle ll 
and^ for the paeainR of a final decree after 
dividing the properties and afloortaining 
the mesne profits Accordingly, a Commi- 
sioner was appointed, bat, aa his report 
was objeated to, the Conrt held an enqoiry 
itself and passed a jodgraent deciding the 
objections raised. As to the mesne profits 
it stated that a fresh oalaalation woald be 
made in the light of its remarks and that 
plaintiff woold be entitled to the sam so 
found doe; it did not itself fix the aetoal 


amonnt. It also stated that, “there woold 
be a final decree drawn aponthe petitioner 
paying the additional Conrt.fee, if any, 
doe in respect of mesne pioSts allowed,’ 
within 15 days." This jadgment was dated 
22nd March 1911. bnt no Coart fee was 
paid by the plaintiff within the 15 days as 
directed. Nevertheless, we find a final 
decree was drawn ap, which is Exhibit 0 2 
in the case. It bears the date of the 
jadgment bat it seems to have been actually 
drawn op only in Joly 1911. The material 
peri of it says, this Ooart doth order 
and direct that the petitioner do pay 
additional Coartfee, namely, Rs. 227 8 Don 
or before the 6th day of April 1911 and 
pt possession of his share of the properties 
hereander described as fixed by the Com- 
misBioner in their report hereto attached, 
and this Ooart doth farther order and 
decree that the 1st defendant do pay 
petitioner Rs. 4,441 2 3 for mesne profits 
tod also Bs. 376*12*0 for oosts/’ In Sep* 
temberlQll plaintiff applied, by Exhibit G 
for ezecation of this decree proposing that 
the Ooart might take the money doe for 
Oourt.fee from the amount realised from 
the defendant. The Conrt rejected it 
saying, the Coorl fee sboald be paid before 
taking pt execation.” He again applied 

in O.lober 1911 Exhibit H. p»,i„g th, 

Ooort.fee on the past profits only, and 
contending that he was not boand to pay 
on the fatare profits. This was also 
dismissed, the Ooart holding that he was 
bound by the decree. He applied again 
for elocution by Exhibit J. paying the whole 
Oonrt'fee and, by Exhibit K , for extension 


of time to pay that fee. These were registered 
as Ezecation Petition No. 666 of 1911 and 
Execation Appeal No, 618 of 1911, Both were 
dismipsed; the Court saying on the former, 

■ as Execution Appeal No. 618 of 1916 is 
dismissed, sait in respect of mesne profits 
is dismissed. Fresh application for delivery 
to be pat in.” There was an appeal to 
the Sabordtnale Judge against these orders 
as well as one against the final decree. 
He reduced the mesne profits bat granted 
time for paym*>nt of Coart fee and reserved 
the order on Execation Petition Wo. 666 of 
1911 and remanded that petition for fresh 
disposal. In second appeal the High Court, 
the jadgment of which is reported as Nafhsrta 
Itowther V Mahnmel Bowther (3), held that 
there wss no legal and valid dismissal of 
the sait for mesne profits hot the Appel* 
late Coart had no power to exterd time 
and was wrong in redasing the mesne profits. 
The learned Judges restored the original 
decree as to the amount of profits bat, at the 
same time, eet aside the order of the Sabor* 
dinate Judge on Ezecation Petition No. 666 
of 19i 1, which had the effect of restoring the 
MonsiPs order on it, thongh they bed held 
that his reason was clearly bad, they also 
granted time for payment of the Ccurt*fee 
on the amount the Snbordinrte Judge had 
disallowed and they had allowed. Uisdiffi* 
colt to see why Execation Petition No. 666 
of 1911 was not ordered to be re tried on 
the view expressed by their Lordships, and 
it is not clear under what power they 
purported to extend time themselves. How* 
ever, it is not open to the parties now to 
dispote the correctness of those orders. 
Their Lordshipc had also remarked that 
the defendants wonld be entitled to move 
the District Mansif in a proper way to 
distLiss the sait for profits, and (hat plaint* 
iff might move for review of the order fixing 
time and ask for its enlargement. 

Parties have taken advantage of these rc* 
marks and have made the saggected applioa* 
tions. Plaintiff had already applied by Bxeca* 
tion Petition No. 72 of 1915 for deliveryofpos¬ 
session and bad got delivery of all except Item 
No. 11. Plaintiff filed three petitions. In Mis* 
oellaneoas Appeal No. 24 of 19)5 be asked 
for review of the order on Execation Appeal 
No. 618 of 1911 and for exoacing delay in 


(8) 28 Ind. Cai. 890. 
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payment of Coort*fee. In Mi^oallaneonfl Ap¬ 
peal No. 2y of 19l5 be formally prayed that 
the Conrt fee already paid by him may bj ai- 
oepted; in Exeontion Petition No. 2i2 of 19)5 
he asked for delivery of Item No. 11. Defend- 
ants also filed three petitions, Misoellaneons 
Appeal No. 100 of 1915 asking that the whole 
Bait might be dismiseed for non-payment 
of Coort fee in time : Misoellaneons Appeal 
No. 136 of 1915 for re delivery of the proper 
tieedelivered nnder Eioontion Perition Mo 72 
of lyi5, and Misjellaijeons Apptal No. 147 of 
1915 objecting to the delivery of Item 
No. 11 . The lower Coort dismissed the 
Bait 80 far as it was for fotore mesne 
profits bat refused to dismiss the rest of it. 
They also dismissed the applioalion for 
review, bnt ordered delivery of hem No. It. 
Thne. Misoellaneone Appeals Nos. 28 . 29, 
136 and 147 of 1915 were dismissed in toto ; 
Miecellaneons Appeal No. 100 of 1915 wae 
•llowedand Exeantion Petition No 242 of 1915 
was allowed in foil It is against the order 
on these petitions that the oivil misoellaneoae 
Beaond appeals before ns have been tiled 
^ The main qnestion for our oonsideration 
If, whether the salt was liable to be dis- 
missed, and, if so, to what extent. Mr K. 
Srinivasa Aiyangar for the defendants has 
contended that the present case fell onder 
the 2nd paragraph of section I of the Conrt 
FeeB Act and as, admittedly, the additional 
fee was not paid in time, the whole soit 
ehoold fail. He argned that the word “snit” 
m the last seotenae meant the entire soit 
an that the rolings io Fulchond v. Bat 
/cUa(l) and in Kewal hum Sivgh v. 
Sookkari yZ) were not correct. Bnt, before 
we consider this point, we mnai be satisfied 
that the present ease propeily falls 
nnder the 2 Dd paragraph; for it is clear 
that, the dismissal of the snit is not a 
penalty for defanit onder the let paragraph. 
The let paragraph deals with a ca-e where 
the profits are settled by the decree and 
tbe penalty nnder it for non payment of the 
additional Conrtfee is, that ibe decree 
ehonld not be executed till it is paid; onder 
that paragraph the Conrt has no power to 
fix any time for payment, any order to 
that effect being mere sorplnesge. See 
Btrianan OheUg y. ivagappa Muialiar (41. 
The 2Dd paragraph deals only with a c ihe 

(4)180 M. 82} 16 i:. L. J. 648; 2 M. L. T. 23. 


where mesne profits are ascertained in exe- 
cation of the decree, tbe two paragraphs 
being matnally exclnsive. It will be seen 
from the statement of the fact.s in 
this case that, tboagh the let decree 
directed the mesne profile to be ascertained 
in execntloD, they were actnally ascertain¬ 
ed only by the final decree, Exhibit C 2. 
Proceedings taken for the porpose of passing 
final decrees in partition suits have often 
been held to be proceedings in the snit and 
not in exeoafion. The first decree in this case 
was only an infertm decree. It seems to me 
that the word decree in section 11 ehoold be 
taken to refer, in oa-^es like the present, 
to the final decree, for that is the decree 
in the soil, Ibe infe'im decree being in tbe 
nature of an order in suit. If I am right 
in this view, the present case will fall 
nnder the 1 st paragraph of section 11 and 
not nnder the 2 od and the provision in 
Exhibit C 2 fixing the Cth of April 1911 as 
the last day for the payment of the additional 
Court-fee shonld be ignored. 

plaintiff has not incurred the penalty 
of the dismissal of his soit by non-payment 
in time, he simply cannot exeonte his decree 
till he pays the fell fee. As he has already 
paid that fee into Conrt, there dees not 
seem to be any valid objection now, under 
the Court Fees Act, to his executing bis 

decree in full inolnding the claim for future 
profits. 

There is another difficulty pointed out 
by the plaintiff’s Vakil in applying the 2nd 
clause of section 11 . Even if we consider 
this to be a case where the profits were 
ascertained in execution, taking Exhibit 0-2 
as an order in execution, there oan be no 
doubt that, as contended by him, tbe word 
as ascertained” implies that tbe exact 
sum of money representing the profits has 
been fixed. It is not sufficient for the 
Application of tbe ceotioo to show tbat a 
method had been indicated for the purpose 
of calculating those profits. In the absence 
of clear words to that effect in tbe section. 

1 do not think the burden should be laid 
on the party of making a correct calcula¬ 
tion and paying the correct Court, fee at 
the risk of having a suit diamissad if be 
makea a ra.alake. If the Conrt propo.ea 
0 aot onder ,l»o,e ( 2 ) it ^3 J.tain 

be amoont of proBle in money and elatn 
the additional Oonrt-fee payable and 61 ^ 



38S 

HATHAR8A ROWTUAR V. MUHiMMiD 


INDIAN OASNP. 

RO^HAR. 


[Id2i 


reasonable time for payment of it. In the 
present oaee the judgment of the Distriot 
Mnneif of the 22nd Maroh 1911 did not 
ascertain the amoont of profits bat only 
ordered a oaloolation to be made for it in 
the light of the observations in it. It was 
the jndgment that oontained the order 
giving 15 days’ time to plaintiffs to pay 
the additional fee. As it did not fix the 
amonnt of profits or the Coart-fee payable, 
the order ooald not be treated as a proper 
one giving time onder olaase (2) of section 
U. In fast, it is doubtfal if the Conrt 
intended to pass an order ander seotion 
11 at all, as the payment within 15 days 
was merely made a oondition for drawing op 
a final deorse. No donbt, in Exhibit 0 2 
the amount of profits and the Coart-fee 
are both stated. Oan we treat the order 
in it to pay the Coart fee before the 6th 
day of April 1911 as a proper order ander 
alaase (2) section 11 P It u pointed out 
that Exhibit C 2 was aetoally drawn ap 
only in July 1911, The payment of the 
Coart-fee by 6th April 19l 1, a date which 
had already expired, was thos an impossibility 
and, for that reason, the order cannot be 
treated as a proper one under the section. 

I muat, therefore, hold that it is not shown 
that a proper order giving time was passed 
onder section 11, danse (2) and, on this 
^ound also, the application for dismiss¬ 
ing the suit mast be disallowed. If this 
view is correct, the Coart should now pass 
a proper order under the 2nd clause, but 
it is not necessary to do so as the addi- 
tional fee has, as stated above, been already 
paid. 

It was also urged that the final decree 
ihould be looked upon as a conditional 
decree and as the conditional decree was 
not complied with, it could no longer be 
executed. As already pointed out, the fix- 
U)g of the 6th April 1911 as the lact 
date for payment of the additional fee was 
ultra virci and should be ignored. It may 

also be pointed out that the decree as drawn 

op is not, in its terms, a conditional decree 
at all. If, however, the payment of the 
additional fee is taken as a condition for 
execution, that oondition has been complied 
with. 

It was next urged that tbe coarse of the 
proceedings in this case showed that the 


parties understood the order fixing time in 
Exhibit 0 2 to be one under seotion 11, 
clause 2. and that the High Court’s judg- 
ment itself proceeded on that footing and 
that, therefore, plaintiff was precluded from 
nrging that there was no order under that 
olauNe. There has, no doubt, been considerable 
confusion in this case as it seems to have 
been assumed that there was an order under 
clause (2). But no order having tbe force 
of re$ judicata on the question has been 
pointed out to us. The order passed by the 
Court on the first execution application, 
Exhibit G., would seem to show that the 
Court then considered tbe order to pay the 

additional Court fee as one under clause (I) 

of seotion 11. If the order of the District 
Munsif in Exeoation Petition No. 686 of 
1911 saying that the suit in respect of mesne 
profits was dismissed had become final, 
plaintiff might have been concluded by it 
so far as the mesne profits were ocnoerned, 
but the High Court held that there was 
DO legal order for dismissal. The fact 
that the dismissal of that execution peti¬ 
tion was not expressly ssfc aside by the 
High Court cannot prevent os from holding 
that his suit for mesne profits cannot be 
dismissed. The question whet effect tbe dis¬ 
missal of Execution Petition No. 666 of 1911 
will have on any future application for exe¬ 
cution for mesne profits does not arise for 
decision now, as we have no ezeoution 
petition for such profits before ue for die 
posal. 

I would, therefore, hold that Original 
Suit No. 63 of 1901 ehould not have been 
dismissed at all, not even to the extent of 
the claim for future mesne profits, Miscella 
neoQS Appeal No. 100 of 1915 thus fails in 
toto and MiecollaDeoua Appeal No. 136 of 
1915 also fails. No special argnmout was 
addressed to ns regarding the delivery 
of Item No. 11 and so Miscellaneoni 
Appeal No. 147 of 1915 must aleo fail, 
plaintiff’s application Miscellaneous Appeal 
No. 2s of 1915 for review of the order on 
Execution Appeal No. 618 of 1911 and for 
excusing delay was rightly dismissed and 
has now become unnecessary, MisoellaDeous 
Appeal No. 29 of 1915 most be formally 
allowed as it asks that Oourt-fee already 
paid rosy be aosepted. Ezeentioo Petition 
No. 242 of 1915 was rightly allowed by the 
lower Courts. 
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In the leeoU, Civil MisoellaDeona Seoond 
Appeals Nos. 100, 101, 103 and 104 of 1916 
mnet be diemissed with eosts. Civil Misoel- 
laoeone Seeond Appeals Nos. 115 and 116 
of 1916 mast be allowed with oosts here and 
in the Courts below. Civil Misoellaneoas 
Seoond Appeal No. 117 of 1916 mast be 
dismissed with oosts. 

SpinciB) J.—I entirely agree. I have 
only to add that 1 think that Courts sboald 
be very oarefol to avoid passing orders 
whioh are either impraotioable or impossible 
for parties to oomply with. If the District 
Monsif (Mr. Gopalan Nair) had not passed 
an order in Bxeoation Petition No. 228 of 
1910 to pay additional Coort-fees upon a 
sum, whioh had not at that time been 
asoertained in rapeee, annas and pies, and by 
a date whioh bad already expired by the 
time the order was embodied in the form of 
a deoree, this litigation might have been 
avoided, the parties would have been saved 
maob onneoesaary expense, and the time of 
other Courts would not have been taken up 
in disentangling the ooofusion whioh has 
resulted from his order. 

u. c. p. 

Order accordingly. 


BOMBAY- HIGH COURT. 

SfcoRD CiriL AppgiL No. 384 op 1919. 

February 12, 1920. 

Pre«nf:- Sir Norman Maoleod, Kt., 

Chief Justioe, and Mr. Juetioe Heaton. 

Thi SURAT CITY MUNICIPALITY— 

Appellant 

vertut 

MANEKLAL ICHHARAM ann Co.— 

Rioponuimt. 

B«mhav Ditlrict Municipal Act {III oj 1901), «. 69 
(b) {ii)—Vehicle kept outetde, hut ueed intidc, dietnet, 
whether liable to ichcel^tam. 

In order to bo liable to wheel-tax nndor clanao (6) 
(«) of Bootion 69 of the Bombay District Mnnlol- 
pal Act, a Tohicle most bo both kept and used 
within the district. A. vebiolo kept ootsido, but 
Qsed within, a district is not liable to wbool-tax 
nndor the section. 

Appeal from the daaisiou of the Assistant 
at Surat, in Appeal No. 92 of 1918, 


reversing the deeree passed by the First 
Class Subordinate Judge at Surat, in Civil 
Suit No. 255 of 1917. 

Mr. N. K. Heht'i, for the Appellant. 

Mr. Q. N. Thahor^ for the Respondent. 

JUDGMENT 

Maoliod, 0. J. —The defendant Munioipal- 
ity sought to levy a tax on the plaintiffs’ 
vehieles on the ground that they were 
empowered to do so under seation 59 (6) 
(I'i) of the Bombay Distrist Manisipal Aot. 
Their argument seems to have beon that 
every oart kept outside the Distriat was 
liable to be taxed If it happened to be used 
within the district ; that is to say, that 
every oart kept outside for use in the 
distriot was liable to a tax. That by itself is 
putting a strained meaning on the words of the 
eub seotion “kept for use within the distriof.” 
Bnt if sub seotion (tV) were in any way 
obsoure, ife meaning is made perfeotly plain 
by sub seotion (m) whioh refers to vehioles 
boats, or animals used for riding, draught 
or burden, whioh enter the distriot, but 
are kept outside. The Municipality are 
entitled to levy a toll on suoh vehicles 
and animals whether loaded or unloaded. 

Then, we are told that the Munioipality 
have made rules whereby they only levy a 
toll on leaded vehioles But sub eestion (m) 
espeoielly says that snob vehioles and animals 
whioh are need for riding, draught or bur- 
den and enter the distrioi, are not liable to 
taxation under sub seotion (i»). We are 
asked to read for the word “but," tbe word 
if . If that were so, then it would mean 
that tbf»re were two olasses of vehioles and 
animals kept outside, but nsed within the 
distriot, some of whioh would be liable to 
taxation under sub section («), while the 
rest would not bs liable. But there is 
no provision whatever in the seotion for 
distinguishing these two olasses. In my 
opinion, therefore, the judgment of tbe 
lower Appellate Court was perfeotly oorreot 
and, as long as tbe plaintiff kept his oarts 
outside the difltriot, he was only liable to pay 
toll when they entered the distriot, and 
he was only liable for toll under the Muni¬ 
cipal rules if his carts were loaded. There¬ 
fore, the appeal is dismissed with oosts. 

Hiatom, j.—I agree. 

Appeal dumuffd, 
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MADRAS HIGH COURT. 

CiyiL Appeal No. 354 op I 19. 

Marah 31, 1920. 

Fre$et4 Jastioe Sir Abdor Rahim, 

Kt , and Mr. Justice Moore. 
SUNDaRA GOUNDAN. minor, bt Goardian 

AND Matirnal Ukc.b MCTHUSAMI 

GOUNDAN —Defendant No. 2 _ 

Appellant 

vertus 

K. ARUMUGA GOUNDAN and others- 

Plaut ff and Defendants Nob. 1, 3 to ti 

— Respondents. 

Utndu Law-Del,t-aon, liabU.lu of, for lathcr’e 
debt - Immoral yurpoffe— Proof, necessary. 

To enablo tl.o Bon of a Hin.li, to oBcapo liability 
for payment of l.is father's debt «n (ho ffroiind 
that It was meiirrod for an immoral purpose, ho 
must establish a direct connection between tie 
debt and the immoral purpose. The mere fact 
that the father kept a conciibino is not sulliciont 
It IS suinoioDt, howoror. if the Court can draw an 
inforonoo from tlio ovidenco os to the connyction 
between the debt and the immoral purpose. 


Appeal against the decree of the OonrI 
of the Subordinate Judge, Coimbatore, in 
Original Suit No. 145 of 1917. 

PACTS appear from the judgment, 

Mr. 0. F, Anantha Kriihna Aipar, for the 
Appellant.—The eon hag dinaharged the odqh 
when he epecihoally eetabliehed that the 
father was keeping a woman for whom be 
incurred a lot of ezpensea, euoh as making 
jewels and furniching her with capital to 
carry on the baainess of money-lending. A 
very exact degree of proof should not be 
required. It ie always difliinlt to prove the 
8 peoi6o application of the loan for an immoral 
purpose. 

Mr. T. M. Efi#AnaAtfam» Aipar, for the 
Respondents.-—The son cannot escape lia¬ 
bility unless he eetabliches a direct con 
nection between the debt and the immoral 
purpose. There is no proof that this parti- 
oular loan was applied to meet the expenses 
of the oononbine. See Bhagbut Penhad 6ingh 
V. Qirja Koer {{), Sura) Bami Hoei v. Sheo 
Perthad Singh (2), Dattatraya Vuhnu v. 

Viihnu Narayon (3), Ohintamanrav MehendaU 


717 (P. 0.), 15 I.A.9fl, 12Ind. Jar. 
2fl9j6 Bar. P. 0. J. I86j 7 Ind. Deo. (n. a.) 1062 

(2) 6 a 148 (P. O.Ji 6 I. A e8| 4 Bar. P. 0. J. li 
3 8nth. P. 0. J. 689, 4 0. L. B. 22fl| 2 Bboine L 
B. 242, 2 Ind. Deo. IN. a. 1 705. 

(3) 12 Ind. Cm, e49i 30 B, OSj 18 Bom, L. B, 1101, 


V. Kashinafh (4). Dhmpallia Buchayya v. 
Kuppa VenkotakrUhnayya (5). The evideoee 
Ending to show that the let defendantand 
hie oonoubiLe incurred debts subsequent to 
the transaction in question is irrelevant. 

JUDGMENT.—The onus of proving that 

the debts, to discharge which a mortgage was 
eieoufed in favour of (be plaintiff by the let 
defendant, the father of the 2nd defendant, 
were incurred for immoral or illegal purposes, 
n on the 2nd defendant. What has been 
established is that the Istdefendant was keep, 
mg a woman, before the debts in question were 
incurred, that is, prior to 1903 The woman 
herself, called Nagaratnam, has given evi* 
dence and she says that her exoeoees were 
paid by the lat defendant, that he made jewels 
for her and gave her money to carry on 
money lending. Some promissory notea (Ex. 
hibite 1 to IV) were adduced in evideoee, 
they were executed jointly by the Istde¬ 
fendant and Nagaratnam but they ^ere all 
sub equeot to 1906, in which year the last 
items of the debts (Exbibiis C and Vl were 
incurred. Thera is also evidence that Nagarat. 
nam lent Rs. 1,000 on mortgage to one 
Venkatakriabnasami Naidu in 1910. That 
was long subsequent to the present traneac. 
tioo. Beyond this, there is no evidence to 
connect the incurring of the debts with any 
immoral purpose. On the other ha d, the 
1 st defendant had a net income of about 
Rs. 1,000 a year and had three eons, a wife 
and a daughter to maintain. He married 
two of his daughters, though there is no evi. 
deuce to show how the expenses of the mar. 
riage were met. 

The evidence in thii case only established 
that the 1st defendant was keeping a eon* 
oubine and to that extent he moit have 
incurred some additional expense. No direct 
connection, however, is established bstweeo 
these debts and any immoral or illegal porposr, 
and, according to the rulings, it is necessary 
for a son who seek-* exemption from liability 
to establish that. The rulings oi (be Privy 
Oonncil in Surai Bami Koer v. Sheo Perthad 
Singh (2), Bhagbut Perthad Singh v Oirja 
Koer 1), Ohintavianrao Mehendale V- Rathi- 
noth (4) and Datittraya Vithnu v> Vithnu 
Narayan (d) make this position clear. We 
have also a recent deeicion of this Court,in 

(4)14 8 B?0i7Ind Dm. fN. c|B74. 

(OJ 58 lad. Qm. 89 J* 899, 
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BkuUpallia Buchapya -7 Kuppa Venkafahith- 
nayya (5), where this view of the law was 
adopted. It wonld no donbt be diOBouIt in 
many eases to prove that a partioalar debt 
was ioearred for some speeibe immoral or 
illegal purpose aod it may besnbBoient if the 
evideoee is saeh that the Ooart would be 
in a position to infer that the debt inearred 
by the father mast have been inearred for 
immoral parposes. That seems to be the 
prinoiple anderlying the deeision in hkagbut 
Peuhad Singh v. Qirja Koer (1). The faots of 
this ease fall short of any snob proof. The 
appeal mast be dismissed with eosts. Time 
for redemption is extended by six month. 

» M. 0 . P, 

Appeal ditmuie l. 


BOMBAY HIGH COURT. 

Second Ojvil Appeal No. 921 op 1918. 

February 13, 1920. 

Present: —Sir Norman Maeleod, Kx., 

Chief Jnetioe, and Mr. Jostiee Heaton. 
SHIDBAMAPPA MARlAPPA MANVI 
—Plaintipp—Appellant 

versus 

MAHOMED YUSAF IMAMDINSAB 
AND OTHiss—DifBNDAHTs—R espondents. 

Water, damage caused by flow oJ—Suit to recover 
damages, mainlainabilily of—Rights of owners oj land. 

An owner of property is entitled to protect him. 
self against water which ho has not brought on 
his land himself Ho is entitled to dirert water 
which threatens to do damage to his land. Like- 
wise, his neighbours hare a right to protect them- 
selTOB against water which threatens to do dainago 
to their properties [p. 392, cols. I A 2.] 

Whore tho plaintiff and the defendant have 
equal rights to protect their own properties by 
turning the water which threatens to flow oror 
their lands in times of flood into a ditob, and in 
consequonco of that the combined water which 
would otherwise hare gone on to their respective 
lands canioB damage to tho banks of tho ditob on 
oitbor side, it is tho businoss of both parties to 
protect themselves against damage which may 
rosnlt when there is an ozeess flow of water in 
tho ditch, and noithor party can, in such a case, 
have a cause of action against tho other, rp.892. 
ool. 2.] ‘ 

Second appeal from the deoieion of tbe 

AeeiitaDt Judge et Pbernar, ip Appeal 


Nn. 175 of 1916, eonbrmiDg tbe deeree pae8< 
ed by the Second Olaea Sabordinate Judge 
at Gadag, in njvil Suit Nn. 276 nf 191.5. 

Mr, H. B. Gum'isie, for the Appellant. 

Mr V. R Sirur, for Respondent No. 1. 

JUDGMENT.—The plaintiff alleged that 
a etream pacsed between his Survey Noe. 638 
and 639 in Gadag and tbe defendants* lands 
to thesonth ; that a road passed to theeaet of 
tbe parties’ lands ; that the water from tbe 
lands beyond that road belonging to tbe 
Aobaryas of Annigeri and Sortnr alone passed 
to tbe stream and none else ; that a por< 
tion of the rain water from the lands to tbe 
east of defendants’ lands passed into tbe 
defendants’ lands by certain passages shown 
in the sketch, Exhibit 62 ; that tbe defend* 
ants dug earth from tbe road and stopped tbe 
passages, with the result that the water in 
tbe stream was thereby increased and washed 
away tbe banks on tbe plaintiff’s side and 
caused him damage. 

The lower Court granted the plaintiff a 
decree directing the defendants to restore 
tbe plaintiff’s land to the extent to which 
it had been washed away, as marked in 
Exhibit 63 in red pencil, and to plant 
kalnars or devubalis there to prevent far* 
ther washing away of the plaintiff's land. 
Tbe Court refused (0 grant an injunction 
against tbe defendants, bnt stated that if 
tbe plaintiff found that any other portion 
of bis land was washed away, he might 
take steps in execution of this decree to 
ascertain what portion was washed away 
and to get it restored. There were varioni 
other directions in the order. 

Both parties objected to the decree, bat 
in Brat appeal the Assistant Judge con* 
Brmed the decree of the h^wer Court. Even 
now tbe plaintiff is not satisfied with what 
be has got, while the defendants have filed 
cross-objections, and maintain that the 
lower Court ought to have dismissed the 
plaintiff’s suit. 

The position, even now, after all the 
evidence has been taken, is not perfectly 
clear. But there is a ditch which runs 
between the Undsof the plaintiff on the 
north and the lands of the defendants on 
tbe sooth. It does not seem to be a natural 
water course, because it admittedly stops 
at the road on tbe east. It doee not 
cross tbe road so as to drain the Knds 
whish ar© on the east. The lands slope 
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from the east to the west. It has been 
fonnd that the rain water whioh falls on 
the land to the east, when there is a 
heavy fall of rain. Bows down the slope, 
aaross the road, and over the lands of the 
respeetive parties. For very many years 
the plaintiff has diverted the water whiab 
wonld otherwise have ffowed aoross his land 
into the ditab, and while only the water 
whiah would have flowed over the plaintiff’s 
land went into the ditah, no damage was 
aansed to the plaintiff’s lands through the 
water flowing down the ditoh. The defend, 
ants thought they wonld proteat themselves 
in a like manner from the water whiah 
flowed over their lands from the lands of 
their eastern neighbours, and so they built 
bandhs on the road whiah prevented the 
water from the eastern lands, flowing over 
their lands, and turned that water into 
the ditah. Owing to the inorease of water 
flowing down the ditah the banks of the 
ditob on the plaintiff’s side were washed 
away. One should be able to see. there¬ 
fore, from those faats what are the rights 
of the parties. It has not been proved to 
a aertainty in whose ownership is the 
ditah. One plan makes out that the boon- 
dary of Survey Nos. 638 and 639 passes 
along the bed of the ditah. Another map 
makes it pass to the north of the ditah 
and it 18 not olear whether, as a matter 
.of fftot, any part of the ditah was inaluded 
in the Survey numbers belonging to either 
the plaintiff or the defendants But the 
map whiah the learned Trial Judge relied 

63. shows that the 
dilab. if It belonged to either parly, be* 

longed to the defendants. Probably, it 
•omes within leation 87 of the Bombay 
Land ^venue Code, and. if so, it belongs 
to neither i»rty. If that is so, both the 
plaintiff and the defendants had equal 
rights to proteat themselves against water 
whiah threatened to aome over their lands 
from the east 

As laid down in the ease of Nield v 
London and North Western Railtcav Oompani, 
ii;, an owner of property is entitled to pro- 
teat himself against water whiah he has not 
brought on hia land himself. He is entitled 
to divert water whiah threatens to do damage 
to h« l»nd. Likewise, hia neighbonre have 
a right to proteot themaeives against waUr 
(IJ urn) 10 Ex. 4, 44 L. J. Bx. I6i M ra M 


whiah threatens to do damage to their pro* 
perties. In this ease it seems to me that both 
the plaintiff and the defendants bad equal 
rights to proteot their own properties by 
turning the water whiah threatend to flow 
over their land in times of flood from the 
sast, into this ditob. If, in oonsequenae of 
that, the aombined water, whiah would 
otherwise have gone on to the lands of the 
plaintiff and the lands of the defendants, 
oaused damage to the banks of the ditah, 
then I wonld only say, it is the business of 
both parties to protest themselves against 
damage whiah may result when there is an 
ezsesaive flow of water in the ditab. 

In the oase of Nield v. London and 
North Weetern Bailway Oompany (1) the 
defendants, owners of a aanal, being 
threatened by an oveiflow of flood 
water from a neighbouring river, and, 
fearing damage to their premises sitaat* 
ed on the banks of the oanal, plased aaross 
it, at a point above their premises, planks 
reaohing from the bottom of the oanal to the 
ooping stone, whiah was some inabes higher 
than thb surfase of the aanal water. The 
flood water afterwards broke into the aanal 
at a point above the barrioade of planks, and 
opposite to the plaintifi’s premises whioh 
were also situated on the banks of the oanal 
above the premises of the defendants, and 
being penned bask by the planks the water rose 
in the oanal until it flooded the plaintiff's 
premises. In an aotioo brought to reaover 
damage for the injury so taused, it was 
held that the defendants were not liable, 
on the ground that the water whioh did 
the misshief was not brought there by 
them, and that there is no duty on the 
owners of a eanal analogous to that on 
the owners of a natural water-oourse, 
not to impede the flow of water down 
it. 


Here, therefore, the defendants bad not 
brought this water from the east. It 
oame owing to the heavy rain fall. They 
were entitled to proteet themielvee, juit 
as the defendants in that oase were entitled 
to proteet themselves from an overflow of 
flood water from the neighbouring river. 

. That seems to be a simple proposition of 
law whioh applies to this oaee, and, there¬ 
fore, in my opinion, the judgments of both 
the lower Courts were wrong. 
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WA8INDA RAM V. BITA RAM. 

The appeal is dismissed, and the aroaa. 
objeetione are allowed, aod the suit dis- 
miEsed with eostt. 


Appeal ditmiited-, 
Orosi-objectiom allowed. 


LAHORE HIGH COURT. 

First 0i7iL Appbal No. 2862 op 1916 

Maroh 5, 1920. 

Present Chepia, Aeling Chief 

txr * LeRoaaigDoI. 

WASINDA RAM— Plaimipp—Appillamt 

vertue 

SITA B,AM-_D8if*ndant—Rbspohdcnt, 

BviJenee Actllof 1872), ,. ijg. applicability oi 
to mxMrt— Person , meaning of—iTinor—ifurepri 

XaTn; /L 

A inflcctiou 115 of th 

Evidonco Act, should not bo narroAved down si 
OS to excludo an infant, [p. 305 col ? ] 

Whero there have been no mUrepresentation, 
bj n minor as to 1.18 age, or whore the miaropro 
B -ntatione have not, aa a matter of fnot, misUd 
ho oppoBito party, there can be no oBtoppol am 
nfanoy can suceesafully pleaded. On fhe othel 
and whore the opposite party has boon misled 
r ropresontations, section 115 is applicable 
and ^the plea of minority cannot bo heard, ^[p. 30r 

J ctlm 4 G. & J. 468; 28 L 

U flflO Ifp i xna 7 W. B. f03; |24 B 

11. 339; 46 E,U. 178; ffaral Ckand Milter v Mohur 

P- 2 C. w. N 18 a„d' 2m IS 
Ind. Doo (N.e.) 247, followed. ’ 

First appeal from the deoree of the Diatriet 

Junri9I6^™ 

Dr. Goftai OAowd Narang, for the Appellant. 
Baba Af. N. Mukerji, for the Respondent 

_ JUDGMENT. 

Ch«vi9 ACTO. 0. J._;„ thi, ,„,o a preli. 
mmary objeolion was raited by Mr, Makerj! 

thal tbe appeal wae lime baried. Limitation 
oxpjred dnr.Dg Ihe Chief Conrt ya.ation in 
yl6 i the appeal was lodged on the day the 

Ucurt re opened, bat on insoffiolent stamp. 

rof’^etSie: A^‘-- 


The plaintiff, Wasinda Ram, soes for 
Rs. J,.35], prinoipal and interest doe on a 
bond for Rs. 6C0, exeoated by the defecdact 
Sita Ram cn 4th Febrnsry 191i;. The defend, 
ant admitted exeoQtion hot pleaded that he 
bad rot received fall ocneideration, end that 
the rate of intereet aharged was penal. He 
aleo pleaded that he was not liable as he was 
a miner at the tiroa of 6Z60QtioD« 

The )>eoefl were aa follows :_ 

(0 Was defendant a minor on 4th Feb. 
roary]912? 

(2) Did defendant represent to plaii tiff 
that he was of age. and, if go, what is the 
effect ? 

(3) Was the bond not for fall eoneidcia. 
tiOD P 

(4) Is the rate of icereet penal P 

The lower Coart decided iseaes Nos. 3 and 4 

diemisred the eait, 
bolding that defendant and plaintiff both 
knew that defendant was a minor, and that 
defendant was. therefore, not liable. The 
plaintiff appeals to this Ooart. 

As 10 iseaes Nee. 3 and 4,1 shoald have no 
h^es.tation m agreeing with the lower Coort. 
Ihe deferdant might have defended the 

that the dcoisioB on these iseaes ehoold have 

been in his favoor, hot nothing was said in 

argoments on bis behalf with regard to there 
issoes. 

The lower Coart’e finding as to defendant’s 

December 

Kyi. ihe copy of entry in the birth 

register giyes the name of the child as well 
as the father’s name, so I consider there can 

be no doubt that this entry refers (o the 
defendant. His age. then, woald be about 
SIX weeks short of 20 years when bis dealings 

7qh«/ (i-.s.in^.Au 

lyob) and about two months over 20 when 

t^be bond in suit was executed. A guardian 

bad been appointed for him, but the guardian 

resigned, and on the 18th May 1910 (ie 

about five months before the dealings with 

plaintiff commenced) the Lislriot Jodee 

pasred an order that, though the minor was 
18 or 19 years of age and minority would 
continue till the age of 21. as tbe appoint, 
mentofa freeh guardian wae discretionary 
and as the minor did not wish r fr^h 
guardian to be appointed, and was old enough 
b, appearance to act for hmself.no frelh 
guardian need be appointed. After that, Sita 
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R^m managed his own afftiira, as he admits, 
(See page 5 of the paper book). He bronght 
a Bait without a next friend in April 1911, 
(see his own evidenoe), i.e, before dealings 
with plaintifT began, and in every way seems 
to have aeted as a man who bad attained his 
majority would do. The plaint alleges that 
the dealings were entered into on defendant’s 
asaoranae that he had become an adult and 
had got bask his property from the Distriot 
Judge on Icth May 1910. The witnesses 
go one step farther and allege that the 
plaintiff Slid be was 21 or2i|. The Distriat 
Judge has no faith in this evidence, saying, 
the witnesses aome from plaintiff’s village, 
and one is a former tenant of the defendant 
who was ejeated from bis tenaoay, Seeing 
that the dealings took plaae in plaintiff’s 
village it is only to be expeated that the 
witnesses should belong to that village. As 
to one witness, vi*., Amdu, P. W. No. 3, 
being a former tenant of the defendant, this 
is oorreot, but he eays that he voluntarily 
gave up the land and was not ejeated. The 
evidence of these witnesses may not be relied 
on implioitly with regard to the aotual words 
used by the defendant, but i see no sufficient 
reason for disbelieving the gist of their 
evidenoe, which is that the defendant repre¬ 
sented himself to be of full age. He obvious¬ 
ly bad been posing as a major, and I do not 
suppose for a moment that the plaintiff would 
have advanoed him money at 1 per aeot. 
interest if he had not believed him to be a 
major. Plaintiff’s brother, Teju Ram, P. W. 
No. 6, says Sewa Ram was guardian of 
defendant. He used to come with him. 
When he was removed defendant aoted for 
himself.” He also says, "He said he was 
over 21, otherwise plaintiff would not have 
advanoed to him ” I should say all thie was 
perfeotly eqrreat, except that defendant may 
perhaps lave posed as being over 21 without 
having neoesfarily said anything preoise as 
to his age. If he po^ed as 21 that would be 
quite suffioient. I believe he did pose as being 
of full age, t.e., as being 21 years old, and I 
would bold that the money was sdvanaed in 
aonsequenao of *he defendant misropro eiting 
that be was of full age. The learned Histriot 
Judge lays stress on the faot that the defend- 
ant's age is put down as 2(J in the stamp- 
vendor's endorsement on the stamped paper, 
but I do not think thie matter of any con* 
pequeQ99 <tll, In the first place, it is not 


[mi 

shown that the plaintiff was present when 
the stamp was purohased in Dera GhaziKhan 
or that the plaintiff ever read the endorse¬ 
ment, which is in Urdu, and it is alleged that 
the plaintiff oannot read Urdo, and, in the 
siaond plaae, even if the plaintiff read the 
endorsement there is no particular reason 
why he should bother about it, seeing that 
a stamp vendor would probably enter the 
age merely by guessing it from the pur¬ 
chaser s appearance and without making 
enquiries from the parohaaer. 

Holding, then, as I would hold, that the 
defendant obtained the money by misrepre¬ 
sentations as having attained bis major¬ 
ity, 1 have next to aonsider whether the 
defendant is estopped from pleading minor- 
ity, by reason of seotion 115 of the Evidonae 
Act. 

The first case 1 will notiae is DhanmuU v. Bom 
Ohutifier QhoieiX), There the plaintiff sued for 
a money decree and fora mortgage decree. He 
had been induced by fraud on the part of the 
minor defendant to part with his money. It 
was held by the Fall Bench that the plaintiff 
could not get any decree in the face of defend¬ 
ant’s pie) of infancy. Bot, as is ootel at the 
foot of Saral Ohand Mitter v. Sdohun Bibt (2), 
the publication of this case was prohibited by 
two of the deciding Jodges, and so this case 
was not published till six years after its deci¬ 
sion. 

In ^^ara^ Ohani MtUer v. Mohun Bibi (2), 
the plaintiff had advanced money on a mort¬ 
gage-deed, having been deceived as to the 
defendant's age. So the facta were similar 
to those of the above mentioned case. The Trial 
Jadge,JenkinR,J., so far followed the 24 Oaloutta 
iDhanmull v. BamOhunder Gfiova (I)], ruliog 
that he refused to give a personal money decree 
against the defendant, but he gave the plaint¬ 
iff an ordinary mortgage-decree, bolding that 
there was nothing in the eirlier ruling lo 
prevent his doing so, as in the earlier case 
it had, for some reason or other, been admitted 
on behalf of the plaintiff that a mortgage- 
decree could not be given. Oo'^ appeal by 
the defendant, the Full Bench noted that all 
that wasdeeided in the 24 Calcutta iDhan- 
mullv- Han Ohunder Ohose (1)], case wac that 
no personal money decree oouJd be passed 

(1) 24 0. 2061 1 0. W. N. 270| 13 Ind. Deo, (n. i.) 

844# 

( 2 ) 26 0. 871 at p S96i 20. W. V* 16 aad 80l| 18 
lad, Dtc. (Ml f.; 847, 
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agftiDst the miDor. That judgment was 
doubted, bat as no money deoree had been 
given by the Trial Jadge it was onneoes^ary 
to refer the ease to a Full Benoh. There 
were no cross objeotions by the plaintiff 
olairaing a money decree, so the decree of 
the Trial Jadge wae simply affirmed. 

In Dhurmo Das$ Gho»9 v. Brahmo Duit (.1), 
the plaintiff was the qQondam minor, sning 
for cancellation of a mortgage effected by him 
daring bis minority. It was held that the 
misrepresentations as to his age had not 
misled the plaintiff and the claim was 
decreed. The deferdsnt appealed, end the 
case came before a Foil Bsnch, which op- 
held the decision, holding that there ooold 
be no eatoppel in the case of a minor ; see 
Bfchmo Dutt V. Bharmo Das Qhose (4). 
may here be not^d that a contrary view 
had been held in Qanesh Lula v. Bapu (5),1 
The ease went on to the Privy Coonoil. which 
held that it was uon.oessary to decide the 
qaestiou whether the doctrine of estoppel was 
inapplicable in all oases of infants, bat 
simply held that the doctrine coold not apply 
to a case where the party dealing with the 
minor bad not. as a matter of fact, been 
misled ^ by his misrepresentations, Their 
Lordships lay down that a contract entered 
into with a minor is void, and not merely 
voiGAblei bot do not decide the qjefttion whe 
ther the doctrine of estoppel is applicable to 
a case where the minor has aotnally misled 
the person he is dealing with. 

In Nelson v. Stocker (6), the decision was in 
favour of the qaondam minor, on the groand 
that the other party was not misled, bat, as 
18 pointed oat in Saral Ohand Alitter v. 
Mohun Bibi (2), there are passages in the 
judgment of Lord Justice Turner—Lord 
jQstiae Knight Bruce not differing—which 
make it clear that, if a false representation 
bad been made and acted on, the person to 
whom it was made, not knowing it to be 
false, the liability of the qai)ndam minor to 
return the money would have been undoobt- 
ed. Lord Justice Turner says : ” Infants 

are no more entitled than adults are to gaiu 


^(3) 26 0. 616! 2 0. W. N. 330; 13 lod Doo. (n. s. 
^^4) 26 0. 8Blj 3 C. W. N. 46S; 13 lud. Deo. (n. a 

S 8.) 133. 

Jui® j * 68 ; 28L.J. CU. 760j 

r. (h. b.) 761 j 7 Vi. R. 603; 124 H, R. 339; 46 B. 1 


beneBts to themselves by fraud....The privi¬ 
lege of infancy is a legal privilege. On the 
one haad, it cannot be used by infants for 
the purposes of fraud. On the other hand, 
it cannot, I think, be allowed to be infriog* 
ed upon by perrons who, knowing of the in¬ 
fancy, must be taken also to know of the 
legal consequences which attach to it.” 

In Balak Ram v. Dadu (7). the qacudam 
minor, though be had deceived the de¬ 
fendant, was allowed to recover the land 
sold daring bis infancy on re paymentof the 
sale-money. For my own part I doubt if 
be should have been given any relief at all • 

I would favour rather the Bombay view 
IGanesh Lala v. (5)]. But we are not 

here dealing with the case of a minor 
seeking to recover property, so we need not 
in ray opinion, stop to consider whether or 
on what terms he should be allowed to do 
S') ; the ruling is based on the applicability 
of section 41 of the SpeciBc Relief Act 

with which we have nothing to do in the* 
present case. 

It seems to me clear that, where there 
have been no misrepresentations, or where 
the misrepresentations have not, as a matter 
of fact, misled the opposite party, there can 
be no e,toppelaod infancy can be success, 
folly pleaded. On the other hand 
where the opposite party has been misled 
by false represenUtions. I am of opinion 
that section 115 is applicable and that the 
plea of minority cannot be heard. I fail to 
see why the word “parson.” as used in section 

U5 of the Evidence Act. should benarrowed 

down to exclude an infant. To do so, in 
my opinion, means to open the door to 
fraud. There is, I consider, a good deal 
of weight to be attached to the opinions 
quoted in Nelson v. Stocker (6) and in Saral 
Ohand hSitter v. Hohun B\bi (2), 

i would accept the appeal and decree this 

claim with coste in both Courts. 

K 5.-1 have omitted to note Uveney, 
Brougham {$), a c>>8e m which a money-decree 
was given against a minor who had obtained 
an advance of money by mferepresentationa 
as to bn age, I note, however, that star of 
eieon.ion wee granted with a view to appeal, 
and that I have not been able to ae.ertain 

( 7 ) 7 Ind. Cm. 1000 ; 76 P. R. iqiq. os p t » 
J9iO;n2P. W.fi. 1910 . US P. L. R, 

(s; (1908,1 24 T,L.R. 601, 
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the resolt of the appeal, if any appeal was 
lodged. 

LeRossignol, J. —I agree with what my 
learned oolleagae has written. In view of 
what the Dietriot Jadge wrote in bis order 
of I8th May 1910, we mnet take it that the 
defendant, knew that althongh, praotioally, 
that order rendered him sui jurt$, it deolared 
him in so many worde to be still eobjeot (o 
the disability of infancy, so that his oondaot 
ID enggeating the reverse to third persons 
was false and intentional. It is true that a 
oontraot made with an infant is no oontras'-. 
bat is void a6 initio, bat that is not a matter 
of whioh Coarts mast take eognizanoe luo mctUf 
and if section 115 of the Evidenoe Aot 
prohibits the tender of the plea, (and I see no 
reason to soppose that it does not), then 
the plea may not be tendered. 

It is unfortunate that we have no pro- 
nouneement by the Privy Counsil on the 
applisability of that sestion to minors, but 
the matter appears to be ret inteora and I 
read the word ‘person’in its natural sense, 
inoluding a minor. 

In any ease, if the Quondam minor is not 
liable on the oontraot, he is liable in tqaity to 
make restitution and to pay damage for the 
loes entailed upon plaintiff by his fraud. 

For these reasone, I oonaor inaooeptiug 
the appeal and desreeing the olaim with 
ooats throughout. 

Affeil accepted. 


BOMBAY HIGH COURT. 
SicomdOitil Appial No. 29.3 or 1919. 

February 26, 1920. 

Pfsienl:—Sir Norman Maslerd, Kr, 
Chief Justioe, and Mr. JuHice Heaton 

ESUFALLI ALIBIIAI-Plustsf—’ 

vertun 

ABDEALLl GULAM HUSSEIN ANDorbERs 

— Dspkmdamts—Rksposdbnts. 

Muhammadan Law—Administration tuit bu one of 
teveral h*ir$, whether maintuiuabU, 

Although under tho Muhoniinadan Law It U not 
nocoBenry to take out Lotton of AdmlntitraUon to 
tho oflate of n docoaiod porson, yot any ono who 


ifl interested in the estate is at liberty to bring a suit 
tor administration thereof. Such a suit is maintain, 
able oven if the plaintiff knows deBnitely what the 
estate consists of, and the plaintiff is not. in such 
a casOi boQnd to sno for partition* 

Second appeal from the deoision of the 
Assistant Judge, Surat, in Appeal No. 134 
of 1917, eonOrming the deoree passed by the 
First Class Subordinate Judge at Surat, in 
Civil Suit No. 304 of 1915. 

Mr. ^V, IT. Mehta^ for the Appellant. 

Mr. O. N. Thikor^ for Respondents Nos. 1 
and 2. 

JUDGMENT. 

Macliod, 0. J.-The plaintiff Bled this 
enit as the heir of his father Alibhai 
Tyabji and his mother Mariambu, wife of 
Alibhai Tyabji,for ao aoooootaDd admioistra* 
^on of the estate of ons Gulam Hussein. 
Gulam Hussein died in 1904 leaving as 
IS heirs, assording to Shia Mohaminadao 
Uaw, his fathor and mother, who are eash 
entitled to one sixth, and also bis widow 
and his son and two daughters, The son 
18 defendant No. 1 in the suit. The 

other defendaoti are deseetidaDta of the 
daughters. 

The suit has been dismissed io both Courts 
on the ground that an administration suit 
in referouoe to Gulam Hussein’s estate did 
not lie ; (hat the only suit that oonld lie 
was for partition on payment of proper 
Court fees, and that the suit was not 
brought in time. I must oonfess, 1 oannot 
follow the reasoning of the learned Judges 
in the Courts below in support of those 
Bndings. I oannot myself see why an 
admini*(ration suit in this ease eannot liSt 
•onsidering that Gulam Hnesein died in 

estate has never been 
distributed, and that his estate has never 
bean administered. It ia impossible for any 
one who aould prove he was entitled to 
an interest in the estate to get that intereet 
nutil the estate bos been asaertaioed by 
proper administration. It is perfeotly troe 
that under the law there is no need, on 
the death cf a Muhammadan, for Letters of 
AdmiDirtraiion to be taken out to bis 
estate, and the result, os 1 have often 
pointed oof, is that frequently the hpirs 
live in harmony after his death without 
distributing the estate. Some of them may 
die leaving their heirs, and it is only when 
disputes arise in the family that the tronhle 
begins. Tho p int is abondantly elear that 
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if there is an estate it ean be administered 
and if a party who baa an interest in that 
estate has asked the Coort to administer 
that estate, even if he knows eraotly what 
it oonaists of, he is entitled to some to 
Oonrt and ask for a preliminary decree 
for the administration of that estate. He 
is not bonnd, even althongb he knows what 
the estate consists of, to 6Ie a sail for 
partition. He may do eo or be may not. 
That is no reason why, if he wishes to 
file an administration soit to get the estate 
administered in the proper way, be shonld 
not do so. It does not follow that becaase 
A. dies leaving certain definite property 
that that property will be divided amongst 
all the heirs. He may have left debts and 
•barges on the estate, and it is only when 
the estate has been administered, and the 
nsoal administration aocoanfs have been 
taken that the interests of those entitled to 
share as heirs can be assertained. The 

stands in the shoes 

of Ahbhai and Mariamba, and he is entitled 
to come to Coort and ask the Coort to 
decide what was the estate of Golam Hoesein, 

i"?. wfiat was the interest of 

Ahbhai and Mariambo in that estate. It 
may be discovered, when the soit is heard 
on the merits, that Alibhai and Mariambo 
have no interest in Golam Hossein’s estate. 

Hot that has nothing to do with the 
preliminary point which has been decided 
against the plaintiff. In my opinion, the 
decree of the lower Appellate Coort most 
be set aside, and I 6nd that the soit as 
framed is perfectly coireot, and that, there¬ 
fore, the soit sboold proceed to be tried 
on the merits on the remaining issoes 
which were framed in the Trial Coort bat 
not decided. The plaintiff will have the 
•oste ID this Oonrt and in the lower 
Appellate Coort. Costs in the Trial Oonrt 
to be costs in the caose. Proper Ooort-fees 
most be paid as on an administration soit. 

1 may add that no qoestion of limitation 
arises. 

Heaton, J.—I ooncor that the soit is not 
bad merely beoaose the plaintiff eoes for 
an aoooont and administration of tbeestate 
of the deceased Golam Hossein. From 
•he circomstanoes which appear, socb a soit 
w perfectly proper, and it may torn ont 
to be an absoloCely necessary thing for 
fhe plaintiff to soe for. Golam Hnsseio 


died in 1604 leaving, amongst other beirsi 
bis father and mother. They have since 
died, and their shares have passed to the 
plaintiff. He claims, therefore, that he is 
a sharer to the extent of one-tbird in tbe 
estrtte of Golam Hossein, and I onderstand 
that what he claims is either to get one- 
third of the estate of Galam Hossein as 
it was when he died, or else to get one- 
third of the estate as it was when tbe soit 
was brooght. Which of the two he really 
Boes for, and many other matters, can only 
be determined hy going into the case on 
its merits. Cnfortonately. instead of doing 

this, the lower Coarts dealt with tbe matter 

on a preliminary issoe, and I am afraid 
they were somewhat infioenoed by the fact 
that an administration soit is a very cheap 
soit to bring. The Coort fees on each a 
salt are small, whereas the Coort-fees on a 

partition soit vary with tbe valoe of the 
property to be partitioned. Bat it does 
not in the least matter to a Jodge whether 
a soit is a cheap soit or a dear soit 
The plaintiff could bring his soit in any 
form which the law allows. Seeing that 
he wants an inqoiry into what is the estate 
of Golam Hossein, and also apparently wants 
an inquiry into what that estate was when 
Galam Hossein died and what has become 
of it since ; that is to say, seeing that 
he wants to trace the socoessive develop- 
ment of tbe estate fmm Golam Hossein’s 
death op to the present moment, it seems 
to me quite impossible to say that he is 
not enUtJed to bring an administration 
salt. Possibly, his claim may be boccessfolly 
met in a variety of ways hot it cannot 
be defeated on the bare ground that the 
emt fa bad in form. I think, therefore, 
that this salt was wrongly dismissed on 
a preliminary point, and that wo most set 
aside the decree of tbe lower Courts dismiss- 
log tbe soit, and remand it to be disposed of 
on Its merits. The plaintiff will have the 
costs ID this Court and in tbe lower ApDellatfl 

Coort. Costs in the Trial Court to be costa 
ID too oaoee. ° 

Decree tet oiide. 
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MADRAS HIGH COURT. 

Appeal against Ordar No. 90 op 1919, 

Maroh 2, 1920. 

Pr«en*:—Mr. Jastioe 01d6eid and 
Mr. Jastioe Seshagiri Aiyar 

SOMASUNDARAM CHErTY—R csponde.st 

No. 3—Appellant 

tersui 

UNNAMAL4I AMMALi and otheas_ 

PCTITIONIR AND PLiINTIPP — RjSPODBNT3 

Nos, 1 AND 2. 

flimlu Lnw —Widow—ilnintenanfc, decree for 
charging family property—Decree, whether hnjt prccc- 
flcnec over other debts. 


A (locroc for maintonanco obtnined by a 
widow wliich ia ohargod againa', tho family pro. 
portioa has precedonco orer other dobta owinir bv 
tho oatato. [p. 39P, col. 1.] 

Appeal against the order, dated the lOih 
Deoember lyl8, of the Diatriot Coort, 
Sonth Aroot, in Eseootion Petition No. 66 
of 1917, in Original Soil No 3.? of 1914. 

FACTS appear from the jndgment. 

Messrs. 3, Dur^isioamu Aiyir and S. A 
Baghunada Bow, for tho Appellant.—The 
objeetion of Hinda oo-paroeners, to pay main- 
tenanee to female members is sobservient to 
the obligation to pay debts. The sreation of a 
oharge will not affeot the qoestion. In any 
eyent, the maintenaDoe oharge was oreated 
when the attaohment ondertbe money deoree 
was pending. The oharge is affeoted by the 
dootrine of lu pendem, ceo Sham lal v. 
Banna (1), Gut Dagal v. Kaunsila (2; Hnd 
Krishna Patter ?. i^mnaponnu (o). 

Mr. S. T. Sriniv jsagopalachariar, for I he 
Reapondentp.—There is no distinotion between 
varioos kinds of ohargee. A raaintenanoe 
oharge is as effisaoioa^ as any other oharge. 
Even (hoDgh a maintenanoe oiaim may not 
take a priority over a debt, yet where a 
oharge has been oreated in the fo/mer o\ne 
and none in the Utter, the olurgo will have 
preoedenoe over the obligation whioh has 
not ripened into a lien. In the oases oited 
for the appellant no oharge was oreated in 
favour of the olaimant for maintenanoe The 
root of the jadgment is obiter. In Jaganli 
Subbidh V. Alamelu ifanganma (4) nnd 


(1) 4 A. 206| A. W. N. (1082) 42; 0 led, Jur, 5 J 4 i 

2lDd. Doo. (n. ■.) 000. 

( 2 ) 6 A. 867, A. W. N. (1883) 65, 3 Ind. Doo. 
(K. ■,) 316. 

(8) 26 Ind. Cat. 769, 16 U. L. T. 661. 

(4) 27 M. 46. 


Rnn^ammal v. Echammal (5J the prior olatm 

of the mainteDanoe oharge-holder seems to 
be recognized. 

JUDGMKNT.-Thie matter arises in 
eieontion. A enit waa bronght in July 
IJ13 against the father of a debtor who was 
undivided from hia father for money borrow- 
ed. The son died in Maroh 1913. An 
applioation for attaohment before jadgment 
waa obtained on the 11th Joly 1913, There 
was a simple money.decree against the father 
exeontable again.st the assets of the son 
in his hands. On the 30th of July 1914, the 
widow of the son soed her father-in lawfor 

maintenanoe and olaimed that it ahoald be 
charged against the family properties. The 
decree as prayed fer was made on the 28th 
of November 19U. Meantime, the decree- 
holder under the money-decree brooght the 
property to sale ; he had notice of the charge 
oreated in favonr of the daughter in-law. 
This lady has now applied to execute her 
deoree for mainteoanoe against the parohaser 
under the money-deoree. It must be taken 
to have been found that the deoree against 
the father-in-law was for a oiaim binding on 
tho family. The first question whioh was 
argued was that, as the deoroe oreatiog a 
charge was daring the pendenoy of the 
attachment under the money-deofeSf the 
oharge is affected by It's pendetu. One 
answer to this oontention is that seotion 64 of 
tho Civil Prooednro Code relates to voluntary 
transfers and not to oharges oreated by a 
deoree. However this may be, we have not 
materials to enable us to say that the sale 
and purohase were in pursoanoe of the 
attaohment before judgment and that eneh an 
attaohment was sub.sisting when the oharge 
was oreated. 


The more imporlant question is, whether 

tho oharge is tuoffeoiive as against a oreditor 

whose debts are binding on the family. Id 
the first place, it eeems undesirable to draw a 
distinotion between the kinds of oharges 
oreated under a deoree, Whatever may have 
been the original obligation whioh was pur* 
sued in a Court of law, the moment that a 
Court declares that its decree is to be 
disoharged by the oreati'on of a oharge ou 
immoveable property it is as binding on all 
subsequent purohasera of the property at least 
as if there was a mortgage for a binding 

(6) 22 M. 806; 6 M, L. J. 14, 8 Ind. Doo. (n. s ) 
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flebt oreated by the debtor on the property. 

Id this view, the aharge woold take preae- 
deooe over all olaims whiob have not riper*ed 
iDto a lien on the property. Seojndly, the 
pPOBCaition that a debt bioding on a Hioda 
famfly takes preaedenae over a mainteDanoe 
alaim in all aasee ie not eopported by any 
alear aothority. It may be stated as a 
generallpropositioD that, in the administration 
ol a Hiodn’sestate, binding debts woold take 
preaedenae over mere claims for maintenance 
or residenoe oo the part of the female 
member of the family. Bat there is no clear 
aothority for the proposition that a charge 
hona oreated for maintenanae am bi 
defeated by a oreditor who has lent m^ney 
for family porpoeee. Sham Lai v. Banna (1) 
and Our Dayal v. Kauntila (2) have bej.i 
relied on before os. In neither of them was 
a obarge oreated in favoorof the maintenanoe 
oUimant. The obiter dictum that, even if 
there is a charge, it would bo sabordinated 
to the claim of the oreditor is not supported 
by any text of Hindu Law or by any decided 
oases. The observations in f attcr 

V. Sinnaponnu (3) are of the same oharaoter. 

On the other hand, there ere the observa. 
tions of Bbaiyam Aiyangar, ,T., in Jayanti 
oubbiah V. Alamelu Mangamma (4) which 
are to the effeat that a oreditor transferee 
oan, under certain circumstanoeo, ba subjected 
to the obligation of paying maintenance. In 
Eangammal v. Echammal (5), Subramania 
Aiyer. J , pointed out that the moral oblige 
tion to maintain a daughter in law would 
ri^pen into a legal obligation the moment 
that a decree is passed. It would be an 
a fortiori case where such a decree charges 
epecific property. In our opinion, the rale 
of Hindu Law is limited in its applioa 
tion only so long as the two obligatione— 
the one to pay a binding debt and the other 
to pay a maintenance—are both of them not 
made charges on the property. If either 
01 them assumes that shape, then it would 
take precedence over the other. This is a 
principle underlying section 39 of the Transfer 
ofiroperty Act and that principle is quite 
eoneistent with the rule of Hindu Law. 

In oy opinion, therefore, the lower Court is 

nght and this appeal should be dismissed 
with costs, 

M. 0. p. 

Appeal diemiesed. 
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BDMB4Y HIGH COURT. 

Sscj-SD Civil Appeal No. 218 ok 1919, 

March 1, 1920. 

Preie-i/;—Sir Norman Macleod. Kt., 
Chief Justice, and Mr. Justice Hsato’n 

PANltURANG BALKRISHNA 
GOLV ANK 4 R —Pf.AtHriKK—A ppillivt 

Venus 

JAGYA BHAU SIIAQAT — Dekehdint — 

ReSPON >KNT 

C’in7 Pr.Ki'dure C‘>.lc ‘Act Vof 19 J8), 0. XXI r 2 — 
Ku'cution of decrec—Paynicnt out of ' Court—Ccrtili 


JUon IS 110 time fixod within which a decree- 
ho dor H bound to certify a payment made to him 
out of Court such payment can bo cortided by 
tho occrce-holder at any timo. [p. 4 O 1 col l ] ^ 

Where a jud^^mont.dcbtor denies having made a 

should take enden^ and come t<. a conclusion,one way 
or the other, whctlior tho payment has actually been 
made or not. [p. 40 », cols. 1 A 2.] / e i 

Second appeal from the decision of the 

Appjal No. 12 
or 1918, oon6rming the decree passed by the 

Subordinate Judge at Bniein, in Darkhast 
No. 1/2 of 1917. 

Mr. P. H. Shrngne, for the Appelhnt. 

Messrs. Y. Abhyankar and P. N. Skende' 
for Respondent No. 1. 

JUDGMENT. 

iUcLEOD, C. J.—A decree was passed in Civil 

Suit No. c4 of 1W6 by which it was ordered 

that the defendant should give to the plaintiffs 

sweet paddy khandie I2i in the lump 

(maunds 245 or Ri. 490 0 0 as its price at 

the rate of Ri. 2 per maund) by instalmenta 

o^ramencing in I 07. The decree further 

direotad that, m case any two instalments 

were not paid, the whole decree should be 

executed at ones. The decree-holder 6Ied 

ao application for execution on the 10th 

September 1917 alleging that the nine 

instalmenta from 1907 to 1915 had been 

paid to him regularly in January 

of each year as they fell due. and 

that as two instalments of 1916 and 1917 

had not been paid, he asked that the whole 

decree should be executed. The judgment- 

debtor denied having made any payments 

at all, and as none of the alleged pay- 

ments of the nine instalments had been 

oertiOsd to and recorded by the Court, the 

question arose whether the Court executing 

the decree could take notice of the alleged 
payments. ^ 
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Both Coart'? have diemiieed the plaiotira 
eppHoation. In the drat plaoe, a qaestion 
oi limitation ariaee. whether there is any 
time 6xed for an applioation to sertify a 
payment made by a decree holder, as is 
required by Order XXI, rule 2. That point 
arose in Tukirum v. Babaji (1). Under 
seetion 25S of the Civil Proaedare Code of 
1882, anlees saoh a payment or adjustment 
had been oertihed as aforesaid, it would 
not be reoognized as a payment or adjust¬ 
ment of the desree by any Court exeouting 
the decree. In Order XXI, role 2, clause 
(3), the words are, a payment or adjust¬ 
ment, which has not been certified or recorded 
as aforesaid, shall not be reoognized by any 
Court exeeuting the decree.” 

Under the old Code this Court has decided 
that, as there was no lime fixed within 
which the decree holder is bound to certify 
a payment made out of Court, such payment 
could be certified at any time: see 'lukaram v 
Bahaji (1). 

In Eutuifteman Sarkar v. Sanchia Lai Nahata 
(2), it was held that a decree-holder who 
bad received a certain sum of money by 
way of payment of interest can either apply 
to certify payment before execution, or may 
do so on his applioation for execution of 
the decree. In that case, on the 7th February 
1906, the plaintiff obtained a decree, and, 
on the 18th May 1911, he applied for 
execution. At the time of the applioation 
he notified to the Court that he had received 
a certain sum on the 19th June 190i 
from the jodgment*debtor towards interest, 
and alleged that the execution was not barred* 
by limitation. It was held that the notifica¬ 
tion to the Court of the receipt of the 
sum paid by the judgmenf-debtor was all 
that the decree-holder had to do in order to 
certify payment, and Order XXI, rule 2, of 
the Code of Civil Procedure did not stand 
in the way. Therefore, if there is no lime 
required for certifying, then the application 
for execution in this case certifying the 
payments already made amounted to a 
eertifying under Order XXJ, rule 2, which 
the Court was bound to take notice of, and 
if the payments were disputed, as they appear 
to have beeu done in this case, then the 


[1921 

Court should have taken evidence, and come 
to a conclusion, one way or the other, whe¬ 
ther the payments had actually been made or 
not Jn my opinion, therefore, the decision 
of the lower Appellate Court was wrong. 
Ihe case must go back, and the darkhast must 

be sent hick to to the Trial Court to be dis- 

posed of ID aooordanoo with law. The appeh 
lant wdl have his costs in this Court and the 
Court below. Costs in the first Court will 
be costs in the darkhcst. 

Hbatok. J._I agree. I only wish to add 
this Rule 2 of Order XXI provides 
specifically a way id which a payment or 
adjustment can be certified. It provides 
ow a darnhast has to bo presented, and 

provides that the darkhast must state 
any payment or adjustment made sub* 
sequently to the decree, and the darkhatf 
has to be verified by the applicant. There¬ 
fore, the sfateraenls in the darkhaH are 
certified. They inolude a statement of 
payments or adjustments made. Therefore, 
those payments or adjustments are certified. 
Moreover, they would bs recorded by the 
Court in the regular course, because they 
^lald bo entered ia the register of darkhatt. 
When we come to the case of the judg¬ 
ment-debtor, it is expressly provided that he 
may make an application to issue a notice. So 
we have the two methods provided by the 
Code, the method to be followed by the 
judgmeut'debtor and the method to be 
followed by the Jadgmentocreditor; and in 
the case of the latter there is, as bae 
already been held by this Court, no limit of 
time within wbiob the adjustment has to be 
certified. I, therefore, agree that the deoiiioo 
of the lower Court was wrong on a pre¬ 
liminary point and the darkhoit most be 
sent back to be disposed of iu aceordanee 
with law. 

Decree reverted. 


(1) 21 B. 122| 11 Ind. Dee. (n. c.) 84. 

(2) 84 Ind. Ou. 606i 43 0 . 207i 20 0. W. N. 27 
28 0. L. J. 890. 
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ALLAHABAD HIGH COURT. 
CaiaiHAL Revision No. 416 ov 1920. 

September 10, 1920. 

Prtfwnt:—Mr. Jostiae Gokol Prasad. 
Musammat n\R PIARI—Applicant 

verius 

OTHBRS-OpPOjfiri P*RTr. 

. Projcdure Co<U (Act r of 1898A Ch. SH. 

^II-R^nsion-Iiiyh 

Court, intfrieroncc by. ■' 

intofere with proceedings 

4oi;1l 2," isXHT" 

m'' i u' n ‘'’® Appliaaol, 

Mr. J M for the Opposite Party. 

Mr. B. Malromwn, Asaietaet Goyernment 
Advooale, for the Crown. 

revi?e°a'*'^^'^^''^'^'’'“ aPPli.ation to 

of Crirn”r P “>« Code 

V^ preliminary ch. 
jeotion has been taten by the learned Govern- 

l?ea Ltf ip revision 

lies having regard to the eiprees provision 

Orimi’nll P Code of 

Criminal Prosedare. If the matter had not 

some°d‘im''''H '‘““’‘’■■'■'y. ' "oPl'i have had 
some difflanlly m entertaining this applioatijn 

e,eT,ZTf '' "PPPPt 

Ohapter XtTof 'a '’"•PP'iiPKe under 
Chapter Xtl of the Code of Criminal Prose- 

U san' ?°?°‘”“?"’‘‘‘“'^ °° what prinsiple 

resord has onse some before it on. as I might 

rode"'’ °'r'' ‘he record 

Co* whT “’■> Prosedure 

Code which was not warranted by law 

n .1!^° n "““her of 

oases that this Court can interfere if there 

has been not a proceeding either in fact or 

th« (7 ““ °™'®“‘P'»‘»‘i hy section 145 of 
the OrimiDal Prooednre Code. 

I shall now brieH/refer to some of the 
reported oases of this Court. 

folIowV _‘^rt‘ observed as 

»ain by this Court, for example, iu Jhingai 

atp 442,2o 

2Q 


Singh V. liam Pratap (2) that prooeedfofis 
under seolion 145 most be iu ioteation, in 
form, and in faot, prooeedinga under Chapter 

XII of the Code of Criminal Prooednre by a 

MaRistrate duly empowered to aot under 
that Chapter. The same has been held by 
a Divisional Benoh of this Court in St/eU 
Khatun V. Lai Singh (3)." 

In the ease of Uahadeo Kumoar v. Bi$u (4) 
Mr. Justice Banprji, at page 538. lays down 
the law thus ‘In my judgment the order 
to whioh finality is given under those sections 
must be an order whioh not only purports to 
be, but is in reality, an order under section 
145, and has been passed with jurisdiotion. 
Where the Court baa exceeded its jurisdiction 
in making the order it is null and void, and 
this Court, in the exeroise of its revisional 
powers, >s oompetent to interfere with it. 
This has been held by the Calcutta High 
Court in several oases, of whioh 1 may 
mention the case of Burbullubh Narain 
Singh V. Luchmeiwar Irotad Singh (6) The 
same view was held by the Bombay’ High 
Court in Pan-furuiip Oo in I, In „ (6), and 
the Madras High Court, in Agra Bank LimiUd 
V. tri.hm.n (7), exeraired it, revisional 
powers in each a ease. We have, therefore 
to see whether the order whioh the Joint 
Magibtrale purported to make under section 
145 18 ID faot and substance an order under 
that seolion and was passed with jurisdiotion " 
In the case oi Jhingai Singh v. Bam Pratap 
Mr. Jastioe Koox observed 
already been held by a Benoh of this Court in 
Mahara) Tewan v. Bar Oharan Rai (8) that as 
the law at present stands, where the proceed, 
ings below are in intention, in form and in 
faot, prooeedmgs under Chapter XII of the 
Code of Criminal Procedure by a Magistrate 
duly empowered to aot under that Chapter 
this Court has no power to send for those 
proceedings either nnder the Code or under 
section 15 of the Indian High Courts Act. 

leol. It has not been shown to me that the 

proceedings before the learned Miffisirafxx 
A.L.'j' Jr,.' 8 C- h 

Cr L. j' In. J- 3ll| 15 

(4j 26 A. 637; A. W. N. (1003) 102 
^^ 16 ) 26 C. 188; 3 0. VV. N. 49. 13 Ind. Deo. («. a., 

( 6 ) 2l B. 627; 2 Bom. L. 84 . r,, j 

832 . Doo. g) 

(7^ 18 M. 41; 2 Woir ?Ort. n T»^ i 
^ .3) 35 .5 U. 
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were not proaeedingfl ondcr Chapter XII of 
the Code or that he was not duly empotrered 
to aot order that Chanter. Aoeording to 
the ooDtention of the learoed Advooate, it was 
after being properly seised of the case that 
the learned Magistrate went oat of his way, 
passed ao order which he had no jorisdiotion 
to pass and that by it the learned Advooate’e 
client has been debarred from all remedy and 
deprived of the fraits of the case won by 
him in the Civil Coart. This may or may 
not be so. The fact remains that section 431^ 
expressly excepts records of proceedings 
nnder Chapter XII, and I know of no other 
Actor Statote which confers opon this Coart 
the power of sending for snch proceedings. ” 

This case was approved in the case of 
Sayeeda Khatnn v. Lai Singh (3). 

The case in Mahadei v. Beni Pershad (9) 
has been very strongly relied apon by Mr. 
Maloomson as a raling in sopport of the 
proposition that this Coort cannot interfere 
in revision in proceedings under section 145 
of the Code of Criminal Prooedore, but a 
carefal reading of that case shows that it 
was admitted in that case that the proceed¬ 
ings under section 145 had been doly taken 
and they were so in fact and in law. At 
page 176* Mr. Jnstioe Piggott, in the coarse 
of bis jadgment, cays :—*'A Magistrate re¬ 
ceived information that a dispute likely to 
caase a breach of the peace existed concerning 
certain immoveable property, tn'r., a honse, 
within bis jurisdiction. Ha took pro¬ 
ceedings tn due form under section 145 
of the Code of Criminal Procedure and 


came to the decision that possession 
over the entire house was with the present 
applicant, Muiammat Mahadia, and that she 
was entitled to be maintained in that posi¬ 
tion nnless and nntil a competent Court 
otherwise decided. In so far as be passed 
an order to the above effect, the case is 
altogether outside the revisional jurisdiction 
of this Court*'. The italics are mine, and they 
clearly show that this Division Bench ruling 
was not intended to lay down a different 
raling of law from what had been laid down 


in the previous case. It is thus clear that, in 

order to oust the jurisdiction of this Court in 

revision, the Magistrate should have taken 

proceedings in fact and in law under the 
(9) 65 Ind. Oas. 104| 18 A.L. J. I7l, 21 Cr. L. J. 
S42| 43 A« 214« 



Cid2t 

provisions of section 145, and further that 
his order should be one which is warranted 
by the provi^inns of that Chapter and has 
been passed with jorisdiotion. 

I have now to see how for tbe present case 
IS one in which I should interfere in revision, 
The faotj. put briefly are as follows ^ On tbe 
27th February 1920 a complaint was made by 
Nathe Lai for action to be taken under 
section 145 of the Criminal Procedure Code. 
It is not disputed that the report was made 
to a Magistrate having jurisdiction to deal 
with the matter. The Magistrate sent the 
complaint to the tub-inspector of Police 
for inquiry. After receipt of the report, 
which showed that there was a likelihood 
cf the breach of the peace, the Magistrate 
on the 2nd 51arch 1920 passed an order 
to the following effect:—“The report of the 
Police has come and was perused with the 
record. It is, therefore, ordered that notice 
be issued to the opposite party for the 12th 
March 1920, and the parties are to produce 
evidence of their ownership and actual 
possession. It is contended on bshalf of 
the petitioner that this order is bad, inasmuch 
as it does not say in express words that 
the Alagistrate was satis6ed on reading 
the Police report and that there was a 
likelihood of the breach of the peace. It is 
true that the order does not say so in 
express words, but having regard to the 
fact that the Magistrate himself directed 
a Police inquiry in this matter for the 
purpose of satisfying himself whether there 
was any apprehension of the breach of tbe 
peace before he took any action, the order 
distinctly Huggesls that he took the proceed* 
ings under section 145 after having believed 
in the correctness of the result of the Police 
inquiry. His order distinstly refers to this 
report, and it cannot, with any stretch of 
imagination, be said that he did not eonsider 
it. Under these oiraumstances, the mere 
omission of the words like '*1 am satisGed 
from the Police report that there ia a likeli* 
hood of tbe breach of the peace” oannot 
vitiate the proceedings and do not make it 
one wbieh is not in law a proceeding nnder 
Chapter XII of tbe Code of Criminal Proca- 
dure. Tbe proeeedings being in fact and 
in law under Chapter XU of the Criminal 
Procedure Code, this Court cannot interfere in 
revision. J, therefore, reject tbe applieation. 

Application rejcetcdt 
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CALCUTTA HIGH COURT. 
ChiuiNAL RsviiiiOM Cabbs No 8. ^47, 863 

AMD i’VO OF 1919. 

Deoember 22, 1919. 

Preient : —Mr. Jnetiae Chaodhnri 
and Mr. JoBtioe Newbonld. 

Im No. 847 

Thb INDIAN IRON amd STEEL 

COMPANY, LIMITED and others— 

Petitionirs 

versut 

BANSO GOPAL TEWAHI amd others— 

Opposite Parties. 

SASIBHUSAN TEWARI —Pititiomer 

IK No. tbd 

UMESH CHANDRA MONDAL and 

OTHERS—PtTlTICNEKS IN No. 870 

versut 

INDIAN IRON AND STEEL CO., LD — 
Opposite Partt in both. 

Criminal Procedure Code {Act V oj 18?58J, «. 145— 
Dispute concerning right to hore for minerals—Court, 
jurisdiction cf, to go into questions of possession and 
title—Breach of peace apprehended—Procedure— 
Government of India Act, 1915 (6 an-l 6 Oco. I', c 6i;, 
3. \01—DiJfcrence of opinion among Judges — 
procedure. 

Whore in a procoodiog under aootion 145 of the 
Criminal Procedure Code, the dispute between the 
parties is not one coocorning land and does not 
involve anj question of actual possession, but, as 
in this case, concerns the rights of the rospootivo 
parties to carry on boring oporations for coal over 
a spuoifio area, the Court has no jurisdiotion to 
go into intricate questions of title and possession 
which arise between the parties. If, in such a 
case, there is a likelihood of a breach of the peace, 
proceedings which ore simple in nature and which 
summarily and expeditiously dispose of the matter 
should be adopted, and proceedings under section lu7 
of the Criminal Procedure Code are more appro¬ 
priate in Biioh a oaso than proceedings nodcr 
seotion 145 [p. -lO*, cols. I 4 2 p 4 col I.] 

Whore a Eligh Court oxorcisos jurisdiotion under 
aootion 07 of the Qoverninont of India Act, 1915, 
and the Judges hearing a case differ in opinion, tho 
opinion of tho Senior Judge prevails [p. 4li, ool. i.] 

In the matter of a prooeediog ander 
sestioD 145, Criminal Proeedore Code, now 
pending in tbe Court of the Sadar Sob- 
Divisional Magistrate, Sari, in tbe Distriot 
of BirbbQm, and 

Id the matter of an applisation ander 
seotion 107 of tbe Government of India Aot 
of 1915, for qnashing tbe said prooeedings. 

FACTS appear from tbe judgment. 

In No, 847. 

Babas Datarathi Sanyal and Mannxodhu 
ifath Mookerjeet for th« pEtitiootrs. 


Babas Atulya Oharan Bote, Sarat Chandra 
Bote, Frobodh Chandra Ohatterjee, Bir Bhutan 
Dutt, Mrttunjoy Chatterjee, Jyotith Chandra 
Pal and Kihirode Behari Chatterjeet for the 
Opposite Parties. 

In No. 863. 

Babas Manmatha Nath Mookerjee and 
Pannalal Ohatter)ee, for the Petitioners. 

In No. 8'0. 

Babus Manmatha Nath Mookerjee and 
Satindra Nath MookerjeCf for tbe Petitioners. 

Babas Atulya Oharan Bote, Bir Bhutan 
Dutt and Mritunioy Ohatterjee, for the 
Opposite Parties in both. 

Babas Datarathi Sanyal and Manmatha 
Nath Mukherjee, (or tbe Petitioners:—Submit 
that tbe possession is with the Maharaja of 
Bardwan. The Maharaja of Bardwan never 
parted with tbe mineral rights. Refer to 
Hari Narayan Singh Deo Bahadur v, 
Sriram Chakravarti (1), Durga Prathad 
Singh v. Brojo Nath Bote (2). The real test 
is if the Zsmiodar has parted with tbe mineral 
rights. It most be in express terms. Refer to 
Christian v. Tekaitni Narbada Koeri (3). It 
is admitted that in the putnid>r’e rights 
there is no mention of tbe mineral rights. 
As regards tbe breaeb of the peaoe there is 
no apprehension. It is tbe Polioe who report 
that there will be a breaob of the pease. 

They oannot work the masbinery withont 
the permission of the Magistrate. Tbe ooal 
was being brought from ontaide for working 
the maobinery. it is tbe dnty of the Magia* 
trate to bind down tbe wrongful party. It 
is nowhere stated that they were obstmetiog 
tbe opposite party. Farther, tbe Magistrate 
has no jurisdiotion. Where is the informa¬ 
tion before the Magistrate that there is an ap¬ 
prehension of tbe breaob of the peaoe regard¬ 
ing the 50 j0 bighai of land ? Assaming that 
tbe Migistrace nad jariediotioo he onght to 
have oonBned his enquiry under aeotion 145, 
Oriminal Prooednre Code, to the plaoe where 
the breaob of tbe peaoe was apprehended. It ia 
all about boring operations. Refer to 

(1) 0 Ind. Oas. 785; 87 0.723; 37 1. A- 136; 14 0. 

W. N. 740; 11 0. L. J. 653; 7 A, L. J. 633; 8 M. L. T, 
61; 12 Bom. L. R. 495; 20 M. L. J. 569; (1910) M, 

W. N. 309 (P. 0.). 

(2) 16 Ind. Oas. 219; 39 0. 696; 16 0. W. K. 482; 
(1912) U. W. N. 425; 11 U. L. T. 837; 9 A. L. J. 
462; 16 0. L. J. 461; 14 Bom. L. B. 445; 23 U. L. J. 

26; 89 1. A 138 (P. 0.). 

(8) 27 Ind. Oas. 471; 10 0. W. N. 796; 20 0, L, J, 
627. 
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ihdiak iRoii A n.EL co., i.td. r. bakso oopil. 

manpui Singh v. Ghatlerput Singh ( 4 ) and 
Queen^Bmpregs v. Qobind Chandra Dog ( 5 ). 

Id the latter eafe the MagiXrate eonld not 
fio beyoud the two Police reports and the 
whole oape was based opontbe two Polioe 
reports. The information mast show that 

c ^ Den.h ease in Khogh Mahomed 

bxrkar V. IdatiT Mahomed ( 6 ), where the case 

ID Queen.Empregg v. Qobind Chandra Das (5) 
was approved of. 

[Ohowuhuki. J.-With regard to eeolion 
145 Criminal Proeedare Code, will yoc 
kindly say whether the word ’land’ refers 
•0 mineral rights. I want to know that.] 

It eanoome under “other prodnoe" in 
•lanse ( 2 ) of the seetion. 

rigbtrpy*"”^^ **'®*^® mining 

p ^t^ha Charan Bcse for the Opposite 

Yule v, 

another ease in 
aa)u4dx Mondal v. F. L. Cork ( 8 ). 

4 U 1 question ir, would 

that be covered ly section 145. Criminal 
Proeednre Code P] 

That question has never been argued. 

The only obstruotion was with regard to 
•ertaiD eaits bringing ooal to work the 
maebinery and nothing else. Refer to 
Mahara) ba^dur Singh v. Uaja Ranni Singh 
PaAodur (9). The grounds upon whiob the 
Bole was issued has been eobstantially prov¬ 
ed. Refer to Emperor v. Ahhat (10). The 
ease lays down that where there is an appre¬ 
hension of the breach of peaee the Magis. 
trate should eieroUe his disoretion. The 
dieeretioD should be judioially exeioioed. 

Baba Manmatho Noth Mukherjee.^l appear 
OD behalf of the Maharaja of Bordwan who 
IB a party to the proeeedings and on behalf 
of the nwkarraridarg who are not made 
parties. The Maharaja of Burdwan is ad- 

lUil*.if « On the 5th January 

1918 the Maharaja of Burdwan authorised 

Matin'’?‘“""“ke tho 
^ U.Bi3i 10 Jnd. Doo (k. s i 84 *». 

' 1 ^®®' ***• 

:Or!l’." 6a7.‘^‘® “• “ U. L. J. 2.6, 2 

(7M9Ind.Ca,. C47, 4 P. L. J. 164, 20 Cr. L. J. 


[i9£i 


109. 

( 8 ) 48 Ind. Caa. 4I| 22 0. W. N 400 , 27 p r 1 
465, JO Or. L.J. 681 . • 4U», 27 C. L. J. 

(0) JI 0. W. N. 836, 0 Cr. h J 30 


boring operations. A boring leaee empower, 
the grantee to go upon the land. It does not 
confer pceneseion If there is a dispute bet. 

ween the Indian Iron and Steel Company and 
e person who is in possession of the lands 
where the boring operations are to be done, 
then the dispute oomes under section 145 
Criminal Proeednre Code. On the 12th of 
April the Indian Iron and Steel Company was 
authoriced to oommenoe the boring opera- 
tmns. The Maharaja of Burdwan eieouted 

the lease. So far as we are oonoerned, there is 
no di .pute between us and the persons who 
are in possession. The real dispute is with 
regard to oertain cart hads of ooal whiob 
oame from a oertain plaoe. 

Pro.eedings ought ro have been drawn 
np nnder aeetion 107. Criminal Proeedera 
Code, lhat net having been done, the 
Magistrate now has no jurisdiotion. The 
Ifarned Magistrate who passed that order on 
the I 6 tb July oorrestly appreciated the situa¬ 
tion. The boring operations are not made 
on tho whole land. Particular plots are to 
bo selected. If ooal is found, toen mining 
leases have got to be obtained from the 
landlords. Prooeedings should have been 
taken against the persons who are in aotual 
possession of the land whore boring operations 
are to be oarried on and tho prooeeding 
should be oonBned to that partioular plot. 
The real dispute is with regard to the whole 
of the Mousah. I sobmit seotion 145, 
Criminal Procedure Code, does not apply 
hire. The reotion says that the dispute 
must bo a real and bona ^de dispute. 
Refers to Emperor v. Ram J9ar«n Singh 
(II). There most be a bona fide dispute 
about immoveable properly. As regards 
the form of proseedings in a oase like this 
see Beicg Nath Ohaiterii v. Bengal Ooal Oom* 
pang, Limited (12). The present oase oomes 
directly within the purview of this ruling. 

It is on all fours with (he facts of the pre¬ 
sent ease. A person can bo said to be in 
actual possession who hss touched ooal aud 
is in posEessinn of the land. The mere fact 
that he has touched coal at a particular spot 
oancot be said to be in aotual possession as 
regards coal. Prospeotive rights would not 
confer any rights lo the minerals upon the 
parties, We are olaiming the mineral rights. 

(11) 28 A. 400, A. W. IN. (1000) 61, 3 Cr. L. J, 

823. 

(13) 23 W. R. Cr. 46. 
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ProAeedingB aoderseotioD 145 of theOrimi- 
Dal Prooedore Code wonld lie if the proeeed- 
iDgB were dooBoed to the horing operations. 

It moet be a dispate as to the name plots 
of land and between the same partiei. 
Otherwiae, seotioo 145, Criminal Prooedore 
Code, does not eome in. Sooh is not the case 
here. The objeation is that we are oirryir.g 
on boring operations at one part of the land 
and the other party at another part of the 
land, I sobmit that prooeedinga onder aeetion 
145, Criminal Proaedare Code, oannot be 
taken in the present ease. 

The petitioners wanted to limit the pro- 
aeediogs to the spot where the boring 
operations were being earried on. Bat the 
other side objeated to that. The petitioners 
made a petition to the Magistrate to that 
effeot. He heard them hot made no order. 
His aation was rather to extend it The 
petitioners have got lieense to bore only. 
If the petitioners have the mineral rights 
m the soil then they have the right to 
the land. The Lsgislatore never oontemp- 
lated proaeedings onder seaticn 145, Crimi¬ 
nal Proaedare Code bsing taken where the 
dispute comprises the whole 5.0D0 biffhas 
of land bat where the dispate is confined 
to a partisalar spot. 

The opposite party do not say that they 
have the mineral rights. Upon the Poliae 
report it is quite alear that boring opera¬ 
tions are going on. As to the question of pos- 
eepsion I refer yoar Lordships to Olpn v. 
aauell (13). The same proposition has been 
laid down in Dicu v. Shepherd (14). 

Baba Atult/a Oharan Boie, for the 
Opposite Party.—I sabmit that the qaestioo 
does not involve the qaestioo of jarisdia- 
lion, I shalliatisfy yoar Lordships that there 
is an apprehension of the breaah of the 
P®®®®- The two Poliae reports, as well as 
the institatioD of proceedings ander seation 

145 of the Criminal Proaedare Code by the 

Magistrate forbidding the two parties from 
fighting each other, show that there was 
saffiaientgroand for apprehending the breaah 
Or peace* The words '^eolIectiDg moo’* imply 
oolleatioD not for boring parp^aea bat for 
obslraoting oar works. 


aaestion is who ie in aatt 

‘rTi, 6 ? 8 .= 

^^Ci) (1806; 1 Ch. 410, 36 L. J. Oh. 681, 16 L. 


possession, ft is for the trying Magistrate to 
decide that. Refers to Kruhna Kamini v. 

Jw66ar (15) reading at page 194 and 
also at page 183. This is not a qaeation of 
jansdiation aa saggested by the other side. 
Kefere to Beinp b/aih Ohotlerji y. Bengal Onal 

Oompyxy, Limited {\2). I submit that this case 

is distingaisbable from the present case. 
Refers to Sxjuidi hianial y. T. L, Cork (8). 

Baba Sarat Ohandra Bate for the Opposite 
Party.—Aa to the point raised by my learned 
friend regarding the mineral rights I submit 
that the learned Magistrate has jnrisdiation 
to draw up the proceedings. Under seation 145 
the Magistrate has power to aonfine it to 
the dispute and ihe dispute mast be a 
dispute aonoerning land. The dispate here 
IS as to the subsoil of the Moueah Parsundi 
As soon as it is foand that there is a 
dispute regarding land the Magistrate at 
onae aaquires jurisdiction. My party is in 
possassion of the minerals. We have not 
only the aonstraotive possession but the 
right of appropriating the minerals. Refers 

to Benridge on Minerals, at page 39. The 

Magistrate has jariediation as to the dispute 

whlah arises out of the Police reports. 
Under the airaamstanaea, if the proceedings 
are aonfined to one plaae then it will 
give rise to a aeries of disputes and pro- 
osedings. Now the dispate is aonfioed to 
one plaae, then the dispute will be shifted 
to another place then it will giye rise to 
roving disputes all over the iloueah. The 
evidence is that we are exercising aats of 
possession. Possession of minerals means 
the possession of the sab soil. 

Aa for the question of adding parties 
I have not the slightest objeation. That is 
not a question of jarisdistion. 


a . ... — —urumrs 

to MacSwinnev on Mines, at page 242 
Chapter All, 3rd Edition The only diapate* 
IS as regards the right to bore. The Magis- 
trate has no jariediation ander seation 145 * 
Criminal Proaedare Code. The only doaa! 
mente to be relied apon are the two Polise 
reports. Refers to Queen-Bmpreu v. QobinA 
Ohandra Dae (5). The present^ase 
oome ander section 145 bat it may enml 
nud.r .e.lion U7. The diapoteTa, 
the right of boring Then, the qaeation 
mey be regarded from another point of view 
Id view of the mokarraridar$ refers r/.;* 
(15) 30 C, 166 at p. I9s. q q. W* K. 737 ^ 
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Nwiw Tagore V. Anund Ohunder Rog (16). 
If the ease does not aome within eeation 145 
then it onght to oome under neation 147. Refers 
te Bathoo Lai v. Lnl (17), Kali Kiren 
Tagore v. Anund Ohunder Roy (Is). These 
oases lay down that the parties ohonid be 
bound down to keep the peace. 

Babu Manmatha Nath Mukertee in reply.—So 
far as the Maharaja of Burdwan is aonaerned 
my submission is that the name is not men- 
tioned in the Police reports. He has given the 
Company the mining lease. Unquestionably 
upon the authorities as they stand.the mineral 
rights belong to the Zamindars. My party 
has not done anything to break the peace. 
Messrs. Low and Co. has taken a lease 
from a party who has ne right to the minerals. 
The Court in taking proceedings under eeotion 
145, (Jnminal Procedure Code, is exercising a 
junsdiation in which it must take all the 
surrounding eiraumstanaes intoaonsiderations. 
The Court does not exeroise its jurisdiction 
properly when it knows that the order that 
will be passed is an order under seotion U5. 
Relies strongly upon the case in Beioy 
Nath Ohatterji v. Bengal Ooal Oompany 
Limited (12). The dispute is as to the pos- 
session of mineral rights and the Magistrate 
draws up proceedings with regard to the 
whole of 5,000 bighae of land. 1 submit that 
the Magistrate has committed an error in 
drawing up proaeedings under seotion 145 
Criminal Procedure Code. ’ 


jurisdietion, and the Msgistrate acts without 
jurisdiation if be is not made a party under the 
eircumstanaes no proeeediugs can be taken 
under section 145. The case ought to come 
under 8eotionl07. Refers to f'handra Kanta 
Kanjilal v. Emperor {\^). Disoretion which the 
Courts have must be judicially exercised. Pro¬ 
per course which the Magistrate ought to have 
taken was under section 107. The case in 
Bejoy Nath Ohaflern y. Bengal Goal Company 
Limited ( 2) has been followed in Krishna 
Dhone Dutt v. Troihkia Nath (20). It lays 
down that right to do a thing upon im* 
moveable property is different from right to 
the property itself. This aase is an authority 
upon that proposition and has been follow¬ 
ed in many aases. 

Then, with regard to the mokurraridan and 
lakhira}dars 1 submit that the order refusing 
to make them parties ought to be set aside. 
No case has been more misunderstood than 
the case in Krishna Kamini v. Abdul Jubbar 
(1^). The jurisdiation of the Magistrate 
should depend upon the information he has 
received from the Police. Refers to the Full 
Bench case in Sukh Lai v. Toru Ohand (21), 

JUDGMENT.—In these three matters 
Roles were issued on the same day practically 
ba^ed on the same facts. They arise out 
of some boring operations in Mousah Pnrsundi 
comprising of about 5,000 bighas of land 
(4,90t> Roaording to the Revenue Survey). 
The Iron and Steel Company, who are the 


Ae regards the mokurraridars. they made a 
petition to bo made parties. They were not 
made parties. The order is without juris 

diction. Refers to section 145 of the Crimi 

nal Proaedure Code, clause (4). If a man’s 
property is affected and a proceeding under 
seotion 145 is drawn up end the man is not 
made a party, the only reason being that his 
name does not appear in the Police report, 
hen It IS intolerable. It is not neaessarjl 
that iba mokurrandars should have possession, 
it 18 suflBcient that they have some interest in 
it. Refers to the case in Barak Natain Singh 
y.LuehmiBux Rop (18) in support of his 
oontentiou. Also refers to a ease in Krishna 
Karntni y, Abdul Jubbar (15), where pro- 
oeedings are taken and a man comes and a^ks 
to be made a party, then it is a question of 


(16) 23 0. 667{ 12 Ind. Deo. (n. s.) 870 

(17) 21 0. 727i 10 Ind. Doo. (n. c.) me] 

(18) 6 O.U B. 287. 


Grst party in the proceedings under section 
145 initiated on the 10th July 1919, obtained 
as petitioners, Role No. 847 on the following 
allegation*, namely, that the Maharaja of 
Burdwan was the Zemindar of the Moutah 
and sole owner of the minerals and mineral 
rights therein. On the 9th September lcd9 
he granted a putni settlement of the IfoucuA 
to aertain persons shortly referred to as the 
Obatterjeec and Misras. On the 5tb April be 
authorised one E. J. Seth Sam on behalf of 
the Parsundi Mining Syndicate to goon 
with boring operations in the Moutah pending 
execution and registration of a formal docn* 
ment and Seth Sam in his turnon the 12lh 
April ’9 ' authorised the petitioners to 
carry on boring operations therein in a 

similar way. On the 27fh Seotember lt>18 

(10) 86 lad. Om. U4t 20 0. W. N. 681} 17 Or. L. 

J. 404. 

(20) 12 0. n86| 6 Ind. Doo (if. c.) 866. 

(21) 88 C. 68| 8 C. L, J. 241} 6 0. W, N. 1046| 8 
Or. h. J. 618. 
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tlie Maherftja Branded Seth Sam a formal 
doaoment and Seth Sam in his torn exeeat- 
ed and reffistered a similar dosnment in 
favoar of the petitioners on the 2?lh April 
1919 aonfirmiPB the anthoritv triven to them 
on the 12th April 1918, The petitioners 
farther alletre that they were peaeefully and 
oninterrnptedly oarryioB on borioR operations 
in the Moutah and were '*io poBsession thereof 
both snrfaoe and onderRroand, for borinar par* 
poses by brinRinR boiler and borina: instra- 
menta. fittinsr machinery, hoildina-honffalows 
and cooly hats, drivinfr bore-holes and brinpinpr 
oat ooal and exereisinR varioos other aots 
of astoal posBession in other ways; ” that 
the pla#o where borinj? operations were 
aotaally RoinR on, having been claimed 
by Prntapchandra Mondal and others 
as mokurarridars the petitioners had 
acqnired all their rights inolnding mining 
and mineral rights, if any, by doaoments, dated 
4th December 1918 and let Fehraary 1919. 
The petitioners farther allege that one Mr. 
Sampson of H V. Low & Company had joined 
bands with the putntdars and had obtained 
an amaltiarna’i from them on the 22Dd 
Janaary 1919 to carry on boring operations 
in the said 3/outa/i and that he had eom* 
menaed boring operations on the 3lst Marah 
1919 in another part of the that be 

had prevepted carte aarrying aoal for the petU 
tioners at a place ontaide the Moutih about 
three miles from their boring site and a 
breaah of the peace being apprehended the 
petitioners had informed the Police and 
that the Police thereupon snbmitted reports. 

On the I9th May the Sub-Divisional 
Officer of Sari passed an order under sec* 
tion 144, Orimioal Procedure Code, based 
npon the Police reports, dated 6th April 
1919 and 16th May 1919, to the effect that a 
breach of the peaoe was likely at any moment. 
Therefore, he directed both parties to abstain 
from doing anything which might cause a 
breach of the peace. 

ff On the 8th July 1919 he passed a freeh 
order that ae the 6rst party was trying to 
commit a breach of the peaoe in connec¬ 
tion with their boring operations they were 
to be stopped carrying them on. 

On the 9th July the Deputy Saperintendent 
of Police reported that he had failed to effect 
an amioahle settlement that both parties 
were strong and apparently irrevocably 
imbued with the idea of rigbteoasnees of 


their claim and possession and as a breach 
of the peace wae likely it was necessary 
to take action under section 107 or 145, 
Criminal Procedure Code, as soon as possible” 
end thereupon proceedings under section 145 
were taken on the 10th July by the Sub- 
Divisional Officer “in respect of such portion 
of Mouzah Pareundi where the parties had 
set up their boring operations and all 
land in and around such places which 
they intended to be used for the boring 
operations” The order proceeded thus: 
“ Let all lhe"e lands be attached by the 
Police till the disposal of this case. Let 
copies of the proceedings be served on the 
parties as well as the lands in dispute and 
all other places according to law.” 

The putnidarg and Mr. Sampson and his 
employers were named as the second party. 
They put in a petition for amendment of 
the order and the proceedings were accord¬ 
ingly amended on the let August 1919. 
Other names wereadded and the boundaries 
of the entire Mouzah Parsundi were given as 
being the boundaries of the sabjeot-matter 
of dispute. The dispute was mentioned as 
“concerning certain boring operations carried 
on in Mouzah Pareundi” and the parties were 
directed to pot in written statements of 
their claim regarding the fact of actual pos- 
Be^8ion of the land in dispute. 

On the 19tfa August the parties appeared 
and further applications were made for ad¬ 
dition of parties on behalf of the second 
party and the same were granted and 
the proceedings were again amended. The 
dispute was mentioned as conoerniog certain 
boring operations carried on at Pareundi 
for possession of the underground coal and 
other mineral products in the said Moutah,'' 
It also directed that written statements were 
to be put in to the respective claims of the 
parties regarding the fact of actual possession 
of the land in dispute. 

On that day the petitioners pub in an 
objection against the maintainability of the 
said proceedings, contending that the only 
overt act from which a breach of the peace 
was apprehended proceeded from the side of 
the second party, namely, obstruction to 
carts carrying ooal for the petitioners, and 
that action should, therefore, be taken under 
section 107, Orimioal Procedure Oode, and 
that no proceedings under section 145 were 
maintainable as tke Police report did cot 
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uiB 8 lo 80 any dipnnfA 

the entire ifnuj, bit only To the h” ' 
operations carried on in . • ^ 

the said ,,,, th:'prord:Zif' 

l-a'peS'-Tht ‘0 

.tTed i-'lrTnd haT,':: 

The Sob n— ;"'''' '1>- 

^rr:d:rT?r 

proaeediofl-a menhonioff that the dispate wag 

wae dL “a'T“T’ “■=‘‘ "■‘I'oo® 

prodoaed on the let 

September 1919. The petitioner. Bled a liet of 

^Vn*(T'r!c "“““""'d on their behalf 

verTalT° ®'P'®“her 1919 the second party 
6 bally applied fora fortheramendment which 
was objected to by the petitioner, bot the Sab" 

f^Tjo* ?h®"r “’•> P-oeedlt 

or the foorlb time stating that the dispote 
was concerning poe.ee.ion of the anSer 
groand coal and other mineral prodocte in the 

said AfoucaA and the parties were directed to 
clairl." “‘“'ament, of their re.pective 

o^be^3Tn■Sf,p‘":e'“*‘”'“‘‘"“'~- 

efaTd' , parties, wh?cT Ta, 

on T T o "'a™ alao refased 

on the let September 1919 which is the 

thar'’th“”‘‘'“'' 1 'hay alleged 

!nhl .7®''® ®'‘a'*^ interested in the 

eabject-matter and that if the Maharaja of 

Hchl ”®‘ “'a “ioaraland mining 

tha^ theTh g’. ’"“‘"’■“"‘fare bad them and 
that they bed transferred sneh riirbls tn kh^ 

Brel party petitioners. the 

The third Role relates to thA 

pf one Soehi Bhaean T.wari a, o>. ,f 


OASES. 
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Mhera^Jar, f certain portions of the MonmJ. 

“ , '**®®*‘ the dispute is as 

regards the right to oarry on boring opera. 

tions in fhe said Ufoueah The fir«f « i 

peti^oners claim each right npon a granTby 
he /ienrindar. that Sampson, that is to saT 
Low A Oompany, on the other band claim a 
similar right from the pulnid r, The lTa» 

"s’ as fo°“w'h®th ““'T®*' ‘'’® P“<'»'*s, 

as to whether there being no exore^ 

mention of the mining right, Ld mTnTa ' 

in the grant by the Zemindar to the plln! 

- or, as alleged by the 2em,W,r the pl l 

*r, are at all entitled to each rights. The 

Zemindar relies apon the recLt PrTvy 

“r," ‘s. 

i" "-S™ "i 

to IhA H ^ prior 

iov O^r"' one Mritnn- 

1 had exesQfed a registered 

W yo?'";- P«'«»JarriD Oeoem. 

dLsTfT ^ P Naltrakada which incla- 

let 00 ?" Meitnnjoy had 

s‘ ’ ar^'T® Mineral 

Syndicate in March 1917 who in their tarn 

sLei nf *“ “’® ''•on »nd 

Steel Oo , Limited, and that the eampany were 

eoil Tbri’'®" ®'a‘T “"'eee and 

fittin/ ^ boiler, boring insfruments, 

fitting maohinery and building bungalows and 
eooly hate, driving vehielee.einking ehaft.and 
r ngiDg oot ooal and eieroising other divers 

11 ** fiinoe Jane lyi7 ’’thal 

Low A Co had teken a settlement of thi 

P»re“„°ndi7ro einhte of 1/ou.c* 

“T Z 7T 7 ‘'’® •’”» been 

mekfnaT “• ““ .“"‘l'■•‘"'•bed poeeeaeion by 

mek ng boring., sinking shafts, raising coal 

lTw A r"* h'“ j”'' “‘""“i" “>«• 

Lew A Co having derived their title from 
the patairfar. have been exercising act, 

the minerals of the whole if-.„„A by making 
boring, and .inking shaft, and raising flri 

t ^ other minerals aiose 

. anoary 1019. They sootend that the sole 

qoestioo for determination is as to who waa 

»o aotoal i^essioQ of the disputed land at 
the time of the initiation of these proteedioga. 

1 he sesond party aay that the 6rst party bate 
not sarried on any boring operations al* 
though thaf maj have aoUeated mashioer/ 
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and men for that parpoae, bafc that they 
themselves had bored in at least fonr different 
plaoes and that two of their shafts were 
ahoat 90 and 116 feet deep, a faot reported 
to by the Distriot Saperintendent of Polioe 
on the 9tb Jaly 1919. They farther oontend 
that the dispute is as to the right to carry on 
boring operations over the whole of the 
IfoMta^and notin respect of portions in which 
boring operations are eaid to be going on anl 
that it is not possible to give the bonndariea 
of the separate plots where the boring opera¬ 
tions are said to be going on and that these 
proceedings shoald, therefore, cover the whole 
of the Moutah. 

The Moutah was originally let ont to pn/ni- 
dart. The puinidart have let ont portions 
to mo'^urarndart and the moWrarridart have 
tenants under them. The hiouzah is a very 
large one. The snrfaoe appears to be in the 
actnal possession of tenants. 

The 6ret party contends that there has 
been no dispnte with regard to the boring 
operations carried on by the second party 
which have not been interfered with, and say 
that they do not intend to interfere with 
their toriog operations where they are being 
earned on ; that so far as their own boring 

operations are concerned the tenants at the 

place do not object; that they have got their 
consent; that there was no dispate between 
them and the tenants who were in actnal 
possession of the tracts where they were 
carrying on their boring operations. Mere 
recital of the above facts shows that the qoes- 
tion of title m this matter is one of consider- 
able diflBcolty in this case and involves a 
oonstrastion of docomente, determination of 
rights of land owners prior to the decennial 
settlement and after the permanent settle* 
ment. and the sonsideration of Privy Council 
cases. It also involves a consideration of 
what is meant by possession in each matters 
and the difference between actual and con* 
Btructive possession in the case of mines and 
minerals. The faot that the proceedings 
were amended four times shows that the 

Magistrate had difficulty in hie own mind as 
to how to word the nature of the dispute. 
Ibe dispute is not only as between the 
^emtndar and the putnidart but also between 
the putnidan, mokurarridart, alleged lakherau 
dart and actual tenants. What the Court has 
to Hod m proceedings under section U5 is 
»BtqM poBSMiipa only. Actoal poicfiiioiol 


have to be aarried oo is presumably in the 
tenants of the land. Finding of tuch actual 
possession will not help the matter at all 
Sinking of a shaft and toaching coal may be 
said to give title to the underground seam 
but it 18 not for a Criminal Court to deal with 
these mafters. It is not the function of that 
Court to go into each complicated questions of 
title and possession including that of adverse 
possession and of constructive possession 
of wide areas inferred from actual possession 
of limited areas, based npon disputed con- 
traotusl rights and obligations and contested 
by independent claimants. The actual die* 
putants do not bold mining leases but merely 
prospecting licenses. We have seen copies of 
the Amalnamah of the second party and the 
prospecting licenses of the 6rst party. A 
license to dig minerals confers no estate or 
interest in the soil or mine containing them 
Nor dres it confer any estate or interest 
ID the minerals before they are actnally 
gotUn. A license to dig minerals, coupled 
with a grant to carry them away, is a pro6t 
a prendre, an incorporeal hereditament lying 
in grant, and if exercised by an actual 
taking of possession it may be the sabjeot* 
matter of use and occupation ; and (if ezolu- 
eive) may be. and (even if non-exolnsive) 
probably may be. the snbjeot-matter of an 
action to recover possession. 

The document-, so far as we have seen them, 
give the holders a right to bora and in the 
event of their finding coal certain terms are 
to be arranged between the parties and leases 
granted. I do not think that, in a case like 
this the dispute IS one ooDcerning land 

PCBsession. 

What 18 aolualiy m possession of the parties 
IS not in dispute, but what has given rise to 

the dispute between the parties is the right 

claimed.by the first party, petitioners, and the 
second party. Low 4 Oo.. to bore holes for pros- 
pectipg purposes over the entire HouMoh I 

? qaestiona 

of title and possession which will an>A Ki» 

tweea the varic, par.iea alaiJoj and7„.a:' 

.ha lapd both aurfaaa lod" 

A somewhat similar case is thaf ,.t o • 
klthoii(h Ooorte arp an^iooa do( to qndql|| 
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tie tbe hands of Majistrates who are resDon- 
aible for maintaining the peaoe, the High 
Conrt has always so oonetrned tbe provisions 
of seetion 530 (corresponding to onr present 
sestion l45)aod the corresponding provisions 
of earlier enastments on the same snbjeot, as 
to take care that the Magistrates do not 
volanteer deoisions on qoestion properly 
eognisable by other Ooarts and nnneoessarily 
oomplioate investigations which afterwards 
take place in those Coarts. That ease 
related to a dispute regarding the right to 
dig for coal on some land aomprised within 
the limits of the Sfouzah which belonged to 
the proprietors under whom both the con- 
tending parties claimed. In that case the 
question of actual possession of the whole 
Moutah was raised and itlwas asserted by one 
party that they were in possession of tbe 
whole of that property. It was clear in 
that case, upon the terms of the document 
relied upon, that all that the Coal Company 
took under the grant was tbe right to dig 
for coals under such portions of the estate 
as might be found 6t for the purpose. 
Sueb right was dietinatly limited to purposes 
ancillary to the working of coal under¬ 
ground. The learned Judges there say 
that tbe iuriediction of a Magistrate under 
eection 530 is deBned in then’s word.s, “that 
if he is satieBed that a dispute likely to 
induce a breach of the peace exists con- 
oerning any land or the boundaries of any 
land or concerning any houses, water, 
Bsberies, crops or other produce of land 
within the limits of his jurisdiction, he is 
directed, without reference to the merits of 
tbe claims of any party to a right of 
possession, to proceed to enquire and decide 
which party is in possession of the subject 
of dispute.” It is practically the same thing 
under tbe present section. The learned 
Judges held that the possession in regard 
to which a Magistrate's jurisdiction under 
section 530 should be exercised most be 
of a real and tangible character. They 
thought that when a party claimed under 
a document or agreement the right of 
doing certain things over a largo extent 
of territory, tbe performance of acts under 
such alleged right in one portion of the 
ground over which the right extends, 
kltbough it may be good and eulEcient for 
tbe purpose of keepiug alive that right so 
^ (o be ftp answer to the plea of limita* 


tion raised in a civil suit, was not of 
itself a suBBiisnt possession on wbieb the 
Magistrate’s order under section 530 may be 
based for the purpose of forbidding in 
a distant locality acts not necessarily in 
conflict with such possession, though at 
variance with the right. They thought 
that the Magistrate was not the proper 
forum for determining such questions. I 
take the same view in this case. 

One is always extremely unwilling to 
interfere with the orders of a Magistrate 
who is the proper authority for maintain- 
ing the peaoe, but I am of opinion that 
the same object can well be attained in 
this case by taking proceedings under 
Sflotion 107, Criminal Procedure Code. It 
is said that such proceedings may ha 
infructuoDS as the mao bound down may 
be immediately changed and re-placed by 
another set There is no diBBocUy in 
binding down the principal officers in 
charge and any change in the offiosrs can 
he immediately supplemented by taking 
proceedings against the re-placed men. Some 
vigilance is to be expected from tbe 
authorities. There has been no disturbance 
of any kind for a considerable number of 
months. No doubt there is a statement 
in the report that men had been collected 
on both sides; but it is clear from the 
report itself that euoh men had been 
collected for the purpose of carrying on 
mining operations. They are not mentioned 
as lathiaU and no reference is made that 
these men (coolies) who have been brought 
upon the land for the purpose of tarrying 
on the boring operations have committed 
any unlawful acts. The only unlawful act 
mentioned ie tbe stoppage of the first 
party’s cart by the second party three 
miles away from the spot where they were 
preparing to carry on boring operations, 
and outside tbe Mouzah in question. 

1 am sorry that my learned colleague 
is of a different opinion. He thinks that 
tbe matter is concluded by the fact that 
the report shows (bat there it a likelihood 
of a breach of the peaoe and tbe dispute 
concerns land. He is opinion that if the 
Magistrate is unable to find poseession be 
will act under section 146, if necessary, and 
that at this dage we ought not to inter¬ 
fere. I am of opinion that proceedings 
pnder 6 eati 9 n. 146 with regard to such a 
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large Uoutah may oaase great iojaatioe to 
tbe pereoDs in aataal oaoapation. It strikes 
me also that if prooeedings ander section 107 
may be rendered nngatory by re-plaoing 
tbe men boond down by different sets of 
men, prooeedings onder seotion 145 may 
also be made nugatory by persons who 
are not aotnal parties to these prooeedings. 
All the persons interested in tbe Moutah 
are not before the Conrt. The moiturari'. 
dari and lakhrajdart and aotnal tenants 
of the whole Moutak are not before the 
Oonrt. 

While I feel that it is onr dnty to 
enpport a Magistrate in orders passed by 
him to prevent breaobes of the peaoe, it 
is also a doty east npon ns to see that 
prooeedings are adopted which are simple 
in their nature and wbioh may be 
summarily and expeditiously dealt with. 
1 think that prooeedings under seotion 107 
ought to be adopted. We agree with the 
ruling of this Oonrt in Mentram Bewah v. 
Mirjan Sardar (22), that in eooh matters 
the Senior Judge’s opinion prevails as tbe 
jurisdiction exercised by this Court is 
under seotion 107 of the Government of 
India Aot cf 1915, and not under the 
revisional sections of the Criminal Pro* 
•edure Code. 

We direst that the prooeedings under 
section 145 are to be set aside and that the 
Magistrate will take prooeedings under 
section 107 if bo advised, and if he 
considers tbe same necessary. All the 
three Rules are made absolute. 

Rulst made absolute, 

(22) 54 Ind. Ces. 169, 24 0. W. N. 97, 31 0. L. J. 
183, 21 Cr. L. J.26, 44 0. 438. 


ALLAHABAD HIGH COURT. 
CaiuiNAL Rxvtsioii No. 414 oi 1920. 
Aogust 16, 1920. 

Presftit :—Mr Justice Gokul Prasad. 

( MOLAI AND OTUtBS — PlTlTiONEHS 

tersus 

EMPEROR— OppohiTB Party. 

Penal Code (Act XLY of 1800;, •. Q79—Attachment 
of properly vnthout Karrant—Property remcved fcy 
oij'ffnce, committed. 


Accused having failed to repay a takawi adTance, 
hii property was attached, but the attaching officer 
had not with him. at the time of the attachment, 
a warrant of attachment : the property was 8 ubse. 
quently ordered to be sold when it was diBOorered 
that tlie accused bad removed it, be accordingly was 
placed on his trial and convicted under section 379 
of tlio Penal Code t 

Hchl, that ns the attaching officer had not with 
him n warrant of attachment at the time he 
attached the property there was no valid attach* 
ineiit and, consequently, the conviction of the 
accused could not be sustained, [p. 412, col. 1.) 

Criminal revision from an order of tbe Ad* 
ditional Se8<)ions Judge, Allahabad, at Mirca* 
pur, dated the 2'>th June 1920. 

Mr. Uma Shauker Bajpai, for tbe Appli* 
aants. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—This is an applisation in 
revision against an order of the Sessions 
Judge of Allahabad, aon6rmiog an order of 
Mr. Radha Mohan, Magistrate First Class of 
Mirzapur, wbioh has arisen under tbe follow* 
ing eiroumstanoes;— Takawi loan was ad* 
vanoed to a oertain number of persons on 
there joint and several responsibilities Exoept 
two, all the debtors repaid the advances made 
to them. So far as these two debtors were 
QODOerned, tbe Tabsildar made a report that 
efforts had been made to realise tbe loans 
but with no result. He eolioited orders for 
the attaobmeot of the property and obtained 
tbe neoessary orders from the Magistrate of 
tbe district. He directed the gurkamin to 
make the attaohment and the property was 
attached and pot by tbe amin in charge of a 
shakna, Tbe attachment having produced no 
effect, the amin was directed by tbe Tahsil* 
dar to sell the property and, when he arrived 
at the spot, it was reported by the shahna 
that the property (crops) was taken away by 
the owners, that ie, tbe accused. The defence 
taken was that wild boars had destroyed tbe 
crops, but tbe first Court came to tbe conolu* 
sion that tbe accused committed tbe offence of 
theft inasmuch as they removed tbe property 
which was in possession of tbe shahna and 
that the story cf tbe property (crops) having 
been destroyed by wild pigs was a myth. The 
applicants in revision went up in appeal to the 
Additional Sessions Judge and it was argued 
before him that, inasmuch as there was no 
valid attachment, there was no theft. The 
learned Additional Sessions Judge, in the 
course of hie judgment, says that ‘when 
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^urkarnin took etandiDg arops into his eus- 
tody and plaoed it in the anstody of shakna 
that amonnts to attaohment. Besides, all the 
aeenied admit thattheproperty was attaohed,” 
and he maintained the eonviation. I am 
iorprised to see this new proposition of law 
laid down by the learned Additional Sessions 
Jadge of Mirzapnr. The roles reffolating 
recovery of iakatei loane are embodied in 
seotion 6 of Aot XU of 1884, and lay down 
that the same procedure has to be observed 
as in the ease of arrears of Qcvarnment 
revenoe. Seetion 149 of the Land Revenoe 
Aot No. Ill of IPOl lays down that “every 
attaohment and sale ordered onder this 
sestion ehall be made aooordin^ to the law 
ID force for the time being for the attach, 
ment end sale of moveable property onder the 
deoree of a Civil Coort." So far as the 
Oivil Coorts are oonoerned, there oan be no 
legal attaohment unless the attaobing ofHoer 
has in his possession a warrant of attashment 
issued by a oompetent authority. In the 
present OBse it is admitted that there teas no 
warrant at oR ; therefore, the attaohment if 
it oonld be oalled so, under oover of the order 
of the Tahsildar was DO attaohment in law. 
The mere faotthat the aoooned thought that 
there had been an attachment does not make 
the attaohment a valid one. The remarks of 
the learned Additional Sessions Judge are 
inoomprehensible. There having been no 
valid attachment effective inlaw,there was no 
transfer of legal possession and the property 
oontinued to be, in the eyes of the law, in the 
possession of the accused. Therefore, the 
aecuaed oonld not bo said to have oommitted 
theft. 1 am supported in this view of Che 
validity or otherwise of the attachment by 
theoaeeof Emperor v. Oaneih Lai (l). I 
am in full aocord with the reasons given by 
Aikmar, J., in that case. I am informed that 
the iakawt due has been paid since but that, 
of course, does not infloenee my decision stat* 
od above. I, therefore, quash the conviotion, 
set aside the sentenoe and direct tlat their 
bail bonds be disobarged, 
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LAHORE HIGH COURT. 
Orimibal Ritibioh No. 1040 of 1920. 
October 30, 1920. 

Pr < uenl :- MT . Shadi Lai. Chief Jaatioe, 
EMPEROR—PcTITIONER 

ver$ui 

SUHELA—Rsspondbnt, 

Offen<lera (Punjab) Act (V of 
t. S~Or<ier of restncthn for period eeceedina 
one year-Confirtnation by 8eseicn$ Judge, whetfZ 


Oonviction Quaehed. 


An order of restriction for a period eioeoding 
one year passed under the prorisions of the 
Roatnction of Ilabituol Offenders tPnnjabi Aot does 
not stand in need of any oonflrmation by the Soasioni 
Judge, [p. 418, col. 2.} 

Case reported by the Sessions Judge. 

Karnal, with his No. 876 of 3rd July 
1920. 

GROUNDS.—Notioe wae issued to the 
accused Suhelu. a Gnjar of Mau$a Asan Calau, 
Tahsil Panipat. to show cause why be should 
not be required to furnish a bond for 
Rs. 500, with one surety in a like sum, to be 
of good behaviour for three years, or to 
be restricted for a period of three years. 

On the Uth May 1920 Mr. B. A. Pen- 
hearow, exercising powers of a Magistrate 
Bret Claie, in the Karnal District, passed an 
order directing that the said Suhelu be 
restricted in his movements to his village 
Asan Kalan for a period of three years, 
and submitted the record of this case to 
this Court for oonBrmation of his order. 

The case oom ng up for heariog in thio 
Court on the Uth June 1920, the Ble was 
returned to the Magistrate on the ground that 
the Habitual Offenders (Paujab) Act V of 
19)8 did not require oonBrmation by the 
Sessions Judge of ary order by a Magistrate 
restricting an accused for a period exceeding 
one year. As, however, some more 
eases of the same nature have been 
referred to this Court, I have deemed 
it expedient to obtain the Ble of 
Suhelu'e case again from the Magistrate’s 
Court with a view to referring the question 
to the High Court for a ruling. 

Under section 123, Oriminal Procedure 
Cede, a referecoe is made to the Sessions 
Judge only in those oases where the 
accused, having been ordered to furnish 
security for a period exceeding one year, 
fails to do so and is oommitted to prison ip 
•oniequeneS' > 
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I am QDable to 6ad anytbioj: io the 
HabitaalOffenders (Poujab) ^ot wbieh makes 
the provisions of eeotion 123, Criminal Proae- 
dare Code appliaable to proseedings ander 
it. SeotioD 8 (1) merely empowers a Sessions 
Judge in a ease referred ander see ion 123, 
Criminal Prooedare Code, to eobstitote an 
order of restriation for one reqairing the 
aoaosed to foroieb eeaarity. 

Under the Criminal Prooedare Code an 
appeal lies to the Distriat Magistrate from 
an order passed ander seotion lid, bet no 
appeal whatsoever is provided for against 
an order passed by tbe Sessions Jadge 
under seotion 123 (3) of the Code. That 
order is an original one and not simply 
one of eooBrmation of tbe Magistrate’s 
order. Under seotion 13 of tbe Habitaal 
Offenders (Ponjab) Aot, tbe Distriot Magis¬ 
trate bae power to hear appeals against orders 
of restriotioD passed by any Magistrate in the 
dietriot. 

This does not inolode an order passed 
by a Sessions Judge order seotion 8 (1) of 
the Aot. If, then, a Magistrate passes an 
order of restriolion for a period exoeeding 
one year and saob order is eonSrmed by 
tbe Sessions Judge tbe original order being 
that of tbe Magietrate, an appeal would 
still lie to the District Magistrate not¬ 
withstanding the order of tbe Sessions Judge 
oonhrming that of the Magistrate. Sooh a 
state of things was surely never contemplated 
by the Legislature. 

For tbe reasons given, I refer tbe ques¬ 
tion as to whether an order of restriction 
for a period exceeding one year, passed by 
a Magistrate under the provisions of the 
Habitual Offenders (Punjab) Aot V of 1918, 
requires to be couBrmed by tbe Sessions Judge, 
to tbe Hou’ble Judges of the High Court for 
orders. 


Sardar Bahadur Sardar MAtab Singh, 
Public Prosecutor, for tbe Petitioner. 

ORDER.—Tbe question for determination 
in this case is, whether an order of restric¬ 
tion for a period exceeding one year passed 
by a Magistrate under tbe provisions of the 
Restriction of Habitual Offenders (Punjab) 
Aot, (V of 1918), requires oonBrtcation by the 
Sessions Judge. Now, I have perused tbe 
relevant sestioua of the aforesaid Aot and 
am unable to discover any provisio.'i which 
requires the Magistrate to submit tbe pro- 


oeedings to the Sessions Judge for bis 
c^n6rmation. It is true that in the Criminal 
Procedure Code there is a provision, con¬ 
tained in section 123. which makes it obliga¬ 
tory upon tbe Magistrate to submit the 
proceedings in connection with an order 
requiring a person to furnieh security to 
the bessions Judge for oooBrmatior, but 
that provision applies only to a case where 
tbe period for which security ie demanded 
exceeds one year and the person against 
whom the order is parsed does not comply 
with it. In that case, failure to furnish 
security renders the man liable to im¬ 
prisonment, and probably it was for this 
reason that the Legislature provided that 
a superior Court should examine the pro- 
ceeJings before the man is sent to jail. 

Now, that reason is wholly wanting in 
the case of a person whose movements are 
restricted under Aot V of 1918. if be dis- 
obeys the order, then he cancot forthwith 
be sent to jail. He can be only prosecuted, 
and tba propriety of conviction can be 
questioned on an appeal from tbe order of 
conviction. It i», therefo e, clear that there 
19 no danger of a person dealt with under 
the aforesaid Aot to be sent to jail without 
the Appellate Coart adjadioatiog apoo the 

question whether the order of imprisonment is 
or is not justiGed. 

Accordingly, I am of opioion that the 

order of restriction for a period ex- 

ceediog one year passed under the pro- 

vieioDs of Act V of 1918 does not stand in 

need of any conGrmation by tbe Sessions 
Judge. 

Order accordingly. 


Criminal Revision No. 410 o? 1920. 
August 20, 1920. 

Prs«n/:—Mr. Justice Gokul Prasad 

ZIAULLAH KHAN AND OTasas- 

Applicants 

rersus 

emperor— Opposite Partt 

' ... 
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■ Tho fact that a person is within the territorial 
limits of the jurisdiction of a Masiatrate when an 
apprehension of a breach of the peace arises is 
sufficient to (five tho Magistrate jurisdiction to 
oind such person over under section 107 of the 
Criminal Procedure Code, and such jurisdiction is 
not ousted merely because tho person to bo bound 
07er has his place of residence outside the juris¬ 
diction. * 

Oriminal revision from tho order of the 
Dietriot Magistrate, Basti, dated the 16th of 
Febrnary 1920. 

Mr. M, L. Agarwala, for the Applioants. 

The Assistant Government Advooate, for 
the Crown. 

JUDGMENT,— The only point raised in 
this revision is that the Magistrate had 
DO jarisdiotioD to bind over the aooased 
under sestion 107 of the Criminal Prooednre 
Code, inasmaoh as the assnsed does not reside 
within the territorial limits of bis jarisdio- 
tion. It is true that in the ease of a Magis 
trate of the Bret Class one of the neeessary 
requisites to aathoriss him to pasg an order 
under seotion 107 of the Criminal Prosedare 
Code is that the person inTormed against 
and the plaoe where the breaoh of the peaoe 
or disturbanoe is apprehended are within the 
looal limits of the Magistrate's jorisdiotion. 
The oontention on behalf of the applicants 
is that the asoused are residents of a plaoe 
outside SDoh joriediotion and, therefore, the 
Magistrate bad no power to bind them over 
to keep the peaoe under seotion 107 of the 
Orimimal Prooednre Code. I oannot agree 
to this eontention. The words''is” and "are” 
used in this seotion have been the snbjeot 
of several oases and have been held to be 
synonymous with ’resides” and "reside” viic 
BxiWtiro Ohunder Hoy Ohowdhry^ In the matter 
of the petition of {\) t Dinonath Mullick v. Oirji 
Protonno MooUerjee (2) and Jaiprikash Lai, 

In the matter of the petition of (3). It has 
been further held in the ease of 8hama 
Oharan Chakravarti v. Katu Mundal (4) that 
temporary residenoe is suffioient to give a 
Magistrate jnrisdietion to aot under that 
seotion. It has been found that in the 
present ease the aooused were within his 
iurisdietioD when the apprehension of the 

(1) 110.787) lOInd. Jur. 221) 6 tnd.. Deo. (n. ■.) 
1250. 

(2) 12 0. 188) 6 Ind. Deo. (n. e.) 91. 

(8) 6 A. 20 (F. B.)i A. W. N. (1888) 2C8j 8 Ind. 

Deo. (fr. s.) 641. 

• (4) 24 0. 844j 1 0. W. N, 129, 12 lad. Doo. 

(a. a.) 907. 
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breaoh of the pease arose and I do not see 
how It oan reasonably be said that the 
order passed by him was ultra tiret. if 
the interpretation oontended for by the 
learned Vakil, who appears for the applioants, 
18 oorreot it simply means that the ad- 
miDislration of justice would in some oases 
bs impraotioable, and a man residing on the 
boundary of a particular district oannot 
be preyonted from making preparations for 
eoramitting a breaoh of the peaoe in that 
district although he might be going there 
every hour of the day. This will seriously 

interfere with the administration of justioe, 

I agree with the view of the Oaloutta High 
Court referred to above and hold that the 
Magistrate had jurisdiction to bind over the 
accused for keeping the peaoe. Theapplioa- 

tion 18 rejected. , 

Appltcation rejected, 


madras high court. 

Criminal Rivuion Oasb No. i8 of 1920. 
(Criminal Rcvision P*riTio.i No. 16 

or 1910). 

March 19, 1920. 

Present Mr. Justioe Oldaeld. 

A. B. ADEPU REDDI— Agoosid — 

PlTlTlONIR 
vereue 

K. RAMAYYA—OoMPLiiNANr— 
RtRPONDBNT. 

fJn'minal Procedure Code ( Ac f V of 1808), m. 617 622 
nppUcubilUy of—Force, nee of, proof of. ’ ’ 

Section 617 of tho Criminal Prooodnro Oodo is 
.limitod in its application to movoablo property, fn 
416, col. I.] ' 

In order to moko section 622 npplioablo to im- 
moToablo property it is not necossary that foroo 
should bo an ingredient of tho offeno© of which tho 
aooused fs oonTiotod, proridod tho iiso of foroo 
appears from tho oridenoo. [p. 416, ool l.j 

Petition nnder eeotiona 435 and 439 of 
the Code of Criminal Procednre, 18 m 8, 
praying the High Court to revise the judg* 
ment of the Court of the Sob Divisional First 
Class Magistrate, Rajampet, dated the 16th 
Deoember 1919, in Criminal Appeal No. 63 
of l9l9 preferred against the judgment of 
the Conrt of the Third Class Msgistrsta of 
Rajmpet, dated the 31et Ootober 1919,in Cri¬ 
minal Case No. 416 of 1919, 
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^ Mr. N, Ohandrasekhara Aiyir, for the Peti¬ 
tioner. 

Mr L. 4. Govindiraghi'.a Aigat, for the 
Uomplainaot. 

The Poblio Proseoalor, for the Govero- 
ment. 

ORDER The Depaty Magistrate has 
he d, on the strength of a Lower Borma 
^Iing, that seolion 517, Criminal Prosedore 
Uode, applies to immoveahle property. He 
shoold oon6ne himself to the ralinga of 
the High Ooorts in whisb. for the present 
purposes,he would have found ample gaidanoe. 
Jjee Batsveswar Singh v, Bhola Nath Pathuk 
^Emperor) (1) and Ahmed AH v, Keenoo 
tiffany). Seation 617 must be regarded as 
applying to moveable property only and the 
only qoeation is, whether seotion 522 is 
applioable. 

“eoeasary, in order to its ap. 
plioabihty, that foroe should bean ingredient 
offeuoe of wbish aosused is sonviot 

appears from the 
There seems in the present aase 
to baevidenoe. on whieh a 6ndiog in favour 

oan bo 

reashed. The Deputy Magistrate’s order as 

^side and the ease re- 
manded, so that it may be restored to the Gle 
and the appeal, so far as it relates to poa- 
aesaioo, may ha re heard in the light of the 

it The petition isdismiaaed so faraa 

It relates to the eonviotion. 

«. 0. p. 

Petition ditrnieiedai to e/>noiclion ; 

17 ( 1 ) i2Ind Cas 761, 18 0. W. N. U40, 15 Or. L. J. 

L. ”1 9 Cr. 


ALLAHABAD HIGH COURT. 
CaiMiNAL Revision No. 465 op 1920. 
September 29, 1920. 

Mr. Justioe Qokul Prasad. 

MAH 4 R SiNQH aku othib:^—A ppLiciNTd 

veriu$ 

EMPEROR—O^poiiff P*Rrr. 

Vrimnal Procedure Code (Act V of IH9S), $. 637 
K^^~-iVarraatforarre$tof woman in abduction cate 
Uagtilra^ onitling to record reasont Jor usue of 
^^f^rant^Irregulanty. ' 

thJfir.tT*?"'’" UagUtrato to record, ia 

urit instanoe, his rsasoas for uiaiag a warrant 


of arrest against tho alleged abducted woman in 
a case under section 4!18 of the Ponal Code, amounts 
to a more irregularity within soctioii 637 (a) of 
tho Criminal Procedure Code. [p. 416, col. 1.] 

Criminal revision from an order of the 
Distrist Magistrate, Moradabad, dated the 
23rd of June 1920- 

The Hon’bie Air. J?uta AH, for the Appli. 
oants. 

Mr. R. Malcomion, Assistant Govern, 
ment Advooate, for the Crown. 

JUDGMENT.—It seems that in the early 
part of February last one Niadar made a 
oomplaint against Mawash? and Nanrang 
under seotion 498 of the Indian Penal Code 
for the abduotion of his wife, Mueammat 
Hardei. The Magistrate eramined the oom- 
plainaot and, on the oomplainant staling that 
a warrant should be given to him for bring, 
ing the woman to the Court or else tho 
asaused would remove her from their bouse 
the Magistrate issued a bailable warrant for 
her arrest. Two oonstablea aaoompanied the 
oomplainant and arrested the woman. No one 
stood surety for her and, as they were taking 
the woman along, the aaoueed oame up and 
resoued the woman, but very little hurt was 
•aused to the polioemen. They were tried by 
a Magistrate of the second Class and son- 
vioted. They went up in appeal to the Die. 
triot Magistrate who dismissed the appeal 
saying that there was no oause for inlerfer. 

enoe as the offenoe had been brought home 
to them. The points raised before me in 
revision are two, —(1) That the order for the 
arrest of the woman who was not an ascused 
person was illegal, and (2). that the Magis. 
trate had not resorded bis reasons in writing 
as is rtqoired by theexpress provisions of ses. 
tion 90 of the Criminal Prooedure Code. The 
oase of Sukhettcjr Phukan v. Emperor (1) is 
quoted in support of this oontention. I have 
not been referred to any deaision of this 
Court on tbe point. I have sarefully gone 
through the oase above-mentioned. The 
Calsotta oase was deoided ex parte in the 
absenoe of any appearance on behalf of the 
Crown. The only thing to guide the Judges 
in that oase was tbe order sheet. The nro 
visions of se.tion 53 ? of the Criminal Pro’ 
osdnro Code wers not even notiosd. In the 
pressnt ease .t appears that the somplainant 
when being examined, eipreeely stated thai 

iwl,’ 1*6 J°L: 5f6r“L, j, N- 
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iho asoDBod would remove the woman, if 
they oame to know that her preeenoe was 
reqnired by the Cnnrt. This being sworn 
to, the Magistrate was jostiBed in passing the 
order for a warrant whish be did. Having 
regard to the provisions of sestion 5b7 of 
the Code of Criminal Prooednre, olaase («i), 1 
think that the mere omission in the present 
ease in recording the reasons for the issne of 
a warrant in the first instance amoonted to 
a mere irregularity, and would not vitiate 
the proceedings, it is not shown that, from 
any point of view, the accused has in any 
way been prejudiced. I would, therefore, 
afiSrm the coDviotion and sentence and die 
miss the application. The accused must 
surrender to his bail to serve out the remain* 
der of bis sentence. 

Application dinnitned. 


LAHORE HIGH COURT. 

CaiuiiriL RiyifeiOM Casi No. 1092 or 

1920. 

October 29, 1920. 

Freieni :—Mr. Justice Cbevis. 

TAQI SHAH—Accucid— 
Fititionir 
vetiut 

EMPER0R~Rc8F0ND■^T. 

Criminal Procedure Code Act V oj 1898), 8 260— 
Aeeu8ed,rightof,to $ummon jfroeecution tcitneinee for 
eroie-eMamination^Magiitrate, whether enn direct 
pa\fment o/ eoBtt. 

Section 266 of tho Criminal Pmcodiiro Code gives 
tho accQiod an abaoluto right to ro-cnll prosecution 
witnoasoN for cross.oxnmination at the exoenso of 
tho proieoatina, and it is not open to tho Magit* 
trate to order the accused to pay costs for ro>calliiig 
those witnesses. 

Case reported by the Sessions Judge, 
Rawalpindi, with bis No. 932 of 17th July 
1920. 

FACTS.—Taqi Sbab, who is accused in a 
case under section 498, Indian Penal Code, 
ID ibe Oonrt of Sardar Hira Singh, Assis¬ 
tant Cantonment Magistrate Rawalpindi, 
applied to ra eaU jirpieuitioD wltnesiea for 


cross-examination after the charge. The 
Magistrate, by his order, dated 3rd Jane 
1920, ordered the petitioner to deposit the 
costs of witnesses belonging to the Jbelum 
District. 

GROUNDS—Section 256, Criminal Proce* 
dure Code, gives the accused an absolute right 
to re-oell prosecution witnesses for cross, 
examination at the expense of the proseou. 
tion. Section 257, Criminal Procedure Code, 
quoted by the Magistrate has, I think, no 
application. The petitioner complains of 
bias on the part of the Magistrate. The 
ease seems to involve a Hindu-Muham¬ 
madan question. 

1 forward the files to the High Court 
for such orders as the Hon’ble Judges 
may think fit to pass. 


for the Petitioner. 

ORDER.—In this case charge was framed, 
and the accused was then asked if be 
wanted to re-call prosecution witnesses for 
cross examination. He eatd he did. The 
Magistrate^ then said be must pay costs 
for re oalliog these witDes8ee« 

This i. wrong. Sealion 256, Oriminal 
I rocedure Code, lays down that the witnesses 
mnst be re called, and after cross and re¬ 
examination, dissharged. The remaining 
prosecution witnesses (if any) are then to 
bo examined. And then the ascused shall 
be called upon to enter upon his defence 
and produce his evidence. Section 257 
only relates to the stag© after the accused 
has entered upon bis defence. 

I direct that the prosecution witoeflses 
whom the accused wishes to eross examine 
be re called for the purpose at Government 
exp<*nse. 

^7ith regard to the oonoluding portion 
of the learned Sessions Judge's order of 
reference I note that, if the accused wishes 
the eaie (o be transferred to the Conrt 
of another Megistrate, it is open to him to 
present an application to the Diatrict 
Magistrate 

Order accordingly. 
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TBATiBlMMiL 0. IIESHIUI iUMAL. 

MADRAS HIGH COURT. 

Sfco.HD Ci7iL Appial No. 940 op 1919. 
Mar«h 29. 1920. 

Frfsent ;—Mr. Jaetiae 01d6eld and 
Mr. Jtslioe Seshagiri Aiyar. 

THAYARAMMAL -PlaintiKP — 

Appilunt 

tersu8 

LAKSHIMI AMMAL and another 
— DlCPItHDANTa—KE-p->i»llKNTS. 

Speci/U: jierfonnance — SaUdet'd inoperative jor 
non.regUiratiojv—Decd, whether can be tejav.Ud as 
agreement to sell —Suit for specific performance, iche~ 
ther rnointcinabU. 


A 6Alo«df^od wbioh bocomes iiioporativc hy 
rewon of non-re^gtration owin^JO- iluu-yliuiiUfr’B 
^Ifliwilfc. cannot bo treatod as an njfrt'onient to soil 
and thus form the basis of a suit for spocilU 
performance of the contract of sale 

Second appeal agaioet the decree of the 

Coart of the Temporary Subordinate Jodge, 

Vellore, in Appeal Snit No. 13 of 1918, 

preferred against the decree of the Coart 

a •! « Maneif. Ranipet, in Original 

Salt No. 470 of 

FACTS appear from the jodgment. 

Mr. P. 22. SrinitJoro Aiyangar, for the 

Appellant.-The eale deed having been 

exeented, the vendee plaintiff is invested 

with a right to effectoate it. Ooorts ooold 

allow the dooament that is ineomplete for 

want of registiation to be oompleted and 

made effeolive^ There is an implied agree 

ment m the dooament whioh the plaimiff 

eoald enforce. See T,tali Venkata Seetha 

ramaya v. Vedula Venkataramaya (1). 

Direetly there was exeootion the vendee 
aoqnires bis rights. 


Mr. 0. V. Anantha Krishnier, for the 
^Bpondente.—The dooament has beoome 
inoperative owing to non-regielration and 
^aintiff oannot bate any rights on it 
He has deliberately refrained from present¬ 
ing the dooament for registration and be is 
preolnded, after the expiry of the period, 
either to ask for its regietration or for 
exeootion and registration of a new dooament. 
r The dooament whioh porporta to be a 
^completed sale oannot be treated as an 
agreement to sell. Plaintiff oannot seek for 
any remedy on the basis of sooh an 
implied agreement. See Venkatasami v. 
Knstayya (2). The opinion to the oontrary 

!J! !S « ^ 37 M- 418. 

(2)16M.841,3 M. L. J. 109;6Ind. Doc. s) 


in Titali Venkita Sestharamaya v. Velula 
Venkat train- i/a (1) is axt obiter. 

J l> DG .M hi NT,—Exhibit A. was excoated 
by the Ist defendant to the plaintiff and 
he was given possession of it. It is in 
terms a sale-deed bat it was not registered. 
The finding is that the plaintiff made 
defaalt in the payment of the parebase* 
money and the dooament was not, therefore, 
registered. He now sees to enfoice speoifio 
performanofi of an agreement whioh, aooording 
to him, i‘j implisd in the sale deed, Exhibit A. 
The qaestion for Of nsideration is, whether 
it is open t) ihe plaintiff to regard Exhibit A; 
whioh has btoime inoperative by reason of 
non-regihtratioi', as an agreement to sell. 
In oar opinion this remedy is not open 
to the plaintiff. He ooald have presented 
the document for registiation under seo- 
tion 32 of the Registration Aot and ooold 
have enforced the attendaros of the Ist 
defendant to admit exeoation under sec¬ 
tion 3t> of the same Aot. If there was a 
refnsal to register, he ooald have enforoed 
hie farther remedies in this behalf onder 
the Aot. If he failed to take advantage of 
these provisions of the law, it is not open 
to him to ignore the plain terms of the 
dooament and to read into it an agree¬ 
ment to sell whioh was superseded by the 
oonveyanoe itself. It is troe that Courts 
of Equity would assist a plaintiff to effeota- 
ate an inoomplete title, if the defaalt is 
dne to aot of God or oondaot amounting 
to fraud on the part of the exeoatant. Bat 
here no default is attribotable to the let 
defendant. On the other band, it is the 
defaalt of the plaintiff in not paying the 
oonsideration that led to the doooment 
remaining unregistered. This case is within 
the prinoiple of Venkatasami v. Sristayya 
(2i. There it was held that, when the 
plaintiff did not avail himself of the 
remedies provided by the Registration Aot, 
he is not entitled to ask either that the 
doonrnent shoald be registered or that a 
new doooment ehonld be exeoated and 
registered. 

This decision has not bren dissented 
frrm in this Ooort hitherto. The obiter 
dictum in Titali Venkata Seelhafamaya y 
Vedula Vtnkataramaya (1), that snob a 
doonrnent oan be treated as an agreement 

to ^ell was pronoonoed withoot adverting to 

fenkatasami v. Kristayya (2). In Oaloutta 
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view. Bot. with all deferenoe, we faUto 
find the priQoiple on which the contrary 
view can be based. The learned Jndgea 
apparently misunderstood the view taken 
in Ohinna Eriihna ReJdi v. Dorasami Beddi 
Cdl. in saying that Venkaiatami v. Kristauva 
was dissented from. We are, therefore, 
not prepared to follow Swrcndia Eatk Nag y 
Qopal Ohunder Oh(»h (4). in preference to 
Venkotasami y. Krxitavua (2). In Amar Ohand 

V. Nathu (5) it is not shown who had the 
docnment and whether there was a sup¬ 
pression of it, ^ On the whole, it seems to 
08 that there is no ground for not acting 
on the principle of the decision in Venkata$ami 

V* Kri$tagya (2). The second appeal should 
be dismissed with costs. 

M. 0. p. 

Appeal dtimiesed. 

(d),^20iM. 19i 7 Ind. Doo. (n. «.) 13. 

(4)t8 Ind. Ooa. 794; 12 0. L. J. 464. 

{5) 7 Ind. Cas. 408j 7 A. L. J. 887. 


iBOMBAY HIGH OOUBT. 

Bioomd uiTiL Appsal No. 576 of 1919, 

March 1, 1920. 

Present i—Sir Norman Maoleod, Kt., 

Obief Justice, and Mr. Justice Heaton. 
PBANJIVANDaS NARSiDaS amu utuibb 
—Difipdants—Aspcuamts 

vereui 

MIA OHAND BAHADUR— Plaimtifp— 

Rcsporubnt. 

Dekkh^n Agrieulturi$t$* Helitf Act {XFIIof 1879), #. 
10 A, provito 2 , appUeability o/^Bona Qdo purcHaui 
for valu4 vrilhout notico of Um than tuelve yean’ 
ftandiiVt v}htlh«r protectod, 

I Tho object of the LegiBlataro in ooaoting Motion 
iOA of Ibo Dokklian Agrionlturista’ Holiof Aot 
was to protect tho niurtgag..,r and not tho trans¬ 
feree, if tho mortgagor wot suflloiontlj diligent in 
seeking to redeem tho property Lp 4 .h, ool ..J 

Tho proriso does not protect a 6ono fitU transforoo 
for Talue without notico of the roul natnro of a 
transaction if ho holds nnder a rogistorod dood 
oxeonted loss than twolro years boforo tho 
institation of tho suit. [p. 418, ooL 2.] 

Appeal from the dccicion of Ihe Aesiskaot 
Jndge, Surat, in Appeal No. 49 of 1918 
•oofirmiog tho decree passed by the Sub. 


Mr, Y. V. Bhandarkart for the Appel¬ 
lants. 

Mr. K. N. Eoyajee, for tbe Respondent. 

JUDGMENT. 

M.cliod, C. j,—T he plaintiff sued for 
redemption nnder the Dekkhan Agriculturists* 
Relief Act alleging that the document, 
dated 6th March 19il, passed by him to 
the father of defendants Nos. 1 and 3 
to 8 for Rs. 75 though in form a sale 
out and out was really in the nature of 
a mortgage. The defendant No. 9 obtained, 
OE the 12th May 1906, a sale deed from 
defendants Noe. I to 8 for Rs. 525. It has 
been found by both Courts that the sale- 
deed in favour of Tyeballi, the father of 
defendants Noe. 1 and 3 to 8, was really 
a mortgage. Accordingly, a redemption 
decree was passed in favnnr of the plaint- 
iff The defendants Nos. 9 and lO have 
appealed, and contend that tbe plaintflF ought 
not to have been allowed to redeem tbe 
mortgage of 1911 on the ground that 
defendants Noe. 9 and 10 were hona Ude 
purchasers for value without notice from 
tbe heirs of Tyeballi 

The Appellate Court seemed to be of tbe opi- 
nion that defendants Nos. 9 and 10 had notice, 
Bot, except for the fact that Rs. 75 was 
mentioned as the consideration for the 
document of 1911, there was nothing that 
was brought to their notice which would 
pot them on inquiry to ascertaio whether, 
as a matter of fact, Tyeballi was a mort¬ 
gagee or a purchaser. But the 2Dd proviso 
to section lOA of the Dekkhan Agri¬ 
culturists’ Relief Ast does not protest a 
bona fide transferee for value without notice 
of the real nature of a transaction if he 
holds nnder a registered deed executed 
less than twelve years before tbe institu¬ 
tion of tbe suit. It has been contended 
that we ought not to read the proviso in 
that way, and that it has not been directly 
enacted that a bona fuU transferee shall 
not be protected until after twelve years 
from tbe date of his title-deed. It is 
quite possible, from our point of view, that 
|be intentioD of the Legislature might have 
been more clearly expressed. But it ia 
difficult to see why this proviso was inserted 
anlees it meant that a 5ofMi fide transferee 
for value without ootise would ooly ba 
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praieoted if twelve years had expired from 
the date of the traoefer. If that ia not 
the meaning and the effeet of the proviso, 
then there was no neeeaaity whatever for 
its insertion. If the ordinary rale nnder 
sestioQ 41 of the Tranafer of Property Aat 
applies that a bona fide transferee for value 
without Botiee ia protested, where the 
owner of the property ean ausseed in 
proving that the doaument whish be exeonted 
to the tranaferee’a vendors was a mortgage 
and not a sale deed, then that role would 
apply in spite of eestion IOa of the Dekkhan 
Agrisohoriats’ Belief Aot. and a 6ona fide 
transferee would in all oases be proteoted. 
Bat apparently the objeot of the Legielature 
in enaoting seotion lOA of the Dekkhan 
Agrioulturiets’ Relief Aot waa to protect 
the mortgagor and not the transferee, if 
the mortgagor waa sofEoiently diligent in 
seeking to redeem the property. In my 

opinion, the appeal should be dismissed 
with ooflla. 

HiCAtON, J.—I oonsur. Toe judgment of 
the 6rst Appellate Court ia not, to my 
mind, altogether clear. It leaves me in 
doubt aa to whether that Court really 
did 6nd that the present appellant was a 
purchaser for value without notice. But 
I will assume, for the purpose of this 
judgment, that the appellant was a 6ona 
fide porohaser for value without notice, 
and that if the ordinary role applied, ». e., 
the rule contained in section 41 of the 
Transfer of Porperty Act. the appellant 
would be entitled to succeed. But I think 
that where seotion lOA of the Dekkhan 
Agncaltnrists' Relief Aot applies, section 
41 of tje Transfer of Property Act ceases 
to have any application. It is re placed 
the 2nd proviso to section lOA. If 
that, is not the result, 1 confess I cannot 
conceive why seotion lOA was ever enacted. 
The fact that it is there, although it is 
not as explicit as it might be, seem^ to 
me to show quite clearly that the ordinary 
rule as to a purchaser for value without 
notice 18 abrogated. X 6nd nothing surpris- 
ipg in this, for it has to be remembered that 
the rule in favour of a purchaser for 
value without notice is an exception to one 
of the fundamental rules of property, which 
18 that the property belongs to its proper 
owner and cannot ordinarily pass away 
from Its proper owner without the ooneeot 


and active participation of that owner. 
But where you have an Act, such as the 
Dekkhan Agriculturists’ Relief Act, which 
is intended to protect agriculturists, not 
only against the rapacity of money.lendera 
bat also agaiost advaDtitioos •iraomstanaes 
which are likely to operate to the prejudice 
of an agrioolturist on account of his ignorance, 
it is not, to my mind at any rate, in any way 
surprising to 6od that the rule which is 
legalised by section 4l of the Transfer of 
Property Act is abrogated altogether. 1 
agree, therefore, that this appeal must be 
dismissed with costs. 

Appeal diimieted. 


NAGPDR JUDICIAL OOMMISSIONBR’a 

COURT. 

SscoHD Civil Apps*l No. 375 or 1918. 
January 20, 1920, 

Sir Henry Drake-Brockman. 

Kt., J. 0. 

JAQANNATH — PLAiHiipy— Appillamt 

verttis 

BEHARI AKD AHorasR^DiPiKDAirrs— 

Rbspokoirtc. 

hbT- Act {XI of 1898), t. 41 (2)- 

mcanxnf o/^Sub.Uase-Lcuor agrWina 
to pay rcM to crei.<or-Surr,n(tor of holl 
xng Sub-Utice, riyht of, to po$te$»ion^oint familu 


Tho term premiuni m eootioa 41 (2) of tho 
0. P. lonauoy Aot inoana a payment made in 
lump when a loaso la granted or renewed and ebould 
not be presBcd go oa to make it include what ia 
«tonBjbly a moroly ponodioal payment, [p, 42 |, 

On 3rd July 1914 U. with the conaont of the 

»aai£.uznrorecutoda airnplo mortgago-hond of hia 

abaolutu occupancy holding in faroor ot L and 
undertook to pay tho amount duo by 19 anna^ 
matalmouta. On the aamo day, D. imTo a “ 

to L'i. eon J. of tho holding for 10 il ? 

to pa, tho r„„t to tho 

the rout payablo by the aub.loaaoo. On Sth Tnfc 

1014, B. snrrondorod tho holding to tho ^ ^ 

a conaldoration. and tho rnaZTr lot 

flV eon for a noB.aaa who. tKgh hA mother ^ 

goardian. oxocutod a cub-leaae in faronr P 

tm.lyu.ar for a term of two yeari 

1917 alleging that be had been illoLu 

in December iOU brongbt the prealtt^ ejootod 

poncion. and the quetioa WM tT. 
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Bideration for tho sub-leaso to J., viz, 19 annual 
payments, couhl ho roganlocJ as a premium : 

lleldf^ that tho siih-loaso tuJ. couhl not bo treat- 
ed as given in con^ich.^ration of a premium and tlmt 
he was outitled to possesHion thorounder fo 421 
eol 2.3 ’ ' 


Tlio mere fact- that ono member of a joint family 
is a tenant of a liolding tlooa not make all tho 
members of tho family his co-tonants. [p. 421, col. 


Appeal against the desree of the Diatrist 
Jadge, Nimar, in Civil Appeal No. 158 
on917. dated the 21th April 1918 

Mr. V. H. Pandil, R. B , for the Appellant. 

Mr, V, D. Sathayf, for the Reepondenta. 

JUDGMENT. — Behari, the first defend¬ 
ant in the ease ont of whioh this feiond 
appeal ariflea, owed money to one Lioh- 
hiram on a registered mortgage, dated the 
6th September 1907, In 1911 an aoooDnt 
waa made and it wa^ propoaed (hat for 
the bilanoe (Ra. 70J) found doe and fatore 
interest Behari shoold mortgage hia absolute 
ooeupaney holding of whioh the rent ia 
Bs. 16 lU 6 per annum. The .Malgczar hav¬ 
ing ooneented to thir tranaaotion, Laohhiram 
tookt on the 3i‘d July 1914, a simpio b ind 
for Rs. 874 from Behari who undertook to 
re pay by 19 annual iustalmonta of R^. 46 
eaob. The same day Behari gave Laihhi- 
ram's eon, Jagannath, a siib-leaae of the 
holding for 19 years* Under thia dooument 
(Exhibit P'l) Behari agreed to pay tie 
rent due to the Malgozar and atipulated 
^bat Ra. 46, the rent payable by the rub- 
lessee, should be handed over to Laohbiram 
to satisfy the latter's bond. The sub lease waa 
registered forthwith. On the 8th July 1914 
Behari surrendered the holding to the 
Malguzar for an ostensible oonsideration of 
Ba. 200 and the Malguzar then let the land 
to Bebari's miner son, the defendant Babulal, 
fora natatana of Ha.'^OO Babulal, through 
hie mother and ^oQ^rdian, at onoe exeouted a 
sub-lease in the Malguzar's favour for a term 
of two years. 

Jagaonath sued on the 16th April 1917 
alleging that both the defendants illegally 
eieoted him in Dcoember 1914, For ea«h 
defendant a separate written statement was 
filed. Behari pleaded that the bond and 
sob-lease together oonstituted a device to 
evade the provisions of section 41, Central 
Provinees Tenanoy Act, 1898; that the 
sak*lea^ was, therefore, onenforeeable, and 
that the plaintiff did not obtain possessiori 
oiider the dcooment, For tho minor defend- 


[l92l 

ant it was urged that the oonsideration 
for the aub-leaRe waa inadequate, Rs. 100 
being a fair rent, bat this is no longer of 
imporlanoe. 

Tho Trial Judge dismissed the suit on 
the grounl that the landlord’s consent to 
the sub lease in favour of the plaintiff wa 3 
essential and upon the aurreuder by Behari 
the sub-leafe determined. 

The plaintiff appealed to the D'striot 
Judge who held that the sub-letting to the 
plaintiff wis in oonsideration of a fine, or 
premium, of R^. 874 and waa, therefore, bad 
f'lr want of notioo to the landlord. The 
learned Judge oonsidered that the plaintiff 
and hi< father, Liohhiram, being joint, 
the aub I jaaa was merely a rose for evading 
tho noossaity of giving notioe to the land¬ 
lord under aeation 41 (i:) of the Tenauoy 
Ao^ Ho also held on the evidence that 
tho pliintifF never obtained pooaeosion and 
wa*-, tliorefore, not dispossessed as alleged. 
The plaintiff has preferred this second 
appeal. 

Tho defendant, Behir% has made no 
appearance in this Court. For the other 
defendant it la admitted that the question 
whether the plaintiff obtained actual posses¬ 
sion of the holding ia immaterial. 

For tho Bpp3llant it is urged that (he 
oonaideratioD for the sub-lease in his favour 
consisted of rent proper, not of any fine 
or j^remium, within the meaning of those 
terms in section 41 (J) of the Tenancy Act, 
and that the transaction roust, therefore, 

1)3 hell good, in spits of the surreoder cf 
the holding, in aocordance with the well 
Fettled principle reoogn'zad in Maharajiha v. 
Abherom (I), Saiyid Nnor v. Aom;i (2), 
Bhurny v. Vithvannth (3) and Bnliram v. Bam 
H>w (4). For the minor defendout-reapoud- 
ent, on the other hand, it is urged that 
the oorsideration for the bond in Lacbhi- 
ram's favour shculd be regarded as a 
premium paid for the sub lease. 

The words 'fine' and 'premium' have 
not been defined in the Tenancy Act. In 
Stroud's Judicial Dictionary a fine is said 
to mean something whioh is to go irrevocably 
into tbe pocket of the pereon who requires 


(1) 11 0. P. L. B. 6. 
i2> 12 C. P. L. R. IbS, 
(3J 2 N. L. R. 170. 

(4; 4 L B. 67. 
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ik as a tondikion of oonsenting to an 
aEsignment, acd in seoiion 2 (i*), Conveyano* 
jng and Law of Property Aot, 1881,‘fine’ 
is said to inolode premiam or foregiff, and 
any payment, consideration or benefit in 
the nalnre of a fine, preminm or foregift. 
The term premiam’ is need in seotion 105, 
Transfer of Property Act, for the pnrpope 
of defining a lease of immoveable property 
and, aosording to that seetion, the oonsidera* 
lion may tonsist of a priee paid or pro* 
mised, or of money, a share of orops, ser¬ 
vice or any other thing of valoe, to be 
rendered periodisally to the transferor by 
the transferee. I think, then, that the 
term premiam’ should be regarded as the 
eqaivalent of the vernaealar naearana by 
wbioh is oommonly meant, a payment made 
in lamp when a lease is granted or renewed. 
In these Provioees, it ie DJiaal when natarona 
is taken to take also a periodioal rent. 
The term rent * ie defined in seetion 2 (8) 
of the Tenaooy Aot as meaning, whatso* 
ever is paid in money, kind or eervioe, by 
a^ tenant on acoonnt of the nse or oeoupa* 
tioD of land let to him, and in this sense, 
may doablless inolode a natarana. In seotion 
(2), however, the term ‘ premiam ’ is 
evidently used in oontradiotion to rent and 
so, similarly, to its employment in seetion 
105, Transfer of Property Aot. 

The qaestion then to be oonsidered is, 
whether the oonsideration for the sab lease, 
namely, 19 annual payments of Els. 46 eaob, 
oan be regarded as a premium. In this eonneo* 
tion, I think, the Conrt should be gaided by 
the terms of Exhibit P-l : it is where the 
ooDsideratioD is plainly desoribed asoonsist' 
mg of a periodioal payment to the oreditor. 

I would apply, in this eonneotion, the 
priDsiple laid down in Beniprasad v 

Mulchand (5) that the restriotion in 

seotion 41 (2) of the Tenai.oy Aot ehonld 
be striotly oonstrued. The term “premium”, 
therefore.^ should not be pressed so as to 
make it inolode what is ostensibly a merely 
periodioal payment. If Behari had sub-let 
to a person nnoonneoted with Laohbiram 
on terms identioal with those in Exhibit P 
I do not think it oould possibly have been 
argued that the perirtdto^l payment oon- 
stituied a premium. Whyshculd the posi- 
lon be different merely beoause the sub* 

(5) 6 lad. Cm. 817( 0 N. L, R. 05, 


lessee is L^ohhfram’s son joint in estate 
with him ? It is settled law in these Pro* 
vinoes that if one member of the joint 
family is tenant of a holding all the 
members are not neoessarily bis so tenant!; 
see Anant Ram v. Takatsingh (o), Qulabrao 
V. Sitaram (7) and Deochand v idoti 
(S). 

For these reasons, I think the sub-lease 
to the plaintiff appellant should not be 
treated asgiven in oonsideration of a premiam, 
and that he is omsequently entitled to 
possession under his dooument. Thedeorees 
of the lower Courts are, therefore, set 
aside and, in lieu thereof, the defendants 
will be direoted to put the plaintiff in 
possession of the land. There oan be no 
doubt that the defendant Bebari iarespon* 
sible for this litigation; be must, therefore, 
pay the plaintiff's oosts in all three Courts. 
The other defendant will bear his own sosts 
in all Cocrts. 

Appeal alloreed, 

(6) 4 C. P. L. n. 67. 

(7) 8 C. P r.. H. 11. 

18 ) IN. L. R. 178. 


BOMBAY HIGH COURT. 

Appial prou Order No. 35 op 1919. 

Marsh 3, 1920. 

PfMenf: —Sir Norman Maoleod, Kt., 
Obief Justioe, and Mr. Justioe Heaton. 
SHRINIWAS KUPPUSWAMI MUDLIAR 
—Opponsnt—Appellant 
ventu 

M. 0. WAZ —Plaiktipp—Respondent. 

OiirtT Procedure Code {Act V of 19081, $. 104, 0. JL, 
r. 4, O. XLllI, T. I (gi— Receiver—Order patting ac, 
eountt—Order granting leave to tue Receiver—Appeal 
whether lie$ — 8uit, tnaintainabilitg of. 


Where a Court is seized with a particular matter 
under a particular rule, and an order under that 
rule is appealable, then the order actually mado by 
tho Court in that matter, whether it is a poiitiTO 
order or a negative order is also appealable, [p. 423 
ool. 1.3 

An order paseing a Rooeivor'i uocounts is an order 
made undor mio 4 of Order XL of the Civil Pro- 
oedare Code and ig appealablt under olaoie f*) of 
rule 1 ef Order XLIII of the Code. [p. 423, col. 1 j 
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. Noappeal lieiA^init an order leave tosne 

a Receiver. Wliore the ' ourt appointing a Receiver 
has gone into the accounts filed bj the Receiver and 
hai passed them, overruling the objections of the 
party impugning the acoonnts, n suit will not lie 
apinst tho Receiver for damages for negligence 
etc., based on the same allegations which have 
alrradj l>ooo cnnsKlerod and oyerruled, [p. 42f*jCol. 

J 

Appeal from an order passed by the 
Additional First Class Subordinate Jndge at 
Poona, in Misoellaneons Appliaation No. H5 of 

1919 * 

Mr. B, J, Desai (with him 8. Y, Abhyan- 
Itar), for the Appellant 

The Hon’ble Mr. T. Stranyman^ Advooate 
General (with him Mr. J, R. Oharpure), for 
the Respondent. 

JUDGMENT. 

MiOLiOD, 0. J.—The opponent, appellant 
in ^ thii ease, was appointed Reeeiver in 
Sait No. 137 of 1913 whioh was a partner* 
ship suit. He applied for leave to pass 
bis asooants and reseive his remaneration. 
On the 26th Ostober ldl7, the plaintiff’s 
Pleader in that sait raised objestions that 
the Reeeiver had not done bis work pro¬ 
perly ; that owing to the Reseiver'e aondaot 
the defendant had misappropriated the goods 
to a great extent ; that, if the Keaeiver 
had done bis duty aarefnlly and pnnataally, 
and had properly made inventories of the 
goods, the goods aoald not have been 
misappropriated ; that from the beginning 
the Reaeiver bad been grossly negligent 
and bad also helped the defendant, and that 
under the oirsumstanoes he was not entitled 
to bis fees for bis serviaes as Reaeiver, on 
the aontrary he was liable for plaintiff'e 
loss. 

a 

The reaord shows that, on the 22Dd 
Deaember 1917, the Subordinate Judge 
passed the following order:—"The ataounts 
Bubmitted by the Reieiver from time to time 
examioed. I hnd everything aorreat and 
regular. I see no reason whatever to doubt the 
bona Ades of the same. Henae I order that the 
amonut slaimed by the Reaeiver for his fees 
and the eipeuses inaurred by him bo paid 
^ over to him out of the balauae in the hands 
,of the Nasir.” 

I think it most bo taken that tho learned 
■ Subordinate Judge considered the objeation 
; raised by the plaintiff to the Reaeiver passing 
hie aaaoante, and it was open to him under 
Order XL, rale 4 to Bod that the Receiver 


, ifhe 

a foono ri at R^ouver had beei. goilty, 

he .ODid have direoted the Reeeiver’e pro. 

fnnl- PfOMede 

applied to make good the loss. 

made the applicant, plaintiff in Suit No. 137 
of 1913, applied to the Subordinate Judge, 
a different Subordinate Judge, for leave 
t^o sue the Receiver for damages oauped to 
him by the negligence, laches, <fea., of Ihe 
Receiver. It is not suggested that the 
pegligeLae or laohes of the Receiver was 

negligence 

and laohes alleged when the Reneiver applied 
to pass his asoounts. The Court has granted 
leave, although I doubt whether, if the 
appliaation had been made to the same 
bubordinate Judge who had made the order 
of the li2nd Deaember 1917, it would have 
been granted. All that the learned Sub- 
ordinate Judge had before him, when he 
passed this order, was the allegation made by 
the apphoant. Apparently, the learned Judge 
did not consider that those aj^gations had 
been made on the previou# oeaasion and had 

been found to have no weight whatever by his 
predeoe^iior. 


The first question is, whether an appeal 
^om that order giving leave to sue the 
Reaeiver lies. Admittedly, the order giving 
leave is not an order under the Court. 
But it is an order aeoording to the practice 
of the Court. The Reaeiver is an officer 
of the Court, therefore, any action taken 
against a Receiver without leave of the 
Court is sontempt. But, unfortunately, st^o- 
tioD l04 of tho Civil Proeedure Code only 
provides for appeals against orders specified 
in that section. Therefore, the preliminary 
objection that no appeal lies against this order 
most prevail, 

Then it was suggested that we could 
deal with the matter under section 115 of 
the Code. But there also it is difficult 
to find that the learned Judge has exercised 
a jurisdiction not vested in him by law .or 
has failed to exercise a jurisdiction so vested 
or has sated with material irregularity. He 
bad jurisdiction to entertatn the ar plicatirn 
and it was in his discretion whether or not he 
should grant it. We cannot say that he aeted 
with material irregularity in the exeraise of 
bis disoretioD, ’ ' 
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Bat it eeems to ns that aD appeal lay 
against the order of the 22Dd December 
1917, Though the order was not against 
the Receiver, it was an order really refaeing 
relief against the Receiver, so an anpeal lay 
becaose under Order XLIlI.rale Ithere is an 
appeal against an order under rule 4 of Order 
XL, and in Zipru Talhoo v. Sari Supdushet 
(1) it was held that an order made upon an 
application under rule 100 of Order XXI 
of the Civil Procedure Code, diemisetng 
the application was an order made under 
rule lOI. So that, where a Court is seized 
with a particular matter under a particular 
role, and an order under that rule is appeal 
able, the order made by the Court, whether 
it is a positive order or a negative order dis¬ 
missing the application, is still appealable 
under Order Xmr. rule 1. Therefore, this 
order passing the Receiver’s accounts was in 
fact a 6nal order, and I should certainly like 
to express the opinion that the Court ought to 
protect its officers and to see as far as possible 
that they are not pestered with actions by 
parlies to the suit who are not satisfied 
with their conduct, when they had every 
opportunity of making allegations against 
the Receiver at the time hie accounts were 
passed. I do not say that all actions against 
persons who act as Receivers are to be 
excluded after their accounts are passed. 
There may be oases where the misconduct 
of a Receiver has been concealed, and 
could not have been ascertained even with 
inquiry before the accounts were passed. 
When the Receiver applies to pass bis 
accounts, then is the time for the parties 
to the suit to object to the accounts, and 
to make allegations of misconduct against the 
^ceiyer, and if the accounts are passed 
in spite of those objections, then the matter, 
as far as I can see, is decisive against 
those parties as far as the allegations 
which are made against the Receiver at 
that time. The appeal will, therefore, be 
dismissed, but, in the oircometances. withont 

costs. 

Hjatok. J.—I concur in the order proposed. 

1 he matter of real importance and interest 
Which has been the subject of argument 
before os is. whether a suit, in the cirenm- 
stances of this case, will or will not lie 
against a Receiver. In my opinion, the 

(1) 42 lad. Cas. 73j 19 Bom, L. H. 774; 42 B. 10. 


suit will not lie. A Receiver was appointed 
and presented his accounts, and with ifc 
an application asking that bis accounts be 
psssed and bis remuneration awarded to 
him, and in reply the plaintiff respondent 
objected. His application in objection has 
been read out by my Lord the Chief Justice, 
and I need not repeat it. But it follows 
that there was before the Judge a matter 
in dispute between the Receiver on the 
one hand, and the planitiff in the suit on 
the other, and this dfppnte concerned the 
performance of his duties by the Receiver, 
and the plaintiff alleged those very matters 
which the Judge, as is especially provided 
by rule 4 of Order XL. can take into 
account. The Judge, of course, considered 
whatever was placed before him when the 
matter came to be beard. The objections 
stated by the plaintiff were not made good. 
The accounts were passed, and the Receiver 
was allowed, to have hie remuneration. 

Now, was the order then made by the 
Judge an order under rule 4 of Order 
XL P I consider that Order XL is some¬ 
what imperfectly framed, but I feel no 
doubt whatever that the order I epeak of 
was an order made under rule 4. If we 
turn to section 94 of the Code, we find 
it is provided that in order to prevent the 
ends of justice from being defeated the 
Court may, if it is so prescribed, appoint 
a Receiver of any property and enforce 
the performance of his duties by attaching 
and selling his property. “So prescribed" 
means prescribed by the rules, and it is 
prescribed by the rules that a Receiver 
may be appointed, and it is further 
prescribed by the rules that the perform¬ 
ance of bis duties may be enforced by 
attaching and selling hie property. That 
appears from rule 4 of Order XL which 
I have already referred to. It is clear 
also that the order made by the Court was 
an order in a matter in which the Court 
bad to determine whether the Receiver’s 
duties bad been properly performed, aud 
if not, it was a matter in which the 
Court had power to enforce the proper 
performance, or, as it may be otherwise 
stated, to punish the non performance, of 
the Receiver’s duties by an order relating 
to his property. If that was the nature 
of the proceedings, then the order was 
either an order under rule 4 of ;Ordet 
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XL, or Bn order whioh you oannot possibly 
Bcooont for in any part of the Code. It 
eertr.iiJy is an order whioh the Court 
mnet be empowered to make. That ie quite 
plain. If you have a Receiver, the appoint 
meut of whom is provided for by the 
Code, and if he has to submit his aooounts, 
and that is abo provided fer, the Court 


were not open to the objeetion that it 
would be setting at naught the pronounoe- 
ments whioh from time to time we have 
ourpelves mide, as to the ooooe of eastion 
115. I agree, therefore, to the order proposal 
by my Lord the Chief Juatloe. 

Appeal ditnisiei 


must neoessarily have power to say whether 
those aoeonnts are right or wrong, and 
whether it will aooept them or not, and 
it is only to rule 4 that you can asoribe 
the order whioh was made in this ease 


Therefore, it was an appealable order. Where 


you have a Tribunal expressly pointed out, as 
here, whioh is the Court whioh appointed the 
Receiver ; where you have an inquiry speoifio* 
ally indioated, and an inquiry is indioated 
here : where you have the power to make 
an order, euch as there is here, and an 
appeal is provided for against that oider, 
and that also is the cose here ; then you 
have an inetauoe of a remedy and a 
Tribunal which exoludea what otherwise 
would be the ordinary remedy, a enit. 
But having this speoial Tribunal and 
speoial method laid down in the Code, 
the suit is exoluded. It was objeoted that 
the inquiry under rule 4 was a summary 
inquiry. Well, if by summary inquiry is 
meant an inquiry whioh eecures the usual 
degree of fairness, and elBoierioy, and whioh 
gets rid of a good deal of formality and 
delay, I hare no objeotiun to this inquiry 
being desoribed as summary. But if it 
folBls the oonditions 1 have mentioned, 
instead of being inferior, it would aotniliy 
be ruperior to the ordinary method nf a 
(uit. I do not suppoee, 1 do not think 
there is any reason for supposing, that an 
inquiry made under rule 4 of Ord*r XL 
would in any material degree be either 
less fair cr lees efficient than a trial snob 
as takes plaoe in an ordinary suit Ouce 
having arrived at the eonolusion that a 
suit will not lie, that seffloes for the purpose 
of this eare, io whioh it is unneoessary 
to do more than express an opinion. For, 
if A suit is hereafter presented, and 1 doubt 
wfaeiber it will be, it will, of eonrae, be 
at ODoe either rejeeted or dismissed by 
the Court to whieb it is presented. It is, 
therefore, quite supeiaacue for ns to deal 
with the matter under seetion 116 of the 

Code of Civil Proeedcre ; even if to do eo 


L4H0RB HIGH COURT. 
Miscillahious SfooND Civil Appial 
No. 2662 OF 1919. 

November 20, 1920. 

Present •—Mr. Justioe Broadway. 

Tbb Fikm KOTU MAL.OHARAN DAS 
OF AMRITSAR, THBouau OHARAN DAS 
—Difskdaht—Appillaht 
terrus 

Thx Firm BIHARI LAL-J4GGA MAL 

OF AMR.TSAR, thkouqh TIRATH RAM 
— P>AlF>TirF~Rl8P0Nl>IN*r 

Sale 0 / goodie ]rarranty of quality—Re^aaU^ 
Buyer, duty of, to a$r4>rtain eor^tenti—Negligence— 
DamogeA, whether can 60 c{at<n 0 d. 

Whoro there has been a re^salo, in order to re¬ 
cover speoial damagoB for a broach of warranty it is 
nooessary that the buyer hhould not have boon 
negligent in failing to detect tho luforiority of tho 
goo«ls before ho ro.PoHa or deals with them. fp. 42fl, 
col, 1 ] 

One 8. sold two coses said to contain muslin of a 
particular description and lying at Karachi to 
cortoin {wraona by making over tho relative docn- 
ments Tho vendees passed on tho goods in a 
similar manner until they wore bought by tho 
dufondant Arm K 0. on tbo I7tb May 1018. Thoy 
sold it to a firm D J on tho 10th K. 0. had novor 
taken delivery of tho oases at Karachi but B,J, 
t<M)k delivery on tho J-Oth May On tho 26th 
July 1018 B J. sold these oases to II. 8 aad gave 
them delivery on tho Rift. 2/ S , however, did not 
open these cases till early in September 1018 when 
thoy wore found to contain muslin of a dilToront 
doBoription. On the 22nd October /). J. wrote to 
K. 0. claiming damages whioh not haring boon 
paid, thoy Institated the present suit i 

Held, that, although tbo sale by the dofondante 
carried with it an implied warranty that the oaees 
contained muslin of a particular qn^ity, tbo plaint¬ 
iffs ought to have asoertainod earlier whether tbo 
oontents of the oaeee corresponded with the Involee, 
and that, haring been negUgeoK they wore nol 
entitled to recover any dameges. [p. 426, ool. 2) p. 
426, col. I.] 

MteaellaueouR eetond appeal from the 
Qirdvr pf the Dfstriet Judge, AmriUar, dated 
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the 1 th November 191P, reversion that of 

the Mooeif, Brat Class, Amritsar, dated the 
2nd Joly 1919. 

Lala Durga Da$, for the Appellant 

Lala Bhogat Ram Anand, for the ResDood. 
ent. 

JUDGMENT.—The faots of this oa«e are 
as follows : —One Sant Ram was the owner 
of two oases of moalin which were lying at 
Karachi, They were said to be mnslins of a 
partiaolar description and known to the trade 
as Moll No. 951. He sold these oases to 
oertain persons making ovei the relative 
doonmenta. His vendees passed op the goods 
by making over the said dooomants to other 
porohasers nntil they were booght by a 6rm 
known as Barkat Ram-Mehar Cband who 
^Id them to a firm styled Koto Mal-Obaran 
Das on t^he 17tb May 1918. This firm in its 
torn sold to a firm named Bihari Lai Jagga 
Mai on the 19th of May 1918. Koto Mai- 
Lbaran Das had nevor taken delivery of the 
oases at Karachi bat their vendees Bihari 

Lil.Jagga Mai tock delivery on the SOth 
May 19 8. 

On the 25th of Jply 1918 Bihari Lai 
Jagga Mai sold these two oases to Hira Lal- 
Sheo Narain and gave them delivery on the 
3let July 1918, Hira Lal-Sheo Narain. 
however, did not open these oases till early 

in September 1918 when it is said the oases 
were found to contain maslin of a different 
desorrption. cam lr, Moll No. 2043 which 
Mall 18 of an inferior description to No. 951. 
On the 22od October 19.8 Bihari LalJagga 
Mai wrote to Kota Mal-Charan Das pointing 
out this discovery and claiming from them a 

‘be Bum was not paid 
Bihari LaLJagga Mai instituted this suit 

for the amount. 
The Trial Court dismissed the suit on the 
ground that the plaintiff firm ought to have 
examined the goods within a reasonable time. 
Ihey had taken delivery on the 30lh of May 

*b0 defendants 

till the 22od October 1918. The other issues 
in the ease were not decided, and inter alia it 
had been pleaded that the contents of the 

thrn“\rn^M be other 

than Mulls No. 951. Bihari LalJagga Mai 

P^-efemd an appeal to the Lamed 
District Judge who disagreed with the Court 

23. Civil 

ocedure Code, remanded the case fora 

decision pnth^ merits. 


Against this order of remand Kotu Mai- 
Charan Das have preferred this appeal 
through Lala Durga Das and I have 
heard Lala Sbsgat Ram for the plaintiffs- 
respondents. Mr. Dgrga Das referred me 
to Mitchell v. Murree Brewery Co. (1) and 
Remfry’s Sale of Goods, page 697. It was 
contended that, althongh the sale by the 
appellants carried with it an implied war¬ 
ranty that the oases contained muslin of a 
specific description, namely, that known 
as No. 951, the plaintiffs should have 
ascertained within a reasonable time, (which 
according to Mr. Durga Das would be one 
week), what the contents of those cases were. 
Instead of ascertaining the contents, the 
plaintiffs sold the cases to a third party and 
gave delivery and that, by so doing, the 
plaintiffs have practically waived any claim 
under the warranty and the decision of the 
Trial Court was, therefore, correct. On the 
other band, Mr. Bhagat Ram contended that 
bie clients, the plaintiffs, had bought specific 
articles, namely, muslin kno-^n as No. 95l 
that the articles actually received by them were 
of a different kind and description, namely 
musbn No. 2043. and that, therefore, pro-’ 
vided the plaintiffs could prove that the eases 
were found to contain muelin No. 2 43 , they 
were entitled to a decree. He contended that 
the reasonable time referred to by Mr Durga 
Das most refer to the time taken in making 
the clam after it had been ascertained that 
the warranty had been broken. The matter 
IS not free from ditfioulty as there is a good 
deal to be said for Mr. Durga Das’s aonten- 
tioD that to allow a case of this nature, after 
a delay such as tjok place in tbie caie 
would materially interfere wi;h trade. A* 
good deal of business is done in Amritsar 
and elsewhere in the same way as was done 
in this case. Goods lying at Karachi, 
Calcutta and Bombay are sold in varicus op. 
country stations without inspection. All that 
passes are the invoices and bills of lading 
which contain descriptions of the goods con- 
tracted to be sold and, no doubt, it often 
happens that goods change bands several 
times merely by delivery of the relative 
documenls of title before the goods are 
aotaally redoeed to poAHensioo. Id the ora* 
sent case the pUiotiffs purchased the two 
cases from the defendants on the 19th of 

(1)6 I*, a, 1870, 
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the .lOth May 1918. The two aasea were thne 

®°‘'' May to the 

2.th JnIy 1918 wheo they were sold to Hira 

Lal-Sheo Narain. The plaintiffe thne had 
ample opportanity to aeaertaiD whether the 
goods in their possession sorresponded to the 
goods they had honght and answered to the 
deseription in their doonments of title 
Instead of taking the trouble to examine the 
goods, they kept the eases nnopened and sold 
them nnopened to Hira Lal-Sbeo Narain. 
These persons in their tnrn, althongh they 
had taken delivery on the Slat Jnly. did not 

open the oases till September 1918. In 

^^mfry 8 Sale of Goods, page 69'^, it is said 

where there has been a re sale in order to 
reoover speoial damages for a breaoh of 
warranty, it is neoessary that the bnyer 
Bbonld not have been negligent is failing to 

deteotthe inferiority of the goods before he 

re-eells or deals with them;" and varions 
bnglish authorities are oited in eapport of 
this proposition. In MxtchtU v. The 
Brewery Oo. (1) it was held that if a par- 
fhaserwhoeomplains of a breaoh of warranty, 
does not ohallenge the qaality of the artiole 
without delay, the presumption against him 
16 that the warranty is oomplied with. 

Taking all these oirsumstanoes into oon- 
eideration, it seems to me that the plaintiffs 
have in the present ease been negligent. 
They had the two oases in their possession 
for a period of nearly two months and yet 
took no steps whatever to aseertain whether 
the oontents of the eases sorresponded with 
the invoiees and, for these reasons. I think 

that the deoision of the learned Muneif is 
right. 


the de.ree of the trial Court diamisaing the 

BQlts 

Appeal accepted. 


Mr. Bhagal Ram eontended that the pro- 
sent was not a ease of the goods being of 

I * different kind 

intention 

“"'line of a eertain 
that number are known in the trade to be 

to .ontam maahn bat of a diflferenl qnality 

JrtUle ‘'>«™'oro. the .erne 

article but of a different qnality 

. J »>i« oppeel with .oet, 

and, eetting aside the order of lemaad, rettare 


BOMBAY HIGH COURT 
SscosD Civil ArrsiL No. 456 or 1919, 

March 3, 1920. 

Prewnfi—Sir Norman Maoleod, Kt., 

Heaton. 

OHINTAMANI HARGOVAN mo othirs 
— PLAIflTIFrS—AppILLiHT 

vertue 

RATANJI BHIMBHAI and othirs_ 

DtPCNDANTi—R iSPONDINTS. 

Ea>^ment$ Act (V of 1882), .. 2%^Right of xcay. 
extent oJ-^lntenUon of portiet^Right of u>ay for' 
earti, \chethei includee right oj tray for sioeepert. 

Under lootfon 28 of tho Indian Eaioments Aot 
the oxtont of any onsomont, (other than aa 
easement of necessity i, and tho mode of its enjoy, 
mont mnst bo fixed with roforonco to the probable 
intention of the parties and tho purpose for which 
the right was imposed or acquired. In tho absence 
ofoTidence as to such intention and purpose, a 
right of way of any one kind does not include a 
right of way of any other kind [p. 427, ool. I.j 

A right of way for persons, cattle, certs, eto, does 
not inolcido a right of way for sweepers removing 
night-BOil. [p. 427, ool. 2.] ® 

Appeal from the deeision of the Assistant 
Judge, Surat, in Appeal No. 89 of 1918, 
ooiifirmiug the desree passed by the Sub¬ 
ordinate Judge at Bnlsar, in Civil Suit 
No. 19 a of 1917. 

Mr. Q. N. TAo&or, for the Appellant, 

Mr. M, H, A/eAla, for Respondents Nos, 1 
and 2. 

JUDGMENT. 

Maolioo, 0 , J,—The plaintiffs sued for an 
injunetion against defendants Nos. 1 to 3 
restraining them from using the way io 
question as a way for Bhaugis, and other 
persons of an untouebable olais, to eleao 
the privy intended to be ereeted by them. 
The plaintiffs' olaim has been rejected in 
both Courts. The defendants Nos. 1 to S 
are the owners of a bouse which is marked 
on the left side of the plan, and they 
instituted Suit No. 623 of 1912 against 
the present plaintiffs and defendant No. 4 
to establiah their right of pasiage for^ 
pei’SOB s, oattlo) earts, etcj Brer the open 
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groond in front of tbe booses of the then 
defendant. Tbe then pUiotiffe’ right of 
eaeement was held to be proved to a passage 
of six feet in width, and a deoree was passed 
in their favoor together with an injonotion 
for the removal of the obstrootion placed 
by the then defendant. At that time, tbe 
privy in tbe defendants’ boose was situated 
at tbe opposite end of their premises, and 
there was no suggestion, during the proceed¬ 
ings in that suit, that the defendants had 
ever used the road, or the groond over 
which they claimed the right of way for 
the purpose of removing night-soil fr m 
their privy. They now wish to alter the 
position of the privy, and claim that they 
are entitled to a passage for the Municipal 
sweepers carrying night-soil from their privy 
over the passage which is referred to in tbe 
decree in Suit No. 623 of 1912. 

Under section 2# of the Indian Easements 
Act, the extent of any easement (other 
than an easement of necessity), and tbe 
. mode of its enjoyment most be fixed with 
reference to tbe probable intention of tbe 
paitiee and the purpose for which the right 
was impot-ed or acqaired. Id the absence 
of eviHenae as to such inter,tion and purpoMe, 
ft right of way of any one kind does not 
include a right of way of any other kind. 
Therefore, when this right of way wos fixed 
by the deoree in Suit No. 623 of 1912, it 
ia duite clear it was never intended by 
the Court to hold that the then plaint, 
ins bad acquired a right of way over this 
ground for tbe Mnuicipal sweepers re¬ 
moving night soil from their privy. 

Taking into consideration the conditions in 
this country, it *eemg to me that if a party 
is able to prove that be has used a certain 
way for himself and his servants during 
the time required by tbe Indian Easements 
Ao^, the Court, bolding that he has a right 
of way, is bound to consider the evidence 
in the case, and decide in what way 
exactly tbe right of way claimed has been 
used. 

We have been referred to the case of 
Etubai V. Damodar Jshtardqi (1). That was 
a care where the plaintiff claimed an 
easement of necessity, end difiorent considera¬ 
tions apply in the case of such an ease- 


' (1) 10 B. 652, g Ind, Dot. (k. s.) 847. 


ment. Here there is no question of an 
easement of neoessity. That would only 
arise supposing access to the defeodants’ 
property could only be obtained through 
tbe passage over the plaintiffs’ land 
A very similar question arose in Aarai^ana. 
charya v. Oinu, S. A. No. 265 of 1919. decided 
on the 13th Eebiuary 1920. The plaintiff there 
proved that be and his people had a right 
of passage over the plaint ground, and be 
sued to obtain a perpetoal injonotion restrain, 
log tbe defendants from obstructing bis 
sweeper. But it was proved that the 
plaintiff bad erected a privy within five 
years of tbe suit, and that before his right 
of passage over the plaint ground had been 
acquired the passage could never have been 
used by the sweepers carrying night-soil. 
It was held in the lower Appellate Court 
that the right which the plaintiff bad establish. 

4 . i passage for a 

sweeper carrying night-soil. That decree of 

the lower Appellate Court was affirmed by ns 
in second appeal. 


ID 


u^y ap.D.oD, therefore, it waa never 
inlended, when tbe Court passed the deoree in 
Soit No ;2S of I91,i that the then plaintifFa 
ahonid be held to have a right of passage 
over the way for their sweepers oarrying 
P'ght.so'l beoanee there was no evidence 
whatever that the then plaintiffo had need 
the passage for their sweepers and if such 
a passage had been claimed, we eannot say 
what tbe Court would have decided The 

, “Pbolding the then 

plaintiffa claim to a right of way must 

be strictly construed according to the facts 
of tbe case, and to bold now that the right 
of way of the present defendants for tbem- 
eelyea and their eeryanta should be extended 
so as to include a right of passage for 
sweepers oarrying nigbt-eoij would be goinir 
in my opinion, further than the decree 
intended 1 think then that the appeal must 

with f and the plaintiffs’ .lain, de.resd 
With oostd tbroQghoQt* 


HEiioN, J.—The defendants Nos. 1 to 3 
have acquired by the deoree of a Civil Court 
a very extensive right of way over certain 
property common to the plainliffe and 
defendant No. 4. It is a right of way 
for the passage of persons, cattle carta 
etc. to the house of the defendants. Of 
fpourse. It includes everything that is properly 


428 


INDIAN 0A8i3. 


SIDE GOPiL V. BARILiL. 

{noidental to 8ooh a right of way. If, for 
example, the defendant at the time that 
hie right of way was Heolared by the Coort 
possessed only one oart, and he afterwards 
aame to possess two or three earts, he 
woald have the right of way for all those 
oarts. If hie family beoome larger in 
Domber, or hie servants more nameroa'’, 
he woald have the right of way for 
the additional members of bis family and 
the additional servants. All that is in* 
oladed in the fundamental idea of a right 
of way, and is properly inoidental to 
it. 

Bat when yoa eome to what is the eabject 
of eontention in this appeal, and that is a 
right cf way for Manieipal sweepers 
earrying night soil, you introdoee a new 
element altogether. It eertainly is not 
generally inoidental to a right of way that 
a sweeper oarrying night*soil shonld ase 
it. Snoh a person is not one of the normal 
olass of servants of a house hold in this 
ooantry. Even in Monioipal towns where 
there are privies and Monioipal sweepers, 
even there the passage of a sweeper over a 
partianlar way is by no means a neoe^sary 
feature of the general use of that way. 
There are ways over whioh these 'sweepers 
may pass : and there are other ways over 
whioh they do not pass. So thatiwe have,. 
in a ease like the present, to determine 
whether the right of way as deolared did 
either expressly or impliedly inolude the 
right of Manieipal sweepers to pass over 
the way. It oertainly did not expressly 
inolude it. In order to say whether it 
impliedly inoladed it, we have to examine 
the eiroumstanoes of the ease at the time 
when the right of way was deolated by 
the Oonrt. At that time there was no 
privy in existenoe whioh sweepers woald 
reaoh by osing this partioular way. There 
was a privy, hot it stord eliewhers, and 
was approaohed by a different way a’* 
together, and what the defendants have done 
is to remove the old privy, or at any rate 
eetablish a new one, whioh oan only he 
served apparently if the sweepers arj 
allowed to ase this partioalar way. By so 
doing, the defendants have introdaoed a 
new element into the matter whioh the 
established oireametanoes show was not, 
and ooold not have been, in the oontemp* 
IfttioD of the parties or of the Ooori at 


. imi 


the time when the right of way. was 
deolared by the Court. I think, therefore, 
having regard to the oiroumstanoes whish 
are establiehed, that the appeal must be 

allowed and the olaim deoreed with sosts 
throughout. 

Appeal allcved. 


NAGPUB JUDICIAL COMMISSIONER’S 

COURT. 

8bc?nd Civil Appial No. 545 or 1918. 

April .10, 1920. 

Present: —Mr. Maouair, A. J. 0. 

SIDH GOPAb—PLiisTiyy—A ppkllamt 

versus 

HARIL AL —Difsndant—’Rbspondkitt. 

Co^$hnrer» —Sm7 by joint co^tKarer for vHUig e 
profits toilboul asking for partUiony ich^ther inain. 
tatnahle^Ondivided share, sals of, whether effects 
partition. 

P. at an aaotion-salo In oxocotion of a doorco 
purchased an undiridod sbaro in ancestral vitlago 
property and obtained aymbolioal poasesslon. Ho 
now sDoi for rillogo proUtfi; 

Held, that as P. bad not sued for partition, hia 
suit for proOts woa not maintainalilo, and that the 
auction.sain had not effected a division of'the vUIago 
shares, [p. 42D, col. 2.1 

Appeal against the deoree by the Distriot 
Judge, Ohhindwada, in Civil Appeal 
No. 73 of 1918, deoidel ou 2nd Sopteaibor 
1918 

Mr. Af, B. Kinkhs'ie, for the Appellant. 

Dr, H. S. Qour, for the Respondent. 

JUDGMEN r.—The learned Distriot Jodge 
in first appeal has assumed oertain faots 
in favour of the appellant and deoided 
that on these faots the suit must fail. 
These faots are as follows: — Mchanlal held 
an andivided share in auoestral property. 
This share was attaohed and sold in exe* 
eation of a deoree in favour of the 
plaintiff. The plaintiff at the auition sale 
purohased the share and obtained symbolioal 
possession. He oow suss the latter for 
vilUge profits. 

The learned Distr’ot Julge hoHs that 
the plain* ff esnnot p-os for when 

be has uot seed lor p*rtii»oD, He oitoe 
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Pifthi Pal V. Jowahir Singh (1) id eapport 
ot this propositioD. I eooBider that his 
finding on this point is entirely joslifie'^. 
The deoiM)n in Amritrao v, Qcvind (2) 
shows an alienee of a oo-paroener is in no 
better position than his alienor. The alienor, 
a member of a joint family, ooold not 
me the manager of the joint family for 
profits. The faet that the member is a 
eo sharer of a village and the manager is 
the lambardar cannot affeot the ease. It 
13 only a separated oo sharer who can 
8 ie the lambardar for profits It seems 
to be urged in ground No. 3 of the 
app3al that the anstiou-sale effested a 
division of the v.llage shares. This plea 
IB opposed to all rulings regarding rights 
of the purebaser of an undivided share. 

It might have been urged that the 
filing of this suit indioated lha intention 
of the plaintiff to vary his status from 
that cf an undivided oo-sherer in the 
village to that of a divided oo sharer bold, 
log a share not to be divided by metes 
and bounds : but this has not been urged. 
Had It been urged, it might possibly have 
been shown that the share which be would 
receive in partition was different from the 
share in this particular village to which 
he IS prima facia entitled. 

I do not need to decide the question 

whether the plaintiff is to be considered 

as in possession of the undivided share. 

The appeal fails and is dismissed. Costs 
on appellant. 


Appeal dismiited. 


P- «P. 0.). 14 I. A. 37, 11 
Jnw Rafiquo and 

ii) 21 Ind. Caa. 690} 9 N, L. R. 146. 


BOMBAY HIGH COURT 

First Civil Appi*l No. 274ob 19)7 
March 8. 1920. 

rretenh^^lr Ncrman Macleod Rt 
Chief Justiop, and Mr. Justice Heatnn 
KOOVERBAI SORABJI MANEKH^l 

^PPILL^NT 

ter$ut 

Thb assistant COLLECTOR 

SURAT—RR^poN^)^^T * 

Land Acquisition Act (I of . 

when final. * ^ 

An award made Ly a Collector land aeom-; 
tiou j)rf>ceodin}?8 becomes final and binH;,f^^ , 

when it is tiled under ecction 12 of il */*** ? 
Acquisition Act, the more signing- of the * 1 *^^ 
the Collector does not make'ir conclusive 
filing an award it is open to tho Colie ? 
destroy one which he has already sjVQed anr . 
Bubatituto another in its place. 430, ^1 i j 

First appeal from the dtoieion of the 
D.8tn,t Jodge, Sprat, ip Rafereooe No. 5 o? 

u. o* PotkaTf OoveromAnf pIa j 

the Re.poodent, Pleader, for 


JUDGMENT. 

M.ctiiOP, C. J.-Thia Is ap appeal fr„ 

» jadgmoDt of tho Distriot Jodge of 8 ^ 
in Referonoo No. 5 of 1914 *Th i 
aaqeirod was notified by Governs 
Jane 1912 on behalf of the 8 ^ 

Co. The award under reetion 11 fu"'’ 

ed by Government amounted 

per Gunths, the area fo be acquired ^b ^ 

Distriot Judge came to the 

that the market-valoe of thf ®°“®^°8»on 

Re. 60 per Qnptba. He ellewed'°°R”e‘^ 369 

damages for severacoe. The total 

the Collector’s award, the Colleotor’s^war" 

--e that 

made on award „bi.h waa 'hfng 

the Governmont, amonnting to &‘‘*iqo 

per Gentha. That award wm per^' 
mumoated to the parties Tha i 
never knew that Mr. Sedgwick had" ?'”'"] 

an opinion that the knd formed 

•ailed in the case as » wUnal*"'!^ 
esamioed. orose- 
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Tbe appellants now rely npon tbe deoision 
in Dotahhai Hetan)i v. Special Officer, 
SaUette Building (1). What happened 
in that ease was that tbe Colleotor made 
an award in the following form: —‘ Govern¬ 
ment in their Memorandom No. 10578, R. 
D , of I7th Ootober 190S, have direoted 
me to award oompensation at tbe rate of 
Rs. 4 per aore for kh'jjan land and Rs. 120 
per aore for kharif land, and 1, therefore, 
make my award aoeordingly," Tbe Coort 
held it was not eompetent to Government to 
direot the Colleotor to sabstitate a smaller 
amonnt than that whieb, as tbe result of bis 
inquiry, he bad determined to offer. 

I gather from tbe judgment of Mr. Justiee 
Heaton that be eonourred with the judgment 
of Mr. Justioe Batobelor to this extent that 
tbe award stated tbe sum wbioh, aooording 
to the opinion of another authority alto¬ 
gether, was the oompensation whioh should 
be awarded, and, so far as oould be judged 
from tbe terms of Mr. Waterfield’s order, it 
was a sum wbioh be would never himself 
have offered as oompensation, and whioh in 
bis judgment was strikingly inadequate. 
Therefore, Mr. Justioe Heaton thought it was 
quite impossible to bold that an award in 
that form was an award made by a Speoial 
Aoquieition OiBoer, 

As appears from hie judgment, Mr. Justioe 
Batohelor went somewhat farther than that, 
beoause at page 604* tbe learned Judge 
eaye:-~“TbeD it was suggested that the 
order of Mr. WaterBeld’s proposing to award 
Rs. 50 per aore was not an award but was a 
mere proposal for an award. It seems to me 
that this argument oomes with a oertain 
want of graoe from the repiesentative of 
Government, sinoe if the order fell short of 
being an award, it fell short only by reason 
of those very exeoutive orders of the Govern¬ 
ment whose validity is now in dispute. And 
if 1 am right in thinking that those orders 
are of no effeet, then it follows that the 
award is that wbioh Mr. VVaterheld would 
have made had he not been restrained by 
these orders.’* So that the learned Judge 
seemed to be of the opinion that, when an 
Aoqnisition OlHoer had oome to the eonolusion 
as to what should be awarded for a partioular 

pieee of land to be aequired, and had reoord- 

(1) 16 Ind. Cm. 649| 36 B. 609) U Bom. L. B. 
683. 
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ed hisreaions in writing for tbe oonelnsions 
be had oome to as to the value of tbe land^ 
though, under speoial orders of Government, 
he bad referred the matter of compensation 
to his superior offioers, the Speoial Asquisi- 
tion OBSoer bad already made an award 
whioh was binding on Government, and if 
its oontenta oould be proved, tbe olaimaot 
would be entitled to get that amount and 
nothing less in the 6rst inatanoe, while be 
oould get more by an applioation to the 
Court. 

if that had been the opinion of b^ith the 
learned Judges in that ease, then it would 
be binding on me. But my learned brother 
tells me that he did not agree with that 
opinion wbioh was expressed by Mr. Justioe 
Batohelor, but merely agreed with the oon* 
olusion arrived at that the award in that 
oase, in the form in whioh it had been pro¬ 
mulgated, was not an award by the Colleotor 
as was intended by seotion 11 of the Land 
Aoqnisition Aot. He did not avreo with the 
opinion expressed by Mr. Justioe Bitohulor 
that, as soon as the Colleotor had reduoed his 
reasons to writing and signed them, there 
was an award whioh oould not be altered, 
and that oertainly is net my opinion either. 

Seotion 12 of the Aot appears to me to 
make it olear when an award beoomes an 
award whioh is oonolnsive and binding on 
Government. First, the Colleotor makes, 
under seotion 11, an award under his hand. 

Ft oannot be, in my opinion, the oase that as 
soon as he has signed thedooument that then 
it beoomes oonolnsive. He oan tear it up and 
subUitute another if he pleases. But, under 
seotion 12, the award shall be Bled in the 
Colleotor’s offioe, and shall, exoepl as therein¬ 
after provided, beBnal and ooDolusive evidenoe, 
as between the Colleotor and the persons, 
interested, whether they have respectively' 
appeared before the Onlleotor or npt, of the 
true area and value cf the land, and the 
apportioi,ment of the oompensation among 
the persons intere.sted. Then, under sub- 
seotion (2)—“The Colleotor shall give im¬ 
mediate notioe of his award to suoh of the 
persons interested as are not present personal¬ 
ly or by their representatives when tbe 
award is made." Therefore, it is the aiing of 
the award in the Oolleotor's offioe whioh 
makes it Hnal and oonolnsive as against 
the parties interested. It is not suggested lo 
this oase that the asrerd of Mr. Sedgwiek 
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had been died in the Oolleator’e offiae. The 
olaimant has had to rely merely on the 
faot that he did sign what porported to 
be an award, and then asiced for instraotiooe 
from his superiors as to what should he 
done. Therefore, I think the learned Judge 
in this oase was oorreat in deolining to be 
bound by the opinion expressed by Mr. Sedg. 
wiak with regard to the amount of aompensa- 
tioB to be awarded. 

The only question remaining is, whether the 
Distriot Judge’s deaision deolining to inter 
fere with the amount awarded by Mr Parekbji, 
who made a final award on behalf of Govern¬ 
ment, should be disturbed. Mr. Parekbji 
allowed Rs. 70 a Guntfca, Mr. Murphy, 
Rs. 60 plug oompensation for severanoe. The 
latter depends for his valuation on the 
amount realized by Ihe owner under the 
leases whiah were signed by his tenant 
Ardeshir. It seems that the rent was in- 
ereased by 50 per aent. about April 1912 
very shortly before the land was noti6ed for 
aaquisition ; and that the parties were aware 
that the Railway Company were about to 
apply to Government that aaquisition pro¬ 
ceedings should be taken, is alear from the 
terms of the doaument itself. 

If I thought that the learned Judge had 

based bia valnation on aoy wrong method* or 

that in any respect hisifigures were erroneous 

then it might possibly be held that be has 

undervalued the property. But, as far as I 

tan see. there is nc alear error in the 

judgment. Then an Appellate Court, in my 

opinion, should not be prone to upset the 

judgment in the matter of a valuation by the 

lower Court which has beard the evidence, 

unless the Judge has fallen into an obvious 

error in aoming to bis oonelosions. It is 

quite possible that one Judge might allow 

a few rupees more here or there than 

another Judge. But it is not the function of 

an Appellate Court to interfere in suoh a 

ease. The olaimant has been awarded 

Rs, 2,400 an aare for his land. Cocsidering 

ell the oiroumstanoes of the ease, I should 

say that is a fair value. In my opinion, there- 

fore, the appeal fails and should be dismissed 
with ocsts. 

Hsatcm, J.—On the merits of the ease, 

1 j market-value of the 

land, I have nothing to add. But I eonfess 
1 was rather surprised to find i| was argued 
that the deeiaion in the smo of Don. 


Butldtng Sites (1) sapphed us with a 
solution of the problem in this particular 
ease. Here there was merely a writing 
signed by a person who at the time was the 
Aoquirmg Offioer. But that writing was 
never given effect to. It was never promul¬ 
gated. It was never apparently filed in the 

Collectors office even. It was submitted to 
Government, and, before any promulgation 
came to be made, it was withdrawn. A 
different Aaquiriug Officer had taken up the 
affair, aud it was his award based on the 
results of his inquiry which was promulgated 
and was filed in the Collector's office and so 
forth. It seems to me to be perfectly clear 

that we have no award from the first 
Acquiring Officer. We have nothing more 
than what might have become an award if 
certain other proceedings had been taken 
which in fact never were taken. This to 
my mind, is qcite clear when we take th 
facts and Jooic at them in the light of th! 
provisions of sections II and 12 of the La d 
Aaquisition Act, 

What we have to deal with in this oa,e i, 
tie award which really was made, and it 
wae made, not by Mr. SeJgwi.k, th, fir, 
Aoqmring Officer, hot by Mr. Parekbji who 
oame later. Oonsequenfly, what is oft.-j 

in Do.Mai v. Special oZr 

Si^Uette Building Site, (I) does notseem me* 

to help at all. In that ease we were dealing 
with what Dcdoubtfdly was an award in tha* 

filed, had been promulgated and so forth 
and we were dealing with matters whieh 
were stated .n that award, and which appear, 
ed from that award. If in that case Mr 
Joatioe Batchelor really went the length nf 
eey.ng, or .mplying, that a clatement of 

opm.on wh.ehhad not been filed, and which 

had not been promnigated, waa an award 
then I certainly did not agree with that 
opinion, nor. in my judgment, did I etat! 

anything which would justify the auppoaitTon 
that I did agree. I find nothin! 

judgment in that case which 1 wonid lL“to 

vary now, and I feel no donbt that the 

appeal in this aase ought to be 

with costs. ® aiamissed 

-4ppfloI dismu$€d. 
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CALCUTTA HIGH COURT. 

Civil Suit No. 1121 ok 1910. 

September 2, 1915, 

Present: — Mr. Jaetioe Woodroffe. 
SURENDRA KRISTO RAY— 

Plaint.PK 
versus 

GOOROO PRASAD GH03E— 

Dbkkndant, 

C»t’i7 Procedure Code {Act V of I90S^, 0. XX/, 
r. 69 — Calcutta High Court, Original Side, Ruh'it — 
Sale held by Registrar uruler rules, loithout attachment 
—0. JX/, whether applicable. 

Although tho provisiona of Onlcr XXI of tho 
Civil Procedure Codo ftpply ordinarily to sales on 
mortgage.dccreoa after attachment under llie pro. 
viaioua of tho Code, thoso provisions do not apply 
to cases whore the sale is hold by tho Registrar 
of tho High Court, without attachment, unch r, and 
in conformity with, tho ruloa on tho Original Side, 
of that Court, fp. 433, col 1 ] 

Mr. A. K. Ray, for the Plaintiffs, 

Messrs, fi. L. and D. N. Basu, fer 

the DefeDdanis. 

JUDGMENT.—Tbifl is an applioation 
under Order XXI, rnie 69, of the Civil Pro- 
oedare Code in respeot of an Englieh roort' 
gage exeonted in Oalaotta npon wbiob a 
deoree for sale has been made by this Coort. 
There was no attaohment before sale. For, 
asoording to the praotioe of this Coart, no 
sash attaohments are made in exesntion of 
piortgage*dfloree 0 . The question raised is 
whether Order XXT, rule 89 applies to the 
ease. Suoh an applioation is contrary ti tho 
praotioe is not provided for and is in re<apoots 
at varianoe with the rules of this Court and 
is without authority for tho oase before 
Obaudhuri, J., was (my learned brother tells 
me) by oonseut of all parties oonoerned and 
Dot after contest. Mention has been made 
of some oase before Imam, J., but there 
was no judgment and wbat the oiroam* 
stanoes of that oase were and whether it was 
oonteated does not appear. The deoiaion in 
Ktdar iJaih Raul v. Kali Ohurn Ram (l) is 
against (he applioation. Sinoe then the new 
Code baa been enaoted. I must, therefore, 
determine whether that order has abrogated 
the praotioe of the High Court and the Roles 
wbiob express it. The question has greater 
importauoe than a mere matter of regularity 
of praotioe, for a distorbanoe of that praotioe 

(1) 26 0. 703} 2 0. W. N. 363, 13 lod. Doo. /n. a.) 
460. 


would involve an alteration in the rules 
which have only recently been approved by 
the Judges and is likely to interfere with the 
sales by this Court. The oonditious and 
praotioe existing as regards snob sales are 
different from those prevailing in the 
mofussil. Good prices are fetched at suoh 
sales owing to the prooedure here adopted, 
the seourity of title and certainty in the 
prooedure. There is a oonsiderable risk that 
the values of properly will be affected if 
it is understood that it is open to the mort« 
gagor to apply to set aside the sale on pay* 
msnt under rule 89. 

Thesa oonsiJerationn are euffioieot to make 
one oaufioQs in reversing established praotio 3 > 
It may, however, have been the intention of 
the Lagislature to do so and, therefore, we 
must examine the Code itself. 

Hale 89 refers to a sale in exeoution of a 
deoree,” When we turn to rule 64, whiob 
deals with "sales generally”, we 6nd that a 
Court may sell in exesation any property 
attached by it and liable to sale. Pro* 
perties are not attaohed under mortgage* 
deorees of this Court and in faot there 
has been no attaobment in this oase. If 
rule 89 applies, it will be neoessary to alter 
the praotioe in this respeot. It has been 
argued that Order XXXIV now inoorporates 
the provisions of the Transfer of Property 
Aot relating to mortgages and that this is 
a sale in execution of a deoree and that 
rule 89 of Order AXI, therefore, applies. 

That every rule in that Order does n^t apply 
to mortgages is shown by rule 20. This parti* 
oalar oase, however, may be explained by the 
faot that rales 18 and 19 refer to deorees for 
money. Hale 83(3) excepts property sold 
under mortgage*deorees. There is no snob 
exoeption in role 89. Assuming, however, for 
the sake of argument, that that rule applies 
to the exeoution of mortgage deorees where 
there has been attaohment, as in the mofussilt 
it has not been made out to my satisfaotiou 
that the seotion applies to the oase of a sale 
suoh as this without attaohment by the 
Registrar of this Court uuderits speoial rules, 
and that it was intended to abrogate the 
speoial praotioe of the Cjurt iu this respeot. 

It is admitted that the oase most striotly 
oome within the terms of the seotioo and 
therefore, though the applioation does not 
so state (and is, therefore, not in form) it is 
eopeeded that provisioos (a) and (6) must 
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be 8kri*tly followed. The aaoia aingideri. 
tion5 anply to the preoedloi? portion of the 
role. For the other side it i^ oontended 
that if rale 39 does apply, whish ia denied, 
then the pnrshaaer ie, ooder the Ooart’e 
Rales, entitled to extra obargea and expensea 
in addition to the 5 per sent, mentioned in 
rale 89 of the Code. It is pointed oat that 
there are parchaeer's eosta and oommiaaion 
of the Registrar and Aseoantant-Ganeral 
and the soale of rnofustil expenses is different 
from those of this Ooort. A farther qaes* 
tion has been raised as to whether the deposit 
ehoold aseompany the applioation or not, and 
it has boen pointed oat that the Rogistrar 
doea not asaept deposits without a Coart’s 
order.^ I mention these aonlentiona to show 
that, in these end other matters, the praotiae 
nnder the Rales of Court and the Code are 
not workable together. Althoagh, therefore, 
it may bo tbe fast that the provisions of 
Order XXI of the Code apply ordinarily to 
sales on mortgage-decrees after attaahment 
nnder the provisions of the Code, I hold 
that it does not apply to eases snoh as 
this withont attaahment where the sale 
has been held by the Registrar nnder, and 
in aonformity with, the Rales of this Court. 
The applioation, therefore, is dismissed with 
ooats. I may, in aonolaeion, point oat that 
the notiae of motion is entirely oat of order. 

It is alleged that the order sought was oon- 

seated to bat this is denied. The notiae 
asks that tbe sale be set aside on saab alleged 
aonsent. This, however, has not been proved. 
Learned Ooansel has pressed for a deaision 
on the law. The notiae farther asks that 
tbe sale be set aside on payment of 5 per 
aent. only of the 25 per aent deposit and not 
of tbe whole of the parahase.money. Lastly, 
no offer is made in respeat of payment to tbe 
dearee-holder. I have, however, for the par. 
poee of this jadgment, assamed that the 
notiae was an order and that tbe appliaant 
wae ready and in a poeition to aomply with 
the terms of tbe rale. Even assaming this 
to be eo, I hold thit the appliaation fails on 
the groande above stated. 

Application digmisted. 


BOMBAY HIGH COURT. 

Sbco-hd Civ.I. AppgiL No. 1036 op 1918. 

Mareh 9. 1920. 

iPteient : —Sir Norman Maaleol, Kt , 

Chief Joitiae, and Mr, Justiae Heaton. 

KULS AMBl— PtUNTipp —Appillamt 

vergug 

IABDUL KADIR—DepgNDANT— 

Rkspokdknt. 

Malwi>n>nad.2n Ltio—Mirri-i.jg—Djiocr, huiband'a 
Uabilifyto pay — Wife prejnant at lime of marriaae, 
effect of. 

Although niarriai'o, uti'lor tho MuhaminaJaii Law, 
id BpiikuD of ad ii otitract, tlio i>.‘rformQnco of the 
contact ac'.-.Jinpaiiied hy the uppropriato core- 
rnotjy irjTulros a change of status Tho contract 
is merged in tho lunv status acquired by the 
pirtio». and, a.«» long as that status continues, so 
long do tho rights and liul.ilitios of tho parties 
undertho contract continue, [p. 43*, col. 1.] 

Defendant married plaintiff and agreed to pay 
tho latter a certain amount of prompt dower. 
Five months after tho mariiage tho plaintiff gave 
birth to a fully developed child. Shortly after- 
w.irds, the defendant turned tho plaintiff out of 
his house, but did not divorce her. Plaintiff 
brought a suit to recover the amount of her dower 
from tho doforidiiiit r 4 

Held, that tho aoit was muiataiuablo.Cp. col. 2,] ) 

Second appeal from the decision of the ^ 
District Judge, Kanara, in Appeal No. 12 
of 1918, reversing the decree pissed by the 
Subordinate Judge at Karwar, in Civil Sait 
No. 25 of 1917. 

Mr 7pi6;», with him Mr. V, R, Sirur, for 
tbe Appellant. 

Mr. S. V. Palenar, for tbe Respondent. 

JUDGMENT. 

MiciKOD, 0. J.—The parties to the salt 
are Sanoi Mohammadans. The plaintiff hied 
the euit against her husband to recover 
her dower. The facts are that the parties 
were married in 1912 the defendant agree* 
ing to pay as prompt dower 525 putlig. 
Five moiitbe after the marriage, the plain, 
tiff gave birth to a fully developed child, 
Thoogh it most be preeamed that (he marri* 
age was consammated as tbe parties lived 
together for some time after tho marriage, 
the child was begotten by an anknown father! 

The defendant tamed the plaintiff oat of 
bis house sborlly after the child was born, 
but it has not been proved that he divorsed 
her. No qaestion of limitation, therefore 
arises. The dower agreed upon was prompt 
and coold be sued for. 
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The plaintiff obtained a deoree in the 
Trial Court but tbia deoree was reversed by 
the learned District Jad(?o on the ground 
that the marriaRe was invalid owinR to the 
•ontealment of preRnanoy, and since oohabi'a* 
tion daring pregnancy was contrary to Mnharo- 
madan Law the initial invalidity oould not be 
oared by illegal cohabitation. 

Now, altboagh marriage ie spoken of as a 
oontraot and no doabt in the first instance 
there mast be an agreement between the 
parties to marry, the performance of the 
contract accompanied by the appropriate 
ceremony involves a change of statas. The 
contract is merged in the new statas ao 
qaired by the parties, and as long as that 
statas continoes so long do the rights and 
liabilities of the parties under the c^^ntraot 
continue There may be facts which, if 
proved, will bring about the cancellation of 
the marriage, in which case the parties 
will be relegated to the position they occopied 
before the marriage as if there had been 
no contract at all, or the marriage bond 
may be dissolved by divorce. But we have 
not been’ referred to any authority for the 
proposition that an agreement to pay dower 
can be separated after marriage from the 
marriage status and can be treated as 
Yoidable on the ground of fraud, while the 
marriage bond oontinues. 

The plaintiff, as long as she is a wife, 
can sue for her dower onleso the defendant 
can show there was no marriage at all. 
Where, however, a man marries a woman, 
and upon the condition that she is a virgin, 
provides a dower higher than the proper 
dower, he is only bound to pay the proper 
dower if it is proved that she does not 
comply with the condition of virginity, 
Badd ul Muhtar, Volume II, page 374. 
Amir Alt in Volume II, page 434 nf his 
work on Muhammadan Law says under the 
Sbia Law when a man marries a woman 
eiipnlating her to be a virgin and finds 
her not one, he has no power to cancel the 
marriage. Under the onnni Law there is 
a divergence of opinion some of the priests 
agreeing with the Shia Dooters, others 
holding that if the husband has been 
fraudulently deceived be could have aright of 
option, The latter is the generally accepted 
view. 

1 think it can be inferred from these 
Itatboritiea that where concealment of preg- 


ti9ii 

nancy is not by itself a ground for can* 
celling the marriage, the basband has his 
remedy hy divorce. 

Thnagh it might be said that there is an 
implied condition in a marriage contract that 
the bride is a virgin, still, aoless there is an 
express stipalation, the dower agreed upon 
mast be paid. 

We have been referred to Amir Ali, 
Volume II, page 408, as an aatbority for 
the proposition that a marriage is invalid 
where consent has been obtained by force 
or fraud. It is true that the proposition 
was ao(*eDt'=*d in the case of Abdul L'ttif Khan 
V. Niyaz Ahmad Khan il). Bat it was found 
in that case after the marriage that the 
bride was so ill that consummation was 
impossible, so that the suit by her repre* 
sentatives after her death for her dower was 
dismissed. There were groands, therefore, 
apart from the qaestion of fraad, for treating 
the marriage as a nullity which is a different 
matter from ‘<«tt’tig a«ido a oon*^raot for 
dower o . ttio «rotiiid that an imoliod oondi* 
tion has been broken The t’onrt said there 
was oonoealmerit of a fact which shoald have 
been br' oght to the notice of the husband in 
order to obtain his free consent to the 
marriage and so a fraud was perpetrated on 
him At the time of the marriage, 

This is going further than the law as 
stated by Amir Ali appears to go. If fraud 
can be a ground for oanesUation of marriage 
it must be fiioress and not implied. 

In my opinion, therefore, the plaintiff is 
entitled t) succeed. This appeal moat be 
allowed and the decree of the Trial Court re* 
stored with costH throughout. 

The appeal being allowed, there must be 
the usual order for payment of Oonrt*fees by 
the respondetit under Order XLIV, rule 1| 
read with Ordtr XKXIU, rule 10. 

HckT’^M, J. I'lie marriage contract under 
the Mohararaadan Law is not a bare contract. 
Amongst Muhammadans, as amongst others, 
marriage brings about a change of statuSj 
which introduces conditions different from 
those which result from a bare aontracl. 
The difference is well-illustrated by a con¬ 
sideration of the differences in result and 
in remedy following from (a) a broach of 
a promise to marry, and (b) a marriage 
brought about by deception. In the flrsl 

(1) 1 lad. Oas. 68$, 8l A. 843) 6 A. U J. 433. 
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•ase, the eontraot is broken ; in the sesood, 
it is falhlled, tboagh ooe party or the other 
may have been deoeived and may obtain 
something different from what be or ebe 
bargained for. What is obtained, however, 
is a wife or a hasband, as the ease may be, and 
that, as I understand it, is enough under 
Muhammadan Law. 

That law provides ample remedies in the 
ease of a husband, and here it was the 
husband who was deseived. He may divoroe 
hip wife. 

The marriage in this ease was not, I 
think, invalid. It was not prohibited or 
irregular, and the only ground asserted for 
invalidity is founded on deoeption. That 
is a ground whioh, as I understand, the 
theory of the Muhammadan Law of marriage, 
IS not enough. The ease of Abiul Latif Khan 
V. Niyat Ahmai Khan (1) may suggest that 
deaeption may invalidate a marriage, but 
in that partioular oa-«e the objeot of the 
marriage oould not be fulhlled the wife 
was too ill. If, io the present ease, the 
wife olaimed that she was the defendant’s 
wife, the olaim would, I think, have to be 
allowed, unless it was shown that the defend* 
ant had divoroed the plaintiff. 

^ As the marriage was a valid marriage, 
it follows that the dower oan properly be 
slaimed unless the olaim oan be defeated 
either by the proviaionsof the Muhammadan 
Law or by some relevant provision of the 
law of oontraot. We are unable to 6od 
anything in the Muhammadan law whioh 
forbids the olaim to dower in euoh a oaee as 
the present. 

Nor does the lav of oontraot forbid it, 
unless we oan imply some term io the 
oontraot vital to the right to dower, whioh 
implied term was not fuldlled There is 
no implied term that the wife shall be a 
virgin. Is there an implied term that she 
shall not, at the time of marriage, be with 
ohild by some man other than the husband P 
It would not, I tbiuk, be irrational to imply 
Bueh a term, but we are unable to 6od that it 
has ever been done. 

I am not prepared to introduoe, what 
Would apparently be, a new feature into 
the law regulating marriage io the ease 
of Muhammadans, eo I agree to the order 
proposed by my Lord the Chief Jnetioe. 

Afptal alUw$d, 


CALCUTTA HIGH COUBT. 

Appeal raou Obisiral Dcobbe No. 266 

OP 1917. 

Maroh 17. 1919. 

Pretent: —Mr. Justioe Greaves 
and Mr. Justioe Newbould. 

SAOaiNDRA NABAIN SAH—DiPEHoAirT 

—Appellant 
vertut 

HIRONMOYEE DASI— Pluntipp— 

Respondent. 

Oivi'I Procedure Code (.4cd V oj 1918), 0. XSSlI 
r. 4, appUcabilit}/ of, to non.conUnttoue proceedings 
in Probate—Duty of Court—Probate and Adminis, 
tration Act O' of 1881), s. 60—Jfinor—Guardian 
appointed toithout consent—Guardian refuting to act 
—Probate—Minor, tohether entitled to revocation. 


Oriior XXXir, rule 4, of tbo Civil Procedure Code 
does not apply to a non-coatontious proceeding in 
Probate, but where minors are oonceraod and 
citations arc issued to them, it is necessary for 
the protection of their interost for tho Court to bo 
satistled not only that a guardian has been appointed 
but that a guardian has bsen appointed who has 
oQsontod to accept tho appeintment and take upon 
himself the onus that by virtue of the appointment 
falls upon him on behalf of the minors, [p, 437 
col. 1 .] ‘ ’ 

Whore a guardian ad litem of a minor is 
appointed, without his consent, for tho purpose of 
apjtition fir pDbito, aul ho refuses to accept 
service of a citation on behalf of tho minor and 
Probato is grauted, the minor, when properly 
represented, is entitled to maintain an application 
under section 5J of the Probate and Administration 
Act, for revocation of tho grant, [p. 437 , col. 1 .] 

Appeal against the deoree of the DUtrisfc 
Judge of Daeoi, dated the 8th of August 
lyl7. 

Bibos Dwtrka Nath Ohakrabtrty, Biresioar 
Bagchi, RuUndra Ohanira Ouha and Satish 
Ohanira Bhattacharfee, for the Appellant. 

Bibus Hohendra Nath Boy and Jyotiih 
Ohandra Sarkar, for the Rsspondent. 

JUDGMENT.—This is, an appeal from 
the deeieion of the Dietriot Judge of Dasia 
dated the 8th of August 1917. ' 

The real point at issue is, whether the 
oitation served upon a minor in an unson. 
tested Probate proaeeding by serving it upon 
her husband after the hasband has been 
appointed her guardian in the proseeding 
I. bad beoaase the ha.band wa. appointed 
guardian without bis oonsent. 

£oIIow.:_Od 

the .loth Aagaet 1914 one Mohend™ 
Narain Saha died leaving a Will dater) 

mg to 30th July 19i4. Hp left him 
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sarviving a widow, Mrinalini Dabya, and a 
daughter, Hironmoyee Dagi. On the lUh 
November 1914 Mrinalini applied for Probate 
of the Will. The petition states that the 
testator bad two near relativas, naragly, 
Hironmoyee Dasi, minor wife of Sogen 
Behari Ray, residing at 13. Nither Bagan 
Street, Oalootta, represented by her husband 
Susen Behary Ray, residing at the flame 
place, and also a eiiter’e son namsd Jotindra 
Nath Saha. Upon the same day that the 
petition was presented a petition was also 
presented on behalf of the petitioner for the 
appointment of guardiani of the two 
minors. The petition states that Hironraiyee 
is under the guardianship of her husband 
Susen Behary Ray, and lhat he has 
no interest adverse to the minor and that 
he was a 6t and proper person to be her 
guardian. It appears from the order sheet 
that, on the 14th November 1914, Suhoii 
Behary Ray was appointed guardian ai 
litem of Hironmoyee Dili. We have an 
affidavit, dated 2 Jrd January 1915, of the 
bailiff of the Small Oanse Court of OaUutta 
stating that, aaoording to the identiBeation 
of Debendra Ohandra Dutt. he afBced a 
eopy of the notice with regard to guirdian* 
ship ou the outer door of 13, Nathar Bagao 
Street. The Brat opposite party, that is, 
Hironmoyee, being a Hindu pardanaihin 
lady and Sosen Ray not baing prereot 
the bailiff states that Kironmoyee's 
father*io*law, Gusto Babary Roy, was present 
and that he refused to aosept servise and 
sign the original. There is an affidavit 
also on the reoord of Debendra Ohandra 
Dutt stating that he assompanied Gosto 
Behary Gupta bailiff to serve notiaes on 
the two minors and he states that the 
bailiff served a eopy of the notise by 
affiiiog it on the outer door of the 
dwelling bouse of the first opposite party, 
that is, Hironmoyee at 13, Nither Bigan 
Street, Upon the widow's appliaati m the 
graut of Probate was issued to her and no 
body appeared on behalf of Hironmoyee to 
eooteet the applisation for the grant. Upon 
the death of Mrinalini the present appiioa* 
tion was made on behalf of Hironmoyee 
paai by her husband and guardian. 

Suaeo Roy, asking for revoaation of the 
grant of Probate upoo certain grouods 
stated in the petition, one of them being 
|l^al tbf Will was a forgery and that it 


wag never signed by tbs taatator, and 
another being that no notfeg of the pro- 
oeeling wai eorvel upon Hironmoyee Djsi 
or upen hgr guardian, and alio alleging 
that she wag ngygr rapragenfced in thi 
Probate proieediog and wag net beuod by 
the flame. 

We have been referrel to flection 81 
of the Probate and Admioistration Aot 
which provi leg that, in any oaie bafore 
the Diatrict Jadge in which there ia con¬ 
tention the proceeding shall take ag nearly 
ag may bo the form of a suit, and it is 
suggeflted that the prooeeding for Probata 
by Mrinalini had not become contentious 
and tha^ therefore, the provision of the 
Civil Proisdura (.’ode, thkt is to eav. 
Order XXXfl, rale 4, which provides 
that no por.gon shall, wirhout his cooseut, 
be appjinted guardian of a minor for the 
porpoje of the suit had no applisation, 
and that, consequently, the application for 
revocation of the grant under seitioo 50 
of the Probate and Administration Act was 
not well founded as there had beeu no 
real defect in subitance. 

It is urged on behalf of the appellant 
that the learned District Judge who, upon 
the fact being briught to liia nutin that 
Hironmoyee Daii'g husband never agsented 
to hi I appointment as guardian, revoked 
the g^an^ acted prematurely and that he 
should not have so acted unleis he were 
satisfied by evidence that Sosen Ray, the 
huiband, was not a fit and proper person 
to bs Hironmoyee'e guardian, or that in 
fact Hironmoyee througi her guardian had 
no notice of the proceeding, and it ii 
pointed out with some force that Sasen Ray 
must have been the proper person to bo 
appointed as guardian and (bat it is not 
likely that his interest was in any way 
adverse to the minir, as we find that in 
the present proceeding ho is her guardian 
for the purp-ise of these proceedings. 

This is the only quisti^n that arise*, 
and the point seems to bs uusovered by 
any actual authority. We were referred 
to Boatioo 6 i of the Probate Act which 
provides that in all oases it sh>ill be lawful 
for the District Judge, if he thinks fit, to 
issue citations calling upon all parcooS 
claiming to have any interest iu the estate 
of the deceased to come and sec the pro- 
oeedio^e before the grant of Probate or 
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Letlers of Administratioo, and we were 
referred to the ease of i^i$lariny Dibya v. 
Brahmomoyi (1) as an authority for the 
proposition that the mere non-issue of 
citations was not a defeat in eubstanaa 
within the meaning of section 50 of the 
Probate and Administration Act and that 
the mere non-service of oitation was not 
auOBcient to invalidate the proceeding 
provided that the person to whom the 
oitation should have issued had notice of 
the proceeding. We were also referred to 
Tristram^ and Coote’s Probate Praotice, page 
305, which deals with the question of service 
on minors and from which it is stated 
that it appears that service on a minor 
IS to be effected in the presence of the 
person who is the natural guardian of the 
minor, but that no provision is made for 
the assent of the guardian. We were also 
referred to Mortimer on Probate Pratice, 
£ditioo 1911, at page 530, on the same 
^int, So far as the Cise in Niftariny 
J^bya V. Brahmomoyi Dabya (1) is concerned, 
this does not seem to have any applioa* 
>0D, for in that case the minor had been 
represented in the Probate proceeding by 
a guardian whose right to appear as guar¬ 
dian was disputed. But in those proceedings 
were had been contest as to the Will and 
Probate had only been granted after the 
contest had taken place. 1 am prepared 
0 accept the contention of the learned 
akil who appeared for the appellant that 
f er XXXfl, rule 4, does not apply as 
the proceedings bad not arrived at the 
contentious stage, but, even so, 1 think 
that it was for the person who got the 
guardian appointed to show the Court that 
person assented to the guardianship and 
took upon himself the burden thereof. It 
seems to me that it is a necessary protec* 
tion in the interest of an infant that not 
on y should the Court be aatisBed that 
a guardian has been appointed, but that a 
guardian has been appointed who had 
consented to accept the appointment and 
• himself the onns that by virtue 

® appointment falls npon him on behalf 
0 the infant. We think, therefore, that 
aarned District Judge was right in 
the decision at which he has arrived, 
ame y, id revoking the grant and direct* 

(1) 18 0. 46; 9 Ind. Doo. (k. ■.) 8t. 


ing the Will to bs proved in solemn form 
in the absence of any evidenos that 
Hironmoyee’s husband assented to his appoint* 
meat as guardian. We do not think that 
it was necessary for the Judge to await 
proof either as to the uusuitability of 
Hironmoyee’s husband for the position of 
guardian or that the service had not bean 
properly effected. 

Coder these circumstances, the appsal 
fails and most be dismissed with coits. 
We assess the hearing fee at two gold 

TTto^ur#. 

NiWBOOLD, J.—I agree. 

Appeal ditmused. 


BOMBAY HIGH OOtJRP. 

SfcoNo Civil Appsal tio. 472 Of 1917, 
August 7, 1919. 

Present Sir Norman Macleod, Kr., 

Chief .lustice, and Mr. Justice Heaton. 

MANAiC— Dbpcmoakt—Appillamt 

persus 

NAR AYAV— Plaimtipp -Rsspoxoskt. 

Botnbu\f iMn l Rti'cnue Oode ("Act F o/ 1879 , #121 
—Bouni-irict fined by C>jlteetor~Adverse piisetsion 
—Suit to recover portion of survey number, miin. 
lainability of—Jurisdiction of Civil Courtt. 

Tho fixiDg of boundaries of difforout gurrov 
Nuinbord by tho Collector under ioctioo I2l of 
tlio Bombay Land Revonuo Code hai tho effect 
moroly of sUoHring what land belongs to the 
pordons in whose narnoa tho Surrey Numbera ore 
roiriatorod It does not affoot the right of any one 
of thoao pordona to show in a CiTil Court that be 
baa acquired a title by advorae poaaoaaion againat a 
regiatored occupant, [p, A3S, ool. l.J ® “ 

JUDGMENT 

Maolioo. C. J.—The plaintiffs sued to re* 
•over possession of 4 acres of land oat of 
Survey No. 6’6 situated in Thalner, alleging 
that he owned Survey No. 6/8 whieh is 
adjoining Survey No. 676 that the plot iu 
dispute was separated from Survey No 676 
by a bandh and included in his Survey 
Number, that he had been in possession of 
the plot in dispute for about 50 vaap. , 
Ihttt survey No. 676 was measured aboui 
twelve moDthe ago at the request of the 
defeudaut by Rsvenue Aulhoritie,; that 
tbby f juud out that the plot m dupj « 


INDUK OASEa 


[mi 


43» 

MiVlK tl. ViUTiH. 

formed pari of Survey No. 676 whiah be* 
longed to the defendant, and that, aooordingly. 
be was diBpo(>eepPed by the defendant in 
Jnly 1915. He olaimed that he had aegnired 
title to the plot in diepnte by adverse pos* 
Bes 0 ion,and prayed, therefore, that possession 
might be restored to him. 

It has been fonnd in both Coorts that 
the plaintiff had been in possession adversely 
of the plot in dispute for more than 
twelve years. But it has been eontended 
that the order of the Revenue Authorities 
adjusting the boundaries of Survey No. 676 
was a bar to the present suit. We oannot 
agree with that oontention. Relianee has 
been plased for the argument on seotion 121 
of the Land Revenue Code. But it does 
not follow that, beoaose the Colleetor plaaed 
the boundary mark of Survey No. 676 at 
the plaae where it ought to be in aoeord* 
ante with the Survey map, that he in any 
way adjudiaated upon the plaintiff’s slaim 
to be possessed of the plot in dispute by 
adverse possession. It is quite true that 
the fixing of the boundaries of these two 
Survey Numbers would show what land 
belonged to the persons in whose name 
Survey Numbers were registered. But that 
would not in any way affeot the right 
of any one of those parties to show in a 
Civil Court that he bad aaquired a title 
by adverse possession against a registered 
ooonpant. I agree, therefore, with the 
opinion of the learned Assistant Judge that 
the order of the Deputy Colleetor adjudg¬ 
ing that the plot in suit formed part of 
Suvey No. 676 does not at all stand in 
the way of a Civil Court going into the 
question of adverse possession. Therefore, 
I think, the order of the lower Appellate 
Court was right and the appeal must be 
dismissed with eosts. 

t HiaTOV, J.—>I also think that the appeal 
must be dismissed with eosts. The words 
of Bnb*seetion (6),elanse (1), of seetion 121 
of the Land Revenue Code are not per* 
feetly elear, and are not free from diffieuUy. 
They might be eonstrned as meaning that, 
when the Colleetor has determined the 
boundary, he bae also determined all the 
rights of ownership. But I do not think 
that this is what they do mean, and 1 do 
not think it is what the words express, when 
we remember that they appear in the Land 
Revenue Code. The words are these,—**Tbe 


settlement of a boundary shall be determine* 
tive of the lights of the landholders on 
either side of the boundary fixed in respeet 
of the land adjudged to appertain, or not 
to appertain, to their respeotive holdings.” 
I think the rights that are finally determined 
by the fixing of the boundaries are those 
rights whish flow from the fast that the 
land is ineorporated in a partisnlar Survey 
Number, and I do not think they mean 
more than this. Land may be in one Survey 
Number, and yet may bpoome by adverse 
poaseseion the property of the owner of an 
adjoining Survey Number. That is what 
is found to have happened in this partisnlar 
ease. I think the Land Revenue Code 
itself provides the very soundest reasons 
for taking this view. In giving to the 
Revenue Authorities power to fix the bounda¬ 
ries it says in seetion 119 that, "the boundaries 
would be fixed by the Colleetor who shall 
be guided by the land records, if they 
afford satisfaotory evidenee of the boundary 
previously fixed, and, if not, by sooh other 
evidenee as he may be able to proaure”. 
It is quite ineoneeivable to me that those 
words should have been used had anything 
more been intended than that the Colleetor 
should fix the benndary and so determine 
finally what land is to be ineorporated in 
a particular Survey Number. He is not to 
inquire into the rights of ownership, but is to 
inquire into the position of the ^undary, 
and nothing else. That being so, it is, to 
my thinking, quite impossible to suppose 
that the words of sub-seetion (6) gave to 
the Colleetor’s deoision a finality as regards 
thope rights of ownership which are rot 
dependent on the eireomstanse whether the 
land does or dree not form part of a particular 
survey Number. 

Apptal damitied 
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In the mniterof AN abhitbation bitwbbn baijhath ealooram & aubhot uahovid. 


CALCUTTA HIGH COURT. 

ObDIMABT OfttOINAL ClVlL JuRIdDIOTIOM 

Noa. 350 AMD 351 07 1919. 

De«Amber 1 19. 

Preteni'. —Mr .Instiae GreHvea. 

In the matter of TBE IVD aN ARB.TRA- 
TION ACT OF 1«99 
In the mnttert cf kn ARBITRATION 
$ BiTWggM BAI.INATH KALOORAM and 
ALIBHOY MAHOMED. 

Arb itrat ion—Ay reeme n t Vfi contract to refer Ai^putee 
io arbitration — Arhitraton, poicer of, to decide \chat 
ere terma of contract. 

Whoro by tho terms of a cootract,—in this 
case an Advice Note,—it is provided that any 
dispute whatsoever arisinf? on, or out of, tlio 
contract should bo referred to arbitration under 
tho Rules of tho Dooffal Chamber of Commerce, 
for tho time boinj?, for decision, and that sneh 
decision should bo acoept^d as final and bindini? 
on both parties to tho Adivoo Noto, it is within 
the authority of the arbitrators under a sub- 
mission made to them to decide what are tho terms 
of tho contract, and whether or not a particular 
term was included in tho contract as oriiriDallv 
made. [p. 440, ool. 1.] 

Mr. A, N. Ohau'ihuri (with him Mr. S. N. 
Banerji), for the Applioaots. 

Sir li, U. Mitter (with him Mr. 8. M. 
Boee), for the Respondents. 

JUDGMENT.— This is an applioaiion by 
AUibhoy Mahomed to set aside two awards 
of the Bengal Chamber of Comraerae, Nos. 
663 and 664, both dated the 27th Angnst 
1919, in favoar of Baijnatb fCalooram and to 
restrain Baijnath from withdrawing a anra 
of Rs. 21,067'10-0 deposited by Allibhoy 
Mahomed with the Sheriff of Calcutta on 
the 4th September 191y in respeet of the 
exeoatioD of the awards. 

On the 24th Jane 1918 Baijnath applied 
for arbitration in respeat of differenae dae to 
him from Allibhoy Mahomed on Adviae Notes 
Nos. 28 and 31 and also in respeat of 
Adviae Note No. 34. On the 20th Janaary 
1919 Allibhoy Mahomed aommenaed against 
Baijnath Sait No. 223 of 1919 to stay the 
arbitration on the ground that there was an 
interpolation in Adviae Note No. 31 stating 
that thereby Adviae Note No. 28 was settled. 
Mr, Jastiae Chaadhori refosed an interloau- 
tory appliaatioD for stay and intimated, ao I 
am told, that the Question of interpolation 
waa for the arbitrators to deaide. Against 
Mr. Joatiee Cbaodhari’a refusal to stay 
the arbitration there was an appeal wnion 
Wfts diaqisaed. The order states that Coun¬ 


sel who appeared on the appeal stated that 
he bad then no materials to establish the in- 
terpolation but that he reserved his rights to 
raise the question when the suit was heard. 

On the I2lh September last Allibhoy 
Mahomed applied in the suit to restrain the 
withdrawal by B-iljnath of theRs, 21,067.10.0. 
It was argned before Mr. Justiee Rankin 
that the awards were bad as there was a 
suit pending when they were made whieh 
bad not been restrained, relianse being 
placed on the ease of Dcleman 3* Sons v. 
Oteett Oorperation (1). Mr. Jostioe Rankin 
held that this oase bad oa appliaation, as the 
arbitration bad been allowed to proceed and 
he left the applioant to apply in the arbitra- 

tion to set aside the awards, he stated 10 his 

judgment that, although the question whether 
or not there had been an interpolation had 
been determined by the arbitrators that no 
question upon whieh the validity of the 
submission depended oould be 6nally deter- 
mined by the arbitrators, and that it must 
be open to the aomplaining parties to make 
that sontention on motion to set aside the 
award. This is the applioation whieh is now 
before me. On behalf of the applioant it is 
Bret argned that I shonld grant the relief 
sought or, at any rate, the later portion on 
the ground that as the suit was not stayed 
the arbitration oould not oontinue and the 
a wards are of no avail; and, seeondly, it is said 
that the question of interpolation goes to the 
root of the oontraot, inasmuch as if this 

is established, the sontraot is void and that 

this is a matter to be deoided by the Court 
on evidence. On behalf of Baijnath it is 
said that the 6r8t point is not open as it has 
already been decided by Mr. Justice Rankin 
adversely to the applicant, and as to the 
seoond point reliance is plaaed on ProduM 
Brokers Oo., Ud. v. Olympia Oil and Oahe Oo. 
Ltd. (2) as deoidiog that the question of what 
the contract is and the terms thereof are 
mattera to be decided by the arbitrators who 
have already deoided adversely to the apnli. 

With regard to tho question of the failure 
to stay the suit invalidating the arbitration 

this point has already been deoided by Mr 
Justice Rankin adversely to the applioant and 


(J)(I912)SK B. 257,81 L. J K B 1092, lor r 
T. 58l,16J P. 457, 10 L. O R 916 

(2) (I9lfii 1 A. 0. SU; 85 L. J K B ifn iw r « 
94; 21 Com Cu,. 320; 60 S. J. 74j L. R 116 
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I do not think that it is open to the applioant 
to re open it in this Court. As to the eeiond 
question, although Mr. Justite R^nkinexpress* 
ed the opinion that the arbitrators aonid not 
decide 6nally with regard to the interpola¬ 
tion, it seems to rue that this was an expres¬ 
sion of opinion rather than a decision and 
that 1 am bound to desire this point. 
Moreover, I am told that Mr. Justice Ohau- 
dhuri expressed a contrary opinion although 
he, too, did not decide this point. By the 
terms of the contract it was provided 
(Term 13) that any dispute whatsoever 
arising on or out of the Advice Note should 
be referred to arbitration under the Rules of 
tbe Bengal Chamber of Commerce, for the 
time being, for decision and that such 
decision should be accepted as Bnal and 
binding on both parties to the Advise Note. 

Now, as I read the decision in Pr.-nlucs 
Brokers Co. Ltd. v. Olympia Oil and Ooke Oo» 
Lid. (2) it is a decision that, under a submis* 
eion to refer all disputes arising out of a 
contract, which are the same words as in the 
Advice Note before me, the arbitrators have 
authority to decide what are the terms of 
tbe contract. This being so, it ie difficult to 
escape from the consloeion that they have 
authorily to decide whether a particular 
term was included in tbe contrict at the 
time it was made. 1 suppose that, strictly 
speaking, the decision referred to above is 
not binding on me although it would, of 
course, demand my respectful consideration 
but, if 1 may say so, 1 respectfully agree with 
it and 1 think it would be a pity to be 
compelled to hold that, where business men 
have agreed that an Arbitration Tribunal 
shall decide any dispute arising on or out of 
tbe Advice Note in suit, it is not com¬ 
petent for them lo decide whether or not a 
ipartlcular term was included io the contract 
when it was made. I do not think that 1 
am forced to any such conclusion and I 
accordingly bold that it was competent for 
the arbitrators under the terms of tbe sub¬ 
mission to decide whether or not this parti¬ 
cular term was in tbe contract as originally 
made. With regard to Mr. Obaodhuri's 
argument ‘that tbe question goes to tbe root 
of tbe contnct itself and raises the question 
whether in fact there was any contract at 
all under which there could be a submission 
there seems tome to be a differenee between 
a dispute which raises tbe questiea whether 


in fact X. entered into a coniraot at all or a 
question whether X. was induced to enter 
into a contract by fra id and a question such 
as the present whether a contract contaiued 
a particular term at the time it was made. 
Id the result, the applicatiou fails and must 
bs dismissed with sosts, 

AppUeatxon ditmissid. 


BOMBAY HIGH COURT. 

SsooND OiviL Appi4L No. 87 or 1919. 

February 20, 1920. 

Pr«snf:—Sir Normau Maoleod, Kt., 

Ohief Justice, and Mr. Justice Hcatoo. 
BHAGA MOTlJI —PLiiNTirr—A ppill&itt 

versui 

DORABJl SORABJI—DcpiMDisr— 

Rispordbnt. 

Bombay Land Reivnite Codt (Act V of 1879^ a, 131 
—nonwUiry figad by Oollactar-’Admraa poaaeaaion— 
3uif to raeover portion of Survey dumber from reyia- 
Urad occupant, m<iin(ama6i7»(y of—Juriadiction of 
Civil Oourta. 

Whon tho cotllomont of a boundary is nuulo by 
tho Cnlloctor undor section 121 of tho Bombay Land 
Kovonuo Codo, it doos no moro than osLobh'sh 
whero tho boundary lino lios and that tho owners 
of tho rospoctiro Hurroy Numbers are ontitlod to 
tlioir proporcy according to tho boundary lino as 
Hxod by tho Collootor. This, howovor, doos nut 
proTont any of thorn filing a suit in tho Oiril 
Oourt on the ground that be has acquired a portion 
of his neighbour'd Surrey Numl^r by adrorsa 
possession, [p. 441, ool. 3.J 

Second appeal from the decision of the 
District Judge, Surat, io Appeal No. 86 
of 1917, confirming tbe decree passed by the 
Additional Sabordinate Judge at Bolcar, io 
Civil Suit No. 125 of 1916. 

Mr. Q, U. Thakor, for the AppeUant. 

Mr. K, N. Koiijee, for the Respondent. 

JUDGMENT. 

MiOLioa, 0. J.—Tbe plaintiff sued to re¬ 
cover possession of the plaint land mesaur- 
ing 19 gunthae, said to belong to Survey 
No 420. alleging that tbe land originally 
beloQged to one Casna Mavii exclusively ; 
that even if tbe laid Kacua was not Ibf 
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eole owner of that land, be had heaoroe 
the eole owner thereof by adverse possession 
for more than twelve years. The plaintiff 
was the owner of Sarvey No 419. The 
defendant was the owner of Survey No. 420. 
The plaint land was eilaated between 
these two Survey Numbera. The question 
arose whether it formed part of Survey No. 
419 or 420. 

In April 1913 the defendant presented 
an applieation to the Mamlatdar of Pardi 
oomplainin^r of an ensroaehment made by 
the plaintiff over the laud in suit, and 
praying that the boundary of the two Sur* 
vey Nos. 419 and 420 might be determined 
and the eneroaohment removed. Statements 
of the plaintiff and the defendant were 
resorded before the Pate) and the Taiati 
and the Cirsle Inspeotor and, dually, the 
Oollestor of Surat deoided, on the 25tb 
November 1914, that the plaintiff was 
wrongfully in pcsoession of the land in 
question, and he ordered his eviation 
therefrom under eestion 121 of the Bombay 
Land Revenue Code. The Colleotor in his 
deaision said,— 

"This is olearly a ease to whiah the 
provisions of sestion 121 (2) of the Laud 
Revenue Code might properly be applied. 
Dorabji had a eomplete and perfeot title 
to the whole Survey Number but dnding 
that he was in aatnal possession of too 
small an area be paid for measurement, 
be bad the proper boundaries of his holding 
determined by the Colleotor under sestion 
119, oUuse (2). As the result of that 
determination, 1 Bod that Bhagoji Motiji. 
(t. e., the plaintiff in this ease) is wrongfully 
in possession without acy proper title and I 
order his evistion under sestion 121 iu favour 
of L'orabji.** 

An appeal was preferred from the said 
order to the Commissioner, but it was rejeat* 
-ed about May 1915 

All that was desided then was that the boon* 
dary line between these two Survey Nos. 419 
and 420 was as oontended by Dorabji, and 
as Dorabji bad a eompUte and perfeot title 
to the whole Survey Number the Colleotor 
same to the sonolusion that the plaintiff 
was wrongfully in possession of that portion 
wbish was in dispute, and wbioh bad been 
in the inquiry held to belong to Survey No. 

420. 


The plaintiff’s suit, therefore, was to reoover 
possession on the ground that be bad asquir- 
ed a perfeot title to the land in dispute by 
adverse possession. Both Courts have held 
that they bad no jurisdiotion to hear the 
suit. 

The learned Appellate Judge oonsidered 
that the deeision of the Colleotor was Bna), 
relying upon the ease of Bai Uiim v. Valiji 
Ratulbhai (1). In that ease, the Colleotor 
had settled the boundaries between the two 
Survey Numbers, and the Court held that 
as the defendant did not olaim to have 
aoquired, einoe the Oolleetor’s deeisioo, the 
right to bold the plaintiff's land ezoept 
by adverse possession, wbioh the Subordinate 
Judge found not proved, the plaintiffs were 
entitled to have the possession of it restored 
to them. 

Avery similar point same before us in Manak 
V. Harayan (2). There bad been a dispute 
between the owners of two Survey Numbers 
aod after the Survey Numbers bad been 
measured by tbe Revenue Authorities, it 
was found that the plot ij dispute belonged 
to the Survey Number wbioh bdlonged t 
the defendant. The plaintiff olaimed that 
he had acquired a title to the plot in dis> 
pute by adverse possession, and prayed, 
therefore, that possession might be restored 
to him. We oime to tbe oonolueion that 
tbe order of tbe Deputy Colleotor adjudging 
that tbe plot in dispute formed part of 
Survey No. 676, wbioh belonged to tbe 
defendant, did not stand in the way of a 
Civil Court going into the question of ad. 
veree possession. The meaning of sestion 
121 of the Bjmbay Land Revenue Code 
was oonsidered, and we held that when 
the settlement nf a boundary was made 
by tbe Oolleatorit did not more than establish 
where the boundary line lay, and that the 
owners of tbe respestive Survey Numbers 
were entitled to their property aosording 
to tbe boundary lines as 6zed by tbe CoL 
lestor. But we held that it did not prevent 
one of tbe disputing parties 61ing a suit 
in a Civil Court on (he ground that be 
had asquired a portion of his neighbour’s 
Survey Number by adverse possession, 
Therefore, in my opinion, both Courts were 
wrong in oomiog to the oonolusion that they 

(l) 10 B.4IG: 5 Iiid. Deo. (n. b.) 602 

(3)«0 Iud.Cai.437i 22 Bom. L. K. 1114 
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had no jariadiotioD to hear the salt, and 
that ther ought to deaide whether the plaint 
property wae. aa a matter of faat. the pro- 
party of the plaintiff or of the defendant 
aeeord.ng to the faeta proved in the ease. 

They have jorisdietion to deoide those ques- 

tions and it depends on the findings 

of faot whether the plaintiff is entitled to 
Baooeed. 

Xt was argned that the Secretary of State 
was a nesessary party to the suit, and that 
If he was not a party, then the Court 
had no junadiotion. But that point was 
never taken at the hearing, and no issue 
was raised. It may be, the Courts may 
hold that the plaintiff, before he san suooeed 
must get the order of the Revenue Authorities 
set aside. But that again is a question 
whish IS entirely apart from the question 
of jurisdietion. The appeal must be allowed 
and the ease remanded to the Trial Court 
to be heard on the merits. The appellant 
to get eosts in both Appeal Courts. Costs 
in the Trial Court to be eosts in the cause. 

Hiatoh, J.—I oonour. The judgments 
from which we are hearing this appeal 
were delivered before our decision in Afanak 
Y. Naravan (2). However, our decision 
in that ease really settles the point which 
arises here. It is perfectly true that 
the decision of the Collector is final as to 
the boundary line between two Survey Nam. 
bers. Nevertheless, as we held in Aionak 
V. Naravan X2), one parly or the other may 
by adverse possession acquire a title to a 
portion of his neighbour’s Survey Number 
In my judgment in that case I discussed 
pretty fully the reasons which led me to 
that conclusion, and I need not repeat 
them. Jt 18 argued that clause (2), which 
was in the year 1913 added to section 121 
of the Bombay Land Revenue Code, makes 

a difference. I do not, however, think that 
It makes any difference whatever to the 
reasoning, or to the decision, in Uan.kv. 
Narayan (2). It merely enables the Col¬ 
lector to evict summarily a landholder who 

la wrongfully in possession of land which 
has ^en adjudged by the settlement of a 
boundary, and no doubt the Collector might 
after inquiry decide that be ought to evict 
a person who had encroached upon h?s 
neighbour's borvey Number. But whether 
the Collector’s order would be legally oorreafc 
or not would still remain to be determined 
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The Courts bslow have based tbeir desision 
on the view that they had not any jurisdietion 
to determine whether the plaintiff bad or had 
not acquired a title as against the defendant 
by adverse possession. That is contrary to 
our previous decision, and I think is wrong. 
Ho the decrees of the lower Courts must be 
set aside, and the case must be remanded to 
be tried according to law. 

Appeal allo'ced. 


CALCUTTA HIGH COURT. 
AppiiL PROM Appsuixe DioRCi No. 1335 

OF 1917. 

May 19, 1920. 

Preisnl Sir Asutoeh Mookerjee. Kx., 
Acting Chief Justice, and Justice Sir 
Eroest Fletcher, Kx. 

KHETRA NATH MONDAL. aud on ou 
DBiTu His bbiks and Lboal Rbprbsinta* 
TIVIS H4RENURA NATH MONDAL and 
ANO rHRR— DiFSNDANrS— AppBLtAMTS 

veriui 

LAKHAN ^ARDARakdothirs—PLA iHXiFFi 

AND DAHARl BUNANI—Pro Jorma 
OlFSNDANT—R kSPONDRSTS. 

Ijandlord and tenanl—Abandonmtnt of Unancy^ 
Landlord taking potsouion undor agroement with 
tenant, whether ahandonmont^Bengal lenaneu Art 
(VIII of 1885», Seh III, Art. 8 —Landlord holding after 
termination of right to hold^Suit by tenant to ‘recover 
holding ^ Limitation, 


A Inndtord who, undor an agroomont with his 
tenant, takes poasesaion of tho tonaooy with a 
view ^ onltiTOlo it, cannot aet up the plea that 
tho land baa been abaodonod by the tenant, [p. 443 
col* ^ 

Whore a landlord takoa orer tho tenanoy of hlf 
tenant under a nsafrootuary mortgage, and oon« 
tinnoa In poaaouion after termination ®f bia right 
under tho mortgage, hia poaaeaaion is adrorae, and 
a amt by tho tenant to recover potaoiaion ia not 
governed, aa to limitation, by Article 8, Sobedule 
HI to tho^ Uongul Tenancy Act, aa there was no 
diaposacBiion within the moaning of that ArtioJe. IP. 
443, ool. 3.] 

Appeal against the decree of the Subordi* 
Date Judge, Rajehabye, dated the Ifith of 
March 1917. affirming that of the Mousif 
Naogaoo. dated the 12tb of Jnue 1916. 

Facts appear from the judgmeol. 

Babo Harat Ohandra Bey Ohowdhury (with 
him Babu So/ya Oharan Sinka)^ for th« 
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CHITRi MiTH UOMliL V. L&Kaill*SiRDiB 

Appellaotg,—The defendaot is the appellant. 
The appeal arises oat of a sait for reaovery 
of kha$ possession of an oooapanay holding. 
The raiyat exeeoted a nsafraotaary mortgage 
in my favoar in respeot of 5 ont of 8 plots in 
1896. Sometime after, the mortgagor, raiyat, 
left the village and has died. 1 took posses* 
sioD of the mortgaged plots by virtae of the 
mortgage whish has not been re*paid. It has 
been fonnd that I have also taken possession 
of the other plots as nell. The represeota* 
tives of the raiyat have brought this soit in 
1915. The Courts below have decreed the 
soit in respeot of the mortgaged lands. I 
would submit the raiyat having left the village 
after the mortgage there has been an abandon¬ 
ment of the holding. The plaintiff, therefore, 
oannot get a decree as the tenancy has been 
determined. The plaintiffs have no cause of 
action. My next point is that the suit is 
barred by limitation under Article 3, Schedule 
III of the Bengal Tenancy Act. The two 
years prescribed therein from the date of die* 
possession has long elapsed. I have been all 
along continuing in possession. Refers to 
Ram PeT$had Koert v. Jateahir Roy (1), 

Babn Krtghna Kamal Maitra, for the 
Respondent was not called upon to reply. 

JUDGMENT. 

Mookirji'», Acto. C. J.—This is an appeal 
by the defendant in a suit for recovery of 
possession of an occupancy holding. The 
holding belonged to one Budba Buna who 
executed ansufractoary mortgage of 6ve out 
of eight plots on the 24th August 1896, in 
favour of the superior landlord, the present 
defendant-appellant. The uenfruotuary mort* 
gage was to terminate on the 13th April 
1911. The landlord went into possession 
as osofrustuary mortgagee of the 6ve plots 
years later, the oacupanoy raiyat left the 
village, with the result that the landlord 
seised the opportunity to take posseseion 
of the remaining plots included in the 
holding. The ocsopansy raiyat is now 
dead. Upon the expiry of the nsafraotaary 
mortgage, the landlord has not vacated 
possession, and on the cth March 1915, the 
representatives of the oscapanoy raiyat 
instituted the present suit for recovery of 
possession. The claim has been decreed 
in respect of the 6ve plots included in tbe 
usafructuary mortgage, but has been dis* 


missed with regard to tbe remaindar. As 
there is no oros8>appeal we need not con* 
sider whether tbe claim in respeot of tbe 
other three plots has been rightly dismissed. 

As regards tbe 6ve plots now in dispute, 
two contentions have been advanced by tbe 
landlord, namely, that as there was an 
abandonment of the holding in 1898, there 
is no subsisting tenancy on tbe basis whereof 
the plaintiffs, as the representatives of tbe 
occupancy raiyat, can succeed, and secondly, 
that the suit is barred by tbe two years’ 
rule of limitation embodied in Article 3 of 
Schedule III to tbe Bengal Tenancy Act. 
In our opinion, there is no foundation for 
either of these contentions. 

It may be conceded that a holding is 
deemed to be abandoned by a raiy'it if 
three elements are established, namely, 
non-residence in the village, non-caUivation 
of tbe land of the bolding, and non paymeat 
of rent to tbe superior landlord. Tbe^^e 
elements, however, do not justify an infer* 
enoe of abandonment if tbe landlord him¬ 
self by an arrangement with his tenant, be 
placed in possession of either the whole 
or a part of the holding. The person com¬ 
petent to set up tbe plea of abandonment 
ib the landlord himself, because it is his 
interest that no portion of the cultivable land 
of the Zemindari ebould lematn uncultivat¬ 
ed, but if the landlord himself, under an 
arrangement with bis tenant, takes posses¬ 
eion with a view to cultivate it, he cannot 
set op the plea that the land has been 
abandoned. In tbe circumstances of this 
case, tbe plea of abandonment consequently 
fails. 


xne piea or nmuaiion is equally un¬ 
tenable. Under Article 3 of Schedule 111 
to the Bengal Tenancy Act, a suit by a 
taiyal against his landlord most be institut¬ 
ed within two years from tbe date of 
dispossesston. In this case, there was no 
ditpoitession. What happened was that 
after the 13th April, tbe possession of the 
landlord became adverse, be continued in 
posseesioD, altboogb be should have made over 
posfeesion to bis tenant upon termination 
of bis right under tbe usufruotoary mort* 
gage. Such a chain of events cannot attract 
tbe operation of Article 3 [tanchoo Eavali o 
Jajnestcar Uajhi (2)]. 


(1) 13 0. W. N. 899{ 7 0. L. J. 72. 


(2) 68 UA Cm. 844, 82 0. L. J. 9 . 
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The resalt is that the deoree of the 
Sabordinate Jadge is affirmed and this appeal 
is dismissed with oosts. 

Flitohbb, J.—I agree. 

Appeal dtimitsed. 


BOMBAF HI&H OOURT. 

OaiOIMAL OlTIL JUBtSDIOTIOS ApPUL NO, 1 

OP 1920. 

IxBOLVilioT Pbtitiov No. 732 OP 1914, 
Angast 9, 1920. 

Pretent :—Sir Norman Masleod, Kt., 
Ohief Jnetise, and Mr. Jastise Fawsett. 
LAKflMIRAM KBVALRAM BHATT— 

Appbllait 
ter tut 

PDNAMOHAND PITAMBBR- 

Rispopdbnt. 

Juritdiction of High Oourt to retirtin tuU in 
Fortign Ceurt^Preiidoney Town* Insolvency Act 
On of 1000^, •. ^S—~In*olvencv proceeding* in British 
Indui^Di*charge—‘8uit against insolvent in Foreign 
Court, maintoinaiititv of. 


insolvent proseedinge same to an end on 
the 1st of Ootober 1918, when the insq^vent 
got hie dissbarge. One of the opposing 
creditors mentioned in the sobedale, the 
respondent in this ease, has obtained a deoree 
for Rs. 2,B34>4 0 in -the Oonrt of the Sirohi 
State, in respeot of the debt for oosts in 
Bombay High Oonrt, Sait No. 5S1 of 1911, 
In the insolvenoy proseedinge it had been 
alleged that the insolvent had soooeeded, as 
the heir of his brother, to oertain property 
in the Sirohi Slate, bat he was able to 
prove that he was separate from his brother 
and that hie brother’s widow had adopted 
the insolpent’s son. It wonld appear that 
the respondent still hopes to be able to 
attaoh that property. The appellant then 
took oat a Rale in this Oonrt sailing upon 
the respondent to show sanse why be sbonld 
not be restrained from proseeding in the 
snit 61ed by him against the insolvent in 
Sirohi State and from exesnting the deeree 
passed in the said snit. 

The Rale was dissbarged on the 7th of 
Ootober li^l9 by Mr. Jastise Kajiji. The 
learned Judge in the aonrse of his jndgment 
says : — 


Tho High Oourt has joriadiotion to roatrain a 
party within its juriadiotion from proaoouting a 
suit in a Foreign Oourt, and tho prinoiplo on 
whioh this juriadiotion ia exoroiaod ia that tho 
Oourt aots in personam and will not anffor any 
one within ito roach to do what ia contrary to its 
actions of equity, merely hooaoao tho act tn bo 
done may bo, In point of locality, boyond ita 
jnrisdiotion. [p 445, ool. 1 ] 

It is oootrary to all idoae of equity tliat 
an insoWont trading and incurring debts in British 
India and having pro^^rty in foreign territory, 
whioh tho Official Aaaignoo ooald not get hold 
of, ahonld bo able to oomplotoly got rid of all 
bis liabilitioa os regards his oroditora Insido 
British India, and ihon prooood to enjoy his pro. 
perty outaido Britiah India, freo from all thoao 
Habiliioa. If, in aueh a oaao, after tho inaolvont 
has obtained bia disobargo, a creditor brings n 
•nit againat him to recover a debt in a Foreign 
Oonrt within tho juriadiotion of whioh tho in- 
lOlvont owns property, the High Court will not 
reatraio tho creditor from proceeding with the auit. 
[p. 446, ool. aO 

Mr, Bhandrakaft for Ihe Appellant. 

Mr. B. J, Wiidia, for the Respondent, 
JUDGEMENT,—Theappellant in this appeal 
is BO insolvsnt who has 61ed bis petition 
under the Presidensy Towns Insolveosy 
Ast, in Bombay on the 27th November 1914, 
Ae far m this Oonrt is eonetrned, the 


*'lt is sontended on behalf of the insolvent 
that, under sestion 45 of the Presidensy 
Towns losoWensy Ast, the disohirge amonot* 
ed to a release and, therefore, there was no 
debt and no eanse of aation for the snit 
in Sirohi State. In my opinion seotion' 45 
of the Ast only applies when a sreditor 
seeks to rfoover property of the insolvent 
whioh is in British territory or in foreign 
aonntry or State if snob foreign oonntry 
or State will resognise the Uffiaial Assignee 
of Bombay and hand over the property ha* 
longing to the insolvent in order that it 
may be applied for the benefit ol all the 
sreditors and be may not be allowed to 
keep it. Bat in this ease the Sirohi State 
has refnaed to reoognise the Offisial Assignee 
and has refused to hsnd over the property, 
as spp>ar8 from paragraph 6 of the opposing 
sreditor’s affidavit of 23rd September 1919. 
J, therefore, hold that there is nothing in 
the Insolvenoy Aot, nnder these sirsamatansse, 
to prevent a desree-holder from filing s 
snit in a Foreign Ooart and rsiovering 
his money from the property of the io» 

solvent." , , . , * 

The oppoiinj .s*sditor qodsr^jok qof t> 
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arrest the insoWent personally and to give 
Dotise to the other sreditora mentioned in the 
Bobedale of any property and money reoeiv* 
ed in ezeontion of the deoree in order to 
enable them to elaim reteable distribotion. 
No doobt, the point for egrnment before 
the learned Judge was whether the order 
of disobarge is a oomp.lete release or not 
from the debts mentioned in the eohednle, 
Saoh an order, no donbt, would be re- 
aogniaed by all Courts in the British 
Empire, but oertainly there would be 
no obligation on Courts outside British 
India to reeognise the order of disebarge 
as a aomplete release from debts mentioned 
in the order. The real question la whether 
this Court bae got jurisdiation to restrain 
a party from proaeeding in an aation in a 
foreign aountry and, if it has, on what 
prinoiple it will aat in oonsidering the ques¬ 
tion- This matter is disoubsed in Vanichani 
y, ^^khmtchand (1) by Mr. Joetioe Pratt:— 
There is no doubt as to the jurisdia- 
tion of this Court to restrain a party within 
its jurisdiation from proscoating a suit in 
a Foreign Court. The prinaiple on wbiab 
tbia jurisdiation is exeroised is set forth in 
the judgment of Lord Cranworth in the 
ease of Oarron Iron Oo. v. Maclaren (2), 


It is that 'the Court aats in personam and 
will not suffer any one within its reach to 
do what is aontrary to its notions of equity, 
merely beoause the aat to be done may be, 
in point of loaality, beyond its jurisdiation.’ ” 
Therefore, if we think that the aation 
of the opposing oreditor in 61iog the suit 
in the Sirohi State on the judgment of the 
Bombay High Court is aontrary to our 
notions of equity, we should aretainly 
restrain him from proceeding with that 
aation. Of oourse, that will not prevent 
him from aontinuing the aation in the 
Sirohi State ; but if he aame within the 
jurisdiation of this Court, proceedings might 
be taken against him for contempt. Now, 
on the particular faats of this ease, there 
ia nothing, as far as 1 can sea, which offends 
our notions of equity in the opposing creditor 
aontiouing bis proaeedings in the Sirohi 
State against the insolvent, who had Bled 
his petition to get rid of the obligation to 

decreed against him in the 

967, 44 8^272 ® P’ 

24 L. J. Ch. 620; 3 W B. 
WilplE. B. aaOiiOB. B. 961. 


suit I have referred to. He had no assets 
to hand over to the Offiaial Assignee and, 
as far as bis obligations in British India 
were aonaerned, the order of disaharge 
freed him from the liability to pay those 
costs. But if he has assets in the Sirohi 
Slate, there is no reason why the opposing 
creditor should be at liberty to take pro- 
aeedings in that State in order that be 
may recover hie debt from any property 
he may disaover situate in that State. 
Q-enerally speaking, it would certainly be 
aontrary to all ideas of equity that a party 
trading and incurring debte in Bombay 
and having property in foreign territory, 
which the Offiaial Assignee aould not get 
bold of, should be able to completely get 
rid of all bis liabilities as regards bis 
creditors inside British India, and then 
proceed to enjoy his rroperly outside 
British India, free from all those liabilities. 
This ease, in my opinion, does not come 
within any of the three classes cf cases 
which were referred to in Oatron Iron 
Oo. V. Maclarcn (2), in which it would be 
considered that a party within the jurisdia. 
tion should be restained from taking pro* 
aeedings outside the jurisdiation of the 
Court. 

I, therefore, think the appeal fails and 
it will be dismissed with costs. 

Appeal dismissed. 
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voluntary act ofTnoo liorawlf from tho •uccoesion, 
an effeotunlly afl if bHo had then died, and this 
Offacoment may bo effected by any process having 
tho effect of a mirrender or relinquishment or 
abandonment of her rights, provided that there 
fs a hona fiilc and total renunciation of the widow’s 
right to hold the property. The receipt of main- 
tcnanco by a widow in lieu of her estate amounts 
to a complete relinquishment of that estate fp 
449, col. 2; p. 460, col. 1.] 

Appeale from a jadgment of the Oalootta 
High Court, (Chitty aod Teunon, JJ.), dated 
the 22nd May 1913. 

Mr. De Gruvther, K. 0. and Mr. Dube, for 

the Appellants. 

Mr. Upjohn, K. 0, Sir W. Qarlh, K. 0. 
and Mr, Farikh, for the Respondent?. 

JUDGMENT. 

ViscODNT Cave.— These are consolidated 
appeals against three decrees of the High 
Court of Calcutta, dated the 22nd May 
1913, two of which affirmed decrees of the 
First Subordinate Judge of Sarar, dated, 
respectively, the 17th March and the 12th 
May 1910, while the third modified adeorteof 
the same Court dated the 18th July 1910. 

The facts leading up to the litigation 
may be shortly stated as follows ; Sri 
Rishun Singh, Baoboha Singh and JugaU 
kishore Singh were three Hindu brothers 
governed by Mitakshara Law and poisesstd 
of coneiderable properties in the districts 
of Saran and Qaya and in Oudh. Jugal- 
kishore died on the 5th July 1872 without 
issue, leaving a widow Musammal Anandi 
Koer ; Srikishun died on the 18th July 18/2 
without male issue, leaving a widow and two 
daughters; and Baobohu died on the 9th 
February 1874 leaving a sou, Mahabir 
Singb, 

After Jugalkishore'a death Baohohu applied 
to the District Judge of Saran, under Act 
XXVII of 1860, for a certificate to collect debts 
doe to the estate of Jugalkishore, alleging 
that the three brothers bad been joint in 
estate and that he was entitled as survivor 
to Jugalkiebore’s estate. This application 
was opposed by Jugalkiehore’e widow, Anandi 
Koer, wbo claimed that a partition between 
the three brothers bad been effected in the 
year 1864 and accordingly that at the 
date of her hoeband’s death the brothers 
were separate and she was entitled to 
■ucceed to her husband's estate. Bachchu 
died while this dispute was pending, but 
In the result the Diitriet Judge decided 


that the alleged partition had not taken 
place and acoordingly that the three brothers 
were joint and granted the certificate to 
Mahabir. This deoisioo, beiosr given only 
npon a question of representation, did not 
preclude Anandi Koer from raising tfae 
question of title again in a suit properly 
instituted for that purpose; but in fact Anandi, 
acting through her brother and Attorney, 
accepted the decision and executed an agree¬ 
ment, dated the 17th May 18 4. agreeing, 
in consideration of certain property being 
allotted to her for maintenance during her 
life, not further to oonte.st the matter ; and 
thereupon Mahabir took possession of the 
O'ltate. This transaction, the effect of which 
is in dispute, will ha referred to at greater 
length hereafter. 

Mahabir died on the 2l8t June 1894 
leaving no issue but leaving two widows, 
the defendant Mustmmat B'oagwat Kosr and 
Muiammat Rupkali Koer, the latter 
of whom was then enceinte and gave 

birth, on the 11th October 1894, to a 
daughter named Ramdulari Koer, Mahabir 
before his death executed a Will (to be 
referred to later), Probate of which was, 
on the 5th January 1895, granted to his 
two widows. The posthumous daughter, 
Ramdulari, died on the 4th Juno 1695, 
her mother, Rupkali, on the 8th February 
1899, and Anandi, the widow of Jugal* 
kishore, on the 4th August 1904. On the 
13th February 19C6, Bhagwat Koer, the 
eurviving widow of Mahabir, purporting 
to act under a power conferred upon her 
by her husband's Will, adopted the defend* 
ant Ragheshwar Indar Sabi as his 
eon and executed in hie favour a 
deed of adoption, dated the 17th February 
1906. 

The plaintiff Dhannkhdbari Prasad Singh 
is the nearest reversionary heir to Jugal* 
kishore and Mahabir, and olaime to be 
entitled to their estates ; and on the 20(h 
August 1907, he instituted the three suits 
out of which these appeals arise against 
the surviving widow and the alleged adopted 

son of Mahabir in the Ooort of the First 
Subordinate Judge at Saran, One Ambika 
Prasbad Singh, the purchaser of a part 
of the property, joined as co'plaiotiff 
in two of the suits, but need not 
be farther referred to. The causes of 
action in the three Buite axe differenti ao^ 
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it will be soDveDient to deal with them 
separately. 

In Snit No. 200 of 1907 (oat of which 
Appeal No. lOOof 1916 ariaee) the plaintiff 
Dhannkhdhari eaed to set aside the adop 
tioD of the defendant Righeshwar aa 
invalid and contended that the power of 
adoption conferred by the Will of Mahabir 
bad, in the eventa which bad happened, no 
operation. The terma of that Will moat 
now be referred to in detail. 

The Will of Mahabir, which was dated 
the 20tb December 1894, was divided 
into paragraphs. By paragraph 1 the 
testator, after reciting that he had then no 
male issue bat had two wives living, directed 
that if any child shonld be born of either wife, 
or if children shoald be born of both wives, 
they ehoold after his death become poshes* 
Bors of all bis moveable and immoveable 
properties whether ancestral or self-acquired, 
whereby the name and reputation of bis an¬ 
cestors might be perpetuated and the religious 
merit of bis family might be preserved. 
By paragraph 2 he directed that if at the 
time of bis death his children should be 
minors, bis wives successively should act 
as their guardians and manage the estate. 
It was contended that, although the word 
ohildren” (aulad) is used in the above 
two paragraphs, they were in fact intended 
to operate in favour of male children only 
but it is unnecessary to determine this 
question, as, in any event, the 6rst two 
paragraphs are controlled, so far as 
female issue are eoucerned, by the third 
paragraph of the Will. The third and fourth 
paragraphs of the Will are in the following 
terms:— 

3. If there be no son born of either 
of my wives and only, (c) daughter be 
born, in such a case also the management 
of the recual shall be conducted by either 
the senior or the junior wife, whoever may 
be existing and her (the daughter’s) 
guardianship and training and education 
ehall be couducted as provided in para¬ 
graph 2. She will have the daughter 
married in a good family as is the custom 
in my family. My wives op to the terms 
of their respective lives shall remain proprie¬ 
tresses and possessors as provided in para¬ 
graph 2. After the death of both of them 
my daughter shall become the proprietress, 
»Qd she ehall perpetuate the name and reputa¬ 


tion of my family by residing in my house 
and maiutaining the same as the absolute 
proprietress. 

4, If by the will of Providence no male 
or female child be born to me, in thatoass both 
my wives one after another as provided in 
paragraph 2, shall remain in concord, proprie¬ 
tors and managers and perpatuate the name 
and reputation of the family up to the terms of 
their lives. I also authorise my wives that 
if both of them exist, they, in concurrence 
or :f either of them die. the surviving 
wife alone shall select according to her 
choice some worthy boy from my family 
or the families of my relatives and adopt 
him, who shall remain obedient and dutiful 
as a son up to the terms of the lives of 
my wivesj and the said adopted son after 
the death of ray two wivei shall remain 

abiolute proprietor in my place as my son 

and he shall have all authority such as is 
possessed by me.” 

In the suit now under consideration it was 
contended by the plaintiff that, under the 
express terms of the Will, the power of 
adoption conferred by paragraph 4 was 
contingent on no male or female child being 
born to the testator, and that, as a daughter 
was born to him (although after his death), 
the power of adoption never arose He* 
also contended that Ragheshwar was not 
a member of the class, consisting of the 

A * S A ^ 4 or the families 

of his relatives, from which alone any adop. 

tion could be made. Both these contentions 

were upheld by the Subordinate Judge 

who accordingly set the adoption aside • and 

on appeal the High Court, while holding 
that Hagbeshwar was within the class 
described in the Will, agreed with the Sub¬ 
ordinate Judge in holding that, in the events 
which had happened, the power of adoption 

did not arise, and accordingly dismissed the 
appeal* 


Oq appeal by the defeulapta to thii 
Board, the appellants relied on the strong 
presumption that the testator, a Hindo, would 
have desired that, .□ the event (whioh hap. 
pened) of hie having no child who 
survived him and attained maturity a 
should be adopted to him by hia^w?H 
and contended that the Will h 

fltrued as having that effect The n 
tion ta no doubt strong and in 
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lo defeat an adoption not olearly in excess 
of the power; bat in the present case it 
appears to their Lordships to ha impossible, 
withoot nndnly straining the words of the 
Will, to pat epon it the oonstrootion son- 
tended for on behalf of the defendants. The 
words “if no male or female ohild be born 
to me" clearly govern the whole of para¬ 
graph 4 of the Will, inolading the power 
of adoption; and it I is impossible withoat 
going oatside the terms of the Will and 
in fast making a Will for the testator, to 
hold that, in the events which happened, the 
power took effect. 

The resnlt is that the decision of the Hi^h 
Oonrt in thisaait is right and that this appeal 
mast fail. 

In the Sait No. 198 of 1907 (oat of 
which Appeal No. 131 of 1916 arises) the 
plaintiff Dhanakdbari soed for a declara¬ 
tion that, under the terms of the Will of 
Mababir and in the events which 
had happened, the plaintiff was entitled to 
immediate possession of Mahabir’s estate. 
He baaed bis claim on the contention that, 
on the true oonstraotion of paragraph 3 of 
the Will, the widows were only entitled to 
be guardians of the testator’s daoghter and 
to manage the estate daring her lifetime, 
and that upon her death the estate passed 
to her mother Rapkali and on the death 
of the latter to the plaintiff. The Snb< 
ordinate Judge held that, on the true con- 
etruotion of paragraph 3, the widows took 
life-estates in succession and that on the 
death of the surviving widow the property 
passed to Ramdalari or her reprei^eotatives 
under section 1 6 of the Succession Act. 
He, therefore, dismissed the claim for posses¬ 
sion, but added to his judgment a declara¬ 
tion, under section 42 of the Speci6c Relief 
Act, of the right of the plaintiff as heir 
or Ramdalari to sacoeed to the estate of 
the testator after the death of the surviving 
widow Bhagwat Koer. Both sides having 
appealed to the High Ooort, that Court 
affirmed the decree of the Subordinate Judge 
dismissing the suit for possession, but struck 
out the deolaratioD as to tbs plaintiff’s 
reversionary right, holding that his plaint 
•outaioed no claim for cnch a declaration 
and that the plaintiff bad not made out his 
title to Buucceed to the estate of Ramdalari. 
The plaintiff thereupon appealed tu this 
Board. Their Lordships agree with the 


deoiaion of the High Court in this ease. They 
are satisfied that, on the true oonstraotion of 
the Will and in the events which happened, 
the estate was given to the testator’s widows 
suosessively for life, and after the death of 
the survivor to Ramdalari. So that Ramdalari 
became entitled at birth to a reversionary 
estate under section 106 of the Soscession 
Act; but the plaintiff has not in this suit 
adduced evidence proving his claim to be 
entitled to her eitate, and accordingly no 
declaration shonld be made in his favour, 
under the Specific Ralief Act. This appeal, 
therefore, also fails. 

In the Suit No. U9 of 1907 (out of which 
Appeal No. 117 of 1917 arises) the plaintiff 
sued to recover the estate of Jugalkiehore, 
alleging that in the year 186i the three 
brothers, Srikishuo, Baohebu and Jugal- 
kishore, separated and partitioned their 
properties between them, and that accord¬ 
ingly on the death of Anandi in 190-i the 
plaintiff, as the next reversionary heir, 
succeeded to Jngalkishora’s estate. The 
plaintiff also alleged in this sail that certain 
properties in Qaya held under vioVtifr>ifi 
leases in favour of Bacbohu alone in fact 
belonged to the three brothers jointly and 
were partitioned with the other properties. 
The defendants denied the alleged 
partition and, as an alternative, relied npon 
the agreement of 1874 above referred to 
as amounting to a relinquishment by An* 
and! of her estate to the next reversionary 
heir Mahabir, so as to vest the whole 
proprietary right in the latter. They also 
alleged that the Oaya properties belonged 
to Baohohu alone. 

Upon the issues so raised a large amount 
of oral and dosumentary evidence was 
addneed, and, in the result, the Subordi* 
nate Judge was satisfied, notwithstanding 
the decision in 1874, that the alleged 
partition bad in fact taken place, and 
accordingly that Jugalkishore at bis death 
was separate in estate. He also held that 
the Qaya properties belonged to the three 
brothers and were included in the partition. 
With regard to the trausaotion in 1874, 
the learned Judge held that the agreement 
executed on behalf of Aoandi was not 
within the authority of her agent and waa 
obtained by corruption, and that such 
agreement waa never ratified by Anandi. 

He accordingly made a decree io favoac 
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of the plaintiff. An appeal to the Hi(;b 
Ooart against tbisdeoiaion was dismiseed. 
On the appeal by the defendants to the 
Board, it at once appeared that, upon the 
question of the partition and upon the 
qaestion of the ownership of the Gaya 
propertiee, there were oonourrent Bndings of 
fact in favour of the respondents wbioh 
eould not well be questioned ; and aoaord* 
ingly the argument of the appellants turned 
on the legal effect of the transaetione of 
1874, which must now be more fully 
stated. 

After the decree of the District Judge, 
delivered on the I6th April 1874, 

by which be held that the three 

brothers were joint in eata!e and ao 
•ordingly that Mahabir was entitled to a 
oertiBeate, negotiations were entered into 
between Mahabir and the Attorney of 
Anandi, her brother, Baba Dukharan 
Singh, and on the 17th May 1574, two 
ekrarnamat or agreements were eiecuted. 
By one of these ekramamat, which was 
executed by the Attorney on Anandi’s 
behalf, after a recital of the recent litiga* 
tioD and the grant of the certiBcate to 
Mahabir, it was stated that Anandi, "in 
admission and acoeptance of the judgment 
and order of the District Judge,” and in 
eonsideration of the fact that Mahabir was 
the heir, proprietor and possessor of the estate 
of the three brothers, and that ebe bad no 
proprietary interest therein and was entitled 
to maintenance according to the position of 
the family, 'ceased from litigation,” and 
that Mahabir, as the beir of the three 
brothers, bad given her an S-annas share 
of a certatin Sdoutah oat of the joint estate 
of all the three brothers for her main* 
tonance daring her life; and after reciting 
that Mahabir bad on the same day exe* 
cated an ekrarnimo, to the same effect, 
the agreement oonolnded : "Now, contrary 
to the terms of these ^krarnamas, my 
principal shall have no right, claim, dis¬ 
pate or demand in respect of the estates 
of the deceased persons against Baba 
Mahabir Prasbad Singh.” On the aame 
day Mahabir executed another eHrarnama 
in eimilar terms, whereby be secured the 
agreed mainteDance to Anandi daring her 
J.® pursaanoe of these documents. 
Mahabir was forthwith let into poisession of 
Ihe whole property of the three brothers i 

29 


and from the date of these docaments antil 
her death in 1904 Anandi duly received the 
agreed maintenance witbont dispute or ob¬ 
jection. 

It was considered, both by the Subordi¬ 
nate Judge and the High Court that these 
docaments were executed by the agent of 
Anandi without authority and in consideration 
of the payment of a bribe to him. Tbeir 
Lordships canuot accept that view, There 
was indeed some evidence to show that a 
sum of Rs. 3,000 was paid by Mahabir 
to the Attorney some time after the execu¬ 
tion of the docaments ; hot it was not 
proved that this sum was not paid in due 
course to the Attorney as agent for Anandi 
and duly accounted for to her. In any case, 
the agreement having been accepted and 
acted upon by both parties for a period of 
thirty years without objection, and the 
stipulated maintenance having been duly 
received by Anandi daring the whole of 
that period, it is not open to the plaintiff 
now to dispute the authority wbioh was 
plainly admitted by Anandi herself daring 
her lifetime ; and, in view of this circum¬ 
stance, it appears to the Board that the 
agreements in question must be treated 
for all purposes as binding upon Anandi 
and the transaction cannot now be distarb- 
ed. In this aspect of the matter it 
became necessary for tbeir Lordships to 
consider what was the true legal effect of 
the transactions referred to. 

The power of a Hindu widow to sur¬ 
render or relinquish her interest in her 
husband's estate in favour of the nearest 
reversioner at the time has often been 
consideied and was fully dealt with by 
the Board in the recent case of Rangcuami 
Qounden v. Nachiappa QounJen (1). As 
pointed out in that case, it is settled by 
long practice, and conBrmed by a series 
of decisions, that a Hinda widow can 
renounce the estate in favour of the nearest 
reversioner, and by a volunlary act efface 
herself from the euceessioD, ae effectively as 
if she bad then died. This voluntary self- 
effacement is sometimes referred to as a ear- 
render, semetimea as a relinquishment or 
abandonment of her rights ; and it may 


(1) 60 Ind. Oas. 4fl8, 40 I. A. 72; SOM. L. J. 493 , 17 
A. L. J. f>36; 29 0. L. J. 689; 2 1 Bom. L. B. 640* 23 
?' m' Vl0l9) M. W. N. 202; 42 M. 628; 26 M. 

L. T. 6 | 10 b. W. 106; 1 U. P. L. E, (P. 0.) 60 (P, C.). 
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be effeoted by any projese having that 
effect, provided that there ia a 6ona Hdf 
and total renunoiation of the widow a rififht 
to hold the property. In the present oa'^e 
there was indeed no formal surrender by 
the widow of her estate ; bat there was 
an express agreement, bindinj? opon her, 
that for eoneideratioDs whioh appeared to 
her saffioient ahe wonid abandon the olaidj 
whioh at the time she had a good right 
to make and woold have no right, olaim 
or demand in reapeot of the o^ta'e of her 
late hasband. It is trae that the dooa- 
menls were drawn up on the footing, not 
of a Rorrender of an aoknowledged right, 
bat of an admission that tlie right did 
not exist ; baf, in eobstanop, and disregard* 
ing the form, there was a oomplete self* 
effaoement bp the widow whioh preoladed 
her from asserting any farther slai n »o 
the estate, The qaestion is no dnnbt oin 
of diffioolty, bat, upon the whole, their 
Lordships have oome to the oonolosion 
that the exeootion of the two ekrarnamai 
followed by the aooeptanoe for thirty peats 
of maintenance ander the terms of those 
doonments, amoonted to a complete relin. 
qaisbrnent by Anandi Koer of her estate 
in favoor of Mahabir, and aooordiugly that 
the title of Mahabir’s representatives is estab¬ 
lished and the plaintifT's action should have 
been dismissed on this ground, 

Their Lordships will aso'^rJingly humbly 
advise His Majesty that the appeals in 
Suits Nos. 200 and 198 be dismissed and the 
appeal in Suit No. 199 allowed, and that tie 
last mentioned suit be aoaordingly dismissed. 
The plaintiffs will pay to the defendants 
their eoits of the hearing of Suit No. 199 
before the Sabordinate Judge except the 
eoBte of Issues Nos. 4 and 5 (rotating to the 
partition and the Gaya estates) on whioh 
they succeeded, and will also pay to them 
their eoate of the appeal to the High 
Court in that suit. The defendants will 
pay the plaintiffs’ coats of issues Nos. 4 and 
5| with the usual set off. Upon these eon- 
aohdated appeals to the Board, in whioh 
eaeh party has partly eoeoeeded and 

^ wi** be DO costs on 

either side. 

Solicitors for the Appellants: —Messrs. IKai- 
ktm And Hunter, 

Solioitorj for the EUspondentc:-Mr. S. 
iftlgadoA 


LAHORE HIGH COURT, 

Civil Repision PErmow No. 3S5 of 1920. 
November 18, 1920. 

Present: —^\r. Juetioe VVilberforce. 

The F.rm MAKHAN LAL TEJ PAL 
OF DELHI— Defendant— 

PlTITIONEa 

trriMA 

The Firm JAI NARAIN BIRJ 
RAJ OF DELHI— Plaintiff- 
Respondent. 

Civil Procedure Code (Act V of IPOS), s. 115— 
Interlocutory order—Order iilloioiny pjrty to produce 
addition'll evidence after closift-j case—Revision, 
wTicIher competent. 

Intorforcnco by «-jiy of roviBlon with intorlocu- 
t )ry onlors is only justiliod whoro irromodiablo 
dnmng*. 19 likely to result [p. AM, ool. /.] 

In n suit for the roenvory of a sum of money five 
issues were framed and both the parties produced 
their evidence, at the conclusion whereof the plaintiffs 
asked for iH'rmission to produce additional evidence 
oti the second issue. The Court refused the 
appHcalion but allowed the plaintiffs to produce 
further evidence on the fifth issue The defendants 
applied for revision to the Ilitfh Court: 

Held, that there was no possibility of irromedinblo 
damage being done to tho defendants and that, 
therefore, the petition for revision was not competent, 
[p. Aft I, ool. 2 J 

lialnkrishna Udayir v. roitudevo Aiyar, AO Ind, 

Cas. 650:40 M. 7»n; 11 Bur L. T. ASj 16 A. L J. 
0A^{ 2 V. L, W. lOlj 33 M. L J. 60; 26 0. L. J. 143; 
19 Bom L. R. 7l6j (191?) M W. N. 62H{ 6 L. W. 
GOI, 22 C. w. N 50; 44 I A. 201 (P. 0.|, followed 

Petition, under section 14 of Act 1 of 1919, 
for revision of the order of the Senior Sub 
ordina'e Judge, Delhi, dated the 20lh April 
1920. 

Lala Mehr Ohanl Mahojon, for Bakhshi lek 
OkanJ, for the Petitioner. 

Lala Moti idagar, R. S., for the Reapend* 
eat. 

JUDGMENT.—In this oafle 6ve issues 
were framed bet«veon the parlies and both 
parties produced their evidence. At the 
oonoln.ston of the evidence the plaintiffs 
asked for permission to prodose additional 
evideuce on tho soaond issue. The trying 
Court, in an order whioh is somewhat 
difficult to understand, refused plaintiffs* np* 
plioatinn but allowed them to produce fur* 
ther evidence on the 5tb issue. Against 
this order the defendants 1^® an 

application for revision, stafing that their 
case will be materially prejudiced if plain* 
tiffs are given further opportunity, although 
the trying Court baa agreed to give them 
an opportunity for rebuttal. Against thig 
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applioition Mr. Moti Sai^^r for the plaintiffs- 
respondents has urged that no qaestion of 
joriediotion is involved and that there ie, there¬ 
fore. no ground for revi-ion. He has referred 
speaially to Halakrahna Ud’tyar v. V'lsudeva 
Aiyar (1), a Privy Ooonail judgment. He 
has also referred to Haur Kaur v. hfunni Lai 
(2), Raoji Baburao v. Bamilal Narayan Mar- 
tcarf(3), A/a E Ko v. A/a Pica /-/mi (4) and 
Max Bahai Mai v- Brij Lai (5). He further 
points out that an appeal will be allowed 
against the deeiiion of the trying Coart and 
that any objeetion against the prooedure 
adopted san be made in appeal. He sites a 
praotioally similar ease reported in Qaya 
Singh V. Name B^ngh (6J in which a Division 
Bench refused on revision to hear objections 
to an order allowing additional evidence to 
be recorded. Finally, he refers to the plain 
wording of seoHon 115, Civil Procedure Code, 
to the effect that on revision the High 
Court may call for the record of any case which 
has been decided and urges that the powers 
of revision of this Court are limited to in¬ 
terference in decided cases, He cites many 
authorities on this point on which thellatest 
appears to be Bat Rami v. Jaga Dullabh (7). 
As against this preliminary objection the 
learned Counsel for the petitioners cites 
Bindley v. Joynaroin Maruari (b) to the 
effect that any illegality committed during 
the course of the (rial is a question of juris* 
diction, inasmuch as no Court has juri^j. 
diction to pass an illegal order. This judg- 
meat appears to me to stretch unduly the 
langonge of section 115 and to be nUiuly 
opposed to the Privy Council judgment 
reported in Balakriehna Uiayar y. Vaau -era 
Aiyar (1). He also refers to two 
recent judgments of this Coart Imdai 
All Shah V. Bayed Alt (9) and Gauri Shan- 


(l)40lml. Cue. 650j« M. 79’, ll Qur T 4 
« A. L. J 645; 2 1». L. W. tOI, 33 M L. J. 60-J 

Bom, L R. 715;<i»l7l \f W « 
628; 6 L. W. Wit 22 0. Vf N. W. 41 I. A 261 iP *C 

( 2 j 63 Ind Cue. 441; 134 P.R. 1019: 46 P L R 102 f 
f3;63 Ind^Cac. 136, 43 B,7.35, 2.’Bom R «3 

(A^) 86 ^ ' 

^^17) 67 Ind. 0.». 666, 41 B. 019i 22 Bom. L. J 

“PP- : 

‘9J 40 lad Cos. 65, 26 P. E, 1917 . 


kix V. Oanga Ram (10), in which it was held 
psrmissible to interfere with interlocutory 
orlersonthe revisional side. Thais ji la¬ 
ments, for one of which I was responsible, may 
or may not lay down a cirrect view of tbs 
law, but any how they only go so far as 
to lay down that interference is only justihed 
where irremediable damage will result. In 
the present case there is no possibility of such 
irremediable damage. 

Agreeing with Air. .Moti Sagar’a objec¬ 
tions, I dismiss the petition with costs. 

Peliiion ditmieted. 

(10) 52 Ind. Caa. 859; 77 P. R. 1919. 


NAGPUR JDDfCUL COVIAKSSIONER’S 

COURT. 

First Civil Appiii No. 15 -Bof 1919. 

January 22, 1920. 

Present Mr. Mittrs, A. J. C. 

UDEBHAN —PLiiNrfFK —Appellant 

tersUB 

EINGRAO AND Orde6!4^DSK£HDANT8^ 

RtSFONOCHTS. 

Iltni'i law^Succeision^Acceleratxon, how effected 
—Limited owner and full owner, distiitction between. 

The Bocooasion of tho next roreraioner cau be 
accelerated only by a limited owner, lilce a Hindu 
widow, by making a surronter or by rolinqaish- 
me it A full owner can only transfer either by 
sale or gift and such transfer can only be by a 
regiatored instrument, [p. 452, col. l.j 

First appeal from the decree of the Sub- 
Judge, Morsi, dated the 23rd December 1918 
in Civil Suit No 22o of l9l’5. 

Mr. M. V.Jjthi, for the Appellant. 

Sir B. K. Bose and Mr. Barlingay, for the 
Respondents. 

JUDGMENT.—The plaintiff claims to be 
the assignee of a mortgage-deed. The deed 
of assignment has bsen executed by 

AfuamTiat Yaihcda, the step mother of the 

Uh male-holder, Chandrabhau, who died 
abiut the year 1905. It is no longer 
disputed that upon Chaudrabhau’e death 
his estate devolved upon bis grandmother, 
Musiinnat Bayajabai, who died in 1908! 
It is aldo now admitted that, after the 
death of Musam-nat Bayajabai, the estate 
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devolved on Chandrabhan’e step eisterp, 
ohewanti and Jaiwanti, and not on Chandra- 
bhans stepmother, ilusammat Yeahoda. 
In the plaint the plaintiff appears to have 
tbonght that Musammat Yashoda was a 
preferential heir and no referenee was made 
to her daoghters, Shewanti and Jaiwanti. 
Later, in the ooarse of the pleadings, the 
plaintiff stated that Shewanti and Jaiwanti 
orally reliDqnished the»r rights in favonr 
of their mother when the deed of assign- 
moot was exeanted by her. The lower 
Court has held that the relinquishment has 
not been proved and aannot also be effeoted 
without a registered instrument. 

It is unneoessary to deal with all the 
points raised in this appeal. Shewanti and 
Jaiwanti, being the step sisters of the 
deaeased, obtained an absolute estate ; it is 
only a limited owner like a Hindu widow 
who aan aaaelerate the next reversioner’s 
sueaession by making a surrender or 
relinquishment. A full owner can only 
^ansfer either by sale or gift. As the 
Transfer of Property Aat was in forae in 
Berar at the time, suah a transfer aan 
only be by a registered instrument. There 
being no suah registered instrument it is 
unneoessary to examine the oral evidenoe 
ID tbe oaae. Bat I eDtiraly agree with 
the estimate of that evidenae formed by the 
learned Subordinate Judge. 

No^ question of estoppel is raised in the 
pleadings nor are there any fasts established 
by evidenae whiah would entitle the 
appellant to argue that Jaiwanti is estopped 
by reason of her aonduat. On this view 
it is nnnesessary to examine the other 

grounds of appeal. The appeal is dismissed 
^th sosts. 


Appeal dumitied. 


BOMBAY HIGH COURT. 

First Oivil Appeal No. 86 op 1918. 

June 7, 1920. 

Present :--Sir Norman Maaleod, Kt., Chief 
Justiae, and Mr. Justice Fawaett. 

MADHAVRAO MORBSHWAR 
BHADANEKAR —Pluntipp—Appellant 

versus 

SECRETARY op STATE pob INDIA— 
Dipendant— Respondent. 

Pensions Act iXXIII o/l87l), M. 4, 6-Suit 
lYcorer BArdoshmukhi hoq, tnain/ainabib/y of^ 
Cerltncalet whether necessary. 

A snit Against the Secretary of Stato for India 
to recover the fnrdtfs^ifnuA/ii haq falls within the 
purview of section 4 of tho Pensions Act, and is 
not maintainnblO in tho Absence of tho roquisito 
cortiflcat« under sootion 6 of tho Act. fp. 46.1, ool. 2j 
p 454, col. 1 .] 

biret appeal from the deoisiou of the 
District Judge, Ratnagiri, in Suit No. 1 of 
1916. 

Mr. Patwardhan (with him Mr. P, B, 
Shinijne), for the Appellant. 

Mr. 8. 8. Patkar, Ooveroment Pleader, 
for the Respondent. 

JQDGMENT. 

Macleod, 0. J.—The plaintiff Gled this suit 
against the Secretary of State to reaover 
bia two per cent. 8ardeshmukhi haq in 
certain villages in Deogad Taluka not on the 
old iafna6andi but on the survey assessment. 
Tho suit was dismissed by the Distriot 
Judge on the ground that the snit same 
within seation 4 of the Pensions Ast, and 
that, AS the plaintiff had not prodused 
a aertlBoate as provided for by seation 6, 
be ooold not proceed any further in (be 
suit. 

The only ground wbioh has been argued 
in appeal is that the Pensions Ast, so far 
as it deals with pensions and grants of land 
revenue in Ratnagiri, is ultra vires. The 
appellant relies on the desision in Seoretary 
of 8*ats for India v. /. Moment (1). The 
question, therefore, arises whether a suit 
would have lain against the East Indie 
Company to reaover on a grant of land re¬ 
venue in Ratnagiri; if sash a snit would 
have lain, then it would also lie against 
the bearetary of State, and any provision to 

(I) ISInd. Om. a2| 40 I. A. 48: 18 M. L. T. 6S| 

17 0. W. N. leOt (1918) U , W. N. 46| 16 Bom. L. B. 

27i n A. L. J. 40, 17 0. L. J. 194, 6 Bar. L . T. ll 24 
M. L. J. 460} 40 0. 891| 7 L . B. B. 10 (P. 0.). 
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UlDHiVRiO V. BIORITiRT OF STATE FOR INDIA, 

the ooDtrary eontravenes eestioD 65 of the 
G-OTerDmeot of India Aot of 1858. 

In Peninsular and Oriental ''team Navigation 
Oo. V. Secretary of State for India (2), Sir 
Barnes Peaoock, Chief Jastiee, eonsidered 
what snits woald lie against the Company 
and what suits wonid not lie. At page 14 
he said : Where an aat is done or a aoutraat 
is entered into, in the ezeroiee of powers, 
nsaally oalled sovereign powers, by whiob 
we mean powers whieh sannot be lawfally 
ezeroised ezoept by a Sovereign, or private 
iudividoal, delegated by a Sovereign to eze* 
raise them, no aetion will lie.” 

In Vasudev Sadashiv Modak v, Oollector 
of Ratniigiri (3) the plaintiff 61ed a 
BQit to reoover from Government certain 
emolnments dae to him as deshmukh of 
four mahali, plaintiff alleging that he was 
the hereditary dethmukh thereof. It was 
held by the Privy Oounail that the learned 
Trial Judge was right in dismissing the 
suit on the ground that it was ezoluded 
from the jurisdietion of the Civil Ooorta 
by the Pensions Aot of 1871, seotion 4. 
At page 125 their Lordships say : '*lt is 
diffioult to see how the Government oould 
impose upon the ryote the obligation of 
paying these allonanoes to their offioere, 
ezoept by theezeroise of their sovereign right 
of imposing and reaeiving a revenue from 
all lands which were not in their nature 
rent-free”. 

The Last India Company, therefore, were 
exeraising their sovereign rights in aollealing 
land revenue. It would follow that, if they 
ahose to grant any share of that land 
revenue to individuals, they were doing 
BO, not as a mere matter of aontraot in 
the ordinary affairs of life, but in the 
exercise of sovereign rights. It would follow 
then, from the passage I have already 
sited from the judgment of Sir Barnes 
Peaooak, that an action would not lie against 
the Bast India Company on a grant of land 
revenue. It is true that the point was not 
taken in Pasudev Sadaihio Modak v Oollector 
of Ratnagiri (3) that the Pensions Act, so 
far as it barred a suit against the Secretary 


? A. 0. 0. 166. 

Q« 2B. Oflj 3 3atb. P. 0. J. SiW; 8 

Bar P, 0. J. 701i 1 IdU. Jur. 837| 1 Ind. D«o. (n. e.) 


of Stale on a grant of land revenue, was 
ultra tires. But, in my opinion, it would have 
to be directly pointed out to os that a suit 
on a grant of land revenue would have 
lain against the East India Company before 
we can say that the Pensions Act is ultra 
vires- I do not think that it can be argued 
that, because under Regulation XXIX of 
1827, which applied only to the Zillas of 
Poona and Ahmadnagar aubseqoent to the 
conquest by the Company of the territories 
of the late Peshwi in the Deccan and 
Khaodesh. such suits would not lie in those 
Zillas, it can be deduced therefrom that 
such suits would have lain as regards grants 
of land revenue in any other territories of 
the East India Company. In my opinion, 
the real test is whether the East India 
Company was exercising sovereign rights 
and powers or was acting as an ordinary 
individual, as it would be doing, for in¬ 
stance, if it engaged in trade and in the 
couree of such business caused wrongful 
damage to the inhabitants within its ter. 
ritories. In my opinion, therefore, the judg. 
ment of the learned Judge in the Court 
bslow was right and the appeal must be die* 
missed with costs. 

tAWCETr.J.—I concur. The point before 
us was considered in Secretary of State 
for India v. Jujahir Lai (4), where a similar 
contention was overruled on the ground that 
the jurisdiction of the Courts had, prior to 
the enactment of the Peoeions Aot of 
1871, been expressly barred by Regulation 
XXIV of 1793, section 17. Accordingly 
it was held that the East India Company 
could oot have been sued in respect of a 
pension falling under the Pensiona Aot at 
the time of the transfer of the Company’s 
powers and liabilities to the Crown. 

The appellant's Counsel has, no doubt 
been able to show that a similar dear 
enactment does not apparently exist in 
regard to the territories administered by 
the East India Company iq the Bombay 
Presidency, except the Zillas of Poona and 
Ahmadnagar. under section 6 of Bombaw 
Regulation XXIX of 1827. The learned 
Government t*leader has not referred us to 
any enactment for the other territories 
whish expressly bars claims against Go 
varnment on n.,oont of pensions eieept 
RsguUtioo II of I-lf, eaolioQ 15. That enact 

(4) 29 Iml Cas. 1«, S7 A. 3JS; 13 A. L. J. 4» 
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ment lays down the prjiiAiple that, ezeept in 
eertain epeoiBed oaiee, the eoDtinoanoe or die* 
oontinnanoe of all peneions shall depend eolely 
on the pleasore of Government, and shall 
not be snbjeat to cognisacee or determine* 
tion in any Conrt of Juetioe. Bnt the effioaey 
of this is Ecmewhat weakened by the eub- 
eeQQent prevision that, where any person 
deems himself aggrieved by the aot of tbe 
Collestor in respeot to a pension, he oan 
sne for redress in a Civil Conrt. This 
enactment is also resoinded by eeotion 1 
of Regulation I of 1827; and it is possible 
to contend that claims against Government 
on aeeonnt of pensions fell onder the wide 
terms of section 2l of Regnlatfon 11 of 
1827. Bot, in view of the clear principle 
laid down in Regnlation XV of 1815, I 
very moch donbt whether in practice claims 
against Government on aocoont of pensions 
were taken oogn zanae of by Civil Coorta 
in tbe time of the Kast India Coroptiny, 
and no each ease has been cited to os. 
It is possible, therefore, that it was not 
considered neceesary to make an express 
enactment in regard to the old territories of 
tbe kind speoiBed in Regalation XXIX 
of 1827. 

If the qaestion before ns depended entirely 
on this partioolar point I think farther 
inquiry would be desirable. But I agree 
with the learned Chief Justice that a suit 
eoold not have lain against tbe Bast India 
Company, because the ooutinoance of tbe 
pension on which the plaintiff bases hie 
claim was a sovereign act, as is clearly 
shown by tbe judgment in the case of 
Vatudeo Sadathiv Modak v. ColUcior of 
Bainagifi (1). Therefore. I atn of opinion 
that tbe contention fails and tbe appeal 
should be dismissed with costs. 


Appeal dumitted. 


CALCUTTA HIGH OU^T. 
Appkjl fkom Appiolati DiCais I^o. 223 

OF 1917. 

December 5, 1918. 

Preeent :—Mr. Jnetice Richardson and 
Justice Sir Syed Sbamsnl Hade, Kt. 
BIPIN CHANDRA SARKAR and otobrs 
—Plaintiffs—A ppillantb 
tersuB 

BiSAhTA KUMAR CHAKRAVARTl 

AND ANOTHBR—DgFBNDA^TS—RiSPONDBSTS. 

Landlord and Tenant—Perm%»$ii<e occupancy— 
Staluft of occupant—Ejectment, liability of occupier to, 

A person who enters upon land subject to an 
ngreomont to be afterwards arrived at as to the 
rent, oto , and continues on the land without any 
concluded agreement having been arrived at, does 
not hold the land as a “raiVaf" within the definition 
of that term in the Bengal Tenancy Act, because, 
his possession being merely permissive, ho does 
not ncqoiro a right to hold the land for cultivation 
and is subject to eviction at the will of the land* 
lord after reasonable notice to remove his effects, 
[p. 4W, col. 1.] 

Appeal against the decree of tbe Addi* 
tional District Judge, Myrnensingb, dated 
tbe 25th of September 191B, affirming that 
of the MuDsif Bret Court, at Kisboregnoj, 
dated the 22nd of Maorh 1916. 

Mr. N. 0. Dot and Babn Berair.bo Oh, 
Ouha, for the Appellant, 

BAbu Qopal Ohandra Dot, for tbe Respond 
ent. 

JUDGMENT—The plaintiffs in the suit 
out of which this appeal arises are the 
proprietors of a plot of land which is in 
the possession of tbe defendant. They brought 
the suit to eject tbe defendant on the 
groand that he was in wrongfol possession 
witbont, as the plaintiffs allege, obtaining 
any settlement from the plaintiffs or from 
the predfecereor of tbe plaintiff No. 2. 
The defendant, on tbe other hand, claims 
the r ght to oesupy the land as an ordinary 
raiyati bolding. The issue whiah arises is, 
whether tbe defendant has a right to bol^ 
the land as a tenant or ratyat under the 
plaintiffs. On that issne the Trial Court 
found in favour of the defendant and 
dismissed tbe suit, Tbe plaintiffs appealed 
from that decision. The learned District 
Judge took a different view of tbe faets. 
He found that tbe defendant bad bees 
peimittsd hy the landlord to enter upon 
the land fubjecl to an agreeirent to be 
efterwardf arrived at ‘*ae to the ren^, etc,” 
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He farther found that no eonaladed agree¬ 
ment was ever arrived at In the<ie 
oiraametanoes, it seems to as that the 
defendant, if not a trespasser, has no 
right to bold the land as a ratpa^, be 
does not eome witbio the defioition of 
raiyat*' in the Bengal Tenanoy Aat, beoaose 
he has not aaqaired a right as against 
plaintiffs to hold the land for the purpose 
of oultivatiog it. His possession is permis¬ 
sive, At the highest, bis position would 
appear to be that of a person who is 
known in England as a teoant at will 
or a tenant by safferanoe. He is sabjeot 
to eviation at the mere will of the plaint¬ 
iffs though he is doubtless entitled to 
reasonable time to remove bis effeots. We 
sannot agree with the learned Distrlot 
Judge that, on the faots found, the defeod- 
ant has an implied lenansy or an implied 
right to hold the land as a raiyat. Nor 
oan we agree with him that the plaiotiffe 
are estopped from denying that he has eush 
a right. 

It may be that, if the defendant had asked 
for oompensation in this suit for the improve¬ 
ments wbiob he says be has made npon 
the land, he might have been entitled to 
some small sum on that aosount. He has, 
however, never asked for oompensatioo and 
there are no materials on the resord on 
whiah oompensation ein be assessed. The 
defendant, moreover, has been in possession 
throughout the time that this suit has 
lasted more than three years and, as the 
plaintiffs have expressed their willingness 
to give op any olaim for mesne proSts, 
we are of opinion that it would serve no 
useful purpose to pureue the matter further. 
The result is that the appeal is allowed 
and the plaintiffs will have a desree entitl¬ 
ing them to ejeot the defendant. The oUim 
for mesne pro6t§ is disallowed. The parties 
will pay their own sosts throughout. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Seco.'<d Civil Appeal No. -59 Bor 1918, 

April 10,1920 

Pretent: -Mr Hallifax, A. J. 0. 

GOPAL RAO — Defendant No. 4 — 

Appellant 

versus 

AMBABAI— Plwntiff - Respondent. 

Liynil^tion Jcl (IX of 190^), Sch. /, Art, 6i, appli^ 
cahUxty of—‘Suit for ncevery of rent received by joint 
le$ior, 

9 

A lease for a period of hvo years was executed 
in favour of 0. R. aad Itis brother iu respect of a 
field wUicii wjH the separate property of the latter, 
and of a field which was the separate property of 
G. R., soparute rents being reserved for the ttvo 
fields Q. Ji received the rents. The brother died 
and his widow brouitht the present suit to recover 
from 0. R. the rent received by hiru in respect 
of her husband's field, on the 2nd February 1903. 
The suit was instituted uu ^nd February 1014, and 
the question was whether the suit was barred by 
limitation : 

lleld, that the suit was governed by Article 62, 
Schedule I, to the Limitation Act as the rent 
received by 0 R was received to the use of the 
plaintiff, and, as it was not brought within the time 
prescribed by tliat Article, it was barred, [p. 457, 
col. 1.] 

Appeal against the desree of the Die* 
triot Judge, Akola, in Civil Appeal No. 67 
19i7, dated the 23rd October 1917. 

Mr. R. Af. Deehmukh, for the Appellant. 

Messr*. if. V. Joshi, for the Reapondent, 

JUDGMENT —ifusammat Ambabai, the 
widow of one Balwant Kao, sued the 6rsl 
three defendante, with whom we are no 
longer ooncerned, and her hnsband’e brother, 
Gopal Rao, for the rent of 6eld No. 212 
of Monza Mhaeang in the Akola Dietriot for 
the three years beginning on 1st Febrnary > 907 
and ending on let February 1910, at Rs. 313 
per annnm, on the following allegations, while 
on bis death bed her husband asked bia 
brother, Gopal Rao, to get the lease of the 
held, whieh waa bis separate property, 
ezesuted and registered, and Gopal Rao 
got a lease exeouted in the joint names of 
himself and bis brother. He inoluded in 
it a lease of field No. 212 whieh was bia 
own separate property, or was under hie 
management for another relative. Separate 
rents were reserved for the two fields. 
The euit was for the rent of the last 
three of the five years for whieh the lease 
was given, the olaim in respeot of the 
fjrst two years being barred by time. 
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It appears that the three first defend¬ 
ants paid the rent for the first year of 
the three to Gopal Rao. The date of 
this payment is stat-ed vaguely to have been 
at the end of January or beginning of 
February” in 1908. and the parties in this 
Court have agreed that it shall be assumed 
to have been paid on 2nd February 1908 as 
the kahuliyat lays down that it is payable 
on the Ist of February every year. 

In answer to the plaint, Gopal Rao 

pleaded in the first Court that he was 

joint in estate with his brother, and 

after Balwant Rao s death he beoame 
sole owner of field No. 210. In tbe lower 
Appellate Court it has been found that the 
field was the separate property of 

Balwant Rao ; that Gopal Rao reoeived 
Rs, 313 as tbe rent for the first year of 
the three in question on a date whioh 
the parties have now agreed was the 2nd 
February 1908; that the other defendants 
had not paid any rent for tbe last two 
years of tbe lease, and that oonseqnently 
Gopal Rao is liable to pay Ra. 313 (with 
interest) and the other defendant Rs. 626 
(also with interest) to the plaintiff. 

Gopal Rao alone has appealed, and 
it seems that his appeal must eueeeed on 
the plea of limitation. This plea was 
raised by all the four defendants in both 
tbe Courts below and was rejeeted on the 
ground that the suit is one for oompensa* 
tion for the breach of a oontraot in 
writing registered and is, therefore, governed 
by Article 116 of the Limitation Act. 
which allows a period of six years. The 
suit was filed on the 2nd February 1914. 
The matter does not eeem to have been 
•onsidered with sufEcient care. Article 116 
applies to the suit against the first throe 
defendants, but even against them it does 
not bring the claim for the rent payable 
on the let February 19 8 within time. 
Tbe rent for all the three years was 
primarily claimed from them, Gopal Rao 
being impleaded as possibly having received 
payment from them. But Article 116 
cannot possibly apply to the claim against 
Gopal Rao, whioh is not based on the 
written registered document. Further, it 
would be impossible to decide whether 
the claim against him was laid within six 
years or not, till the Court had decided 
ftb^th^r the payment to him was made 


before the 2Qd February 1908 or not. The 
lease provides for payment on the 1st 
February an! tbe parties can give no 
more definite information than that it was 
made shortly bafore or shortly after or on 
that date. The plaintiff and Gapal Rao 
have, however, agreed, as has already been 
stated, that the payment shall be deemed 
to have been made on the 2nd February 
1908. The learned Advocate for the 
contesting respondent (the plaintiff) was, 
of eoursp, constrained to admit that 
Article I 6 had no application to the 
claim against the appellant. He contested, 
however, the submission of the learned 
Counsel for the appellant that Article 62 
governs the case, and submitted that it is 
properly governed by Article WO. Article 
62 allows a period of three years for suits 

for money payable by the defendant to 
tbe plaintiff for money received by the 
defendant for the plaintiff's use.” Article 
120 provides a limitation of six years 
for all soils for whioh no period is pro* 
vided elsewhere in the Sehedole. 

The learned Advocate for the res* 

pondent contended that Article 62 could 

not govern the case for the reason that 
Gopal Rao did not receive tbe money 
for the plaintiff’s use, but under a claim 

of right adverse to her, and he cited 

Ohatiram v. Dhanrai (I) and Mohammad 
Farruiih V, Kadir AH Khan {i). The former 
case would appear to give support to his 
contention. The plaintiff was paid a scm 
of money deposited in Court in satisfaction 
of a decree against one Wali Mohammed. 
His decree was set aside in appeal and 
he repaid the money into Court, and it 
was then rateably distributed amongst 
other creditors of Wali Mnhammad. The 
decree was, however, restored in second 
appeal, and he sued the other ereditors 
for the money. It is true that Neill, J. C., 
does say at* the end of the judgment t I 
do not think that Artisle 62 is applicable 
and I am satisfied that the suit must be 
governed by Article 129 of Schedule 
and this follows the etatemeot that tbe 
suit is one to recover money wrongfully 
paid to the defendants to which plaintiffe 
were legally entitled”, Bat the question 

(1) 6 0. P. L. B. 9. 

(2) ipO. P. L. B, OS 
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before the learned Jadisial Oommiisiooer 
wae not between Article 62 and 
Artiele 120, bnt between Artisle 29 (which 
allows one year only) on the one hand 
and Article 62 or 120 on the other, as 
the sait was 6Ied more than one year 
and less than three years after the pay^ 
meat, and the decision that Article 62 
is not applicable most be regarded as an 
obiter dictum. The second case, that of 
Mohammad Farrukh v. Raiir Alt Khan{2) is 
very clearly dieticgoishable. That was a 
eait by a eo-sharer proprietor of a village 
against a lamhardar co-sharer for profits of 
the village and in discnssiog the applica¬ 
bility of Article 62 the learned Jadicial 
Commissioner said : Nor is it a question 
of merely ening for money received by the 
lambardar. The lamhardar is entrosted with 
the general management of the village and 
has to incnr expenditare as well as to 
receive money. From the oatare of the 
bosipess, the starting point of the period 
of limitation could not be taken to be 
the date ‘when the money is received’ as 
provided in Article 62. even if the words 
when the money is received’ be taken in 
the widest sense as meaning, 'when the 
money is received for the plaintiff’.” It 
seems to me that the suit is, in its 
nature, one for an account and that the 
right to receive the account accrues 

every year at the end of the agricultural 
year. 

The leading case on the point seems 
to be the decision of Harington and Mooker- 

i Wahib V. Mahomed 

Ameer (3), where we have an exhaustive 
review by Mr. Justice Mookerjee of all 
the authorities. In that case the plaintiff 
was entitled to a part of the money that 
the first defendant advanced to the second 
defendant on a mortgage executed in his 
favour alone, and when the second defend¬ 
ant repaid the principal to the first 
defendant, the plaintiff i-ued for bis share. 
It was held that the suit was governed 
by Article 62 of the Second Schedule of 
the Limitation Act. The respondent in 
that appeal relied on Nund Lall Hoio v. 
Meer Aboo Mahomed (4) from Vhiob decision 

(8) 82 0. 627i 1 0. L. J. 167. 

(*) 6 0. 6G7i 6 0. L. B. 46| 2 Ind. Deo. (n. s.) 088. 


both the learned Judges dissented. Mooker¬ 
jee, J., eaiJ:— 

“I am unable to hold that the view 
taken by the learned Judges who decided 
the oaee of Nund Lall Bose v. Meer Ahoo 
Mahomedi-i) is well founded, if they intended 
to rule that money is not received to the 
plaintiff’s use in any case where, at the 
time of receipt, the defendant does not so 
intend to receive it. It seems to me to 
be clear, as painted out by Markby, J,, in 
Raghumoni Audhikary v. Nilmoni :}wgh Deo 
(5), that the Artiole, when it speaks of a 
suit for money received by the defendant 
for the plaintiff’s use. points to the well 
known English action in that form ; con- 
e6qoeDtIy,the Article ought to apply where- 
ever the defendant has received money 
which ID justice and equity belongs to the 
plaintiff under circumstances which in law 
render the receipt of it, a receipt by the 
defendant to the use of the plaintiff. As 
pointed out by Lord Mansfield, 0 j in 
Moses V. Macfearlun (6), this form of action 
1-68 for money paid by mistake, or upon 
a consideration, which happens to fail or 

for money got throngh imposition (eipJeea 

or .mpliod) or oitorlion or oppresoion or 
an undue advantage taken of the plaintiff’s 
situation contrary to loss made for the 
protection of persons under those oircnm- 
stances-in other words, this form of action 
would be maintainable in cases in which 
the defendant at the time of receipt, in 
fact or by presumption of fiction of law 
receives the money to the use of the plaint-’ 

• V ““ hesitation whatever 

in holding that Artiole 62 of Schedule I 
of the Limitation Act governs the present 
case and it ip, therefore, barred by time 
as agaioet Gopal Rao. It would seem that 
Article 109, prescribing the eame period 
of limitation for a suit “for the profits of 
immoveable property belonging to the plaint¬ 
iff which have been wrongfully received 
by the defendant,” would also govern the 
ease. The learned Advocate for the respond¬ 
ents was bound to admit that he was 
unable to bring the circumstances outside 
these words. In either case, the suit against 
Gopal Rao is barred by time and must be 

(6),2 0. 893| 1 lud. Deo. (n. s.) 641, 

- (8) (1760) 2 Burr. 1006i 1 W. Bl 218, 87 E- E. 676. 
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dismissed. The deoree of the lower Appellate 
Coart is, therefore, modified by the omission 
of the words **for Rs. 538 against the 
defendant No. 4 and*’, and the addition 
of the words '*and the eoit against the 
defendant No. 4 is dismissed” to the 
operative part of it- The plaintiff mast 
pay Qopal Rao’s oosts in all three Goarts. 

Decree vtodified. 


BOMBAY HIGH COURT. 

SscosD Civ(L Appeal No. 163 op 1919. 

Jane 11, 19:^0. 

Preient: —Sir Norman Maeleod, Kt , 
Ohief Jastise, and Mr. Jaetiee 

Fawtett. 

RAMKRlSHNA TIMMANNA BHAT— 
Plaintipp — Appellant 
tertue 

LAXMINARAYAN NaRNA HEGDF — 

DSPtNDANT—Rt PONOINr, 

Hindu Lau)—Adoption—Wife oj lunatic, whether 
can adopt during; his lifetime. 

Under the Hindu Law an adoption bj a wifo to 
her huBband, the husband boiug alive and a lunatio, 
is invalid. 

Seoond appeal from the deoision of the 
Distriot Jodge, Eanara, in Appeal No. 
1C6 of 118, oonfirming the deoree parsed 
by the Sabordioate Judge at Ramta, inOivil 
Sait No. 141 of 1917. 

Mr. 0, P. Murdeshwaft for the Appellant. 

Mr. 8. I. Palekcer, for Respondent 
No. I, 

Mr. Nilkani Atmaram, for Respondent 
No. 3. 

JUDGMENT.*~The onlyqnestion wbioh 
has been argoed in sesond appeal is, wbe* 
ther an adoption by a wife to her basband, 
the boQband being alive and a lanatis, is 
a good adoption. Now, in this Presidenoy 
the wife oanoot adopt to her hnsband while 
he is alive wlihoat his espres) sonseot. 
Saab an adoption mast neoeisarily be 
a very rare oeaarrenos, bat where the aon* 
sent cf the basband is expressly required 
and the hneband is a Innatia he aanool 
possibly gire bii sonsept. 1 q this «u« 
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it is suggested faintly that bis mother 
aonld give aonsent on bis behalf. Bat if 
we were to bold that the mother 
of a lanatia aonld give aonsent on his 
behalf to an adoption by bis wife, then 
we ehoald be making an addition 
to the Hindu Law wbiab, we think, we are 
not entitled to do. We think, therefore, that 
the learned Distriat Judge was right and the 
appeal must be dismissed with oosts, One 
set of oosts. 

Appeal ditmUeedt 


CALCUTTA HIGH COURT. 
Ordinabt Osioinal Civil Juriidionoh 

Angnst 19, 1919. 

Present :~Mr. Jastioe Rankin. 

NOOR MAHOMED DAWOOD 

versus 

BELASIRAM THAKUR^IDAS 

Civil Troroflurv Code (Act V of 1008), «. 78—• 
Execution of decree—Money paid into Court—• 
Rateable distribution, right to, in respect of execution 
costs, whether permissible. 

Monoj paid into Court in ezooution of a decree 
ii OBSOta available for rateable diatribution under 
aoctioo Ti of the Civil Procoduro Code, but auoh 
diatribution ia limited to tho amount of tbo decrees 
and cannot bo oitondod to the costs of the ap* 
plication for oxooution, unless, prior to the receipt 
of tho money, there was an order made exprosaiDg 
in terms that such costs aro to bo added to the 
amount of tho doeroo. [p. 469, ool. I*) 

Mr. S. N. banerytf for the Appliaant. 

J0DGME:^T.—This is an applieation by 
Hariram Sitaram as assignee of a firm sailed 
Noor Mahomed Dawood wbish, on tbe 
2 Atb January 1919, obtained an award agaiost 
Bilasiram Tbakursidas, tbe exeaution debtors. 

I will refer to tbe assignee as tbe present 
exeantion-areditor. The award was for 
Rs. 3,229 with sertain interest and it besame 
enforaeable as if it were a deoree on the 
10th February 1919, having been 61ed m 

Court on that date. The exeantion-ereditor • 
assignment is dated 25th February 1919. 
In the previooe year the exeaution-debtors 
had had two other awarda made 
tbem*in favour of Ram Chandra ChowihmuJI 
and Gopiram Bbplicq respeotively- TUetB 
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awards bad been Bled in Coart and applioa 
tioDS for ezeoation had been made to the 
Coart thereander in Jaly and Aasaet 
191^, Both of these applioations were for 
attasbroent of the moveable property of the 
ezeoatioD'debtors, It does not appear that 
onder either of these applisatiooe attach- 
mvnt was in faot made bat in any ease no 
attaobment tbereander was sabsietlng, at 
the date of the pmoeedings, hereinafter 
mentioned, taken by the preoent ezeoatioa> 
oreditor. By that time theelaim of Qopiram 
Bbotisa on their award had been satisfied, bat 
the ‘ dosts of ezeoation ’* had not, and 
have not yet as I am informed, been paid. 
As regards the olaim of Bamohandra Cbowth- 
mall thio, it is alleged, has been satisBed only 
in part, the interest inoladeI in the award 
not having been paid. 

Prooeedinge to enforce his award of the 
24th January 1919 were taken by the pre¬ 
sent ezeoation oreditor as follows :—On the 
25tb Maroh 1919 he applied for ezeoation 
by attachment of moveables. The warrant 
of attaobment was issoed ootheI2»h April 
and on the iiOlh April a gross amount of 
Rs. 3,^84 I 0 was paid to the Sheriff by 
the attorney of the exeoation-debtors. 
Sheriff's poandage and charges (Rs. 134 9 0) 
and Aoeoontant General's fees or stamps 
(Rs. 17-0-u) redaoed this Sara to Rs. 3.432 8-0 
and when on the Slet May the money was 
paid by the Sheriff into Court under the 
rules of the High Conrt, Chapter XVII, 
rale 24, it shrank etill further by Rs. 34-5-3, 
the Aocoantant-Qeneral's commission, and 
the amoant that lies in Coart to the credit 
of the cause is Rs. 3,398 1-9. 

The application now made by the present 
ezeoation creditor is to have that sum paid 
out to him in full. Gopiram Bhntica and 
Ramobandra Cbowthmoll by their attorneys 
appear on notice and ask for rateable dis¬ 
tribution under section 73 of the Civil Pro¬ 
cedure Code. 

I think that the claim of Gopiram 
Bhutica fails in limine. The word “thereof’ 
jn section 73 refers to the previous words 
* of decrees ” and, at all eveutp, unless 
prior to the receipt of assets there has been 
an order made expressing in terms that 
the eostsof the application for ezecutioo 

are to be added to the amoant of the decree, 

I do not think there can be a right to 
rateable diitribation in respeet gf tbesSj 


The addition to be made in the warrant 
under rule 17 of Chapter XV. I of the High 
Court Rules of a sum for costs of execution 
over and ab^ve the amoant due and pay¬ 
able under the decree " does not bring that 
sam within the language of section 73 
nor, as I think, within its spirit or inten¬ 
tion. If an attachment is withdrawn 
althoogh the terms of rale 20 are not satis¬ 
Bed, or if it is not proceeded with in view 
of a payment after application has been 
made for ezscation, the decree-holder may 
have a right to an order for costs of 
ezeoation. Bat rateable distribation was 
never meant to be. and shoald not be, allowed 
to become a soow-ball system beyond neces¬ 
sity. When the decree is satisfied, the decree- 
holder mast gather any other snow for 
himself, dotmitnlibvs ncn tigilaniibue tB not a 
principle and section 73 has not made it 
one. 

The application as against Ramchandra 
Cbowthmoll has no each answer on the 
facts He reliec upon the Bombay case of 
Sorabji Coov‘ir;i v. Kola H ghunath (1) and 
says that the fond in Court was paid for a 
particular parpose under Order XXI, rale 
55, ru , to release his attachment and is not 
“ aspetfl ” within the meaning cf section 73. 
I do not find that this decision has been 
formally dissented from by this Coart, hot 
it is trae that oar roles, and, as I am inform- 
ed on enqoiry, oor practice, are based upon 
a contrary assamption. Thop, the Sheriff, 
insleid of paying each monies direct to the 
attachiug oreditor. is rfqoired to pay it 

info Coart and commission is deducted from 

it accordingly. 

My own view on the matter is contrary 
to the Bombay decision. The words of the 
Code have been changed from “ whenever 
assets are realised by sale or otherwise io 
execution of a decree” to “where assets 
are held by a Coart. ” I oannot think it 
soond to hold that, becaase the latter words 
after dedacting the costs of realisation ” 
have been allowed to remain, the word 
assets •’ mast be taken to mean “ assets 
held ID the process of ezeoation ” in each 
a narrow sense as would be equivalent to 
the former worde The worde " .ale ot 
otherwise covered every case, and if *' held ” 
IS to be interpreted by “ realisatipi '* fa 

(1) U lud. Cm. 91 Ij 36 B. I60j 13 L. «. I 193 . 
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tbe sense indisated in the Bombay ease, the 
Legielatare hae gone ont ot its way to 
effect DotbiDg The word " assets ” in the 
former Code did not import what is now 
contended for, as is proved by tbe fact 
that express words were added to convey 
tbe qaaliBoation. ‘‘ Realisation " imports 
only that the Coart has got the assets 
and got them in a distribatable or payable 
form. That this shoald ever take plaos 
without some costs is a oontingeDoy too 
remote to require insurance even by the 
expenditure of the words " if any. " The very 
language of Order XXI, rule 55 (a) shocvs 
that oases of the class now in question are 
not so noticeably free from such considera¬ 
tions as to ground an inference from words 
in section 73 which remain unaltered, that 
other words deliberately omitted are still 
intended as part of tbe connotation of the 
same word assets” which never imported 
this before. 

I agree, however, that the larger language 
of tbe present Code is still to be controlled 
by tbe consideration that section 73 is a 
section in Part II which treats of exsoution. 
It is equally true that rule 55 is one of a 

series of rules (41-57) dealing with attach^ 

moot of property which come into Order 
XXI as part of this subject of Bxecution 
of Decrees and Orders.” If, for example, a 
defendant is made to pay into Court the 
amount of tbe plaintiff’s claim as a condition 
of getting an adjournment it does not follow, 
from my reading of section 73, that other 
creditors could claim to share. Nor could 
they under Order XXI, rule 52 where funds 
in Court are themselves the subject matter 
of the exemption. 

I see no support in these considerations 
or in tbe section or the rule for a theory 
grounded upon the *' voluntariness ” of the 
payment into Court. This is, I think, out of 
place as regards payments into Court under 
stress of execution. Such payments if made 
to the deoree*holder may, and indeed must, 
be regarded as accord and satiafac* 
tion made by the parties bringing 
tbe desree to tbe position of a satisBed 
dearee. But if made into Court under 
Order XXI they cannot without anomaly 
be treated otherwise than as the reeult of 
an execution would be treated. Tbe debtor 
is allowed to arrive at the same reeult by 
ibaans less dlslressiDg to him but ^here is 


result because the 
debtor chooses the more conveuient means. 
The money, paid with whatever motive, if 
paid to the Court, is paid npou terms of tbe 
Code whatever they may be. These terms, 
as I read section 73, have been laid down ao 
that distinctions in the form in which ex¬ 
ecution has been had, in the precise extent 
to which execution has been allowed to run, 
in the exact source or genesis of the fund 
in Court, are now no part of tbe deBnition of 
tbe assets that are snbjeot to distributicn 
rateably. The object of the new Code in 
using larger language [Hart Saha v. Faitlar 
Hahman (2).] can only be to avoid anomaly* 
To reintroduce a distinction on tbe strength 
of the voluntarinesB of the payment or tbe 
purpose of tbe debtor is, 1 think, to sat 
down the language and intention of the Code 
upon a prinoipls which is inapplicable to the 
subject-matter and which, if applicable i ie 
very dilBoult to imply. 

Rateable distribution under tbe Code clear¬ 
ly applies where one decree-holder takes out 
execntioD, and others, tbongh they have 
applied for it, do not. Any warrant for ex¬ 
ecution must be limited—-certainly in the Bret 
instance—to tbe debt and execution eoets, 
of the particular creditor who takes it ont. 

It must always be possible to end that parti¬ 
cular execution for tbe moment by meeting 
that debt only plus its own attendant costs, 
just as it must always be possible to renew 
it if new claimants have come in-to share 
in time. In these respects, 1 see no difference 
in the Code and 1 see no difference 
in justice or convenience whether from 
debtor's or creditor's stand point between 
proceeds of sale and money paid to avoid sale. 
The debtor can get rid of the active creditor 
for good and for certain by paying him direct. 

Be can stop his process by paying to the 
Sheriff or into Court* but with no certainty 
of permanent peace for later or more idle 
creditors can claim to share. In either case, 
these other creditors may proceed to execution 
on their own account. 

Order XXI, rule 55, is addressed only to a 
provision that attachment shall come to an 
end without farther order in certain plain but 
very different cases. It does not pretend to 
point to any method by which a judgment- 
debtor to several different people can die¬ 
ts) 18 Ind. Cm. 889i 40 0. 610 at p. e23| 17 0 W, 

N, 8lf| 18 C h 14f| 10 0. W 
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pose satisfaotnrily of all bis tronbles. 
Tbe most that it says is that, if 
it is desired to terminate an attasb- 
ment, this can be done in oerlain ways. 
Whether it is worth doing in any given ease 
is another matter. 

Claoses (a) and (6) are nesessary on any 
view of the law. They are reqoired in the 
olass of oases noder disoossion to prevent any 
attaohment going on for a single moment 
riderless, t e., withoot a responsible attaohing 
oreditor, after the reoords of the Goart no 
longer show the decree onsatished. Rule 
5d of Order XX[, is only faonltative ond 
thoogb it saggestd no troable as to rateable 
distribntiop, I oannot oontrol the langaage 
of eeotiou 7i by inference from this. It may be 
that the deoieions in this Goart and the rales 
whiih have followed them, to the effeot that 
payment to the Sheriff is a payment to the 
Goart and that the Sheriff mast pay the 
money into Coart, are not oontempiated by 
the Code. It may be that eaob a payment 
as took plaoa in this ease might oome under 
the Brst part of elaase (b) of rate 55 bat the 
deaision of Harington, J., (Exeoation Case 
No. 49 of 1908) and role 24of Chapter XVII 
of oar High Coort Rales require these assets 
to bo held by the Court and in faot they are 
60 held. 

Having regard to the faet that the view 
whieh 1 take is the view whiah underlies the 
rules of this Court, 1 propose to aot upon it, 
not oat of any lack of reepeot for learned 
Judges who are mooh more likely to be 
right than I am, but to obviate a abange of 
praotiae and, perhaps, some alteration in our 
rules which might again have to be undone. 

Ramabandra Chowthmoll mast put tbe 
facts as to the existing balanoe of his claim 
on affidavit in a formal manner and support 
them with tbe reiavant doeaments. If Gopi- 
ram Bhutiaa desire to proceed farther with 
this matter they must do likewise. I adjoorn 
this summons for one week for this pur* 
pose, no order to be drawn ap in the mean¬ 
time. 

Order for payment out of R?. 72 to 

Ramabandra Ohowthmull —balanoe to appli- 

•ant. ^ Applioant to have aosta against 

exeeution-debtor added to bis claim. Coansel 
lertiBed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 188 op 1918. 

June 16, 1919. 

Present: —Sir Henry Drake-Broekman, 

Kt , J. C. 

SURATSINGH-Dxfsndant— 

Appellant 

versus 

Musammat RANI and otbirs — Plaintipps— 

Respondents. 

Document, lost-Loss, proof of~Omission to prove 
loiP, effect oj- Irrc‘jnlanty~Civtl Procedure Code (Act 
Y oj 19381, s. 99—C. P. Tenancy Act (Jt/o/ 1898 , s. 
GO—Lease by occupancy tenant for term exceeding 
one year, validity of—Ejectment of fttbdeesec—Notice 
to quit, necessity fot — Tenancy, manner of proving. 

Where tho oxplanalion for the iion-production 
of a (locmiicnt is that it is lost, tho regular course 
to adopt ia to pruro the loss before tendering 
floconilary evidence, but the omiasion to do this 
is not any worse than an irregularity such ns 
section 99 of the Civil Proci'duro Code precludes 
an Appellate Court from treating as a ground for 
reversing tho decree or remanding tho case. fp. 
4C'I, col. I.] 

Under section 60 of tho 0. P. Tenancy Act a 
lease for a period exceeding one year granted to a 
sub-tenant by an occupancy or ordinary tenant is 
absolutely invalid, irrespective of whether the 
sub.tenanoy was consented to by or on behalf of 
tho landlord or not, and a lessee under such a Icaso 
cannot plead absence of notice to quit prior to 
being ejected, [p. 463, col. l.J 

A tenancy may bo proved without proving any 
written lease that may exist, [p. 464, col, 2.J 

Appeal agaioat the decree of the Additional 
Distriot Judge, Jabbnlpore, dated the 22nd 
January 1918, in Civil Appeal No. 148 of 
1917. 

Mr. W. R. Puranik, for the Appellant, 

Mr. F. Bose, for tbe Respondents, 

JUDGMENT.—This eeeond appeal arises 
out cf a suit filed by the present res* 
pondents on tbe 6th Mareh 1917 with 
the object of recovering poaeessioo cf a field 
(No. 44) in Monza Chapod from tbe present 
appellant Snratsingh. This field was 
originally the oaonpancy holding of one 
Sokbai and the basis laid for tbe claim in 
the plaint is that Sokbai surrendered it to 
tbe landlord on tbe 4th January 1916 by 
a registered deed, of which Exhibit 
P-4 is a duly certified copy, and that tbe 
plaintiffs took it on lease from the landlord 

the following day, obtaining possession and 

paying rent in doe course. 

Suratsingh was sued when the landlord 
gave the plaintiffs possession bat was 
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reinstated as the resolt of a Roit brooght 
noder seotion 9. Speaifia Relief Ao\ and 
eonseqaently figarea aa the defendant io 
the preaeot ease. Hia aaae, aa pot io the 
pleadings, was that in or aboot the year 
1907 he waa plaaed in poaaeaaion of the 
6 eld by Sakhai in retorn for a paymant 
of Ra. iSO, the arrangement being that he 
shoold remain in ooaopation for 12 years. 
He farther alleged that the landlord 
recognized him aa Sokhai’a aob-lenant by 
aooepting rent from him in that aapaoity 
and, farther, that in Kartik Sambat 1972 
(24th October to JUt November 1 M5) 
the landlord throngh his agent. Gopalrao, 
in eonsideration of a payment of Rs. 45, 
of which Rs. 2 had already been paid 
and R«. 43 were handed over cn the 16th 
January 1916, ondertook to make him 
an ordinary tenant of the land and to 
execote a formal lease. The surrender was 
described as a fraadolent transaction 
designed by Sokbai to defeat the nab lease 
and, thereforp, to afford no basis for the 
plaintiffs* claim. The following isaoea were 
framed;— 

1. Did Sakhai Badai, original tenant of 
the 6eld in salt, surrender the Sell in 
dispute to the malgmar under a deed of 
surrender, dated the 4th January 1916 ? 

2. Has the malgutar leased the held in 
dispute to the plaintiffs ? 

3. Are these two Iranaaotions surrender 

and lease fraudulent and not enforceable 
against the defendant as alleged ? [)i<] 

milgutai'i agent collude with the plaintiffs 
as alleged P 

4. (a) Is the defendant an ordinary 
tenant of the 6eld in dispute P Has 
he been so recognised by the malgutar P 

(&) Are the plaintiffs tenants of the field in 
dispute as alleged P 

5. To what relief are the plaintiffs 
entitled P 

Exhibit P 4, as already stated. a copy 
of the deed of surrender relied on by the 
plaintiffs. Both sides were represented by 
Pleaders when the landlord's agent, Oopalrao 
(P. W, No. 1), was examined on the 3rd Sep. 
tember 1917 to prove the surrer.der and 
the wituess was examined and crosa^ezamiDed 
as if Exhibit P 4 bad been the original 
deed. The plaintiffs’ Pleader then obtained 
permission to question Qopalrao about the 
poa-prcduotioo of the origioal aod elicited 


a statement to the effect that he had searched 
for the document without success. Gipalrao 
was cross-examined upon this slatemeofc at 
some length and, later on, Kbnboband, father 
of the male plaintiff Amiroband, as the 
plaintiffs’ 6th witness, deposed that he had 
endeavoured to obtain the original from 
Gopalrao who professed inability to comply 
as the document was lost. Upon the 
evidence thus elicited, the Trial Judge held 
the original to have besn loit and found 
that the surrender took place. He also 
f)und that the fieH was let to the plaintiffs 
on the 6th January 1916 and that no 
ooliosion or fraud on the part of Sakhai 
or the plaintiffs was made out. The Judge 
disbelieved the aiory that the defendant 
paid Re. 45 as riatrana and was promised a 
lease of the field by Gopalrao or had in any 
way been constituted an ordinary tenant 
of the field. He also found that the 
defendant had failed to establish any 
recognition of his status as sub tenant of 
Sukhai on the p^rt of the liodlord. The 
pUinMlfe were accordingly given a decree 
for possession. 

The defendant appealed wH>hoat suiosss 
to the District Oourt. Additions! District 
Judge onaiderad it unueoessapy to decide 
whether the defendant's pisseision as sub* 
tenant of Sukhai had ever been recognized 
by or on behalf of the landlord and agreed 
generally with the conclusions of the Trial 
Judge. 

It is contended, in the first place, that 
Gopal Rao should have been questioned, 
to begin with, regarding the loss of the 
original surrender deed and that the delay 
in this respect viiiaied the proof of loss 
adiluced later No authority in support of 
this proposition is cited. The appellant's 
Pleader raised no objection when Gopalrao 
was testifying about the ezeoition of the 
surrender by Sukhai and, if the plaintiffs 
Pleader had not sought at the later etage 
already mentioned to elicit an explanation 
for non production of the original doc□m90^ 
the omission would doubtless have passed 
uunoticed and, on the principle laid down 
in Dolchand v. Qanga Singh (D* Ktshort 
Lai V. Rakhil Dat (2) Inugunti Prak^a 
Bajaningaru v. Yeranki Paii Vtnkit 

(1) 16 0. P. L. B. 123. 

(2) 31 0.156. 
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Bao (3), DOD prodaotioD of tbe original 
aoald not have been sDaoes^folly relied cn 
in appeal. No doubt tbe regolar oonree 
to adopt in enoh oaees is to prove tbe loss 
of tbe original doeament before sesoodary 
evidenoe is tendered. But departure from 
this oourse is not, in my opinion, any 
wcrse than an irregularity enob aa seotion ^9, 
Civil Prooedare Code, preolndee me from 
treating as a gronnd for reversing or remand¬ 
ing tbe oase. 

The next point pressed is that tbe lower 
Appellate Oonrt ebonld have deoided wbe> 
tber tbe appellant’s eab lease was oonsented 
to by the landlord. In this eonneetion 
Maharajika v. Abheram (4) is relied npon as 
authority for ihe po(>ition that % sub lease 
legally granted oannot be defeated by a 
voluntary surrender on tbe part of tbe 
lessor. That ease was decided before tbe 
present Tenanoy Aet came into fcree, and 
tbe appellant’s posrereion is now governed 
by seotion 60 of that Ao^ wbioh laye down 
that, notwitbetanding any agreement to tbe 
oontrary, a lease granted to a (ub-tenant 
by an oooupanoy tenant ehall not be valid 
for a period ezeeeding one year. In 
Vuhteanalh v. jSiforam (5) it was held that 
this provision renders absolutely invalid a 
lesee for a period exceeding one year granted 
to a sub tenant by an oecupaney or an 
ordinary tenant. In that ease invalidity of 
the sub'lease was relied upon by tbe 
tenant against whom tbs lease was set op, 
but I can see no reason wby the landlord, 
who baa taken a surrender from tbe tenant, 
or an assignee of the landlord should any 
more than tbe tenant himself be debarred 
from taking advantage of tbe express 
enactment. The objeot of tbe Legislature 
evidently was to make a sub lease null 
and void and the appellant should oonsider 
bimielf fortunate in having retained posses¬ 
sion for ten years out of the twelve wbieb. 
according to bis oral pleading of the 18ih 
April 1917, was tbe period fixed by tbe 
sub lease. 1 agree then with tbe lower 
Appellate Court in thinking it unneoessary 
to decide whether tbe eub-tenaney was 

*4) IIO.P. L.B.6. 

(6; 26 lad. Cu. 708,10 N. L. B. 160. 


oonsented to by or on behalf of the land¬ 
lord or not. 

The third ground of appeal I’mpeaohea 
the finding of tbe Courts below that the 
enm of Rs. 45 paid by the appellant to 
Qopalrao did not oonstitute nozarana for 
the promise of tbe lease in dispute. It is 
nrged that the lower Appellate Court has 
overlooked tbe jamahandi entries wbish 
form Exhibits D 6 and D 7. These are said 
to indicate that there were no arrears dao 
at tbe end of 1915 or tbe beginning of 
1916 on account of the agricoltaral year 
1914 15. 1 have examined the }amabandi3 

filed for the Sambat years 1968, 1969, 1970, 
197),and 1972 (Exhibits D-3—D-7) to wbioh 
correspond tbe agricaltural years beginning 
with 1911 12 A. D, and ending with 1915- 
16 A, D. From them Ifind that in Sambat 
1968 only Rs. 23 were paid on aoconot 
of tbe rent of that year, tbe balance (Re. 2)) 
being paid in Sambat 1969 when no payment 
was made in respect of the year then 
oorrent. Furcher, no payment at all was 
made in Sambat 1970, Rs. 32 on acoonnt of 
that year being paid in the following y^ar 
in addition to Rs. 46 for Sambat 1971. Tbns, 
from tbe ;amo6aniu, it does not appear 
that the rent for Sambat 1969 was paid at 
all and that in Sambat 1972 a balance of 
Rs. 16 was due on assount of Sambat 1970, 
Further, tbe iomabandi for the last mentioned 
year shows Rs. 45 paid for that year by 
Suratsingb in addition to Re. 6 only on 
account of Sambat 1971. Judging, then, from 
the jamabandii taken together, it seems 
clear that Sukbai was in arrears with his 
rent when be surrendered to tbe landlord 
and this explains why neither of (be Courts 
below regarded tbe;ama6(indti as assisting 
the appellant. It is not suggested that 
tbe appellant paid Rs. 45 in the agricnl- 
tural year 1915-16 (Sambat 1972) as tbe rent 
of that year in addition to Ba. 45 as 
natrana. Moreover, his learned Pleader in 
this Court argued that tbe appellant could not 

have to pay rent for Sambat 1972 inaemnsh 

as be was dispossessed on the 6tb January 
1916, that is, before tbe firat instalment 
for tbe year fell dne. He also referred 
me to Exhibit D 9, a receipt for Rs. 28 
given by Gopalrao on the I2th Jane 1916 
in which tbe money is described ae paid 
towards tbe khata of Snkhai, and stress 
IS laid ppoD the fact that in Exhibit D.9, 
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ft reaeipt for Ra. 4-3 paid in Jannary 1916, 
no referenae to any khaia ia made. I 
find, however, on comparinj? Exhibit D 9 
and ft eiaraped receipt (Exhibit D.IO) 
for Ra. '2 with the r,iKid baht (Exhibit 
P 7), that the money referred to in the 
reoeipta waa treated aa part of the rent. 
The difference in the wording, therefore, 
has not the eignifiaanoe aontended for. In 
the.«>e airaometaroea, I am not prepared to 
interfere with the aonearrent finding of 
the CoQrte below that the aom of Re. 45 
was not paid as natrana and that there 
was no areation of an ordinary tenancy 
in the appellant’e favoar in Sainbat 19i2. 

The foorth grjand of appeal needs no 
consideration in view of the aonalosion last 
reached. 

The fifth ground aontends that the ftppel* 
lant cannot be eieoted in the absenae of 
ft notice to quit. Thia plea was not taken 
in either of the Courts below and most 
fail, for the simple reason that the appel* 
lant had no eob-lease from Sukbai which 
can be recognized. 

The last contention to be noticed is 
that the registered lease, Exhibit P-6, 
under which the plaintiffs ostensibly held 
the field, was not executed till the 9th 
July 1917, that is, four months after the 
institution of the salt. On the 6th January 
1916 Qopalrao executed a lease in the 
plaintiffs’ favour, which froms Exhibit P-5 
of the Trial Judge's record. For some reason 
which has nob been ascertained registra¬ 
tion of this document was refused on the 
25tb May 1916, although Gopalrao holds a 
power-of-attorney which authorizes him to let 
out lands. The Trial Judge treated the second 
lease as relating back to the date of the 
earlier one, while the lower Appellate Court 
has found that there was a valid letting 
by Gopalrao which was merely confined 
by Exhibit P-6 which the landlord himself 
executed. 1 understand the lower Appellate 
Court to mean that the evidence establishes 
the relation of landlord and tenant apart 
from ths leases and there is a basis for 
each a finding in the evidence of Gopalrao 
(P. W. No. 1), Mathole (P. W. No. 2), 
Kaeiram (P. W. No. 3) and Kbubeband 
(P.W. No.6). Exhibits P.9, 10 and 11 


[1621 

are receipts for rent paid by the plaintiffs 
after Sakbai’s surrender and so support the 
ooDoIusion that the alleged relation of 
landlord and tenant existed. There is no 
question of proving the terms of the lease 
and it is well settled that a tenancy can 
be provod without proving any written lease 
that may exist: see Narajfan Bisnoi v. Yatwant 
Singh (6) and Amtcr Alt v, Yakub Alt 
Fhan (7). The appeal fails and is dismissed 
with costs. In the Courts below costs will be 
paid as already ordered. 

Appeal di$mi8$ed. 


(R) 1 N. L U. 147 ftt p. 149. 

(7) 25 Iiid. Cas. 5(K); 41 C. 3 47; 10 0. L J. 428. 


MADRAS HIGH COURT. 

Secomd Civil Appeal No. 275 or 1919. 

July 20. 1920. 

Pregent Sir John Wallis, Kt , Chief 
Justice, and Mr, Jnstioe Seshagiri Aiyar 
MEENAKSHI AOHI and ahothih — 
Depcndakts Nos. 2 akd 3—Appellants 

tertui 

SOMASUNDARAM PfLLAl— Plaintifp 

—Respondent. 

Hindu Law — IleltgioH/i emlowm^rJ — ilana^fcment 
X'eitrd in family of founder—Rifkt of one member of 
iamily to joint posAefiiion and management — Poue^iion 
of one member of tamily^ nature of, 

Tho fact that the poraona ontitlod to Iho ofHco 
of tniatcn of a cliaritabla ondowmoDt arc unablo to 
work liarmoniouRly togothor ir not a gronnd for 
dismiflaing a suit bj ouo of the heirs of the 
founder for a declaration of his right to share in 
tho managomont and for joint possession of the 
trust properties with tho heir in possession and 
management, and, in tho abionoe of a scheme of 
management settled by tho heirs tbotnselres or by 
resort to the Courts tho plaintiff is entitled to the 
rights of joint possession and managemont* [p. 468| 
ool 2 J 
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Whoro the managocnoot of a religious inatitotion 
Tests in the family of tho founder, tho manage- 
mont of one member of tho family mujC be regard¬ 
ed as being on behalf of all tho members, includ¬ 
ing females, and not adrersely to them, and such 
member has no right to make a testamentary 
disposition of that right, [p. 4G\col 2.] 

Appeal against the decree of the Goart of 
the Temporary Sobordioate Judge, Tanjore, 
in Original Sait No. 24 of 1916. 

JUDGMENT,—The plaintiff saes for a 
deaUratioD that he is solely entitled to 
the management of Viohai Kattalai’ in 
the Amirthagate^waraswami temple at 
Thirakkadaiyar and to the possession of 
the lands attached to the said Kattahi 
in the alternatiTa, be claims that be 
sboald be given joint possession and manage- 
ment with the defendant. Uia Brat claim 
is based on the plea that, as be is the 
senior-most male among the descendants of 
the original foander Chidambaram Pillai, be 
alone is entitled to the lole management 
and possession of the Kattalai. Incidentally, 
be contends that the female members 
of the family of Chidambaram Pillai have 
DO right. His second claim is based on 
the ground that, as he and the defendant 
are the only surviving male members of 
the junior branch of the original foander’e 
family, they should both bs declared 
trustees entitled to joint possession and 
management of the Eattalai and its emoln* 
meats. This claim also involves the con* 
tentioQ that female members have no 
right. 

Originally, there was only one defendant, 
Parameawara. During the course of the 
suit he died, and his widow is the 2nd 
defendant, and the son in-law who is 
alleged to be in sole poeseasioD of the lands 
is the 3rd defendant. The Snbordinate 
Jndge, in a judgment which both sides 
have attacked as being insonsistent with 
» as being inoonclosive as regards 

the Bndiegs, held that the plaintiff 
was solely entitled to the management of 
the Kattalai and to the enjoymeot of the 
lands appertaining thereto. The defendants 
have appealed. 

I Before dealing with the ooDteotions 
raised on either side, it is desirable to 
Itate some facts. 

4 ^ 


Tbe^ original founder, Chidambaram 
Pillai No 1, is said to have endowed 
the properties in the beginning of the 
nineteenth oenlnry. After some years, the 
Board of Revenue took np the management 
of the Kattalai; but in 1&57, they restored 
to two members of the family, Namasivaya 
and Ambalavana, representing respectively 
the senior and the junior branches, the 
management of the Kattalai and the 
enjoyment of the lands. Disputes soon arose 
as regards the rights of the other members 
to a share in the management, Original 
Sait No. 19 of 1866 was Bled by three 
persons representing both the senior and 
tho junior branches against Namasivaya and 
Ambalavana and others belonging to both 
tbs branches for the purpose of deSning 
the respective rights of the members of the 
family. Exhibit A is the judgment in the 
case and it shows that the rights of the 
various parties to the suit were adjusted 
by giving them definite ehares. It may 
be pointed out that the shares fixed do 
not exactly oorrespond with what would 
have been obtained under the Hindu 
Law had the Kattalai been regarded as 
private property. 

The next litigation was in 1876 by 
Ambalavana, Chidambaram Pillai No. 2, and 
others against some of the tenants. A 
decree was obtained for possession and it is 
clear that that decree was executed not only 
by Ambalavana but also by the other 
plaintiffs to whom shares were allotted 
in the euit of 1866. It is true that 
after the execution of the decree 
against the tenants, mMcMlikai were taken 
for the number of the years by Ambala* 
vana alone. This is not sufficient evidence 
to show that Ambalavana (wde Exhibit VI 
series) had ousted the other members of the 
family from possession or management. The 
previous suits and the course of events sug* 
geat that, as a matter of oonvenieDoe, Amba¬ 
lavana was permitted to manage the Kattalai 
withont prejudice to the rights of the other 
members of the family, 

In .1878, one Mulhuswami, son of Kat¬ 
talai Pillai, one of the plaintiffs in the 
suit of 1566, transferred bis share of 
management to the Pandarasannidhi of Dhar- 
maparam (Exhibit B). In 1853, Nama- 
Bivaya’sBOD, Kankaaabai, transferred bis right 
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to the sanie P^ndarajannadhi (Exhibit B). 
On (he Mrenstli of (hefo (wo dcoaments 
the Pandara^annidhi in^titoted a Boit 
in 1S91 for a share in the management 
of the Kattalai. AronaohelJa Pillai who 
belonged to the fiooond branuh wae the 
1st defendant, SoraaBondarara Pillai, the 
present plaintiff, was the 2Dd defendant, 
Parameiwara Pillai, the original defendant 
in this BQjt, was the :^rd defendant. The 
‘Uh defendant wan the widow of 
Ambalavana Pillai. ft may be mentioned 
that at this time Arunaaliclla Pillai 

was in eole management of the Kattalai 
under a Will left by Ambalavana in his 
favour. ^ The allegation of the Pandara- 
aannidhi wae that the defendants were 
unlawfoliy erolading him and hie trane- 
UDre from the management of the 
Kattalai. that an attempt made by his 
transferors to obtain poesoppion of the 
lands under Chapter Xd cf the (Triminal 
Prooedure Code had failed inasmuoh as 
the Magistrate maintained the possession 
rf the defendants, and that by virtue of 
the rights poesesred by hie (ransferors, 
he was entitled (o a eliaro in the 
management of the Kattalai and the enjoy, 
mentof the properties. (Vide Exhibit 0 
paragraph 6), The plea of Aronaohella in 
this suit wae that the senior branoh, 
from whose members the Pandarasannidhi 
had obtained the transfer, had been totally 
Bjsluded for over the statutory period 
and that, therefore, the plaintiff had no 
subeisting right whioh ho oould enforee. 
He pleaded that the management should 
be in the family of the founder and (hat 
a stranger was not entitled to aoquire any 
rights in it. He accepted the statement 
that the Magistrate maintainod him and 
his co-defendants in possession of the 
property as correct (Vide Exhibit Cl, 
paragraph 6), He furtlier stated that be 
was exclusively managing the Kattalai. 
The other defendants, including the plain¬ 
tiff and the original defendant in the 
present suit, stated that they adopted the 
conteDtions of Arunacholle (Exhibit 02). 
The suit was ultimately compromised by 
the Pandarasannidhi receiviug back the 
ooDsideration paid by him to his two 
tronsferors and execotiug a release in favour 
of Arunacbella of all his rights (Exhibit 05). 
AraoMhella cootinoed in mauagement till 


1902,^ Muchilikas were executed by tenants 
to him alone ^Exhibit VI series). His 
eon Vythilinga succeeded him and died 
in 1912. He left a Will in favour of 
Parameswara, the original defendant in 
this case. This suit was instituted in 

1913. 

We have thus far traced the history of 
this litigation op to the date of the suit. 
Now, we shall deal with the contentions 
put forward on either side. The learned 
Advocate-General for the appellant con* 
tended that Ambalavana was in sole manage¬ 
ment when he willed away his right of 
management to Arunacbella, that Arunac* - 
hella became solely entitled to it under the 
Will as well as by adverse possession for 
over 12 years, that Vythilinga inherited 
this right, and that the defendant who 
claimed under the Will of Vylhilinga was, 
therefore, entitled to the exclusive right of 
trusteeship and to the possession of the 
property. We are unable to agree with 
this contention. So far as Ambalavana is 
concerned, it is clear that by joining the other 
members of the family in instituting the 
suit against (he tenants and in taking 
possession jointly with them of the property 
from which the tenants were evicted he 
never intended to set up any right adverse¬ 
ly to the members of the family. His 
management must be taken to have been 
on behalf of all the members of the 
founder's family. It is the commonest thing 
in this part of India for one of the mem¬ 
bers of a family who happens to be more 
intelligent than the others to manage 
charities like (be present one. It etands 
tc reason that such management should 
be regarded as being held on behalf of all 
the members and not adversely to them, 
Therefore, we most hold that Ambalavaoa 
bad not become the sole manager and that 
he had no right to will away that right 
in favour of Aronaohella. In our opinioUt 
ArnnHohella also took op the mBoagement 
on behalf of the other members of the 
family because he was ooneidered to be 
better fitted than others to condoet the 
affairs. Arunaehella in bis own statemeot 
in the suit of the Pandarasannidhi 
(Exhibit 01) says that he assisted Amba* 
lavana during hie lifetime. It wast there¬ 
fore* natural that be sbonld bafg 
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been eeleeted to oontinae the manage* 
ment. 


As regards the oontention that Arnnaohella 
himBeU by ezolosive management beoame 
solely entitled to it, the faots are against 
it. In 1883, immediately on the death 
of Ambalavana, the transferors of the 
Pandarasannidhi oomplained to the Magis¬ 
trate and asked that Aranaobella, the present 
plaintiff, and the defendant shonld be res 
trained from interfering with their possession. 
The Magistrate held that Aranaobella, the 
plaintiff, and the defendant shonld be res¬ 
trained in possession. This faot is alleged 
in the plaint of the Pandarasaonadbi 
(Exhibit 0) and is aooepted in the written 
Btatement of Arnnaohella (Exhibit Cl). 
As we stated already, the faot that be 
was solely looking after the affairs of the 
Kattalai is not, withont more, evidenoe of 
OQster of the others, in view, espeoially of 
the faot that these were also maintained 
in their possession by the order of the 
Magistrate. We mnet, therefore, negative 
the oontention that Arnnaohella had aoqnired 
B presoriptive right against the other mem- 
hereof his family. Vythilioga managed only 
for ten years, and we are not prepared 
to say that his management was adverse 
to the others. On his death disputes at 
onse arose. In oar opinion, it has not 
been proved that any of the astive trustees 
asqniMd by presoription the tight to 
exolnde the other members of the family 
throngh whom the plaintiff olaims. 


Wo mnst now deal with the contenti 
of Mr. Ramohandrier for the respondo 
He argned that the plaintiff, as I 
senior-most male member in the fam 
of Obidambaram, was entitled to thes 
trnsteesbip. The first answer to t 
enggestion by the learned Advooate Gene 
was that there is one Kanakasabai w 
belongs to the senior branoh and who 
older than the defendant. If the oont< 
lion of the respondent that the senic 
most male member is entitled to mana 
to the ezelnsion of the other members is w 
founded, it would have to beeonsidered wh 
•her the ezistenoe of Kanakasabai is any b 

iLaUi l>ewn8e we find that Kan 

l^abai ^ not only parted with 1: 

tv HxhibU Bl, but. uHtr the suit oi t 


Pandarasannadhi, by a dooument dated 
the 7th September 1891, Exhibit C6, 
he and the other members of the senior 
braosh of the family in terms relin* 
qnisbed their rights in favonr of Arana* 
ohella. Dni, in our opinion, the oontention 
of the learned Vakil fjr the respondent 
that the senior-most male is entitled to sole 
management has not been made ont. As 
pointed out by the Sabordinate Judge, daring 
the lifetime of Arnnaohella and Vytbilinga 
there were senior members who did not assert 
their rights to sole management as against 
the ailive trustee, The oustom or 
tradition in the family in this behalf 
has not been establiebed by any oogent 
evidenoe. We mast overrule this oouten- 

tiOD. 

It was next argued by Mr. Ramaohandrier 
that, as the plaintiff ia now only th e male 
mflmber in the junior braooh he la 
entitled to the right to the ezolusion of 
the females. He relied upon Purappa- 
vanalingan Ohetiiv. Nullasivan Ohetti (I) and 
on ManaUy Okenna Kesaoaraya v. Mangadu 
Vaidelinga (2) for the proposition that the 
ofiSoe of a trustee in a publio institution is 
indivisible and that snooestion to it must 
be regulated as in the ease of impartible 
estates. However muoh one may wish that 
Buoh a rule of law should obtain in 
regard to the management of trusts, we 
are of opinion that the oourse of the deoi* 
Slone in this Presidensy, which has the 
eanstion of the Jndioial Committee, is 
opposed to this prinoiple. In Bamanathan 
Ohetty V. Murugappa Ohetty (3) Sir Basbyam 
Aiyangar, J., pointed ont that the right of 
trusteeship in a publio institution posaeased 
by the members of a family, where heredi¬ 
tary, desoends in the same manner as the 
right to the enjoyment of ordinary family 
property. In that ease, the founder, as 
the last trustee, had two wives, Both the 
wives had a number of sons. The dispute 
was as regards the right of management 
among the sons. The Madras High Court, 
holding that the senior branoh had lost ita 
right owing to adverse possession, deeided 


(1) I M. n. 0. II. 416. 

(2) I M. 343; 2lDd.Jur.249i I Ind. Deo. (n. a.) 

(3) 27 M, 192,13 M. L. J. 841, 
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that the arrangement among the members 
of the junior brar.oli to manage the trust 
by rotation must be upheld. The matter 
was taken up to the Privy Coonoil and, in 
the very opening eentenoe of the judg¬ 
ment delivered by Lord Maonagten in 
/?flmanat/jon Cheiti v. ^Uirug.ippa Chelfi (4), 
it is pointed cut (hat it was a pobli® 
trust and that the right of management 
hae devolved upon all the members of the 
family. This deoisicn cf the Judioial 
Comroittte has been applied to public frusta 
in a very large number of oasee in this 
Preeidenoy, and the deoisiens in Mnnally 
Chenna Kesatarnya v. Mang'nlu Vaidtlir.ga 
(2) ard Purappat anolnigom C^etti v- 
Nullasivan Chttli (1), qcoted by the learned 
Vakil, have never been regarded ae binding 
authoritirs. Mr. Ramohandra Aiyar laid 
stress on certain obiervatioos contained in 
^?e(^tiraTrJO««Jaml'ar v. M^Tusiromiar (5), in 
the course of which Sir Walter Philli- 
more, who delivered the jadgment of the 
Judicial Committee, referred to the decision in 
Uamanothnn Chetli v. Murugappa Cheltt (1) as 
relating to a private trust, Tiiese observations, 
which were purely o6iter, appear to have 
proceeded on eome mieconoeption as to the 
facts of that casr, ae it cannot be con 
tended that the trusteeship of a public 
temple ie a private trust. Tbs decision of 
the Judicial Committee in Ramanaihan 
Chetti v. Murvgfippa Ohe(ti (4) preoeeded 
on the view that each a trust wae a public 
trust, and, applying that decision to the 
present oase, we must hold that in this 
case also the trusfeoship devolved on the 
general body of the founder’s heirs of whom 
the plaintiff is one, The learned Vakil 
for the plaintiff respondent oleo contended 
.that the 2Dd defendant, tbe widow of the 
Ist defendant, Faranieawarc, who is now 
ID poseeeeioD and management through her 
eoD-io law the 3rd defendant, is diequalibed 
by reason of her eex. He relied upon the 
judgments of tbe euits of 1866, U7I, etc., 
wbiob speaks of tbe deeoendaote of tbe 

f 


(4) 29 M. 283s IOC. W. N. 826 (P. C.); 33 I. A, 
139s I M. L. T. 327, 3 A. L. J, 707, 4 C L. J. 169, 16 
M. L. J. 265, 8 Bom. L. R. 498. 

(5) 43 Ind. Cna. 600, 41 M. 296, 7 L. W, 22, 4 P. 
L. W. 9), 34 M. C. J. 13(^ 16 A. L. J. 113, 27 0. L. 

23J, 22 0. VV, N.,467, 20 Bom. L. R. 614, 46 I, A. 
1 (P. C.). 


founders as being entitled to the manage^ 
ment. We have looked into the originali 
and the language is “Vamsasta” which 
is not accurately translated as "descendant].!’ 
Even, otherwise, we fail to eee, except 
when it is established by cogent evidence 
that there is a custom to that efifeot, how 
the widows and daughters of a divided 
member can be excluded from the manage* 
ment of charity property. Even in regard 
to religions ofBoes, this Court has held 
in a Fall Bench decision (hat tbe widows 
of divided members cannot be superseded 
by tho reversioners. A fortiori in the 
case of a eeoular otBce like tho present, 
there is absolutely no justlBcation for tbe 
contention that they are not entitled to 
manage. The evidence as to usage has 
been fully disoust'ed by the Subordinate 
Judge, and wo agree with bis eonclusioo 
that it has been shown that female] are 
oot entitled to manage this Kattalai. 

The result of the above disoaseioo is, 
that the plaintiff is one of the persons 
entitled to manage the Kattalai along with 
2nd defendant and any other members of 
the family who have not lost their righf. 
One of them who has not been made a 
party to the suit is tho widow of Vythi- 
lingam. There may be others about whom 
the record is silent. 

The question on these facts ip, whether 
the plaintiff is entitled to any relief, aud 
if 80 , to what. The learned Advocate* 
General contended that as tbe plaintiff^ 
hnd net brought a suit for settling a scheme 
of management, bis suit should be dismissed. 
Wo are uuable to see the force of this 
contention. The fact that the persons 
entitled to the offiie of tbe trustee may 
not be oble to work harmoniously together 
is not a ground for dismissing a suit by 
one of the heirs of tho founder for a 
declaration of bis right to share in the 
management and for joint porsession of the 
trust properties with the heir who is now 
in pofsession and management. If it is 
found that a scheme of management^ is 
neceeeary in the interests of the inslitotion, 
such a scheme may be settled either by 
the heirs themselves, or by resort to (be 
Court. Id the absenoe of such a scheme, 
the plaintiff is entitled to tbe rights of 
the joint management and possession 
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olaimed in the plaint. We most, therefore, 
in modiGoation of the deoree of the Ooort 
below, deolare that the plaintiff ia entitled 
to manage the troat along with the 2nd 
defendant who is now in poeeesiion. It 
ia Doneoessary to deoide anything as to 
the rights of Yythilingam’s widow or other 
members of the family to eharo in the 
management of the Kattalai. 

In the airoamatanoes of the oaae, eaoh 
party mast bear hia own ooiti. No portion 
of the costs ahonld oome oat of the 
sbarity properly. 

M. c. p. 

decree modified. 


OAIiCUTTAHIGH COURT. 

Apppal eaoM AppeLUTi D*CiiE No. 1136 

OP 1918. 

Jane 2, 1919. 

Prejjnf j—Jastioe Sir Asatoah Chaodhari 
Kt., and Mr. Jaetioe Gaming. 

OOYNATH SAEKAR—DiPCMPANr No. 3 

—Appillaht 

tenui 

HAEI MOHAN DAS— Plaimtiip— 

DlPtNOANTS Noa. IanD 2—R«8POirDENT3. 

7e>nple landa^-Oianl in favour of meniil serv-int, 
nature of-Servant, lohether tru$tee^Ri$umption of 
land*—S«i7 by managei in his own na-n*, ma»rt<aia. 
obiUly of. 

Whoro a monlal servant of a templo holds no 
ofBco of a hereditary character and is romuDemled 
for the porformanco of bis duties by the use of 
eortain lands on payment of an annual cess tho 
lands are not burdened with any service in con. 
noction with tho temple, nor is tho holder a trustee, 
ond, upon cossation of his service tho land is liable 
to immediate resumption, [p. 471 col 2.] 

A. suit by tho manager of a temple or tho 
sUebail of (Ubutter property in his own name is 
not bad, there being nothing which requires such 
smt to bo brought in a roprosontntivo capacity, fp. 
4lJi0ol. J.] ' ^ 

Appeal agaipsfc thp decree of the Sol? 


ordinate Jadge, Jalpaigari, dated the 13tb 
of Marsh 1918, affirming that of the Monsif, 
Grst Coort, at Jalpaigari, dated the Slst of 
Marsh 1917. 

FACTS appear from the jodgment. 

Baba Mohendranafh flop, (with him Baba 
Jiul 0/iandra Oupta), for the Appellant.— 
Defendants Nos. 1 and 2 were the thebaiU 
and they soed the plaintiff for sesses dae 
and got a deoree. In exeotaion ofj that 
deoree the land in poseesiion of the 
plaintiff was pat op to sale and porahased by 
the defendant who is the appellant before 
yoor Lordships. The main point in dispata 
is, whether the sale in ezesation of the 
dearee really passed the land, Is saeh a 
tenanay saleable F S^otioo 60, Civil Pro* 
oedore Code, desoribes the interests wbioh 
are not saleable. The proviso under eea* 
tion eO, Civil Prooedare Code, doas not 
oover a oase liire this. 

The plaintiff oannot ba regarded as a 
trasteo- He did not hold a hereditary 
nffioa of any kind in oonneotion with the 
sheba or under the deity. Hfs father and 
he were mere menial servants. The land 
was not hardened with any lervtoe io 
oonneotloa with the ehebj. Rsfere to Radha 
Pershnd Singh v. Budhu Doskad (1), Refers 
to Mohbul Bossain v. ^mfer Sket'sh (2) in 
which oase there was reeamption. There is 
no aabatanoe in the argoment that as the 
Grst suit was institated by defendants 
Nos. 1 and 2 not as sKebailt, the desree is 
inoperative. The plaintiff is not entitled to 
claim possession of the land. 

Baba Bhupendra Chandra Quh'', for the 
plaintiff respondent.—My servioe right sab. 
eistp. he has pnrohased a cAaUant right which 
does not exist. My right has cot been 
interfered with in any wjy. I wanted a 
declaration that my right sabsiats. My right 
1 } ioalienable. No servioo tsnare is alien* 
able by transfer or sale aoder a deoree. 
Rsfers to Sti Raid Vcnk.ta Naratinha 
Appa Rao v. Sn Raia Soy.anadri Appi 
Rao (3), Lind oaonofc be aUaohed for a 


(1) 21 C. 638s II Ind. Dec. (n. s.) <122 

(2) 25 0 131; 13 Ind. Dec. 'N.s.l 89, 

(3) 10 0. W. N 16’; 8 Horn L. R. ]• 29 M. 6>- 3 
A^L.J. 5.^ aC, L. J I; IM.I, T. 3; 10 M, L. j' li 
83 I. A. 46; 8 Sor. P. C J. 897 U*. 0.). 
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B66S BB it 16 a personal debt. This is a 
eait for eesi, the right of plaiotiff—the 
seryise tenore—oannot be eold id eteootioD 
of tha decree. 

Baba Atul Chandra Gupta replied. 

JUDGMENT.—The plaintiff elaims to 
be a Beryiee tenore-bolder of the land in 
Bait, wbiab is the debutter property of 
an idol, nnder defendants Nos. I and the 
ihehail$. He made preparationB for the 
worship and iheba of the idol and 

bis father did similar eerviae before him. 
He held this land in lien of remaneration 
for the seryiae he rendered and paid Rs. 12 
a year to the shebaiti as oesses. This 
amonnt need to be Rs. 7 bnt it was 
finbanaed to Rs. 12. He made defanlt 
in payment of this amoant on aaaoant of 
whiih a Sait (No. S9'? of l&ll) was 
instiioted against him by defendants Nos. 1 
and 2. It was deareed and in ezeaatiou 
of that decree the iote was pot ap for 
sale and was porcbased by defendant No. 3 
on the 4tb October 1912. The plaintiff 
then institatedtbie suit on the 20th April 191G 
to recoyer posseesion of the joie alleging that 
the former eait was fraodolent; that he knew 
nothing aboot it; that in faat a wrong person. 
0 namO'Sake of his. had been served, and 
that be knew nothing aboot the salt and 
decree. His cace was that hie right in the 
dispoted land was a chakran right and that 
each right eoald not be attached or sold 
the attachment ard sale of each a right was 
prohibited by law and the sale was. therefore, 
yoid and fraodolent and so defendant No. 3 
by his porchase bad aaqaired no right in the 
land and be prayed that the decree and eale 
might be declared yoid and fraodolent and 
not bindiog on him and possession shoold 
be reitored to him. 

The Trial Court held that no eommons had 
been leryed on the plaintiff in that Sait 
No. 898 of 1911 and ro be was not boned by 
the decree in that soit. He farther held 
that the right wbiab the plaintiff had was the 
right of a Beryioe«bolder bat that the sale oerti* 
Gcate showed tbatarAa^raniright had beensold. 
He foond that there had been irregolarities 
in the sale and so the plaintiff’s title had not 
passed. He did not decide whether the right 
of a acryioe-bolder was saleable. On these 
Godings he gaye the plaintiff a decree for 
poseeseiuD. On appeal the learned Sabor. 
diuate Judge held that the decree ip Suit 


(1921 

No. 898 bad been properly obtained and the 
exeontioD proceedings under it properly con* 
ducted. The plaintiff had appeared in the 
execution prooeedinges. He, boweyer, held 
that the right which the plaintiff held in the 
land was that of a seryice bolder, that the 
position of the plaintiff was that of a trustee, 
and that being so, the seryice tenure was not 
liable to be sold. He held that section 47, 
Civil Procedure Code, was not a bar to the 
suit. On these findings he dismissed theappeal. 

It seems to os the learned Subordinate 
Judge has erroneously held that the plaintiff 
was a troslee of this land. The plaintiff 
did not hold a hereditary office of any kind 
in connection with the eheba or under the 
deity. His father and he were menial ser* 
yante. Instead of remaneration for the work 
they did, they were allowed to take the 
profits of some land, poGsession of which had 
been made over to them. They had to pay 
Rs. 12 a year to the shebaitt for the land as 
cejs. The land was not burdened with any 
service in connection with theba. He* 
reditary character does not attach to it or the 
service, nor has it been shown to be service 
o/e. or rhakran land. The learn* 

ed Sabordinate Judge has overlooked the 
distinction between the grant of an estate 
hardened with debsheba service and that of 
an office the performance of the duties of 
which is remonerated by the me of certain 
lands. See Radha Perihad Singh y. Budhu 
Dashad i\). There is a still greater distino* 
tion when the nse is of a permissive obarao* 
ter so far as the servant is concerned, when 
the land is not burdened with any service. 
The pliintiff held under a special arrange* 
ment. He was liable to dismissal and the 
land could be resumed at once upou cessation 
of his service. Ho had not paid the annual 
cess and that was a breach of the arrange* 
ment between him and his employers. The 
plaintiff alleged in his plaint that he bed 
enjoyed the land in lieu of rent for upwards 
of 12 years in succession to predecessors” by 
which we think he meant *‘in lieu of seryice.” 

It is not shown be had an occupancy right. 

If tho plaintiff held the land as a serviee* 
tenure ho could not acquire a right of 
occupancy in it. See Uurregohind Raha v, 
Ramrutno Deg (4). The sale certificate 
speaks of a chakrani jote. The learned 
Munsif understood by it a right of 
(A) 4 C. 67j 2 Ind. Don. (n. s.) 
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ooADpanoy wbiob is inoorreot. Neither Ooart 
has foand that a ckukanidar has any kind 
of permaneDt right attaohing to bis 'jote. 
From the nature of the employment it is 
altogether unlikely that any permaneney is 
attashed to it. A chakrani jote is a sub- 

ordinate under ^jo!eiar. It is & korfa 

under tenanoy, in the Distriet of Rungpore, 
(Tagore Law Leotures) (see Phillips' Land 
Tenures). It is, so far as we know, the same 
in Jalpaiguri. The plaiutii! was aware of 
the exeoution proceedings and knew what had 
been advertised for sale. He made a part 

payment to stop the sale. He did not then 

suggest that the tenure was not saleable. 
It was open to him to have the matter then 
determined but be refrained from taking any 
steps and now he has put forward false 

allegatioDs before the Oourt and ohallenged 
the deoree on the ground of fraud without 
any justifioation. Serviee tenures are ex* 
empted from the operation of eestion ti9, 
Bengal Tenanoy Aot. See Mokbul Iloiiain v. 
Ameer Sheikh (2). In that ease the plaintiff 
held the land in lieu of wages. He was 
dismissed and the land was held to have been 
rightly resumed. 

It has also been argued that as the Bret 
suit was instituted by defendants Nos. 1 and 
2 not as ahebaile the deoree is inoperative. 
There is nothing whioh requires the manager 
of a temple or the ahehait of dehutter pro* 
perties to bring suoh suits in a representa* 
live oapasity. The relationship in this ease 
was that of master and servant. 

In Jugjodumba Djtiea v. Paddomoneu 
.Panes (5), Markby, J, held that, although 
the ownership of debut/sr property is vested 
in the idols, the ahehaitat etriotly speaking, 
were not trustees for the idols, but managors, 
and, having regard to Maharanee Shibeasouree 
Pebia v. Mothooranath Acharjo (6), he said 
that there was this peouliarity that in all 
traneaetions ineluding even litigation the 
managers oarried them on in their own 
- names. It has been held by the Privy 
Oouneil that the possession and management 
of property dedioated to an idol belongs to 
the ahebait, and that oarries with it the 
right to bring whatever suits are naeeRsary 
for the proteetion of the properly. Every 


snob right of suit is vested in the ahebait 
and in the idol and that suoh right is a 
personal right. But no suob question as has 
been raised before us oan arise in matters 
ooniioted with the employment or dismissal 
of or the resovery of elaims against menial 
servents of a temple, persona who hold no 
oflBae of a hereditary ebaraoter. In the ease 
of land admittedly belonging to the offioe o! 
“Gurav” and attashed to it the Bombay 
High Court heldinPo^War v. IVogfe (7) that, 
although the property of the temple oould not 
be sold away from the temple, there was no 
objeetlon tothe sale of the right, title and 
interest of soeh a servant of the temple in the 
hod which be held as remuneration for his 
servioes, the interest sold being subjeot in the 
bands of the alienee to determination by the 
death of the original holder or his removal 
from offioe on aooount of bis failure to perform 
the servioe. Butin this case the land is not 
even burdened with any service. We are of 
opinion that, whatever right the plaintiff had 
as ckukanidar or otherwise in lieu of hie 
servioer, has been sjld and he is not entitled 
to claim possession of the land. The 
plaintiff in this case went to the extent of 
filing a suit against the purchaser defend¬ 
ant No. d for a cejlaralion that the 
auction purshase by the latter was a 
benami one. That itself is an admission 
that something passed by sash porobase. 
What precisely is the right that defend¬ 
ant No. 3 has purchased is between him 
and defendants Nos. 1 and 2 but they are 
estopped from questioning the right of 
defendant No. 3 to hold the land as a 
chukanidar as he pnrchassd in the execu¬ 
tion of the deoree they had obtained against 
the plaintiff. We also donbt whether Ihia 
suit is maintainable having regard to sec¬ 
tion 47, Civil Procedure Code, but having 
regard to onr decision on the other points 
it is nnneoeHsaiy to consider it. 

The appeal is decreed with costs of all thg 

Goorts. 

Appeal deereedt 

(7) 0 B. 59(=i 3 luJ. Deo. (n. a.) 853. 


(5) IBB. L. R.318. 

n *![• ^ 0* 2 Suth. P. 

0. J. 800| a Bar. P. 0. J. 628| 20 B. B. 662, 



472 


INDIAN OASES. 


[1921 


MDTHUVIERAPPA CRITTT 1*. ADIKAPAP OQETTT. 

MADRAS HIGH COURT, 

Civif, Apppai. No. feO tk 1919. 

.’uly 11. l;.20. 

Pretfnf Sir -Inlm WHlltfl, Kt., Chief 
Juptioe, ai,(l Mr. Jnfitioe Seshogiri 

Aiyar. 

MUTHUVEKRAPPA CHETTY aliai 
VELLAYAPPA CHETTY— 
Dependant No. 1—Appellant 

t^rsu^ 

ADIKAPPA CHETTY (dead) and others 
—Plaintipps and Dependants Nos. 3 
TO 10—Respondents. 

limitaticn^Sp'tli-inrnt of rlnini —Sil/lcmrnt 
(innuUril—Cmi^c of (ictififi iin oriiintul 
c/Cfrui’j— l.i>iiilu(ion, rummrnroiuiit «/. 

Whcrr* n rlaim i:i Pfjfi-ficil witlioiil to 

Court, and tli.al is siiltsiMjiic'iiily mmiilli'd 

}iy dcoroo of Court, llio fiarty (-luiniiin; lia« a fri*y|i 
caiipo <>f action on liia ori;'iiiiil claim, limitation to 
enforce whicli coinmcncos from tin* date of the 
onnnlmont. [p. 473, col. 2.1 

Appeal againet the deeree of the Court 
of the Temporary Subordinate •'ntlt’o, 
Siyaganga, in Original So t No. 7 1 of l9 (> 

Mr. R. Kuppusauy Aiyar, (with 
him Mr. r. ^ af<a6/iiram Aiyar), for the 
Appellanle :—The eoit is barred as more 
then three years have elapeed from the 
original olaim. It is not ebonn how limita¬ 
tion is EQspended or poatponed. No exemp¬ 
tion oan be olaimed whieh is not expresely 
provided by the Limitatitn Aot. 

Mr. K, fiaf(.jf46ramarj;/o Aiyar for Mr. 
A, KriihnatiJDmi Aiyar, for the Hespondetite.— 
The suit is not barred. The eatiefaotion of 
the original olaim having been annulleJ by 
the defendant's deoree, a new oaase of 
action arose. The plaintiff eonid not have 
eaed so long as be held the money decreed to 
him by tbe>eward and if he bad sued hie olaim 
woold have been relisted on the ground of 
eatisfaotioh. The claim revives on theanooh 
mentof the satisfaction. 8oe Mutammat R r.ie 
jSurno Mcyee v. Shcothee A/oW,ee Rurn.unia 

(1) , Rangayya Appa Rao v. Eohha 5riramu/u 

(2) , Mulhu Kcrakki O^rlfy v. Mahamad 
Mad'jf Amrr.al (3), Boijnalh Sahai v. Rarngut 


(1) 12 M. 1 A. 244j 2 D. L II. P, C. lOj II W. R. 

p. C. Si 2 Sur. P. C. J. 424; 2 Siith. P. C. J. 17,'- 2U 
E & 331 * 

(2) 27 M. 143 (P. C : r n. |o^. | a m. l J 
1.6 Bom t. n :4I:.31 I \ iTj H ?ar V.C J. 0 7 

(3) 54 Ind. Cns. CC; 43 M. 186, 26 M. L. T. 450j 88 
U. L. J. 1| 11 1. W. 467i (t920) M. W. N. 42. 


f'tngh (4), Snriiram Marwart v. Barhamdeo 
I mad (5), Voraisami Padayochi v. Vaithi’ 
hr,ga f adcyacki (6), Buro Pershad Boy T. 
Oopnl Das J)uit (7). 

Mr. R. Kuppvsifcmi Aiyar in reply:— 
There was no fatisfacticn when the debtor 
did not consent toil. No fresh oaose of 
action aro<»e when ‘he remedy by which 
aatipfaotion was obtained was not lawfully 
open to the party. }i)wammat Ranet Surro 
llnyce V. Shooihfp M»khee Burmonia (1). 

JUDGMENT. 


Wallis, C. J.—The plaintiff in this ease 
is a principal and the defendant an agent. 
The plaintiff having a claim against the 
defendant preferred a complaint against him 
for misappopriating bangles and had him 
arrested, and he was afterwards bailed. 
Then the defendant was induced to appoint 
an arbitrator and the plainliff appointed 
another arbitrator to settle their differenosp, 
and the award of the arbitrators was that 
tho dfifertdant should pay the plaintiff 
R' 10,' 00 111 full satisfaction of all the 
plaintiff’s claims and lliat the pros-ecotion 
shoohd be dropped. The defendant paid 

Rs, 7,000 and nave a hundi for Rs. 3|000 
at the time. Then he refused to pay the 
balance of Rs. 3,000 and suacessfully sued 
to recover the Rs. 7,000 which he bad paid 
on the ground that it was obtained by 
0 eroioD. It was held by this Court, re* 
versing the deoicicn of the Subordinate 
Judge, that le had been induood to conient 
to this arbitration by coercion and that 
the money so obtained from him in the 
circumstances which I have mentioned marl 
bo refunded. Now, the plaiotiff'prinoipel 
Boeeptirg that sta'e of things brings this 
(uit and alleges that the agreement evR 
donoirgthe settlement of the let defendant’s 
agency aocoants having been annulled the 
oanse of action with respect to delivery 
by the let defendant of accounts after duo 
adjoftnont and verification has accrued 
to the plaintiff afresh. That is the plain- 

t ff’ri oaee. , 

Tke defendant pleaded that there bad 
been no arbitration and no award at all. 

(4) 13 C. 775 IP. C.1i23 I. A. 45i 7 ^ar. C- J* R 
12 InJ. Drc (.V, H.) 5M. 


(f) I C. I. J 3S7. - 

(0) 41 Iml. Cfts. 581: 83 M. L. 3- 46- ^ 

17) » C. 2r6 ftt p. 2fDj 12 C. L. «• 12®; 0 . A>2, 
A c.A.. P n I MU Q ImL Jur. 4 Ind* 


(W, «.)820, 
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The Sabordinate Jadge finds that there was 
DO biodiog agreement to refer to arbitration 
wbiab is not qneetioned bnt be mentions 
that (be findings of fast of this Oonrt in 
the other suit were aoeepted by both the 
parties, and inoluded findings that there had 
in faot been an arbitration and a payment 
by defendant pursuant tD it. The result of 
the previous suit was that the present 
plaintiff Iiad to pay baok the sum whigh 
he bad aoeepted pursuant to the arbitra¬ 
tion from the defendant in full satisfaotion 
of all his olaims against the defendant. 
The question then is, whether, as the result 
of the previous suit, be has not aequired 
a fresh oause of aotion, in the nature of bis 
original oause of action, for an aoonunt 
which was eatisfied so long as the adjust¬ 
ment to which 1 have referred stood, in 
my opinion he has. 

It is unnecessary to refer to all the cases 
which were cited before ns. There is a case 
in Idutommai Ranee Swno hioyee v. Shooeh’e 
Mokhee Burmonia (1), a decision of the 
Privy Council which has besn explained by 
their Lordships in Euro Pershod Sou v. 
Qopal Das Dutt (7). The latter case contains 
a clear statement of the principle which is 
applicable to this case, at page 259. Their 
Lordships say Tbe effect of that case 
in iduiammat Ranee Surno Eoiee v. Shcoskee 
Mokhee Burmonia (1), may be very ehoitly 
stated. The Zemindar bronght a certain 
paint taluq to sale, and sold it to a purchaser 
who was put in possession of it, and out 
of the purchase-money the arrears of rent 
were paid. Subsequently this sale was set 
aside for irregularity. The Zemindar bad 
to refund the purchase money received by 
her, and the patnidar, who succeeded in 
setting it aside, obtained alio the mesne prc» 
fits for the time during which be was ousted. 
Under those circumstances, this Committee, 
whole judgment was delivered by Sir James 
-Oolvile, observe ‘it is dear that nnlil the 
sale had been finally sat aside, she*—that is, 
the plaintiff— was in the position of a per¬ 
son whoee claim had been satiefied and 
that her suit might have been successfully 
met by a plea to that effect.* In other 
words, the eflect of the judgment of this 
Board is, that under the peculiar oircum- 
Blanoes, the palntdar having iccovered 
possession, together with mesne profits, it 
vae equitable that he should pay the 


amount of rent which was in arrear ; but 
that amount of rent did not accrue until the 
sale of the paint bad been set aside, and, 
therefore, nntil that time that Statute could 
not run. ” Applying those observations to 
the present case, it is equitable that the 
plaintiff should be allowed to prefer a fresh 
claim Eeeing that be has been deprived cf 
the satisfaction which he bad originally 
obtained. The fact that satisfaction was 
obtained by coercion was good reason for 
ordering the money to be refunded, but is 
no reason for depriving the plaintiff of 
all remedy on bis original claim, In the 
case cited, the Privy Council say that a 
fresh claim for the arrears of rent aeorned 
when the paint sale was set aside, and 
that nntil the paint sale had been 
set aside the Statute conld not run. 
That, in my opinion, amounts to 
saying that a fresh cause of action arose. 
Both in that case and in this the Statute 
ran as against the original claim. Bnt 
when the original claim was eatisfied there 
was an end of the Statute rnnning in respect 
of that oanse of action, and on the 
annniment of that satisfaction a fresh 
cause of action arose and the Statnte began 
to ran again. If there was a fresh cause 
of action this suit is in time, whatever 
Article is applicable. The appeal, therefore, 
fails and is dismusad with costs. 

Sishaqisi Aitsr, J.—I agree. 

u. c. p. 

Appeal ditmiued. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

Miscbllamiods Civil Appial No. IS-B 

cr 1918. 

February 27, 1919. 
rrmnl:—Mr. Hallifax, A. J. 0. 
MAMOMEO SIRAJ-UD DIN and amotber 
—DfirBNOAMTs—A ppellants 

V'-ttUS 

Ka»i FAYAZ UD DIN—Plaintipp — 

Respomuint. 

IniimdarA m Derar-Alienation b^inamdur. rule 

14*. 

appUcabtlily of^Suit to recover inam land, Adierei 
posneenon, plea of^^Burden of proof. 
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The law In Bernr In r. ‘^prd of all.Miatitma hy 
luflintlnrs is that, if an iwitn'ld’- alionntos nn inn»n 
held under rule fi of the Rerar [»am Rule?*, ho 
having only a life.interest, aueli an alienation 
cannot affr. t l.la snccecsor, or tlie iieKf holder of 
an (■••ri iiii'atI', mul jn the case of bucIi an 

alieiiafioii (he plea of tiihcise possession cnimot ho 
piic< eo-fully rais' d n'.’aiiist the successor oflho 
alienor, (p, 475, eol, 1 ] 

Where in a suit hy nn la'iin certificate.holder to 
recover p<isseflftinn of landa alienated hy Ids 
predeceesor, the defendant ndmiis the title ».ftho 
yilaintifT's preilocefisors, hut seeks to sliow tliat 
that titlo was extintruished by adverse possession, 
Article 144 of Schedulo I to tho Limitation Act ia 
applicable, and if is for tbe defendant to pIiow when 
liis alleged possession under tlie Article became 
ndverec. [p. 475, col. 2.] 

Appeal against the jadgment of the Ad* 
ditional Dietriet Judge, W. B., Akola, in 
Oivil Appeal No. 215 of 1917, deoided on 
28th Febrnary 1918. 

Mr. M. Y. Shertef^ for the Appellantp. 

Mr. G. L. Subhedar, for the Respondent. 

JUDGMENT.—This jadgment will also 
dispose of Misoellaoeons Appeal Nos. 19 Bto 
24>B of 1918. The point on whioh the seven 
eases have been dealt with is the same. 
The plaintiff in all oasee is the same, thoogb 
tbe defendants are different. In 1904 and 
1908 the plaintiff was made tbe inamdar of 
sertain tnam lands held nnder rale 5 of the 
Berar Inam Rales, that ip, as a personal or 
sabsistent grant. He saed for poseession of 
eertain portions of the inam lands. Tie 
prinsipal defendants in eash ease are the 
members of the joint family to whieh the 
grant was originally made, and in eaoh oaro 
the plaintiff eaee for possession. The plaint* 
iff’s grandfather died in 1878 and his 
father in 1904. Tbe defenoe inter alia was 
that neither the plaintiff nor his predeoes* 
sors io'title had been in poseession of these 
lands within 12 years of sait, and thas his 
elaim in eaeh oase was barred by limitation. 
The oases were tried on the preliminary 
issae "whether the plaintiff's elaim is within 
time". It was admitted for defendants 
that plaintiff is the tnam eertiBoate holder 
thoogb there are other persons who have 
rights in tbe tnam, At a partition these 
lands eame to tbe predeco<)8or8‘in title from 
the eonteeting defendants. 

The first Coort eame to the oonolasion that 
the plaintiff’s argament that this oaso oouies 
onder Article 140 of tbe Limitation Aot was 
^ODtenable as plaintiff was not a remainder* 
ynan within the meaning o{ that Artiele, U 


was father held that there oan be adverse' 
possession against tnam o6rtifieate*boldera 
holding merely a life-interest in the inam, 
Dealing with the qoestioD whether the eases 
are governed by Artiele I42 or 144 of tbe 
Limitation Aot the Jndge fonnd that it was 
admitted by tbe plaintiff that, thoagh his 
grandfather was in possession till bis death 
iu 1874, neither be nor his father bad held 
possession sioee. The Oonrt found that 
Artiolo 142 governed the ease and that all 
the oases were, therefore, barred by time. 
They were dismissed. 

On appeal tbe learned Additional Distriot 
Judge finds that as the defendants have 
admitted tbe title of tbe plaintiff's land in 
suit and having set up a plea of adverse 
possession for more than 12 years were bound 
to prove the same He finds that plaintiff 
was not a remainderman nor yet a rever* 
sioner, the right of reversion being reserved 
to Government. It oonfirmed the (finding of 
the first Court that Artiele 140, Limitation 
Aot,, was not applioable. The Judge thicks 
that unless the possession of defendants, who 
are members of the family, was proved to 
amonnt to an ouster in view of tbe alleged 
partition it oould not avail them. If they 
were eo*teDant8 under the law the possession 
of one eo.tenant would not imply an ouster 
of the other. It held that the suits fell under 
Artiele 144 of the Limitation Aet, and that 
the facts of the oases reqoire to be further 
investigated before the plaintiff ean be said 
to be barred from maintaining the suits. 
The appeals were allowed and the eases were 
remanded under Order XLI, role 23, of tbe 
Code of Civil Prooedore. 

It is hereargaed for the appellant'defend* 
ants that the finding of the lower Appellate 
Court is wrong, that Artiele 142 of the 
.Limitation Aot applies and ae the date of 
the diseontinaanoe of possession by tbe 
plaintiff and his predeoessors'in.title le 
more than 12 yeare the suits were barred by 
limitation. In Kriehnaii v. Maniear Ali (1), 
Sir Henry Stanyon, A. J. 0 , held "An inam 
granted under rnlo 5 (2) of the Berar Inam 
Roles, to a grantoe aod bis direct lineal 
heirs and undivided brothers, eonfers upon 
such grantee, and each of hie saoeessors, 
reepeotively, an estate for life only. Saoh an 
tnam oannot be alienated, by any holder for 


(I) e InJ. Oas. 82lj 0 N. L. B. 7i, 
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the time bein^, eo as to take it oat of the 
family for wboae perpetaal maintenaDae it 
was made, or so as to defeat, delay, or oDoam* 
ber, the enjoyment thereof by any eaaaessor of 
the alienor.” In that ease it is farther held 
that the grant oonferred apon eaoh saooeBsive 
inamdar mast be an estate for life and the 
prohibition against alienation was absolote. 
In a later ease, Aman Ali v. Imamhi (2), an 
alienation in fayoar of a member of the 
family holding an inom granted under role 
5 (2) of the Berar loam Rales was held to 
be void after the death of the alienor, and 
Kriihnaji v. Hilkanth (3) is an authority for 
the proposition that unless and antil an t*ia>n 
estate has been eonverted into an estate of 
fall ownership, its devolation is governed by 
the Inam Boles, eapplemented,ae far as neses* 
sary and permissible, by the personal law of 
the inamdar. The law in Berar is that if 
an inamdar alienates an inam held under 
rale 5, he having only a life»interest, soeh an 
alienation oannot affeet his saoseseor, or the 
next bolder of an inam oertifieate. It seems 
(o me that adverse possession based on the 
alienation ooald not be saosessfolly pleaded 
against the suosessor of alienor. Trimhak 
'^mchanira Pandit v. Sheikh Qhulam Zilani 
Waikar (4), is relied on by the appellants 
to support the argument that in oases of 
hereditary or impartible estates not governed 
by the ordinary rules of inheritanoe but sub* 
jest to the oondition that Qovernmeot shall 
approve of the heir, the rights of eusoessive 
holders may be barred by adverse posses* 
slon. Under the inam rules it is not meroly 
a ease of Government approving of the heir, 
'T)at, subjeot to oertain limitations as to sue* 
session, Government appoints an inamdar* 
The ease of Badhabai v. Anantrav (5-) 
■is distingniahable. It is eontended for the 
respondents that as the plaintiff's right to sue 
arose when he was given bis oertifieate and 
as the present suits are all brought within 
12 years of that date the defendants* adverse 
possession as against the plaintiff oan only 
arise from the date of granting the oertifi* 
sate and that Artiole 144 of the Limitation 
Aot applied Seetaram Brahman v. Rambhaoo 
FaiwariiQ), As in the present oase the 

• (2) 22 Ind. Cob, 8 flj 9 N. L. R. 18S 

(ajaOInd.Ooe GI 85 I 2 N. L. R. 160. 

(4) 6 Ind. Cm 9665 34 B. 32?; \2 Bom. L. R. 203. 

( 6 ) 9 B. 198 (P. BJ, 6 Ind. Doc, (n. 0 .) 133. 

(e)iQo.p. L.R. ra, . 


defendants having admitted plaintiff’s posses* 
sion op to 1874 it rested on them to show 
when the alleged adverse possession under 
Artiole 144eommenoed : TaUhibhai Naranbhai 

V. Banchhod Qobar (7), Tarubaiv. Venkairao 
(8), Sficrstary of State Jot India v. Ohelikani 
Bama Eao (9), and Qanno v. Beni (10). It 
seems to me that in the present oase the 
title of plaintiS’s predeoessors being admit* 
ted and as defendants seek to show that that 
title has been extinguished by adverse 
possession founded on an alleged partition 
or family arrangement, Artiole 144 of the 
Limitation Aot is applioable and that the 
oases have been rightly remanded by the 
Additional Dietriot Judge. I would invite 
the attention of the first Court to the 
observations of Sir Henry Stanyon in 
Kruhnaji 7 . Nilkanth (3), speoially those to 
be found on page 160 of the report. 

The result is that the seven appeals 
governed by this judgment fail and are 
dismissed with oosts. The appellants will 
pay the respondents’ oosts in eaoh appeal. 

Appeali ditmiited, 

(7) 26 B. 442; 4 Bom. L. R. 99. 

(8) 27 B. 41; 4 Bom. L. B. 721. 

(9) 35 Ind. Cm. 902; 39 M. 617 at pp. 631, 633; 31 
M. L. J. 324; 14 A. L. J. 1)14; 20 M. L. T. 436; 4 L. 

W. 480; 18 Bom. L. R. )007; 25 C. L. J. 69; 43 1. A. 
192; 20 C W. N. 1311; (1916) 2 M. W. N. 224 (P. C.). 

(10) 43 Itid. Caa. 943; 14 X. L. R. 82. 
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MADRAS HIGH COURT, 

OaioiNAL Sioi Appial No. 63 or 1919, 

April 14,1920. 

Preeent Sir John Wallis, Kt., Chief Justioe, 
and Mr. Justiee Moore, 

Tbb OFFICIAL ASSIGNEE or MADRAS 

—Appillakt 
vertus 

S. R. M. M. R. M. RAMASWAMI OHETTY 

—Rbspondbnt. 

Contract Act {IX of 1872), «. Hl-Banitcr— 
Natukkotai Cholty, whether banker^ and entitled to 
banker’s lien-Ptesidency Towns Insolvency Act {III of 
1900), •. 116—Ofjicuil Assignee, attorney of, whether 
exempt from payment of stamp duly on copies furnishfi 
-for appeal, . .^ 
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A i«atukkottai CLctty in tho Madras Presidency 
is a ‘'banker” within tho menninj? of section 71 of 
the Contract. Acr, ami is, therefore, entitled to a 
banker’s lien on i^oods bailed to him as seenrity 
for a i^eneral balance of account, unless it i« shown 
that there is a contract to tho contrary. 

An Attorney of the OlTioiul ARsijfnt'O is entitled 
to the same priviloKO.s as to stamp duty as tho 
Official Assignee has hy virtue of section lift of 
the Presidency Towns Insolvency Act, and is 
entitled to obtain copies of orders for purposes of 
appeal without tho payment of any stamp-duty. 

Ad appeal from the order aod the jndgmeDt 
of the Hon’ble Mr. Jnetiee Ooatt8*Trotter, 
dated the 2nd September 1919, passed 
in the Inaolvenoy Jarisdistion in Insolyeney 
Petition No. 115 of 19l7. 

Messrs. Short Bemi and Do., for the 
Appellant. 

Messrs, A. Krithnanwami Aiuar and if. 
Suhbaro^a Aiyar, for the Respondent. 

JUDGMENT.—This is an appeal by the 
Official Assignee from the order of Ooatts* 
Trotter, J., on a garnishee sommons. The 
6rst objeotion taken is that the appeal is 
Bled oat of time. The Offisial Assignee was 
represented by an Attorney who olaimed the 
same privileges as to stamp duty as the Offioial 
Assignee has by yirtae of sesiion 115 of the 
Presidenoy Towns Insolvenoy Aot. This was 
apparently dispoted in the insolvenoy office 
and a claim was made upon the Offiiial 
Assignee's Attorney for stamp daty for a 
copy of the order appealed against and the 
Attorney oUimately paid it to rave time. 
Bot the qaestioD before os is wheiher (be 
Attorney, as representing the,Official Assignee, 
has any stamp doty to pay. If not, the 
appeal is in time. As pointed oat by 
Mr. A, Krishnaswami Iyer, the wording of 
section 115 is taken from the English 
practice. Bot, at the same time, it has to 
he applied to the practise obtaininff io 
this Ooort. Now, section 115 says: “No 
stamp doty or fee shall be chargeable for 
any application made by the Official Assignee 
to the Court under this Act, or for the draw¬ 
ing and issaing of any order made by the 
Coart on each application." The applica¬ 
tion for a copy appears to be either an appli* 
oation made to (he Court or an application for 
the issue of an order made by the Ccert on bis 
i application because the only method cf iseuiog 
orders vrhiab is known to ns here is the issue 


of a copy. Therefore, we are of opinion that 
(he appeal is within time. 

The question in the appeal is, whether the 
garnishee was entitled to a banker’s lieu in 
tespeot of advance made by him on various 
packets cf diamonds desposited with him* 
The Brsf question is whether he was a ban 
ker. Mr. A. Krishnaswami Aiyar has sailed 
our attention to an Irish case Shield't Estate 
In re (1), in wbioh the question was whe¬ 
ther the party there was a banker. In this 
case, we have evidence that this garnishee, 
who is a Naltukottai Chetty, does banking 
bueioess and money lending business ; that 
he has oustomeri who deposit money with him 
and who keep pass books and some with 
those pass books and draw money ; that be 
pays interest on their deposits, and that be 
buys and sells hundies and lends money on 
securities. There is abundant evidence that, 
in this pertioular saoe, the garnibhea did 
carry on banking businesr, and, farther than 
that, it is perfectly general knowledge, and 
we have recognised it in Vellayappa Okettiarv, 
Unnamolai Achi (2) and Annamcfai Ohettiv. 
Annamalai Ohelti (3), that these Nattukottsi 
Ghetties are really the Indian bankers of this 
part of (he country. There le, therefore, do 
reason why the garnishee in this case should 
not be entitled to a banker’s lien. Under ees* 
(ion 171 of the Indian Contract Act, bankers 
may, in the absence of a contract to the 
contrary, retain, as a security for a general 
balance of aocount, any goods bailed to (beui; 
and we agree with the learned Judge (bat 
the Official Assignee io this case has failed 
to abow any contrast to the contrary, what 
be has shown is that various advansee were 
made from time to time on the lesurity of 
deposits of diamondr, and that the diamonds 
so dopcsited were redeemed from time to tios* 
But it also appears that loans were made 
without any deposit of diamonds at all 
wbisb are iosluded in the same aosount. 
The garnishee’s affidavit also shows that all 
the diamonds were the subjeot of a sort of 
second pledge to another creditor. There is 
DO reason for differing from the learned 
Judge in his conolosion that a contraot to 
the contrary has not been proved. 

(1) (1001) 1 Ir. Bop. I72j 86 Ir. L. T. B. 8| 6 Ir. L. 

R G68 

(2) 42Ind. Cbo 'T'lj 61*. W. 687| (1017) M. W. 

N. ess. 

( 8 ) 62 lod. Cat. 6661 10 Z*. W. 67. 
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Id tbe reeaU, the appeal fails and is dis* 
miaeed with ooets. 
u. 0. P. 

Appeal dismieied. 


NAGPUE JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rivision No. 107 ov 1920. 

April 20. 1920. 

Truenl: —Mr. Mittra, Offg. J. 0. 

SITARAM— PLilMTlFr—APPL1C4MT 

versus 

LONGER SINGH— Dbpimdimt 
—NoN'Applioamt. 

Civii Procedure Code {Act V of 1908\ e. 47— 
Decree-holder depositary of property attached—Detcn^ 
lion of property—Suit for damages for wron^/u{ 
detention, whether maintainable. 

In ozccution of a decree agaiost P. bU property 
was attached aod placed in charge of the decree* 
holder D as sapurdar or depositary. P. applied to 
the Coart for an order dircctiog D. to produce tbo 
property. D. alleged that under on oral order of 
release the property was made OTor to 8, the 
brother of P. The prosont suit was brought by P. 
to recover from D. damages for wrongful detention, 
but the suit was dismissed on the ground that tbo 
matter being within the porviow of section 47 of 
the Civil Procedure Code tl o suit was not main* 
tainablo : 

Held, that the suit not having been brought 
against the decree-holder as such, or against a party 
to the suit, but boing a suit against a depositary, 
who sot up no right to tbe property deposited, did 
not fall within the scope of section 4? of the Civil 
Procedure Code, and was maintainable, [p. 476, 
col. I.] 

Civil revision egainst the deoree of the 
Distriet Judge, Nimar. in Appeal No. 93 
cf i918, deoidedoD the Ilth April 1919, arts* 
ing oat of Civil Sait No. 41 of 1918. deoided 
by the MuDsif, Seoni Malwa, on tbe 4th 
April 1916. 

Mr, W, B, Puraniltf for tbe Appliaant. 

Mr. 0. Dutta Ohaudharp, for tbe Non* 

Applieant. 

ORDER.-Id Oivil Suit No. 283 of 1915 in 
the Court of tbe Mansif Seoni Malwa, the 


present defendant, Dongersingb, obtained an 
attaobment before jadgment, and two ballooka 
and a oart belonging to the present plaintiff 
Sifaram, were attaobed and placed inDonger* 
eingb'a ooetody as sapurdar. A decree 
for Rs, 65 and costs was eventually passed 
in the latter's favour. In 1916 tbe decree- 
holder applied for a warrant of arrest which 
was transferred for execution to tbe Muneif 
of GoshanKabad. The iudgment*debtor 
complained that as the property attached had 
not been sold, be was not liable to be arrested, 
Tbe decree bolder replied that be had made 
over the attached property to judgment- 
debtor's brother under an or®l order for 
release of the same. The order pas®®^ 1 bat 
the decree-holder should proceed against tbe 
property attached before applying for a warrant 
of arrest. In 1917 tbe judgment-dabtor appli¬ 
ed to the Munsif at Seen! Mal^® praying 
that tbe deoree'bolier be ordered produce 
the attached property for delivery 1® him 
aud that the decree-holder may take what 
is doe under tbe deoree: Tbe Mnnsil’s 
order ^dated tbe 17th December 191^ recites 
that 'The D 61e cf (bis record which con¬ 
tained tbe list of attaobed property and the 
order of release (for tbe register of attached 
property shows that the property was re¬ 
leased) is not available. Under the oiroam- 
stanoee, tbe applicant ie referred to a regular 
suit.” 

In tbe present suit Sitaram claims 
Rs. 150 as compensation for the wrongful 
detention of his property. His suit was 
decreed in tbe 6ret Court, but on appeal 
an objection was taken that this was a 
matter coming within tbe purview of eeotion 
47 of the Civil Procedure Code. The Dis¬ 
trict Judge upon this objection has dismissed 
tbe suit. 

It ie ooDoeded before me that no second 
appeal lies in tbe case ae tbe suit was 
eognieable by a Small Cause Court and the 
amount claimed did not exceed Rj. 500. 
The ease would be registered as a petition 
under aection 115 of ,tbe Civil Procedure 
Code. 

I think tbe applicant’s contention that 
the District Judge has failed to exercise 
a jurjsdiolion vested in him by law is well 
founded. Even assuming that tbe remedy 
lay m an application for execution, tbe Court 
in which tbe suit was bstllnted being the 
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Coart wbiob passed 'the deoree, the plamt 
ebonld have been treated as an applioation 
for eieaotion. The attention of the learned 
Distriot Jodge does not seem to have, been 
drawn to sab seotion (2) of seotion 47 of the 
Civil Prooedare Code. 

Dongarsingh happened to be the decree* 
bolder, bot be was entraeted with the pro* 
perty as iapurdar or depositary in aoeord* 
anee with the Civil Oircalar L31. In 
Jothi Powar v, Jiteraj hazarimal (1) it was 
held that the seoarity given by a depositary 
for the safe oustoday of livestoek which 
has been attached cannot be realized by 
enmmary process in ezecation, a view which 
was followed in Khefstdas Badhakighan v. 
flar&a Marathe (2) (Civil Revision No. 5 B of 
1918).It BO happens that the decree-holder was 
the sapurdar, bat the claim of the plaintiff 
is not against him in bis character as decree- 
holder, nor can it be said that the qoes- 
tion raised in this Sait is one relating to the 
ezecation, discharge or satisfaction of the 
decree. The defendant does not claim to 
hold the property for satisfaction of bis 
decree. His plea is that it has been daly 
retarned to the plaintiff’s brother who, he 
says, is joint with the plaintiff. The plaint- 
iff also does not allege that the deoree 
has been satisSed, bat simply denies that 
the property was returned to bis brother, 
and that the defendant as tapurdar is 
absolved thereby from all farther liability. 
The claim is, therefore, not against the decree- 
holder as each or against a party to the 
Bait, bat against a depositary who does not 
set ap any right to the property deposited 
for the purpose of satisfaction of the decree, 
Snch a claim is, in my opinion, outside 
the scope of seotion 47, Civil Prooedare 
Code. The lower Appellate Court in refusing 
to enter into the merits of the case has 
tbos failed to exercise a jurisdiction vested 
in it by law. The suit as framed, therefore, 
did lie. 

I 

It has been argued before me on behalf 
of the non-applicant that, until there is an 
order releasing the property from attachment, 
the plaintiff baa no right to maintain a suit 
for wrongfal detention by the iapurdar, 
Xt is true that the Munsif at Hochangabad 

(1) 13 0. P. L. B. 104. 

(2) 47 Ind. Oac.esOi 16 5. L, B. 178. 


held that the property has not been releaded 
from attachment, bat a fuller inquiry made 
by the Munsif at Seoni Malwa shows that, 
though no formal order releasing the pro' 
perty from attachment has been traced, an 
entry to this effect has been found in the 
register of property attached, In view of 
the plea taken by the defendant in the 
execution proceedings and of the order 
passed on the 17th December 1917, it 
must be taken that the Ezecoting Court 
no longer holds the property as still ander 
attachment. Whether there was an oral 
order for the release of the property as 
alleged by the decree-holder, or whether 
the property has been duly retarned to 
the applicant's joint brother, I see no bar 
to the institution of the suit on the ground 
that it is premature. 

The result i>, that the applioation for 
revision snocseds, The decree of the lower 
Appellate Court is reversed and the appeal 
is ordered to be retried by that Court on 
the merits. Costs incurred in this Court 
.will follow the result. I6z Rs. 10 as Pleader’s 
fee in this Court. 


Applicaiion allowed, 


\ 


LAHORE HIGH OOCRT. 
Skcond Civil Appeal No 2578 or 1916, 

June 4,1920. 

Prcicnf:—Mr. Justice Scott-Smilh and 
Mr. Justice Abdul Raoof. 


IHAH NAWAZ—PLAiiTirr-ApPBLLiMT 

vertus 

IBIKS AHMAD AKDOTHlBl—DlfEMDAKTa 

—Rispoicdihts. , 

^ti^n^AdviTH po$mfion of nghl to rtdiim, 
rfZer ptrmi*»ibU^R4\>enu4 ntordi, entry »n, 
ci <^, 
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^ A person cannot bo said to bo in adrorao posses* 
siyi of the right to redeem immoreable property 
where the right to possession and actual possession 
18 all the time in the hands of the mortgagee. The 
fact that ho succeeds in getting hia name recorded 
in the revenue register does not confer a title on 
him. [p. 479, col. 1.] 

Seoond appeal from the deoree of the 
Dietriot Jadge, at Jallundtir, dated the 
16th May 1916, afFrmiDg that of the 
Senior Sebordinate Jndge, Jollnodar, dated 
the 30th Angoat 1915. 

Mr. Abdul Rashid, for the Appellant. 

Mr. Faqir Ohand, for the Respondent. 

JUDGMENT,—The faotn giving rise to 
this appeal are simple and are folly stated 
in the jodgment of the 6rat Court. One 
Mutammat Tajo. wife of Kasam Shah, 
mortgaged the land in suit on the 11th 
of Marsh 1868 to Mehr Ilahi and Aziz nl- 
Rahman. The defendants Nos. 1 to 3 are the 
representatives of the mortgagees and the 
plaintiff, Shah Nawaz, who claims to be a 
oollateral of Kasam Shah, the husband of 
Musammai Tajo, bae brought this suit for 
the redemption of the mortgage. Defend. 

No 4, Musammat Umri, is the daughter of 
Kasam Shah by another wife, Musammat 
Uhnn. Defendants Nos. 5 to 8 are said to be 
^ong the eollaterals of Kasam Shah. 
Musammat Umri and the latter defendants 
Nos. 5 to 8 were not originally made party to 
the suit, but the matter having some up 
to the Chief Court at a previous stage 
the ease was remanded for trial on the 
merits with the direotion that the enit 
Bhould be tried after impleading Musam- 
mat Umn and defendants Nos. 5 to 8 
aa defendants in the ease. The aase has 
DOW been tried with the resnlt that the 
suit has been dismissed by both the Courts 
below. The plaintiff has preferred this 
sesond appeal to this Court. 

The plaintiff olaimed to be the adopted 
MO of Amir Shah and a oollateral of Kasam 
Mhab, the husband of Musammat Tajo, and 
as suoh entitled to olaim redemption. He 
atao olaimed to have aoquired ownership of 
the equity of redemption by adverse poses. 
Sion against Musammat Umri on the ground 
name wag n,„tated in the year 
1888 on the death of Musammat Bhuri. 
the second wife of Kasam Shah. Both 

pllintir “ 

■ In the memorandum of appeal, hlthongh 


* 

ezoeption is taken to the deoision of the 
lower Appellate Court on both these points, 
yet the question of adverse possession only 
has been pressed before ns. It has been 
oontended that, aceording to the authorities, 
it ie possible to acquire ownership of the 
right of redemption by adverse possession^ 
In support of this eontention reliance hae 
been placed on the case of Lalla Kankoo Lai 
V. Musammat Manki Bibt (1). On the factd 
of that case it was held that the equity 
of redemption claimed by the plaintiff was 
extingnisbed by adverse possession, inas* 
much as the person claiming adverse pos¬ 
session had been receiving rent from the 
mortgagee as owner. In the present ease, 
beyond the fact that the name of the 
plaintiff was entered in the revenue re¬ 
gister, no manner of possession whether 
actual Of constructive has been estab* 
lished by him. One mode of acquiring 

and keeping possession is by reoeiptof rent. 
In the Calontta case possession was acquired 
and retained by receipt of rent. The 
ruling ip, therefore, oelarly dictingnishable 
and cannot help the case of the plaintiff. 
Reliance was also placed on the case o! 
Hubdar Khan v. Gajadhar Ohaube (2). 
Judicial Commissioner's Courr, Oudh. In 
that case the right of ownership wap 

exercised by effecting a transfer of the 
equity of redemption and it was held, under 
the special ciroumetanoes of the case, that 
the claimant had aaqnired full ownership 
of the equity of redemption by adverse 
possession. This was a deoision by » 

Single Jndge and the facta were quite 
different from those of the present case. 
There is, however, a deoision of the 

AUahabad Eight Court which fully applies 
to the present case [see Eunwar Sen y 
Darbari Laimi On facts almost similar 
to the facts of the present case it was held 
that a person cannot be said to be in adverse 
possession of the right to redeem immove. 
able property where the right to possession 
and actual possession is all the time in 
the bands of the mortgagee. The fact 
that he succeeds in getting his name 
recorded in the revenue register does not 
flonfer a title on him. The desision in 


W Vc If • XI. UUle 


(2) K InJ. Caa. 600; 1? 0. C. 294. 

(3) 34 Ind, Cae, 171| 83 A. 4ll, 
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L'lla Kanho‘) Lai v. Musainmot Manki Bibi (1) 
above referred to was relied npon io that 
ease also and the learned Jodges made 
the following observations aboot it in tbeir 
judgment:— 

"This ease no doubt is to some extent 
in favour of the plaintiffs. A number of 
authorities were referred to inoluding the 
ease of Ctuborne v. i:carje (4) and the 
judgment of Lord Hardwioke is quoted. 
Lord Hardwiske no doubt pointed out in 
that ease that an equitable estate might 
be barred by time juet as mueh as a 
legal estate, and then be refers to and 
deseribes an equity of redemption. It must 
be brone in mind, however, that the equity 
of redemption where the possession remains 
with the mortgagor h quite different from 
the equity of redemption where the posses* 
lion is with the mortgagee. There oan be 
no doubt that an equitable estate as distin* 
guisbed from a legal estate ean be barred 
by time but it seems to us impossible that 
any person ean be in possefsion of the right 
to redeem a mortgage where, under the terms 
of the mortgage, the mortgagee is entitled to 
the aetual possession and is in fast in pos* 
eeesioD tbereunder.” 

We entirelt'agree with the learned Jodges 
of the Allahabad High Court and bold 
that the plaintiff sonld not and did not 
aequire ownerahip of the equity of redemp* 
tion by merly having his name entered 
in the revenue register. In our opinion 
the view taken by the Court below was 
eorreet and we aiiordingly dismiss the 
appeal with eosts. 

Appeal diimif ted, 

(4) (1787) 1 Atk.608} 2 Wh. A T.L. 0. (7th Ed.) 
61 26 E. B. 877. 
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BOMBAY HIGH COURT. 

Second Civil Appul No. 576 or 1918. ' 

Marsh 10, 19.;0. 

Present:—-Sir Norman Maoleod, Kx., 

Chief Justice, and Mr. Justice Heaton. 
SITARAM RAVAJI BHOSLE and oraiRS—« 
Plaintiffs—Appellants 

VCfSUS 

KHANDU MAIRALASHINDE-Dikmd. 

ANT—RsSPONDBNf. 

Hindu L<iw—Widow—by widow, nature 
of—Trang/eree, whether cniillcd to redeem mortgage. 

An alienation by a Hindu widow is only void¬ 
able, not void, it is perfectly valid, until it is sot 
a^ido, and the only peraonfl entitled to dispute thq 
validity of tlio nlionation aro tho rovorsionors. [p, 480, 
col. 2 J 

Tlioreforc, a mortgagee has no locus «<andito 
resist the claim for redemption of a person who, on, 
the fnco of it, has a perfectly good title to tho 
equity of redemption grnntod by a Hindu widow, 
[p. 481, col. 1.] 

Appeal from the decision of First Class 
Subordinate Judge, A. P., at Satars, in 
Appeal No. 443 of 1916, conBroiing the 
decree passed by the Second Class Sub> 
ordinate Judge at Wai, in Civil Suit No. 469 
of 191d. 

Mr. B. J. Dnii (with him Mr, K, Nt fi'opti' 
jee)t for the Appellant. 

Mr. D. A, Tuljapurkaft for the Respond* 
ents. 

JUDGMENT. 

Macliop, C. j —The plaintiffs sued to 
redeem the plaint land. They claimed as the 
heirs of the donees of one Oopai. She 
purported to make a deed of gift. Exhibit 
40, in favour of one Laxman and otben 
of the equity of redemption in 1863, The 
defendant claims under a mortgage from 
one Krishna!. The plaintiffs' suit has been 
dismissed on the ground that Oopai could 
not ooDvey to any one more tbau the right 
to redeem the mortgage during her life* 
time. But it appears to me that the decision 
of the Privy Ooonoil in the case of 
Modhu Sudan Singh v. Booke (1) oonclndes 
the question regarding the nature of the 
widow's alienation. It is perfectly valid 
until it is set aside. In other words, it 
is only voidable, not void. The qneslioo 
is, who are the persons who are entitled to 
dispute the validity of such a grant. Clearly 
the reversioners, in this case Che defendant 
mortgagee resists the attempt of Gupai's 

(I) 24 I. A. 164| 25 0. I (P. 0.)| 1 0. W.N. 43i»i 7 
U. L. J. I27| 7 Bar P. 0. /. 18 Ind, Poo. (H. i.) 1 , 


i 
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ropresentativea to redeem the mortgage, on 
the groaod that the gift of the equity of 
redemption was void. In ray opinior, the 
mortgagee in a o:ise 1 ke this has uo loeus 
standi (o resist the olaicn of the person 
who, on the faoe of i*. has a perfectly g<)od 
title to the eqaiJy of. redemption granted 
by a Hindu widow, and the only person 
who can dispute the validity of such a grant 
is the reversioner. It does not matter to 
the mortgagee who pays him off. Of oourse, 
in this oa^o it has been fonnd in the Trial 
Court that the mortgages had been paid 
off hng before the date of this euit on 
taking aocounts under the Dekkhan Agrioul* 
turists* Relief Act, and, therefore, natnr- 
ally the defendants are aniious to resist 
the plaintiffs' claim. In my opinion they 
are not the persons who could do so, and, 
tberefore,the appeal suoceeds, and the plaint* 
iffs are entitled to the relief they sought. 
As it has been found that the mortgage 
has long been paid off, the plaintiffs would 
thee be entitled to recover possession of 
the plaint land. The appellants to have the 
costs in this Court and the Court below. In 
the Trial Court they mustpay the mortgagee'e 
costs. 

HfiTO.v, J, — I Qgr^e. The Subordinate 
Judge who heard tho 6r8t appeal fooeded 
his decision on the case of Jagannath Vithol 
V. Apaji Vishnu (2). 1 am not quite sure 

wbat the Subordinate Judge supposed was 
the effect of the decision on which he 
relied. If he supposed the effect of that 
decision to be that a gift by a widow is 
absolutely inoperative, that it is a thing 
forbidden by law, and, therefore, a thing 
which can have no legal effect, then I 
think either be misunderetood the judg. 
ment in Jagannath VithaVs cate (2) or else 
that judgment is no longer in accordance 
with wbat is well understood to be the 
law in this part of India. The Uw, as 
now nnderstood, is that a widow who takes 
a life'interest in her hueband’s property 
has an interest which she can dispose of. 
She can bargain with it She can sell it, 
mortgage it, or give it away. But it is 
QDly ft lifft'iotereat ftnd abe oaoDot do more 
thftD finally give or sell or oonvey her 
lue*interest except in special circumstances. 




But A life interest she can dispose of, and 
it follows from this fact, supplemented by 
wbat was said by the Privy Council in 
the case of Raja Molhu Sudan Singh v. 
Ro)f(e (1), that not only does a widow 
convoy her life interest, but she oonveys 
something that may become a permanent 
interest, unlets it is olaimed by somebody 
competent to claim it. The next rever* 
sioner, for oxemple, on the widow’s death 
can get an alienation declared to be no 
longer of any validity. But any one deal¬ 
ing with a widow, and taking her interest 
in the property does acquire an interest in that 
property, and acquires an interest that does 
not automatically oea^e to exist merely 
because the widow dies. It may come 
to an end as the result of prooeedinga 
taken by the reversioner, or possibly in 
other wayp, but it does not automa* 
tically esase. Indead, it oontioaes until it 
is pat an end to io some regular and legal 
way. 

In thi.s case the plaintiffs acquired such 
an interest, or, rather, their predecessors 
acquired such an interest. It was in fact 
a right to radesm a mortgage. Now that 
right did not automatically cease to exist 
on the death of the widow, and it has 
never been pat an end to io a legal and regular 
way, and, therefore, it still exists, and, there¬ 
fore, I agree in the order proposed by my 
Lord the Chief Justice. 


Appeal allowed. 


(2)6 fl. U. c. tt. (A.o. J.) 217. 
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MADRAS HIGH COURT. 
FULL BENCH. 

RipeKhEt) Casa No. 2 op 1920. 

October 6, 1920. 

Present :—S\r John Wallis, Kt., Chief 
.Tostioe, JoetioeSir William Ayling, Kt., 
Mr. Jaatioe Sadasiva Aiyar, Mr. Jufttioe 
Napier and Mr. Jaetice Krishnan. 
Tor SBCRKTARY tothb BOARD of 
REVENUE, INCOME-TAX, MADRAS 

—Petitioser 


In re (2) the question as to what is 'profits ’ 
is disoDSRed. The words ' aocnring or arising * 
are deeoriptive of a right to reseive profits. 
An income is liable to taxation as soon as 
it has acoored in British India and to st’eate 
the liability for income-tax it is not necessary 
that it should have been actnally received by 
the assesee. 

Mr. K. V. Krishnasatemi AtV^r, for the 
RespondentsWhat is taxable under the Act 


Venus 

Messrs. Al. Ar. Rm. ARUNACHALAM 
CHETTIAR isn Brothers— RisronDRNTs. 

Ineomr Tax Ad (Vll of I91«J, <».« 3, ^—Inicrent 
nccniing dw but nd rcuhzcd, tvhdhcr afsensable lo 
itxcomcdax. 


* Monoy wlilch l)CcomPB »1u(' to a nionoy-louding 
firm in the course of its bupinesa by way <»'' 
interest, in the year of account, or tlioyearon llio 
income of wliich incomo-ta* is to t»o nsscssod for 
the current year, and is not recovered (►r realized 
by the firm in that year eilhcr in cash or by 
adjustment in the accounts, does not form part 
of tljG assessablo inconio for tlie year of account, and 
is consequently not liable to assossmont tinder the 
iTicomo Tax Act. [p. 48'', col. ' 2 ; p. 4^8, col. p, 489. 
col. 1; p. 400, col. p, 408, col, 2; p. 4);*, ool. I.J 

Case stated under section 51 of the Income 
Tax Act, VII of 191?, by the Secretary to the 
Board of Revenap, Income Tax, Madras. 

This case came on for bearing on the 7tb 
and 8th of September 1920. 

FACTS appear from the judgment. 

The Hon’ble the Advocate-Genera), for the 
referring authority, the Board of Revenue: 
—Wbat is taxable as income is the pro¬ 
fits aesroing, arising or received in British 
India. That is wide enough to cover claims for 
interest which have fallen due. To restrict 
it to income actually realized would lead to 
subtle evasions of the Income Tax Act. The 
word 'profits’ must not be narrowly constru¬ 
ed. The words accrues or arises ’ in section 
3 denotes that what is taxable is the income 
which has fallen doe. Cases of exchange 
or set-eff of the income actually earned would 
otherwise be excluded from the scope of the 
section. It is not actual receipts in 
cash that are alone taxable. Income on 
fixed deposits which ars carried in the ban¬ 
ker's new accounts, would be excluded from 
taxation if the section should be read as 


applying only to cash receipts. In Colguhoun 

T. Brooks (1) and 6|KinuA Protpeeiina Oo, 
(1) (J8fi8j 21 Q. B. D. 52 atp. 6}| 57 u. J. Q. fl. 
489i 69 L. T. Ml] 86 W. B. 667| 62 J. P. 656. 


is income. Until a sum of money becomes an 
income the Income Tax Act can have no 
application. A fiscal provision must be con¬ 
strued in favour of the subjesl. Interest 
may accrue due, but until it is actually 
received by tbeassessee it cannot be said to be 
income or profits. It may torn out to be a bad 
debt and may have to be written off. It will 
he bard to tax all uorealizsd income. Wbat 
is expected cannot be said to be 'income.' 
The fact that under section 9 dsductious are 
allowed tc be made from profits and the fact 
that tlie D. form prescribes for return of 
income received from business ’ indicate 
that what is taxable is only realized income. 
The oases cited by the Advocate-General do 
no strictly apply. In Oolquhcun v. Brooks (3) 
the profits of a partner had been ascertained 
and fixed and entered in the firm'e books 
to bis credit. The judgment does not lay 
down that unrealized amounts could be 
taxed. Spanish Prospecting Co.| In re (2) 
was not an iocome-taz case at all but was 
the case of a company in liquidation. 


JUDGMENT. 

Wallis, 0. J.—The only question argued 
before ns was, whether money which became 
due to a moDey-lending firm in the course of 
its business by way of interest in the year 
of aoconnt, or year on the income of which 
the tax is to be assessed for the onrrent year, 
ie to be treated as part of the assessable 
income for that year of account, altboogb it 
was not recovered or realised by the firm in 
that year either in cash or by adjostment in 
the accoonts. Income is defined in the 
"OoDoise Oxford Dictionary of Oorrent 
English,” adapted from the great Oxford 


(2) (1911) 1 Oh. D. 92i 60 L. J. 

09, 18 Alanson 191, 66 fl. J. fl8» *7 T. ^' 70- 
/Al/,H hOi 14 A. 0. 493 At pp. 496, 602, 69 L. J. 

L b! T 5li, aiTw. E. 289,|641J.P.P77. 
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BiotioDBrv, pablished at the Otarendon 
Prese, as ‘ Periodioal (asaally annaal) reoeipts 
from one's basiDesp, lands, work, investments 
eto ; income tax (levied on this)." This is also 
the legal aooeptation of the term, as appears 
from Strond's Jadioial Dioti^nary, and 
nameroQS deBnitions, some of wbieh are there 
sited; while others have been referred to by 
Mr. K. V, Krishnaswamy in his argament for 
the petitioners, L^rd Salborne's, “inoome 
signiBes what oomee in” ie the interest, and, 
at the same time. snBBiiently indisates that 
the taxation of interest wbiob has not oome 
in is not within the scope of an Income Tax 
Act. The nse of the word income’ in section 3 
of the present Act, on wbioh some reliance is 
placed in the reference, also seems to me to be 
entirely in accordance with this view. That 
section, wbioh appears under the head of 
Taxable income” provides in effect that the 
income wbioh is to b) taxed under the Act 
IS income from whatever source derived if 
it accrues or arises or if it is received in 
British India; that is to say, income which 
accrues or arises in British India is taxable 
even if it is received elsewhere, ae, in Eng* 
land; while income which is received in India 
is taxable even if it aoorued or arose oat of 
British India. With this may be compared 
the more stringent provisions of Schedule D 
of the English lucome Tax Act. 1918, which 
make residents in the United Kingdom liable 
in respect of annaal proBts or gains accruing 
or arieing from any trade or business whe¬ 
ther the same be carried on in the United 
Kingdom or elsewhere. What we are con¬ 
cerned with in the present case is, not the 
liability of the petitioners to pay income tax 
which is admitted, but the way in which the 
income they derive from their business is to 
bs arrived at. That, of course, ie to be asset 
tained by refereuoe to the provisions of the 
Act regarding the particular class of income, 
which in this case ie Income derived from 
business,” but, in construing these provisions, 
and the uniform interpretation which has 
been put upon the corresponding provisions 
of the English Acts, it must always be borne 
in mindthat, in itsnaturaland legal meaning, 
income means periodical receipts, that an 
income-tax is, therefore, presumably a tax on 
anuoal receipts, and that, while it ia open to 
the Legislature,for goodand sufficient reason, 
^ enaet that debts which have not been paid 
bat are still outstanding, shall be treated as 


income for the purposes of the Act, the Court 
would not be justiBed in attributiug such an 
intention to the Legislature, in the absence o£ 
the clearest and most express language. As 
observed by Warrington, L. J , in Inland 
Revenue Commissionere v. Blolt (4) with refer¬ 
ence both to the Super Tax Act and the 
Income Tax Acts : It is iucome and incomo 
only which is brought into charge.” 

The tax on income derived from businessi 
wbioh is the class of income with wbioh we 
are dealing, has never been charged on tbs 
aotaal receipts of tbeyear, which would involve 
postponing the levy of the tax to the fol¬ 
lowing year, hot has been charged in England 
on [the average income for the three previous 
years. The langnage of rule 1 of Schedule D 
of the English InoomeTax Act, 1918, which has 
anperseded all the earlier enactments dealing 
with this class of income, requires the tax in 
respect of trade not otherwise provided for to 
be ‘ computed on the full amount of the 
balance of the profits or gains upon a 
fair and just average of three years end¬ 
ing, etc." 

In OoUneie Iron Company v. Black (5) Lord 
Blaokbnrn traces this provision back to the 
Income Tax Act of 1803, (43 Gao. Ill, c. 122,) 
and observes : ’'instead of saying that the 
duty should be imposed on a fair and just 
average of the amount of the proBts for three 
years, it is imposed on the balance' of such 
proBts. I have not been able to discover any 
difference in the meaning of the two phrases.” 
Now, as I shall show, the uniform construs- 
tion plased on this provision by the Courts, 
occurring as it does in an Act the general 
scope of which ie to impose a tax on annual 
income, which, as already pointed out, means 
annual receipts, has been that, it refers to the 
difference between the amount of the receipts 
of the business for three years and the ex- 
pendi^re incurred in earning them. This 
interpretation has been accepted by the Legii- 
lature, which lefttbis somewhat old fashioned 
phraseology unaltered for so many years with 
a full knowledge of the interpretation placed 
npon It by the Oonrts and baa even repro- 


a li. a. 267 at p. 267i 89 I 

w 17 • 

(5) (1881) 6 A. 0. 316j 61 L. J. O B 63 

146, 29 W. a. 717, 48 J.JP. 25 ; ’ 


K. fi. 
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dnosd it withont mBteriftl alteratioo in tho 
new OoDflolidating Aot of 19.8. Folly 
ftdoepting tho view that the tax is to be asses- 
Bed on the basis cf the receipts for three 
years, the Legislature has oonSced itself to 
legislating as to the dedaotiona which are 
ftllowahle on the other side of the aeonont in 
order to arrive at the taxable inootne, and. as 
will be peer, the Indian Lsgislatorp. in the 
eorrcsponding leotion 9 of the present Ao*. 
has followed eiaotly the same oonrse. 

It would be endless to oite all the oasea in 
wbioh the proGts and gains on which the tax 
is oompnfed under the Schedule have been 
held lo bercosiptp. In Rhj/mney Iron Co/n- 
pony V. Fowler (fi) the Revenue Authorities 
obferved in the ca'eanbmitfed for the opinion 
of the Uourt that, ''the bahnee of proGts and 
gains had repeatedly been held in the Ex- 
ehcquer Courts to be tho difference between 
the receipts and the expenditure neoeppnrily 
incurred in obtaining those receipts.” In 
Qrtsham Life Asturance Society v. Stylfi (7) 
Lord Erber described this balance a^. "the 
difference between what was received in any 
three years and what it cost to obtain those 
receipts.'’ The role waa again laid down 
practically in the same terms by Lords 
Atkinsor, Parker and Parmoor in Inland 
Retenue Gotnmissicnfn y. .-outhcndoi Sea 

Eftatee Co , Li. (8). 

Something baa been said about commercial 
balance sheets, but in Oreaham Ltf^ Asturance 
Society v. Sivlet{7) Lindley, L, .J,, obnervid 
that, 'the roles in Schedule D were very 
different from the roles ordinarily ompl )yed 
in trade in ascertaining tho net proGts divisible 
BtnoDg those carrying it on”. Even to, as 
pointed out by Sir Francis Gore, the 
learned Author of the article 'income Tax' in 
Volume 16 of Halsbury's Laws cf England, 
who left bis practise at the Dar to become 
Solicitor to the Inland Revenue, and writes 
with much experience of the eubjeot. the 
difference between the commercial and the 
income tax balance sheet is not as to the 
reeeipts side but as to the deduction sido of 
the aeooont. He says, at page t50, paragraph 
1310 : The proGte of a trade or business 


(0) (1800) 2 Q B. 79 at p. £0}66 L. J. Q. B 524: 
44 W. B.66I. 

(7) (1890) 26 Q. B. D. 361 at pp. 864, 856; 38 W. R. 
090; 60 L. J. Q. B 686. 

(8) (1016) A- 0. 428, ft* L. j. K. B. 164, 112 L, T. 
69, 60 8 J. 24, 81 T. L, R. 80. 


would for commercial purpoaea seem to be 
tho difference between the receipli and the 
expenses necessary to earn them. In estimat- 
ing proGts, however, for the purpose of 
income tax the rules speoiGoally prohibit a 
variety of deduotion.s some of which would 
probably form proper subjects of deduction in 
a commercial balance sheet”. The same view 
is taken by Kekewioh, J., in BaJham v. 
lyUltams (9), dealing with the ease of two 
Solicitors going into partnership and getting 
a good deal of business in the Grst year for 
all of which they would only be paid later. 
Id such a case the learned Judge points out 
there would be no proGt or income for the 
Grst year for tho purpose of iocome (ax or 
otherwise, though (here might be a good 
prospect of proGt or income iu furtnre years 
against which the partners might be justiGed 
in borrowing Lord Moulton’s msthod of 
calculating profit cr loss for a particuUr 
period in Spanith FrotfvUing Co., In re 
(2), as the difference between the valuation of 
the total assets at the beginning and ood of 
the particular period was not made with 
reference to the Income Tax Acts and eoold 
not be applied to them consistently with the 
authorities to which I have referred. The 
learned Advocate>General relied upon the 
decision of the House of Lords in Colquhoun 
V. Biooks hot (he only qcestion in that 
case wap. whether a resident in Great Britain 
was liabb, under the language of (he Euglish 
Income-Tax Act'-, to be assessed on the proGts 
of a busiuees which arose or aierued iu 
Australia and were not received by him in 
the Uni((d Kingdom. It was held that he 
was not liable to pay any income-tax on such 
proGts, aud i o question arose ae to the amount 
at which they were to be assessed. The 
respondent was apparently willing to pay, 
if liable, upon a sum of £ 9,000, odd, wbieb 
probably was not very different from the 
sum wbioh ho would have been liable to pay 
if aeers^ed regularly under the Schedule 
on the average proGts for the three preceding 
years. 

Coming now to the Indian Statutes, under 
the Indian Income Tax Aot, lr86, trade 
profits were chargeable under 'O/a^s D 
other sources of income,” and, under section 
15 (1), the a'lsesameot was to be made on the 
inoome accruing during the preeeding year. 

(0) (1002) 80 L. T. 191. 
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Brouin (10) has beaotne availible. It wa<j there 
hell that the worJe in Sohedale D "prohts 


Thia was admittedly interpreted in praotioe, 
and I think rightly, as meaning the receipts 
of the previoQS year less the aoet of earning 
them. In the Indian Inoome Tax Act, 1918 
income derived from bosiness" forms the 
foarth of the eiz classes of income speoiBed 
in section 5. Dy section 9 ‘ the tax", that 
is income-tax, ‘shell be payable by an as- 
eessee under tbo bead 'income derived from 
basinesa* in respe'^t of the profits of any 
basineai carried on by him". Tbid raeanr, 
on the amoant of the prefits, and is, there¬ 
fore, identical in scope and meaning with 
the provision in Schedule D of the English 
Acta as interpreted by Lord Blackburn in 
the passage to which 1 have referred. 
Section 9, which is clearly modelled on 
Schedule D of the English Act, also follows 
the Schedule in regulating the deduotione 
which are allowable on the other side of 
the account, the main difference being that, 
under aectioo 18 (5) of the Indian Ao^, 
the aeseesment ic to be on the aggregate 
of the assesste’a income iu the previoua 
year chargeable under the head, and uo^, 
as in Schedule D, (o be computed npou 
the average profits for tbo previous three 
years. Unpaid debts, whether consisting of 
principal sums or interest, in so far as they 
are bad are allowed as didaotions under the 
Statute and do not otherwise come into an in* 
come tax balance-sheet. Having regard to the 
nuiform interpretation placed by the Courts 
ou the correepoudiug language of Schedule I) 
aud accepted by the Legislature, it is no*, in 
my opiuior, open to this Court to place a 
different interpretation on the word "profile" 
occurring in section 9 of the preseot Act 
aud to hold, as cootended, that they include 
not only receipts but also claims for interest 
which have fallen doe but have not been 
paid within tbo year of acsount and, there¬ 
fore, form no part of the income of the year 
in its natural ond legal rense. Such interest 
when it is paid will necessarily form part 
of the profits or receipts of the year in which 
it IS paid and I can see no rees:n for 
including it in the profits or receipts of an 
earlier year. If the present Aot is found to 
admit of extensive evasion in Indie, the 
remedy, in my opinior, ie to be found in on 
alteration of the law. 

Sinoe this judgment was writler, the 
report of the recent decision of tho Court 
of Appeal in national Provident Imtitution v. 


on d aiDunte" and "profits on iuteres*," in the 
Income Tax Act mast mean profits arising 
from diecoonts received on discounting 
transactions and profits arising from interest 
reosived ou securities bearing iuterest, and 
L^rd Sternlale, M, R , observed: "The amount 
reosived i', iu my opinior, to bs taxed ia 
the year in which it is received. Although 
it may bs accruing over several years 
it only becomes taxable iocome in the 
year in which it is received." These 
word*', in my opinior, supply an answer to 
the refereuoe. 

Atlug. J.—The qaestioQ referred to us is, 
whether iuterest which bscame dae ts a 
maoey lending firm io tbs year of aoceaut 
bat was not realissd iu cash or by aljastmsnb 
iu tbs aonants ii liable to iucoms-tax under 

Act VII of 1918. 

I think the answer must be iu the 
negative. I find it impossibls to hold thi*, 
the mere fact that the assessee bus bsoomo 
legally entitled to a sam of money as interest 
iuitifisd the iuolasion of that sam either ai 
"iuoom)" or "profits of the basinsss" within 
the meauiug of section 9 of the Act. It 
may be found impossible to recover the 
amount dae, and 1 obiervs that cectiou 9 
contains no proviso for dsdaction of bad debtr, 
Dor is there aoy provisior, as in the English 
Ac*, referrsd to by my brother Napiar, for 
the valcation of drmbtfal debts. Oj the other 
hood, I would emphasize tbs w:rJ "adjoat- 
ment" which I tike ts mean a constructivj 
receipt. I agree with Napier, J., lha‘, ifa 
person entitlod to reoeivo interest agreoj 
with his debtor to let the money stand in tbo 
hands of the debtor either by way of deposit 
or as a fresh bau or invootment that would 
amount to a coustruotivo receipt or "adjust- 
ment," and would justify the inclusion of 
the sum in question as profits or iocome, 
just as much as if it bad been riooived 
in cash. Snob an agteoment might be ex¬ 
press or implied, but should uo*, in my opiniou, 
bs ioferrod solely from the failoro to tako aoy 
steps f cr realiaatioo. 

This eesmi to ms the raascnable construc¬ 
tion of the Act as it stinds. if it involves 
practical difiScalties in working, tbe only 
remedy seomi to be io amendment of tbe Aot. 

(10} (1920) 3 K. B. 3'} 89 I-. J. K. U 800, 



hanstive dieansflion of the authorities by 

mj Lord the Chief Juetioe and my learned 
orotfaers. 

SiDASivA Aitab, J.—The question referred 
to ns by the Board of Revenue under 

sestionSl of the Ineome Tax Aot VII of 1918, 

is formulated vaguely, thus, in paragraph 
3 of the letter: whether the interest in 
question aeorued or arose in British India 
within the meaning of the Aot. In paragraph 
1 of the letter, the interest in question” is 
deseribed as interest whieh beoame due 
in the year of aaoount but whioh was not 
realized in aash or by adjustment in the 
aeeount.” One other sentenae in the Board’s 
letter refers to interest acorued but not 
realized.” Thus, taking the letter as a 
whole, the question referred to ns might 
be expanded thus: whether the interest 
whieh besame due in the year of aseount 
to a 6rm of Nattnkotlai Ohettis in British 
India but whish was not realized in oash 
or by adjustment in the aeoounts is income 
which accrued or arose in British India 
within the meaning of section 3(1) of the 
Income Tax Act VJI of 1918. 

Section 3 (1) uses four verba in the 
clause to all income from whatever source 
it ie (I) derived, if it (2) accrues or (.d) 
arises or (4) is received in British India”. 
The Board of Revenue assumes in its letter 
that, because in its opinion, the income in 
question was not "realizsd” (a 6fth verb) 
the income wee not "received” within the 
meaning of the 4th verb "is received”. 
As regards the verba "acoraea" and ''arises,” 
they are both interpreted in the Board's 
letter as meaning "becomes the subject of 
a right to receive”. (The word "acoruea” 
seems to be the more appropriate word to 
be used in connection with a periodically 
recurring right to receive an income which 
is uioally dehnite in amount white “ariaea” 
seems to be used more appropriately and 
heqnently in connection with a bueineas 
in which rights arise to receive income of 
a more fluctuating kind and at more on* 
certain intervals). 

Very learned and subtle arguments were 
advanced before us on both sides based on 
|he various chadec of meaning in which 
|he six verbs "derive,” ''accrue,” "arias.” 

caro’\ and "realiae,” and the two 
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income" and "pPoBts” (with thd 
grammatical variations of some of these 
words) have been used in the several 
English and Indian Income Tax Acts and 
in the numerous Kogliah decisions dealing 
with the provisions of certain English 
Acta. It must be admitted that large 
numbers of words are not used (either in the 
English language, or in any other language) 
with such precise and exclusive meanings 
ns to give no room for doubt as to their 
exact meanings in particular contexts, I 
may add, with profound respect, that the 
language used in the English decisions 
quoted to ns is not free in many cases 
from the ambiguity involved to the use 
of several of the above words each with 
different shades of meaning. I was, there* 
fore, not much impressed with argu* 
ments based upon the root meanings 
of such words as "income,” "received”, 
etc. In Oolquhoun v. Brooks (3) Lord 
Fitzgerald says: "The ease ptated fur* 
ther finds 'the amount standiug to the 
credit of Mr. Henry Brooks in the books 
of the Australian firm, as representing the 
eittmatoi profits due to him for the year 
ending April 5,1885 would, if realised, amount 
to the sum of £^219. This sum of £9,219 
was arrived at by an estimate and vain* 
atioD on taking of stock on a certain fixed 
day, after deducting therefrom the estimate 
and valuation of the preceding year but, 
as a matter of fact, only a portion of the 
amount had been actually realized.” After 
thus stating the case, the learned Lord 
proceeds: "At first sight, it struck me very 
strongly that the respondent was chargeable 
here "(that is, in England) "for incomo'tax 
in reapeot of this sum of £9,219, tboogh 
not actually received in this country, bnt 
as being income arisitiQ out of trade carried 
on in Melbourne, his share of the profits 
having been aotually ascertained and fixed 
and Bccruiug to him in this sense, that 
it was so completely under his control that 
hy an act of his will he could haee it actually 
transferred to his bankers here. There 
would be DO hardship, and nothing dan* 
gerous or to be deprecated in charging 
the resoondent on bis eharc of profits so 
ascertaiued, bnt the facta of the case do 
not warrant our doing so. On looking 
critically at the findings in the case it 

will be perceived that there is nosufl^eient 
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finding to warrant ns in doming to the what i* treated as profits by a reasonable 
eonalnaion that the profits of the Australian anditor auditing the aoeonnts of a bosiness 
firm have been so asaertained for the year for a parlianlar year might be reasonably 
1885 as to bo legitimately the anbjeot of treated as "inaomo or profits” aaoruing or 
taxation here. It is only pat that the arising or reaeived from the bosiness for 
profits doe to him nonld if realitei amoont the purpose of income tax, The learned 
to £9,219 a sum 'arrived at by an Lord Justice deals at length with the 
estimate and valuation’ on stock taking meaning of the word profits in pages «&* 
on some particular day (not stated) to 101*. He says that the word has a 
and 'deduating therefrom the estimate and fundamental meaning but, in meroantile 
valuation of the preceding year’ (also made phraseology, the word may at times bear 

on a day not stated), 'but, as a matter meanings indioated by the special context 

of faat, only a portion of the amount had which deviate in some respects from this 
been actually realized* — what the meaning fundamental signification . Then, he says, 

of the word 'realized' there is I do not “the fundamental meaning is the amount 

know,” Lord Herscbell and Lord Maonagh* of gain made by the business during the 
ten and Lord HaUbory, (Lord Chancellor) year. This can only be ascertained by a 
have not in their judgments in this case companion of the aisete of the busineti at 
expressed dissent from the above observe- the two dates,'* and then the learned Lord 
tions of Lord Fitzgerald, The decision Justice proaeeds to show how the net assets 
itself depended on the answer to the Question, must be valued in money ^and how difficult 
whether the profits or gains arising from the in paretics” it may be to follow out the 
Melbourne business of Brooks fell under the strict consequences of the legal conception”, 
fifth clause of Pohedule D of the English The small hand-hook relied on by the 
Income Tax Act, (5 and 6 Viet, 0 . 35), section Advocate General, namely, Snelling’s In- 
100, whose language is somewhat peculiar and come-tax Practice (see pige 15) aUo takes 
special and which speaks of sums actuiUi/ the same view. I do not intend to refer 
in (7rr6< BriVotn. It was held by all the to the other authorities quoted on both 
Law Lords that mere “arising” or' accruing” sides. I am not prepared, with the great- 
of the profits in England will notido, that they e.st reapsa^, to go as far as Fletcher- 
must alio bs received in England, and Moulton, L. J., and to hold that the iocome 
that the words “arising” and “aaorniog” derived from profits (whether the derivation 
do not mean the same thing when is by way of aaoruinr, arising or being 
need in oonneotinn with profits or gains received) should be oalaulatsd on the basis 
as the word “reaeived”. No doubt, of the usual anunal profit and 1)S) "account 
the words “aocrues” and “arises”, in section (8nbjec^ of coursr, to (be special provisions 
3 of the Indian j Income Tax Act, cannot of the Income Tax Acts which neually 
have (except in the very special cirenm- impose limltationa on the deductions allow- 
stances referred to by Lord Fitzgerald) the able for repairs of business premises and 
same meaning and legal effect as the damage or destruction of building, 
words “is received”. Section 9 (1) of the machinery and plant, depreoiatior, and lo 
Income Tax Act uses the words “income on) and that such income is liable to tax 
derived from bosiness” by au asse-see as as ‘'received” in the commercial sense, 
eynoDymooe with ''profits of any bosiceis If the opinion of Fletoher-Monlton,'L. J, 
earned on by him”, io Oolquhoun v.Broohs is to be followed, a business might have 
(1), which is the case which went op made no “profits” at all in the popular 
from the Ooort of Appeal to the House sense in a particular year (or might have 
of Lords in Colqukoun v. Brooks (3^, Fry, even incurred loss), but because the com* 
L. J.fSaye: “I cannot read the wordsarising meroial value of some items on the “assets” 
or accruing” as meaning “received by”, side, say, consisting of the business pre- 
In Spanish Prospecting Oo., In re (2) mi^es and the plau^, haJ risen in price, 
Fletcher Moulton, L. J., goes elaborate- income-tax might become leviable on “pro- 
ly into the question of what is income fits” shown on paper in the “Profit and 
from profits of a businesi and comes to L oss” a cc ount, I do n ot think, having 
the conclusioo (as I ooderstand him) that of (loil) l Ch. D.—PJ. 
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regard to the rale that 6F«aI Statotea 
Bbould be oonatmed striotly in favour of 
the enbjeet, that the Legislatora should be 
held to have intendtd to levy inaome tax 
even in such a oaee in the ahsenae of 
nnequivocal language to that effect. 

However, even having rsgard to thia 
oanon of etrfot oonatroution. I am of opinion 
that profita whioh were received in a year 
nioludo not only money aotully received 
but money whioh (in the language of 
Lord hil/.gerald) had acorned or ariaen, in 
the eenie that it was eo completely under the 
aseesBeea ooDtroJ, that by an act of his will 
he oould have it aolually traoeferred to hia 
bankers.” (The words * aoorDe” and "ariee” 
are no doubt usually confined to mcneya 
which are due but not received, and hence 
are used as alternatives to “received” in 
section (3L See also Sicretary to the Con. 
mtts'oner, Salt, Alhri and Stparaie Revenue 
Madra$'q. Ramanathan Cheity (U). While 
moneys accrued which cannot be im¬ 
mediately, in a busineoR sensp. received at 
the will and pleafure of the asaessee ought 
not to be said to have accrued in such a 
manner aa to have the same legal effect as 
moneys received. I think that an aBsessee 
should not be allowed to evade piyraent 
of income tax on interest and ether moneys 
which have become due to him in such a 
manner that he could at pleaenre receive 
them for reinvestment or otherwise or could 
get into his bands at once or within the 
reasonable time usually cecessaiy to cash a 

cheque CD a banker or which be knovre will 

bo treated according to the usual course of 
buBioess by his banker.debtor as reinvested 

by h«m (the aseeeeee). Whether any such 
profits ID the shape of interest or other 
moneys had become due to the assessee in 
this immediately available manner and who- 
ther his omission to ehow them in his 
accounts as profits was consequently attribnt- 
able to bis intention to commit a fraud upon 
the intome-tax revenue, are questions of fact 
which must be decided in each caeo on the 
facts of that case and on the ouatem and 
pracliee of the aseescee’s and bis debtor's 
busineea arranpments. The argumeiil of 
Mr, Ke V. Krithnaswami Aijar that only 
those interest moneys which have become 
entered as cash iecei».{s in (be asEessee's 


fn) 68 lod. Caa. 076j 48 U. 76j fl919i M W v 
826, 10 L. W. 670, 87 M. V J. 26 M. U 


in his handp, can be considered in arriving 
at his iDoorno for purposes of taxation goes. 
'D my opinion, to the other extreme. If an 
asses.ee chooses to leave bis interest income 
with his customer who is also a banker and 
does not bring it into bis aosounts as income 
on the date It falls due but he knows that 
his banker.oustomer would credit the money 
in his accounts in favour of the asscsiee and 
allow him interest thereon from the date of 
Its accrual or if the assessee could at any 
time draw upon the customer for that money 

and obtain actual receipt of that sum in due 

eoorse of businesp, I think that such inlerest- 
income has accrued and arisen of that year 
in such a manner that the legal effect ia 
the same as if it had been “received” by 
him and that it is liable to be charged in' 
oome tax thereon. It is well known that 
depoiitfi of moneys carrying interest are made 
with a Nattukottai Ohelty firm not only by 
other Nattukottai Chetty firms but by gentle* 
men earning rich incomes in other pro/ea- 
sions. Take a case, where Rs. 10,000 a 
year 18 the year’s interest-income from such 
an investment with A., a Nattukottai 

pu ** ^ * Nattukottai 

'^"®tty firm, or a rich professional gentle¬ 
man who has retired from bis profession. A. 
at the end of that year adde Rs. lO.OCO, to 
the credit ot B. in bis accounts but B. makes 
DO entry in his accounts of the receipt of that 
m^ey, B. has some lands whioh yield him 
sufficient for the maintenance of bis family 
and allows the interest to aosumulate with 
the A. Chetty, drawing only Rs. 500 or 
Ri. l.COOout of the interest annually either 
for expenses or in order that no question of 
limitation might arise (assuming that there 
IS any risk of that question arising in soeb 
^368.) Ii 3. to esoape taxation on the 
Rs. 10,000 income, though that icoomo is 
being credited in hie favour and he knows 
that he could receive it in cash at any time 
be wishes P 

My answer to the queetioo, therefore, is 
thot the interest which became doe to a firiq 
of Nattukottai Cbetties in British India which 
was not realizid in cash or by adjustment 
of accounts would be such income as would 
be liable to be faxed under the Ineome Tax 
Act VIl of 1918 if snob interest.money bad 
become due to the oesessee in the manner 
and in the sen^e that it wac so completely 
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under bis oontrol that, by an aot of hie will, 
he eoald reaeive it in eash without greater 
trouble thao is involved in drawing money 
froD:v.hia bankers. Hit has not besome due 
in that eenee, it is not sash an ineome as 
would be liable to payment of tax. 

Of oouree, I agree with my Lord that it is 
advisable that the Legislature should periodi* 
eally try to remove anomalies and diffionitiea 
of interpretation by amendments of the Aot 
expressed in olear and definite language. 

Napiir, J,—This is a referenoe under 

seotioD 51 of the Insome Tax Aot VIl of 

1918 whish empowers the Obief Revenue 

Authority if, in the oouree of any assessmeLf, 

a qoestioD bae arieen with referenoe to the 

interpretation of any of the provisions of this 

Ast or any rule thereunder, to draw up a 

statement of the ease and refer it, with its 

own opinion thereor, to the High Court. 

The question referred to ne ia as to the 

liability to tax under the Aot of interest 

whieh beoame due on the year of aooount, 

but which wae not realised in cash or by 

adjustment in the aooounts. The etaiement 

further sets out that Messrs. A A. R. 

Arnnasbella Ohetty and Brothers, a Natlu. 

kottai Ohetty firm, carry on business in 

money-lending and other trade in several 

planes ID British India; that they neie 

assessed for the year 191819 hytheColleo- 

tor of Hamnad on the amonnt of their net 

ineome in British India whieh, aoaording to 

the aseeBsing anihority, ehoold inoinde 

interert which had aeorned to them dnring 

the year of aoeonnt. bnt had not aetnally 
been realised. 


The relevant aeotiona of the Ao^ for tl 
purpose of this referenoe, are as follows;- 
Beolion.l(l) provides that “this Aot aba 
apply to all ineome from whatever eouroe 
IS derived If it aeomea or arises or is rcoeii 
ed in British India/’ etc. Seotioo 5 is tb 
next Bastion : The following olassea of ir 
ocmeeballbe ohargeable to icoome tax i 
the manner hereinafter appearing;” enl 
sestioD (4) Inoome derived from business, 

t eeotion 9: “The ta 

ehall be payable by an aeses^ee under tb 
“tad o', Icflcme derived from buMnee; 
m refipeot of the profits cf any business oarrie 
on by him.” Clame (2) *‘ 6001 , prefits aba' 
e oompnted after making the followini 
^owanoes in respect of sums paid or, in th. 
wp of depreoiatioD, debited, namely,” anc 


the payments and debits allowed are set out 
in nine sub paragraphs. Then oomee seotion 
14: The aggregate amount of an assessee’s 

income chargeable under eaoh Cof the heads 
mentioned in eeotions 6 to 11 shall be the 
taxable income of the asseaeee.” Reading 
these seotioDs together, it ip, to my mind, olear 
that the form in which the reference is made 
is inoorreot. It seems to me that we are 
not really aeked any question about income 
as defined in the Act, What the reference 
requires ip, a ruling from us as to whether 
a certain sum should have been entered in 
the account on which the profitr. within the 
meaning of section 9, should be oomputed. 
This mistake has led to a misapprehension of 
a decision of the English Court which I shall 
refer to later. Nor have we to consider any 
question arising under seotion 3, for, we are 
not asked to say whether the income derived 
from business has accrued or arisen or been 
received within the meaning of section 3. 
It is, thereforp, to my mind, not strictly neces¬ 
sary for 08 to consider the meaning of the 
word (income), as uted in the Aet, for income 
for the purpose of seotioo •>, is income deriv¬ 
ed from business as defined under section 9 
to be ascertained under that section. ' 

The question is, bow are the profits of the 
business carried on by the firm in question 
to be oompnted so as to make the resultant 
income derived from business chargeable 
under the Aot ? It is first necessary to see 
what assistance we get from seotion 9 
itself; and it is to be noted that no part of 
the seotion lays down what ia to be put on 
the credit side. The whole of clauses 1 to 
9 are concerned with amounts on the debit 
side. Of thoie olanees, clauses 1 to 6 are 
payments which are allowed; clause 6 is 

depreciation which may be debited; clause 7 

is a resultant of depreciation and sale prise 

of buildings, machinery and plant; clause 8 

18 land revenue and local or municipal taxes 

paid ; and claase 9 ip, what may be described 

ar, an omnibus clause for other expenditure 

incurred eolely for the purpose of earning 

such profits which is in fact the main ex« 

penditore. For the credit side, as I have 

said, there are no statutory instructions, and 

It IS with referenoe to the credit side item 

that we are aeked to advise the B=ard; So far 
for the Aot. 

Ther, as to the rules made under tbe Aot 
eectioD 43 gives power to the Governor! 
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Oeoeral-ic'ConDoi), and b; delegatioo to the 
XiCoal GoTernmeot, to make roles for tbe 
aseertaiomeDt and determination of any olass 
of iooome. I have examined them and Bnd 
that there is no aseistanoe to be prcoored 
from tbe roles. 

Farther, there are no deoisione of any 
Coarts in India to whioh oar attention has 
been drawn whieh ooald throw any light 
on this eahjeot, and we are driven to 
English deoisioDs onder the English Inoome 
Tax Aots. These Aots are in pari materia, 
hot as their provisions are somewhat 
different, it is nesessary, before examining 
tbe deoieions, to see what tbe Aots provide. 
Tbe Aots are the Inoome Tax Aot of 1842, 
as amended by the Inoome Tax Aot of 
1853. Tbe relevant seotions of these Aots 
are section 2 and Sobedole D of (16 and 
17j Yiot,, 0 . 35) whioh has been 

sabstitoted for tbe corresponding section 
and Sobedole (5 and 6 Viot, o. 35). 
One oarioas featore of the Aots is that 
thoQgh they are called Inoome Tax Aots, 
tbe phrase "Inoome tax” is never need in any 
part of tbe Aot, nor is the word "inoome** 
applied to tbe resoltant to be charged 
thoQgh in the Costoms and Inland Revenoe 
Aot, 1888, tbe tax payable onder Sobedole 
D is oalled income-tax. Wbat is granted 
to Her Majesty under these Aots are duties 
on proBts arising from property, professions, 
trades and offices. Section 2 of tbe later 
Aot provides that, "for tbe pnrposeofolassify■ 
ing and distingoisbing tbe several properties, 
profits and gains for and in respeot of whioh 

tbe said doties are by this Act granted, and 
for porposes of the provisions for assessing, 
raising, levying and oolleoling soob doties res- 
peotively, the said duties shall be deemed to be 
granted and madepiyableyearly for and in res¬ 
peot of tbe several properties, profits acd gains 
respeotively dsEcribed or comprissed in the 
several Sobedules oontained in the Aot*’; and 
tbe Schedales are set forth. Sobedole D is the 
relevant Schedule. It applies to trade and 
profeesionallprofitp.whioheorrespond to clauses 
4 and 5 of section 5 of tbe Indian Aot, 
namely, inoome derived from business and 
professional earnings. Tbe language of 
Sehedule D is as follows : For and in 
respeot of tbe annual profits or gains arising 
or aooruing to any person residing in the 
United Kingdom from any profession, trade, 
employment or voeation, ete.” Wbat is 


chargeable here, therefore, is **anDaaI profits 
or gains” jast as aoder section 9 of tbe 
Indian Aot, ' profits of any basioess.” The 
farther provisions of tbe Income Tax Aot 
of 1853, with respeot to Sobedole H, are sec¬ 
tions 4S, 49 and 50,of whioh seotion 50 is alone 
of importanoe. This seotion provides that 
In ascertaining, estimating, or assessing the 
profits of any person ohargeable under 
Sohedule (D) of this Aot, either npon 
appeal or otherwise, it shall be lawful to 
estimate the value of all doubtful debts 
due or owing to such person; and, in tbe 
oase of bankruptoy or insolvenoy of tbe 
debtor, the amount of tbe dividend whioh 
may reasonably be expeoted to be received 
on any such debt shall be deemed to be 
tbe value thereof and the duty ohargeable 
under tbe said Sohedule shall be assessed 
and charged upon the estimated value of all 
snob doubtful debts aooordingly.” I can 
find nothing in tbe Indian Aot whioh at 
all corresponds to this section, bat it is one 
to be borne in mind in oonsidering wbat 
are "profits” under Sobedole D of tbe 
English Aof, for it seems to presume that 
debts doe and owing shall be items io ao 
aoooDDt for tbe purpose of arriving at profits 
and gains and permits the assessee to value 
them io his aosountata figure lower tbao 
the faoe value where they are doubtful 
debts. Returning to the ptinoipal Aot, 
section 100 contains tbe rules for assessing 
and charging doties under Sohedule D. 
Seotion ICO provides that, "tbe duties hereby 
granted, oontained in the Schedule marked 
(O’, shall be assessed and charged under 
the following ruler, whioh rales shall be 
deemed and construed to bo a part of 
this Ao^, and to refer to tbe said last men¬ 
tioned duties” Under this seotioo, the 
duties are provided for io respeot of trade, 
in what is oalled ‘First oase,' and in respeot 
of professions, in what is oalled Seoond 
oase*. The first rule in the first ease is 
as follows:—"The doty to be tharged in 
respeot thereof shall be oompoted on a 
sum not less than the full amount of the 
balance of the profit or gains of snob trade 
on an average of three years." The third role 
is: "In eetiraatiog the balance of profit 
and gains ohargeable under tiohedule (D^ 
or for the purpose of asseasiug the duty 
thereon, no sum shall be set against or 
deducted from or allowed to be set against 
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or dedaoted from, sooh proGts or gaioB, 
OD ftosonot of aoy sam ezpoodcd for 
yarioQS parposes sot oat, nor on aoflonnt 
of any capital withdrawn, nor on aooonnt 
or ander pretenoe of aoy ioierest which 
might have been made on some if laid 
oat for interest, nor for any debts except 
bad debts nor for certain other matters 
set oat in the role." It is to be noted 
that the method of oompating profits here 
is the exact opposite of that employed in 
the Indian Act. Section 9 of the latter, 
as already pointed oat, provides what may 
be debited for the purpose of oompating 
profits, whereas this role under section 100 
of the English Act provides what mav not 
be debited. Bat tbe material for assess* 
ment after tbe proper dedaotions is the 
same in both cases. It is tbe balance of 
profits’* or gains in the Eoglieb Act ; ''the 
profits of any basineee*' in tbe Indian Act. 
And, as we are not asked to advise on any 
qaestion of a debit item it is onneoeseary 
to examine tbe differences between the 
English and the Indian Act on this point. 
Apart, too, from section 50, there is no 
instruction in tbe English Act as to what 
mast be pot on tbe credit side of the 
account. 

Turning now to the eases. I will first 
deal with the decisions under tbe Income 
Tax Acts. The first relevant case is the 
Mertev Docks v. Lucas (12). This was a 
reference by the Commissioners, under powers 
analogoas to those under which the refer 
rence in our ease is made. The particular 
point under consideration need not be con* 
iidered but in his judgment tbe Lord 
Chancellor, at page 903, states that the 
question arises under Schedule A of tbe Act, 
and enters into a discussion as to what are 
profits received from certain properties. 
He lays down that the manner in which 
those profits were to be disposed of under 
the Private Act was not a matter for con* 
sideration ^hot that profits of the concern 
must be all the net profits of the concern 
after deducting the necessary outgoings 
without which those proceeds could not 
be earned or received” Again, on the 
same page, he says that tbe word “profits” 




as here used, means tbe "incomings of the 
concern after deducting the expenses of 
earning and obtaining them.” Again, at 
page 905, he uses the same phrase. Lord 
Blackburn, who concurred, states that the 
same result will arise from the construe, 
tion of Schedule We have, therefore 
here a definition of “profits” for income-tax 
purposes, the net proceeds of the concern 
or the incomings of the concern after 
deducting the outgoings necessary for 
earning them or the expenses of earning 
and obtaining them.” It is obvioue that 
this definition of profits' will apply, what- 
ever be the method under which the pro. 
per debts are to be ascertained. 


ine next case i wisd to refer to is Oolguhoun 
V. Brooks (1) and 1 do so not because I think 
It hae any bearing on tbe qaestion of profits 
but because it has been referred to by the 
Boad of Kevenue, and, in my opinion, a 
wrong inference drawn from the language 
used m it. The Board of Revenue, in 
their reference, say : The question to be 
decided le, whether the interest in question 
accrued or arose in British India," and go 
or, the words accrued or arose' have 
nowhere been defined in the Act but in tbe 
judgment of Fry, L. J., reported in Colquhoun 
V. Brooks (1) these words were interpreted 
as general words descriptive of a right to 
receive.” It is true that tbe decision in this 
case, which eventually went to the Hondu 
of Lords, did turn on the question Tto 
whether a certain income‘‘accrued or arose 
ID tbe United Kingdom.” But that is 
not the point in this case at all, as I have 
already said, and the view of Fry. L J 
on the construction of the words’'accrued 
or arose has no bearing whatever on this 
question. The worde which tbe Court was 
oonatruiDg were words of Schedule D. "aris. 
iDg or accruing to any peraon”, etc , and, with 
reference these words, Pry, L. J. said “the 
tax 18 in^respect of profits' or ‘gains’ or 'aris¬ 
ing, or aoorumg’. I cannot read those words 
as meaning received by'. I think that the 

words arising or accruing’ are general 
word, des.riptive of a right to reoeivo proBts," 
Xbat IS the sole question decided by Frv 
L. J.. and It is obvious that it has nothing to 
do with the queetion of profits. The case has 

really DO bearing on the question before us! 

Th, neit oase is R„„ell y, Tom and County 
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Bcjnfe (13). That a deoision ai the 
propriety of a oertain debit for rent of busioess 
premises whioh oontained dtvellin? aesommo- 
dation for the Bank ft^ent The only point of 
iniportanoe in tbie ease ie the deSoition of 
‘profite’. Tiord Heraohel', at page 424, eay^, 
*'Tbe proBt of a trade or basiness ie the 
Rorplas by whioh the reoeipts from the 
trade or business exoeed the expandilure 
neoeseary for the purpose of earring those 
reosipts". Lord Fitzgerald says : “Profits, I 
read on authority, to be the whole of the 
inoominga of a ooneern after dedusting 
the whole of the expenses of earning them 
that ie, what ie, gained by the trade”. 
The learned Lord is here obyioasly refer' 
ring to the language of Lord Selbornein 
Mersiy Docki v. Lucls 

The next oa^e is Gresham Life Assurance 
Socieiy v. Sitiles (14). In that oass the learned 
Lord Cbanoellor stated (hat, the word 'profits’ 
is to be understood in its natural and proper 
sense, in a sense whidh no commeroial man 
would misuDderatand, and that the framers 
of the Aot oould never have assumed that 
the ooet of the artieles sold to the trader 
should not be taken into aosount before 
you arrive at wbat was intended to be 
the taxable profits”. Lord Horsohell said 
that the words 'profits and gains' should 
be ocnitrued aosording to tbeir ordinary 
Bignifioanee aud sayr, in another passagr, 
“tie only thing to be regardel is the 
fast of expenditure and the purpose for which 

it had been ineurred”. 

Anolber case referred to in argument was 
the Gresham L^fe Assurance Socielb V. Bishop 
(15). Tbi* turned on thecoostruction of the 
word’p, “Beteivcd in the United King¬ 
dom" within the meaning of the Income 
Tax Act of 1842, Schedule D. (4th case) 
which allows duty to be charged in respect 
of interest ariaieg from foreign eecnrities 
on Ibe lull amount of the sums which 
have been or will be reseived in Great 
Britain. It is not a decision on profit^, but 
it is of value on the meoning to be 
given to the word ’ receipts ’ and I will deal 
with it later. 

So far, therefore, we have nothing 

(18) (1888) 18 A. C- 118} 68 L. J. P. 0.8; 69 L. T. 
491i 68 J. P. 844. 

(14) (1802) A. 0. 309 Dtp 315; 62 L J Q B. 4I| 
67 L T 479} 41 W. R 270, 56 J V. 709. 

(16) (1902) A. 0. 287} 71 L. J. K. 0.618,16 4. P. 
766} 60 W. B. 693} 86 h. T. 693} 18 T. b. R. 626. 


but receipts or incomings to he put 
on the credit side. So far, then, for 
the I ocome-lax oxee^ The decisions appear 
to me to bs all based on the assumption 
that an assesses should prepare a stAte* 
msnt of receipts or incomings setting 
against them the outgoings necessary for 
earning receipts including also deprecia* 
tion to the extent psrmitted by the Aot 
and that this account should be annually 
prepared and te the basis on which the 
taxable inoome should be ascertained. 

It was suggested, however, by the 
learned Advooate*Ganeral that such an 
account was not the proper method of 
ssiertaining the profits and be has very 
strongly relied cn the judgment of Fletcher* 
Moulton, L, J,, in Spanish Prospecting Oo, 
In re (2). In this case two persons 
agreed to serve the Company at a fixed 
salary whioh they were not to bs entitled 
to draw except out of the profits. The 
question wa^, what were the profits. It 
arose in liquidation and the dispute was 
wits regard to certain debentures which 
hid baati insluled io the yearly bilioce 
sheets of the Gompiny as unvalued assets. 
In liquidation, the debentures realised a 
sum of over three thousand pounds and 
the oUimanti conteuded that these were 
undrawn profits arising from the business 
of the Oompany out cf which they were 
entitled to be paid, In the course of 
his judgmeo^, the learned Lord Justice 
discussed the meaning of word profits,’ 
and says that, “(be word 'profits’ implies 
a comparison between the state of a 
businers at two specified dates usually 
separated by an interval of a year.” The 
fundamental meining is the amount of 
gain made by the business during (be 
year. This can only be ascertained by 
a comparison of the assets of the business 
at the two dates and the increase of the 
assets at the later date represents in 
strictness the profits of the business dnring 
the year in question. To render the 
ascertainment of profits of a businesa of 
practical use, it is evident that the assets, 
of whatever nature they may be, must 
be represented by their money value. Bat, 
as a rule, thoao assets exist in the shape 
of things or riffh(s and not in the shape 
of money. Tne debts owed to the Oom¬ 
pany may be iCoud, bad, or doubtful, and 
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pro6t9 may exist id kiod as well as id 
oasb," The learDed Advocate Geoeral dow 
relies on these statements as iadioatioa 
that the debts good, bad or doabtfal, 
mast be sbowo on the oredit eide of an 
aeoonnt. Now, the first observatioo, I 
wonld make about this ease is, that the 
jearoed Lord Jaetise etatep, on page 101, that 
the aetoa! profit and loss of aoeounts of the 
Company do not id any way bind the 
Crown in arriving at the tax to be paid” 
and, therefore, olearly he wae not ooneider* 
ing the profits as meant in an inaomS' 
tax sense. This method of eomputing 
profits ip, in the langnage of the learned 
Lird Jnstiop, totally ansnited for oompnta* 
tioD for insomo'tax pnrposes. The balanoe* 
sheet most, of oonrse, oontain a valnation 
of the whole of the property of the ander* 
taking ineludingr, as stated by the learned 
Lord Jostiop, debts owing to the Company 
good, bad or doubtful. It must also inolude 
debts aooruing due, and on the debit side 
must be plaoed debts considered bad or 
donbtful. One may venture to doubt 
whether many of the trading companies do 
in fact prepare their stalemente of profits 
for the year in the maoDer snggeeted by 
the learned Lord Justice. It is admittedly 
not the method contemplated by the 
Companies Aols, Article 106 of the Standing 
Articles of Association provided in table 
A of the First Schedule of the Companies 
Consolidation Act fit08) provides that, 
once at least in every year the Directors 
0 ball^ lay before tbe Oompany in general 
meetiog a profit and loss account for 
the period since tbe preceding aocoont” and 
it is common knowledge that (hie account 
is an account of tbe actoal transaotioDB 
of ihe Company during the preceding year. 
Article 7 provides thsL “no dividend shall 
be paid otherwise than out of profits;” 
and the learned author of Buckley’s Law 
and Praolioo under the Companies Acts 
states the law to be as follows ‘The 
profits of a business’ “are the excess of 
revenue receipts over expenses properly 
chargeable to revenue account.”...‘Tor the 
purpose of asoertainiog profit available 
for the dividend, capital account and 
wvenue account are to be treated as 
separate accounts. The credit balance of 
ft Mvenne aoiount ie applicable for dividend.” 
fbis language very nearly reproduces tbe 


words used by the learned Lords in the 
Inoome-Tax oases above referred to, and 
the learned Author relies strongly on the 
case of Lee v. Neuchaiel Asphalle Oo (16) 
That was a decision of the Court of 
Appeal, and the Court held there that 
there was nothing in the Companies Acts 
to prohibit a Company from oaloolafing 
its profits and paying a dividend out of 
them withont providing a sinking fnnd 
to meet depreciation in the value of 
wasting properly, such as a mine. 
Lindley, L. J„ draws a clear distinction 
between a capital aooonnt and a revenue 
ftocoonL and. speaking of the latter, says : 

If yoor earnings are less than your 
current expensep, you mast not cook your 
aofloants so as to make it appear that you 
are earning a profit, and you must not 
lay yonr bands on your capital to pay 
dividend. Bat it ie, I think, a misappro- 
heneion to say that, dividing the enrplne 
after piyment of expenses of the prodnoe 
of your wasting property is a return of 
capital in any such sense as is forbidden 

^hwefore, that 
both Lindley, L. J,aDd tbe very eminent 
editor of Buckley’s Liw and Practice 
under the Companies Act, regard a revenue 
account as the proper basis for the asoer. 
tainment of profile under the Companies 

A OiS* 

The same view wa. eipreeeed in the 

ease of Badham v. William, (9) by Kekwioh, 

J. Ibere the qnestion arose on a part- 

the learned Jndge points oat 

and “•» bslanoo.eheet 

and the pro6t and loes aasoant with regard 

to money aeorning dno bnt not aotnally 

reoeived. Ho takes the ease of aiz month? 

bills in payment for goods not maturing 

until the year after that for whiah the 

»„°»r°l, l7“. “P “If® : “Are 

onoh billj to be oonsidorod so mnoh oaeh 

for the pnrpoae of the bneineea of the 
the balanoe sheet, no donbt. they won?d 

““ °“t»t»nding aasst 

whiah they hope to realise ; but for the 

rsri^'rrzf z r‘t 

only what they have reeoivod, boaan'eoThoso 

«?, 01 L. T, 
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tills will only oorae in when met at 
maturity" in the next year. It is to be 
noted that in this ease the learned Jud^e 
refers speoiBoally to the profit and loss 
(or the purposes of Ineome-Tax returns and 
says that (he Inoome-Tax return is a 
return of the aotnal reoeipts less snob ex* 
penditure as is ohargeable against those 
reoeipts." It seems to me that ^'profit" in 
a oommeroial sense differs very little from 
the meaning given to it in the Inoome-Tax 
oases quoted above, though there may be 
debits wbiob are not permissible under the 
provisions of Inoome Tax Aots. I oan see 
no praotioal differenoe between'‘the reoeipts 
or inoomings after dedootingthe neoeseary 
outgoings without whioh profits eould not 
be earned or reoaived or after dedooting 
the expenses of earning and obtaining them" 
and * the eioess of revenue reoeipts over 
expenses properly ohargeable to revenue 
aoeounl", as stated by the learned author, to 
be the profits of a business under the Com¬ 
panies Aots. 

The net result of all these oases is that, on 
the credit side most be pot reoeipts or inoom* 
ings, and it only remains to consider what 
these words oover. 

That aotnal oash need not be reoeived 
is, of souree, obvious. The receipt of any 
form of negotiable seoority would, of ooorse, 
be receipt but the more diffioolt question 
is whether any, and if so, what form 
of constructive receipt is a receipt 

for the purposes of the Aot ? In 
Qretham Life Aesuranc^ Societv v. Bishop 
(l5) this very question was dealt with by 
Lord Lindley. He states ae follows, at page 
296, "First, let oe consider what is meant 
by the reoeipt of a sum of money. My 
Lords, I agree with the Court of Appeal 
that a sum of money may be reoeived 
in more ways than one, e. g, by the 
transfer of a coin or a negotiable instru¬ 
ment or other document whioh represents 
and produces coin, and is treated as such 
by basinefls men. Even a settlement in 
account may be equivalent to a reoeipt 
of a sum of money, altbougb no monsy 
may pass ; and I am not myself prepared 
to say that what amongst business men 
is equivalent to a receipt of a sum of 
money is not a receipt within the meaning 
of the Statute which your Lordships have 
to ioterpret" (». e., Iniome Tax Act), Theui' 


referring to the Scottish case of New. 
Mexico Oo, (17), the same learned 
Lord states, on page 298, that "that case 
was very peculiar. Money received by the 
Company’s agents abroad was clearly and 
unmistakably treated by the Company as 
remitted to and received by it here, and 
money here was treated by the Company 
as remitted abroad in exchange for it*- 
Tbe exchange was effected by a book 
entry; but that entry was the businees 
mode of carrying out cross-remittances 
which it would have been nnbueinesslike 
and really childieb to have effected in 
any other way." Applying this last obser¬ 
vation, apart from the complication 
introduced by the word ‘abroad’, it eeems to 
me to come to this, that, as between two par¬ 
ties. where money has to be paid and received 
by both, an exchange effected by a book 
entry would amount to payment and reoeipt, 
lo Laroeque V. Beouch^min (18) their Lord¬ 
ships had to coDsIrae the words, paid in 
oash", and in the lodgment of the Board 
their Lordships relied on and applied the 
decision in Spargo's case, Harmong and Monla* 
gtie Tin and Copper Mining Compang, In re 
(19). That wasa decision in liquidation of the 
Spargo*s ease Harmong and Montague Tin and 
Copper Mining Oompang, Inre (19)aDd turned 
on the meauiog of the phrase payment in 
cash" within section 25 of the Companies 
Act, 1867, Spargo subscribed for 31 shares 
in the Company and, instead of paying in 
full in cash, was credited in the books of 
the Company with a sum of £ 2,176 for 
the purchase of the lease of the mine in 
respect of the amount of £ 2,176, part of 
the amount due by him for his purchase 
of ehares, James, L. J., laid down as 
follows: "Anything whioh amounted to 
what would be in law sufficient evidence 
to support a plea of payment, would be a 
payment in oash within the meauiog of 
this provision": and Mellieh, L. J., reiterat¬ 
ed what he had stated in Pen Allt Silc^ 
Leal Mining Oo„ In re FothergilVs ease (20) j 
"If the circumstances relied on would in an 


(10) (1897) A. 0. 868i 66 L. J. P. 0. 60) 76 L. T, 
3i 46 W. B. 689) 4 Monion 063. « 
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action for the money dne apon ehares be 
evidenee only in enpport of a plea of 
aosord and eatisfaotioD, this eeolion nonld 
prevent their being a good defenoe ; bat 
that if they would support a plea of pay¬ 
ment, then the ‘25th eeotion did not prevent 
their being a good defenoe". He then 
•ontinnes, "nothing is clearer than that if 
parties aesount with eaoh other, and sums 
are stated to be due on one aide, and 
sums to an equal amount due on the other 
side on that aeoount and those aeooonte 
are settled by both parties, it is exaotly 
the same thing as if the sum due on 
both sides bad been paid. Indeed, it is a 
general role of law, that in every ease 
where a traneaotion resolves itself into 
paying money by A. to B. and then hand, 
ing it bask again by B. to A.^ if the parties 
meet together and agree (o set one demand 
against the other, they need not go through 
the form and eeremony of banding tbs 
money baokwards and forwards.” This 
form of oonetrnotive receipt is, therefore, 
clearly permtseible. So. if a person entitled 
to receive money agrees with bis debtor 
to let the money stand in the hands of 


learned Advocate-General insisted on is 
section 3, clause (1), and it is an important 
provision to consider, as it defines the 
Boope and applicability of the Act. That 
clause says: ‘Save as hereinafter provided, 
this Act shall apply to all income from 
whatever eouioe it is derived if it accrues 
or arises or is received in British India or 
ip, under the provisions of this Act deemed 
to accrue or arise or to be received in 
British India” This olauBe defines the scope 
of the Act, and unless a sum of money 
can be brought within the words of the 
clause, I think it cannot be taken into 
consideration for purpoeec of taxation under 
the Act. A lengthy argument was addres¬ 
sed to ns by the learned Advocate General 
about the meaning of this clause but to 
my mind its meaning is perfectly plain 
It makes the Act applicable to all incomes 
which would fall uoder one or the other 
of the beads mentioned in tbe latter part 
of the clause. Not only incomes which 
aociue and are received in British India 
which form the bulk of taxable incomes’ 
but also incomes which accrue in British 
India but are received outside British India 


tht. L u»uuo ui AuuiB nu6 are received outside Br tiBh India 

the debtor, either by way of deposit or and incomes which though accrued oat 
M a fresh loftn nf _ yjx _ ^ ® ao^raea out* 


as a fresh loan of investment, that would, 
in my opinion, amount to receipt. No trans¬ 
action of this character is indicated in 
the case submitted to us and I am, therefore, 
of opinion that the amount in question need 
not be taken into account by the aeseesee for 
the purposes of hie statement of profits and 


..ina a.d i. net, therefore, ehergeeble under be.on.ee liable foT.eti^ ee ““oon":e““: 


Bide are received here are all brought by 
It within the purview of the Act and 
beeome taieble under the taring eeotione. 
oectioDS 31 and 33 are examples of the 
former olaes of incomes. Tbe Advocate- 
General tried to persuade ua to read tbe 
clause as implying that an income 


the Act. 

Kbibbbxii, J.—The question referred to 
ns for our decision by tbe Bevenne Board, 


has accrued m British India, and contends 
that It IS not necessary that it should be 

*^11 to create 


Vn Sf w‘l8“is” h\h^^ *'^*’***^^' tS^hfe* a?ffumenr®1a 

VU of 1918. IS whether a person carrying untenable as it entirely ignores ihTan 

::'Tri'i“! “ i-t»“• ."s,"; 


be assessed to income-tax on interest 

which has accrued due to him in. the year 
of account but which has not been realised 
by him by payment or adjustment in the 
Mcounte or otherwise. In other words 

{be question is, whether such interest 

Incomes liable to taxation on accrual as 
the learned Advocate-General contends for tbe 
^verument or only on its lealixalion as 
»he leerned V.kil for the uuu.e oontende. 

linn *'»> "onetrno. 

Pf th. Aet. The Bret „,tion on wbi.h tbe 


- • Alii a 

sum of money can be said to have become an 

income it is clear to me that the Act will 
not apply to it. 

I fully egree that the word, “aeernea 
or sneea do not imply a receipt at all 

hv* Frn^ t pointed out 

by Fry, L, J in Oolquhoun 7 . Brook, (I), 

The two words eeem to denote tbe eame 

idea but one le, perbape, more appropriate 

than the other in parti.nlar oaee. tTs , 

meaning le, ae obeerved by the Pnll Bench 

^ Oommistioner, Sail, Aikari 
and Smra Bteanue, Uadra, t. Samanalkan 
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(lO to beaome a presenter enfor- 
oeable ri^bt to demand". In f 81 ^ the 
words are need in oontradistinstion to-the 
wordi* ' is reoeived" in the olanse itself. 
Thongh this in so, it is olear from the seO' 
tion that, before the Aot oan apply, what 
has so aoorued or arisen most have besome 
an inoome. The seotion oannot be read 
as applying the Aot to a som of money 
whiob baa beoome payable to a person 
bnt wbioh has not beoome his "inoome" 
yet. That the Aot applies only to "inoomes" 
is made farther olear by tbe heading 
of tbe Chapter, whiob says ' Taxable ir)oome" 
and by eeotion 5, whiob says ihe follow* 
iog classes of income shall be ohargeable 
to inoome'tax" and also by the taxing seotion, 
seotion 14, wbioh also speaks of taxable 
inoome 

Tbe question then is, what really is tbe 
meaning of tbe term 'inoome" as need in 
tbe Aof, and whether it iDTohes the idea 
of receipt in eome form or other or not. 
Tbe word is not defined in tbe present Ao^ 
tboDgb the expressions "agrionltaral inoome" 
and "total inoome" are defined in eeotion 
2. Those definitions, however, throw no 
light on tbe eiaot oonnotation of tbe term 
"inoome". In tbe absenoe of a etatntory 
definitior, we mast take its ordinary mean* 
ing in the English language as its proper 
legal meaning as well for oonstraing the 
Aot. Tbe harned Chief Jastioe has adopted 
tbe meaning given to it in tbe ooooise 
Oxford Diolionary, tu., "periodioal (asually 
annoal) receipts from one's basiness, lands, 
work, investments, eto." 1 think tbatdefini* 
tion is oorreot and I adopt it. That this 
is also its legal aooeptation is olear from 
Stroud's Judicial Dictionary. 1 think the 
word clearly implies the idea of reoeipt, 
aotualoT oouetruotive. We oannot speak of 
a sum of money wbioh is expected to be 
paid as an inoome j however well founded 
tbe expeotatioD may be, it is still only an 
expootatioD. There io nothing in seotion S, 
or anywhere else in the Aot, inconsistent 
with this meaning of the term. In tbe 
•ase of inoomes taxable at tbe souroe 
under the Act, tbe taxation is made simul* 
taneoosly with the payment of reoeipt of 
the amount due by tbe payee when it 
beeomee bis inoome ; the case is thus not 
against tha yiaw 1 am taking of tbe 
meaoiDg of 'iDoome", What exaotly would 


amount to a reoeipt to make a sum due 
to a person bis inoome, is a different question 
and I shall deal with it later,. The present 
case, however, refers to a partioular kind 
of inoome from a money-lending basiness) 
seotion 5, olaaee ( 4 ), which makes inoome 
derived from bnsiness ohargeable to inoome* 
tax and section 9, olanse (1), which' says 
that the tax shall be payable by an 
a^soFsee nnder the bead of 'inoome derived 
from bneinees’ in respect of profits of any 
business carried on by him" apply to it. 
The Adv:oate*GeDerai argued that, whatever 
implication there might b) in tbe term 
iro3rao, the torn “profits" as used in sec* 
ti^n i) inoladed earned or estimated, but 
uorealieed, profile os well and, in the case 
of a money-lending basiness, it inoluded 
interest noornod due but unrealised ; and 
ho relied strongly on the oise of Oolquhoun 
V Btookt (3), and tbe case in Spiniih 
Prospreting Cj. /<» re (2), in support of 
his argument. 

Before considering (he oases cited I may 
observe that a^, by section S, tbe Aot is 
made applicable only to incomes and as 
that term implies, as I think, a realisation 
of the sumdnp, it is difficult to bold that 
by tbe uso of tbe expressiou 'profits" in 
seolioD 9 tbe Legislature bas exteuded tbe 
scope of the Aot to unrealised sums as 
well in tbe case of business ventures, 
wbioh would be tbe result of aooepting 
the Advocate General’s argument. No 
doub', the term "profits" is not a term 
of very preeise and definite Bignifioaooe, 

It is used in difTerent meanings in different 
eonneotioDS. Tbe profits of a business are 
asosrtained in various ways for various 
parposee, Ba^ as tbe learned Chief Justiee 
has shown iu his judgment,, tbe word has 
always boen uDderetood in England for 
iijoome>tax purposes to mean the differense 
between the reoeipts of a basiness and tbe 
expenditure inourred in earning them. X 
need cot refer to the authorities as ho 
bas done so. This meaning is eonsistent 
with oor Aot and will avoid the difficulty 
I have pointed out at the begiontog of 
this paragraph and I think it should bo 
aocepted by us. Tbe ordinary meaning 0 ^ 
tbe term as used for eommeroial purpbsos 
in ascertaining profits os on a revenue 

aooount is also mash the same, the difforence 

in asoertainment of profits for inoome Isi 
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and oommeroial porpoasB beiog only io tho 
aeoertainment of fcbe net profits, and not 
the total profits. The dedaotions allowable 
for inoome tax porposees to arrive at net 
taxable profits are only those allowed by 
the Aot and are not the same as woold 
ordinarily be allowed in a oommeroial 
aeoount ; bat the oredit side is the same 
in both. 

The term "pfofit*,” as nsed in seotion 9, 
does not, in my opinion, prooerly apply to 
unrealised amoants at all. The faot that 
some firms inolade estimated profits in 
their balaDoe>&heets for payment of divi 
dends to sbaie^holders is of no importanoe 
in this eonneotion ; when they so deal 
with nnrealieed profits they are really 
eabstituting for saoh a purpose the capital 
in their hands for profits hoping to 
recoup it from profits when they are 
realised. Suob praotioe oannot afTeot the 
proper meaning of the term *Vrofits,” 
partieularly io oonneotion with iooome*tax 
purposes. 

Our attention has not been drawn to 
any provision of the Aot to show that the 
term profit" as used in it is intended 
to inolade earned but unrealised profits, 
The dedaotions allowed to be made ander 
eeotion 9 from profits lend no eapport to the 
Advoaate*Oeneral’s oontention. On the 
other hand, the D. form presoribed under 
the Aot for returns to be submitted by 
assessees refers to * ineome reeeivei from 
business" and the use of the word *reoeived' 
Bupports the view I am taking. 

1 shall now turn to the oase of Ool- 
quhoun V. Brookt (1) oited by the Advo- 
oate*Qeneral< Admittedly, the deoision in 
the ease has no bearing on tbe present 
OMB, bat certain observations of Lord 
Fitzgerald are relied on which are no 
doubt not dissented from by the other 
learned Lords, The facts of the oase are 
set out by Napier, J., and the relevant 
passages by Sadaeiva Aiyar, J., and I need 
not repeat them. Lord Fitzgerald was 
dealing with tbe inoome of Mr. Brooks 
and not with that of hie firm. Though the 
firm had not apparently realized tbe profits, 
U would appear from the jodgment that 
lij taken each profits into oon* 

•ideration in asoertaining the profits due to 
each partner and, so far as Mr. Brooks was 
•onteraed, bia share of tbe profits had 
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been aotually ascertained and fixed at 
£ 9,219, and that amonnt was apparently 
entered in the books of tbe firm to bia 
credit so that, as his Lordship observes, 
it was oompistely under bis eontrol that 
by an act of his will he ooald have it 
actually transferred to bis bankers here 
(in England)." Apparently, his Lordship 
treated tbe money as reeeived in Melbourne 
and was, at first sight, inolinedto treat it 
as received in England also, as Mr. Brooks 
could have it transferred to England at 
his will and pleasure, but ultimately bis 
Lordship held, wirb the other learned 
Lordf, that the sum oonld not be treated 
as received in England. That I understand 
(o be the effeot of his judgment ; I do 
not nnderstand bn Lordship to have laid 
down that a person was liable to pay 
inoomd'tax on a sum not realised by him. 
His Lordehip does not say so, and there 
is nothing in what His Lordship says 
that even implies it. Tbe case, therefore, 
does not support tbe Advoaate*General in 
any way. 

Muoh reliance was also placed by the 
learned Advcoate-General on the judgment 
of MoQitoD, L, J., in ^pin^ Protpeeiing (7o., 
In re (2), and bis observations on 
what ooDStituted profits of a basinsss. 
That faets of this oase are set oat by 
Napier, J, and I need not repeat them. 
Tbe learned Lord Justice, it will be 
observed, was not dealing with an Income* 
Tax oase at all nor even with a case of 
a Company whioh was a going concern, 
but with tbe oase of a Company which 
was io liquidation. Tbe asoerrainment of 
profits of such a Company is clearly 
different from their ascertainment in the 
case of a going concern for revenue 
porposee, or for income tax pnrposes. In 
the former case one would no doabt take 
the total valoe of tbe property of the Com* 
pany when woand*np, inoladiog the 
increased value of tbe stook in trade and 
other properties belonging to tbe Company 
and all the realisable outstandinge, and 
deduct therefrom the capital invested to 
ascertain the total profits of the ventare, 
As the Company had come to a stop the 
calculation of profits had to be made 
on the footing that all its assets and oat- 
standings bad been realised. Manifestly, 

such a method cannot apply in making 
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Up a Frivenae aoooant of a going oonoern 
to asoertftin pro6t^. In saoh an auaoant 
the Qoearnetl inarement resnlting from a 
rise in prioes in the market never forme 
a proper item at all ; it is never entered 
as an item by any aoditor in a revenne 
aooonnt of a going ionoern though it may 
no doubt be a proper item in a capital 
aaoonnt made up to asoertain the Bnanoial 
position of the business. When a Com¬ 
pany is wonnd op the aosount made op is 
really muah the same as a capital aoooant, 
as the whole of its assets are taken as 
realised. His Ijordehip’e observations oannot, 
in my view, be applied at all to a going 
oonoern or to an Inoorae-Tax oaso and do 
not thus apply to the present ease. 

I have referred to these two oaie-. as 
they are the oa«es which the leuned 
Advooate Gsneral rjlied on most .s‘rongly. 
I do not propose to refer to the other 
oases oited and the analogous Knglieh liw 
of Inoome Tax as they have all been 
referred to by the learned Chief Justice 
and I thiok it unnecessary for me to refer 
to them again, 

In the ourse of the argument I put to 
the Advocate General an extreme case to 
test his oootentisn and to see bov far 
he was prepared to go. It was this : A. 
invested a lakh of rupees iu a money* 
lending basiness and lent out the whole 
amount in the 6rst year at 12 per oant. 
interest. At the end of the year Hi. 12,000 
accrued to him as interest but none of 
bis debtors paid him anything. The next 
year be, unforlunately, lost the whole of 
the capital and bis interest by his debtors 
becoming unable to pay. Is A. liable to 
,pay income-tax to the Government on 
.Rs. 12,000 or not ? The Advocate General 
had to contend and did contend tbac A. was 
liable to pay, even though he bad not 
realised any proBt at all from his venture 
but bad aotoally lost the whole of bis 
capital. It seems to me that very clear 
and definite language in a taxing Act is 
necessary to make ns bold that a person 
is liable under eocb ciroamctaDoes. The 
Income Tax Act being a 6soal enactment 
bae to be construed strictly against the 
Crown and I can see no provision in our 
Act to make a person liable to pay 
Ui on unrealised incomes or pro6ts. On 
(ho other hand, all its provisions indicate 


to my mind that it is only realised income 
or proGts that is taxable. 

The question what would amount to 
receipt or realisation of an income for the 
purpose is not one that properly arises 
on this reference, for, in the case? stated 
by the Board, it is expressly mentioned 
that the interest in the present case 
was neither received by the aseeseeo 
nor realised by adjustment of acoounts or 
otherwise. Bat, as my learned brothers 
have dealt with the point, I shall brielly 
state my opinion on it. Actual payment 
of cash by the payer to the payee is of 
coarse no* necessary to constitute a receipt 
or realisation. Generally speaking, I think 
it may bo said that, whenever the payer 
deals with a earn of money due to the 
payee in any manner according to the 
dlroctione or instructions of the payee so 
as to obtain a valid discharge for himself 
and the payee obtains the benefit thereof, 
there would bs a case of realisation by 
the payee. The payment by a firm of the 
share of the profits due to a partner into 
a Bank or to his oredit iu the firm’s own 
books according to bis instractions would 
amount, iu my view, to a realisation by 
him and that, I think, was apparently the 
case of Mr. Brooke in Oolquhoun v. 
Brooks (3) already referred to with reference 
to the money in Melbourne. Payment by 
a Bank of interest earned by a fixed deposit 
to a person's eurrent account in the Bank 
itself wrnld also amount to a receipt by 
him as held in Matthews v. Cork Countu 
Council (21). Again, in the case put by 
the Board, of a Mattukotta Cbetty not 
drawing the interest that has accrued to 
him but leaving it with the payer to be 
added to the oopital and to carry interest 
itself, would also be a case of realis.ation 
in the view I am taking. Rsfereuce may 
also be made to the judgment of Lindley, L. J., 
in Oresham Life Assurance Society v. Bishop 
(15) on the point. In each case when the 
question arises it will have to be decided 
on its facts whether there has beea a 
receipt or not. 

Although actual receipt of eash is not 
required to coustitate a realisation uf the 
income or profit in my view, I am clearly 
nf opinion that a earn of money unrealiaed 


(31) (1910)2Ir.B.631{ltlr.l«.B.794. 
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in any maDoer by the assessed (is ost 
liable fo b) inoladed in the amoant fsr 
wbiob be is taxable onder tbe Inooma 
Tax Ao‘, Vn of 1918. The tax oan be levied 
daring tbe year when the iniome or 
pro6t is realised and the Orovn, therefore, 
loses nothing in having to wait. I, there* 
fore, agree that oar answer to the referense 
mast be in the negative. 

The Oodrt; —Respondents* costs will be 
paid by Government within three months 
from this date. 

Pleader's fee will be Ri. 250. 

M. c, P. 

Answerel it. the tiegoii.e. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

SiOMD Civil Apical No. 165 op 1910, 

April 22. 1920. 

)rretent :—Mr. Kotva), A. J. C. 

Mudommat SUA— Dipsndant—Appellant 

vertui 

DUKALU—PtiiNTipp—R espondent, 

Uindu. Laic—Joint fatnUtj — Pre$utnplicn nn (o 
joinlnest—Separation of some meinbers-^Uurdcn of 
proof, 

AUhougb tho ordinary presumption of Hindu 
Law is that n family is joint, yot that prejumptioa 
is diaplacod by tho prosamption arising from tho 
admitted soparatlon of certain members of tho 
family, and a person alleging jointness must 
prove it by other moons. Tho more fact tbot 
two brothers woro living and mossing soparato. 
ly would not nooessarily indioato soparatlon in 
OBtato, espocinlly whoro it is shown that their 
oultivatiou was joint, and that they divided only su 
much of tho prudui^o as wiis iiecossury forhouso- 
hold purposes, and kopt tho rest for purposes of 
len den. [p. 49t>, col. 2j p. 000, col. l.j 

Appeal against the deoree of the Dietriot 
Jodge, Raipnr, dated the 6th January 1919, 
in Civil Appeal No. 32 of 1918. 

Dr. H. S, Qour, for the Appellant. 

Mr, M. Qupia, for tbe Respondent. 

JUDGMENT.—The plaintiff, Dakalo, saed 
tbe defendant, Sawa, the widow of bis 
deceased brother Gbasia, for a three^anna 
foar-pies share of a village and some 
tenanoy land, Tbe lower Appellate Court 
has desreed tbe village share. This appeal 
Ul by Sawa. 


The qaestion to be desided in tbie 
enit was whether the plaintiff was separate 
from OP joint with Gbasia and Ghasia’e 
deceased minor eon, Puran. If he was, his 
salt 19 rightly decreed against Sawa, who 
claims to bold for her life Paran’s property 
as his mother. 

The lower Appellate Coort’s Gnding is in 
favour of tbe plaintiff. In this Court it 
is argued that the burden of proving 
joinlness should have been laid on the 
plaintiff, eince it is admitted that, during 
the lifetime of Dhansingb. the father of 
the plain'iff, and Gbasia, tbe latter's three 
stop'brothers bad eoparated from the family. 
The position with regard to the burden of 


proof stards thus : plaintiff, as the party 
claiming possession, has to prove bis right. 
He has, therefore, to establish that he and 
Gbasia were joint in estate. For this 
purpose be oan rely, in the Brst instance, 
on the ordinary preenmption of Hindu Law 
as to joinlness : but this presumption is 
eanaelled by tbe presumption arising nnder 
the rnlirg in Balabux v. Bukhmabai (1) 
from the admitted separation of the three 
step brothers. Plaintiff, therefore, has still 
to prove the jointnees. He has produced 
evidence which tbe lower Appellate Court baa 
considered in its two paragraphs numbered 
three and has held that tbe jointness has 
been proved. The burden of proof appears 
to have been correctly laid. The lower 
Appellate Court's Boding, however, is attacked 
by tbe learned Connsel for the appellant. 
He urges that Exhibits P-l? and P 18 on 


v* 


do not help the plaintiff, but if anything 
go against his contention of jointness. These 
Exhibits contain the stitsmente of Sawa 
herself. Tbe lower Appellate Court has 
relied upon the admission therein of joint 
cultivation by Ghasia and Dokalo, but, it 
is pointed out, that Sawa in the same 
statement also speaks cf the employment 
of sounjhias by bereelf and Dukalu for 
the cultivation and of a division of the 
produce between Dukalu and Ghaeia or 
herself. It is argued that the inference 
to bo drawn from these statements is that 
the joint cultivation was a joint cultiva¬ 
tion of partners rather than of members of 
a joint family. It is in evidence (See D. W. 

(1) 30 0. 726j 30 I, A. 130? 7 0. W N fi45. R 
h. B. 400, 8 Bar. P. 0. J. 470 (P. o!). ‘ 
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No. 5) that Dukala aud Ghasia dividad 
only 00 maoh of the prodooe was ueses^ary 
for hoase hold porpases and kept the rest 
joint for the purposes of hn dsn. The 
brothers were living and messing separately 
and this division was, therefore, natural 
and does not neoessarily indiaa^e separation 
in estate. As to the employment of separate 
ioutx Ji'.as it is olear that this was after 
Qhasia s death when disputes had arisen 
between the plaintiff and the defendant. 

It seems to me that eaah pieoe of dooa 
mentary evidenoe referred to by the lower 
Appellate Court is of itself insoffisieot to 
establish joiotne^s, but, taken together as 
a whole, the dooumentary and oral evidence 
afford a euffioient basis for the lower Ap¬ 
pellate Ooort’e finding that Dukalu and 
Ghasia were joint in estate till Ghasi \6 death 
in 1915. The oiroam«tano>8 relied on by the 
appellant as indicating a partit on or separate 
residence, separate dealings and separation 
of interests are said to be evidenced by 
Exhibit P-13. The former two oircumstancea 
have been considered and weighed by the 
lower Appellate Court in paragraph 3 (2). 
Great stress is laid upon Exhibit P 13 
which is a report and order in mutation 
proseedingfl in lb9d It is said that the 
arrangement referred to therein indicates 
a partition or r< casting of the shares of 
each of the five sons of Dhansingh: but 
it eeems to me that the arrangement referred 
to is not one between alt the five brothers 
individually but between the two sets of 
Dbansingh’s sons. The share of each of 
the five brothers out of the eight-aunas 
of Dhansingh as originally recorded was 
one anna seven pies, except Gbasia’s which 
was one-anna eight pies, so that Ghasia 
and Dukalu bad between them three annas 
three pies and the other three brothers bad 
lour-annas nine-pies. This re arrangement 
referred to in Exhibit P-1-) apparently 
equalised the shares of the two sets, Gbasia 
and Dukalu getting four-annas and the 
other thiee brothers four annas. Exhibit 
P-13, in my opinion, does not necessarily 
prove any division of inteiest between 
Dukalu and Ohaeia. On the whole, 1 con¬ 
sider that the lower Appellate Court's fioding 
as to Dukalu and Ghasia being joint till 
the death of Gbasia- in 1915 is noi open 
to any legal objeetion. 

The next point arged ia the one daalt 


with by tho lower Appellate Court in 
paragraph 6 of its judgment. U is contended 
that as Suwa had, during Puran's lifetime, 
demanded the separation of Puran’s share, 
the latter bsoame divided from Dukalu 
according to the ruling in Oiria Bat v. 
i^adashiv (2). The lower Appellate Court’s 
finding on this point is this:—"in the 
first plaof, we have only the corroborated 
testimony of D. W No. 4 that Sows had, 
during Furan’-i lifetime, asked for the 
€eparation cf bis share. But even if she 
did so, this would not- have the effect 
suggested. Puran was a minor and a suit 
cannot be brought by or on behalf of a 
minor to enforce partition unless on the 
ground of malversation or some other cir* 
eumstanoss which made it for his interest 
that his share should be set aside and 
secured for him It was open to Suwa 
to bring a suit for partition as next friend 
of Puran, bur, unless she satisfied the Court 
that a severance of Paran’s share was in 
his interest, no disruption of the co-parcenary 
would take place. Mere declaration of 
Suwa of a desire to enjoy Puran's share 
separately would not effect a severanse.” 

It eeems to me unnecessary in the 
present case to go into the legal question 
as to the effect of a demand by the guardian 
of a minor of a separation of the minor’s 
share (although I am inclined to hold that 
the conclusion of the lower Appellate Court 
on the point is oorreet), for it is not held 
by that Court that the demand is proved. 
The learned ('onm^el for the appellant has 
been unable to point out any other evidence 
of the demand than that of D. W, No. 4 on 
whose uncorroborated testimony the lower 
Appellate Court has apparently declined to 
rely. No doubt, the lower Appellate Court 
has not in so many words said that the 
demand is not proved, but this I take to 
be its finding. In any case, proceeding 
under section 103 of the Civil Procedure 
Code, and having given the parties an 
opportunity of putting their case on the 
point of the demand before me, I fino 
that the demand is not proved. No other 
point is pressed. The appeal fails and is 
dismissed with scats. 

Appeal dtimttiBd, 

(2) 87 Ind. Cac. a2I> N. ^ K. 118i 20 0. W N. 
lOSfil 14 A. L. J. 822, 20 M. L. T. 78» ’ * “’JI; 

N. 66, 18 Bom. L- R 621i * I" 

81 M, L. J, 466, 48 0. 1081, 48 I. A 161 (P, 0.). 
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MADRAS HIGH COURT. 

Civil Appeal No. 305 op 191^. 

Maroh 9, 1920. 

Present Sir Abdnr Rabira, Kt., Offiaiatingr 
Chief Jastioe. and Mr. Jaatioe Moore. 

V B. N. K, R. M. A VENKATA- 

CHBIjLAM CHETTY and AHOTHEa — 

PLAINTIPPi Noi. 2 AND 4—APPELLANTS 

tersus 

V. B. N. K. R M. A. RAMANATHaN 
CHETTY AND OTHERS—Dbppnoamts 
N os. 3, 5,6 AND? AND Oepxndants N03. 2 

TO 8 —Rispo.ndents. 

ParliwrsAip—Sm'f against i>arlncrship hy third 
party —Submixfion to ariitration by partner sued—" 
Aioard~-LiabUily of oHier partners—Payment under 
award—Contribution, whether can be claimed —Nattu* 
kotlai Cbottios, transaction between—Interest, rate 
of. 

Where one of several partoers submits a die* 
pute which is the subject uf a suit to arbitration, 
the award passed on such BubmiseioD will not bind 
the other partners at tho instance of a third 
party, [p. 60.\ ool. I.] 

Stead V. Saif, (1825) 3 Bing. lOlj 130 E. R, 
4631 10 Mooro 389} 3 L. J. (o s ) 0. P. I7S; 28 H, R. 
602, Ham Bharose v, Kalin Ual, 22 A. A, W. N. 
(1900j 12} 0 lud Dec fN s ) 1120 and Datonbhoy v. 
Vallu, 1 liom. L. R. 828, followed 

Whore, however, a portner in good faith submits 
tho claim of a third party against the linn to nrbi» 
tration and that partner lius to make payments 
in accordanco with tho award pa.sKod on the sub* 
mission in good faith then, in tho abseneo of 
anything to ehow that tho award is vitiated hy 
illogalily, ho is entitled to oluim contribution 
from his partners on tho basis of that award, [p- C02, 
ool 2.] 

Dwarka Ifath Sarkar v. Uaji Mahomed Akbar, 
24 Ind.Cas. 807} 27 M. L, J. 102 } 18 C- W. N. 1025} 

I L, W. 697} (1914) M. W. N. 876} 16 M. L. 
T. 621; 21 0. L. J. 1} 17 Bom. L. R. 6 (P. C.», 
explained. 

Appeal against the deeree, dated 17th 
September 1917 of the Ooart of the Tempo¬ 
rary Subordinate Judge, Sivaganga, in 
Original Sait No. 151 of l9l2. 

FACTS appear from the judgment. 

Mr, K. V, Kruhnaswami Axyar, for the 
Appellant8.~-Tbo lower Court nbould have 
deoreed the eiaim for eontribution. A partner 
^8 the power to bind bis oo partner by a 
wna ads snbmiBfijn to arbitratioo. Tie 
P***®d OD snob Bubmiebiin is equally 

loding on (he non referring partner. At any 
money has been 6oua fide paid 
on tbe basis of the award, the payer eannot 


be deprived of his right to sontribation. 
Whatever may be the right of a third party, 
oreditor of the firm, to enforae the award as 
against the partners who did not submit to 
arbitration, at any rate, as between the 
partners infer se, the aots of a partner honest¬ 
ly done in furtberanoe of the interests 
of the pArtnerahip bind the other partner. 
The right follows from the general inoidents 
of the partnership relationship, 

Mr. A. Krishnaswami Aiyir, for the Respond- 
ente.—One partner alone oannot submit to 
arbitration so as to bind his so partoers at the 
instanae of third parties. See Stead v. Salt 
(1), Datoobhoy v. Vallu (2), Bim Bharose v. 
Kallu Maf (3). 

JUDGMENT.—The plaintiffs and defend¬ 
ants are Nattukottai Chetties carrying on 
business in Akyab. They bad a separate 
money-lending business of their own. It 
appears that they entered into a partnership 
with respeot to a business in paddy as 
oommissioD agents. They used to buy 
paddy for eustomers on o^mmissiun and 
send it to their ouetomers in India. The 
bueinesp, however, was ODndusted by the 
plaintiffs and defendants separately with 
their own ou^tornsrs and independently of 
eaoh other. It was oariied 3 q in the 
separate names of the plaintiffs and the 
defendants and, so far ai wo oan gather, 
they were to oonduot the business entirely 
in their own way, but whatever was the 
pro6t or lo.ss in the bosinefs as eondasted 
by either party, that was to be shared by 
the other party equally. There was, at 
6r8^, a suit for diesolutlon of this partner¬ 
ship but it was dismissed on the ground 
of limitation. The pressnt suit is instituted 
by the plaintiffs for oontributiop, with 
respeot to oertain eumi paid hy them in 
oonneotioo with the joint business in paddy 
and in the appeal the learned Pleader 
for the appellanta-plaiotiffi has sontested 
the finding of the Subordinate Judge with 
rospsst to three items. 

The Brst refers to tho amount reaovered 
in Original Suit No. 80 of 1910 by the 


(11 (1825) 3 Bing. lOl; I3a E. R. 452; lo 
Mooro 389} 3 h. J. (o. 8.) 0 I*. 176} 28 11. R. 6 j2. 

f .^^21 I Bom. L. R 62 K. 

N (3) 22 A. 135} A. W. N. (lOJO) 12; 9 lud. Dog. 

. B.) 1120. 
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plaiDtiff in tbe eait against the present 
plaintiffs Nos. I and 2. Intbatsnit the present 
defendants (respondents in the appeal) were 
not made parties and the present appel¬ 
lants who were the only defendants agreed 
to the Bobmiasion of the anit to arbitration. 
The arbitrators passed an award Ending 
that a eum of Ra. 2,400 waa dne to the 
plaintiffs in that anit. Some small items 
oonoerned in that suit admittedly did not 
relate to the partnership in qneation. Those 
are a som of Ra. 66 9-3, a earn o! Ri. 33 8 9 
and a earn of Ra. 31 6 0 menlioned in the 
plaint, Exhibit A. The appalUnt'a contention 
is that the rest of tbe items to which 
the award related formed part of the 
partnership transaction. The practios adopt 
ed apparently waa for the plaintiffs and 
the defendants to adjaat the righta and 
liabilities with respect to each transaction 
soon after it closed. In aoeordancc with 
that practice, they adjusted their acaonnts 
with respect to the dealings with the 
plaintiffa in Original Sait No. 80 of 1910 
on the baaia that a snm of R^ 662 9 0 was 
dne by the partnerabip to the plaintiffa 
while, onder the award in the anit which 
was Bled afterwards, tbe appellants were 
made liable, as already etated, for a snm 
of Ra. 2,400, leae tbe three items men¬ 
tioned above. Tbe amonnt claimed in tbe 
enit was, however, more than Rs. 5,000. 
Tbe learned Jndge held that the award 
was not bindirg on tbe present defend¬ 
ants as they were not parties to the 
enit and the reference to the arbitration. 
He relied on Lindley on Fartcerehip, 8 h 
Edition, page 161. There can be no 
donbt, as hid down there, nod in (he 
rnlinga referred to thereio, e. g, SUod v. 
8aH (1), that whero a partner has 
submitted to arbitration, the avard passed 
on snob enbmisaion will not bind tbe other 
I partner, at the instance of the third pirty. 

I '^be grenod on which this rnling is founded 
I obvioQS, (bat aabmiaeion ti arbitration 
rdinarily d'es not come within the (cope 
f a partner'a anthority eo as to bind (he 
tber parinere. This rnling has b)eD fol- 
3wcd in Ram Bharo$» v. Kallu Mai (3) and 
yafoolloy V. Vallu (2) and wo may take 
i that the role is well eetabliabed and 
wionot be qaestioned. Bat the question 
b^re ie n^t between a partner and a 
•IraDger bot between the partners inttr le, 


The point for determination is, whether, 
when a partner has in good faith snb* 
mitted the claim of a third party against 
a firm to arbitration and that partner had 
to make payments in aojordanoe with the 
award passed on the anbrnission, he wonM 
not be entiMsd to claim oontribntion from 
his partner on the basis of that award, 
There ia no expreaa authority on this point. 
One which haa been brought to our notice as 
being nearest to the present case ia (he 
ruling of tbe Privy Council in Dioarka 
Nath Sarkar v. Htji Mahoimd Akbar 
(4). There the question was sought to be 
raised for the first time in the Appellate Court 
and their Lordships of tbe Privy Council 
held that it should not have been allowed 
to be 80 raised. The question whether a 
lei^al representative of the deceased partner 
should be bound by tbe reference made by 
a surviving partner in relation to a partner¬ 
ship oontract waa not a pure qaejcioo of 
law to be decided without reference to the 
facts of the case ; and it was held that the 
High Court was in error in permittiog (be 
question to be raised for tbe first time 
in appeal. That paasagp, at leasS suggests 
that there miy be oircumitaucoa io a parti¬ 
cular Oise which woild juitify the Court 
in holding that the hgal repensentat’ve of 
tbe deceased partner was bound by a refer¬ 
ence by the surviving partner rel tting to a 
partnership contrast. 

Mr. Krishnasawai Aiyar, thelearnod Vakil 
for the respondent*, however, urges that the 
eurviving partner's puwers are wider than 
those of an ordinary partner after the 
di^jsolution. Tiat may be so, general'y 
speaking. Bit it is a well established rule 
relating to partnership that if one partner 
has (he authority to settle ncoounts relating 
to partnership and to give release with 
respeot to partnership debts he eao be 
sued alone on a contract entered into by 
hiir, and hie other partner woold be bound 
by the decree so obtained. That being so, 
it is not easy to onderetand why, in a oaee 
where a partner is sued alone, be should 
not be at liberty to agree to a eubmiseion 
and why tbe award cn such submission 
should not, as between him aud his oo partner, 

(4^ 21 Ind Cm. 807» 27 M. h. J. J92| 18 0. W. N. 
;026j I L. W. 037i (1914^ M. W. N. 870i 10 M. L. T, 

681{ 0. L. T, If 17 Dorn. L. R. B (P, 0.), 
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be good aod oonolosive evideooe o! the 
liability of the firm. It is Dot ooDteoded 
io tbid oaee that the sobmieeion was oot 

^ie. Id fast, it was as mash the interest 
of tbe plaintiffs as woald have been that 
of tbe defendant, if be was a party to the 
sail, to resist an anjust olaim and if tbe 
plaintiffs tbooght that tbe sabmission was tbe 
best way of settling tbe dispute, there is 
DO good reason for holding that bis partner 
ehoald not oontribate to the amoant deareed 
by the award. As the submission was bma 
Hde, and as it bas not been shown that tbe 
award was vitiated by auy illegality, we must 
hold that the dsfendants are liable on the 
basis of the award. On that basis the plaint* 
iffs would be entitled to get from tbe def<)ni* 
ants the sum of R). 800 with interest from 
the date of the award. 

The next point taken in appeal refers to 
the expenses of osrtain litigation in Origin* 
al Suit No. £0 of 1910, already referred 
to, and of Oiiginal Suit No. 118 of 1910. 
The lower Court disallowed the elaim on 
tbe ground that the entries in the assounts 
stand in the name of one Palaniappa Ohetty 
who was tbe agsnt of the plaintiffs. Bat 
if the money was spent through that agent 
there seems to bo no reason why, on that 
aoeonnt, the amonot so spent should be 
disallowed simply baoause the amounts a'O 
entered in tbe name of the perron who 
aotually disbursed them. Mr. Krishnasawmi 
Aiyer, however, argued that there is really 
no evidenos that the sum oUimel unier 
this bead was aotually spent on aosount of 
tbe suits relating to tbs partnership transao* 
lions. We have the a-soountp, Exhibits S 
and T series, and the evidenee of one of 
the plaintiffs that the entire expsnsei relating 
to the litigation amounted to the sum entered 
in the Sohedule D of tbs plaint, that is, 
Ri. 865 3 0. There was no ssrioui attamot 
made to show that this ia ioaorres^ Wr>, 
therefore, hold that half of this amoont shoal 1 
have been deoreed to the plaintiffs. 

As regards the third point, it relttea to 
the rate of interest. The Subordinate Judge 
has allowed interest at 6 per sent, butthi 
defendant's own ovidenoe ia that tbe a u I 
rate, that is tbe Madras rate of iutereat 
prevailing among the Ohetties is 8| par cent, 
That, we think, ia the rate wbiob should 
bfl awArdedi The deeree will| therefore, be 
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modified iu aaoordanes with the above find* 
inga. Tbs appellants will have their ooats 
from the respondents. 

M. c. p. 

Deeres modified. 


LAHORE HIGH OOURT. 

Sbcoho Civil Appexl No. 2412 ov 1916. 

Jane 3, 1920. 

Present: —Mr. Justioe Obevfa and 
Mr. Justioe Dundas. 

BHOLA SINGH AMD OTHERS—PLilNTlPM — 

Appellants 

versu$ 

BABU AND OTHcna—D efendants 
—Respondents. 

Castom—‘Succession—‘Diii-jhtar versus coHatcrals oj 
seventh (fejw—Birk Jats of Tuhstl Phillaur, Jullun' 
dur District. 

Among Birit Juts of tlio Phillaur Tahsil a daugh¬ 
ter excludes collaterals of the seventh degreo from 
Ruccossiou to ancostrul property, [p. 601, col. Ij p. 
600, col. 1.] 

Seoond appeal from the deeree of the 
Distriot Judge, JaUandur, dated tbe Ist June 
1916, affirming that of the Subordinate Judge, 
FirstCUa«, Jallanlu*', datjd tbs 29th Fab* 
raary 1916. 

Mr. Osrtel (with him Mr. Cooper), f jr tbe 
Appellants. 

Mr. Saraiiexfi Ram, for the Rsspondeote. 

JUDGMENT.—Ooe Suebat Singh, a Bir\ 
Jat, of village Birk, Tahsil Phillaur, Distriot 
Juliaodur, effeoted osrtain alienations of 
landed property and houses in favour of his 
step sons, whioh have been from time to 
time deolared to be ineffeitive, to destroy the 
rights of bis oollateraL, the present plaintiffs, 
after bis death. j 

Snohst Singh is no;? dead and these 
three suits have bssn brought by somo of 
bis oolUterals against the representatives 
of the alienees for possession of their shares 
to the property of the deoeased ; all three 
suits have bssn dismissed in the lower Courts 
by jadgments prooeeding on aoommon ground^ 
so that the appeals preferred by the plaintiffa 

oan oonveuiently be disposed of in one jadg« 
ment, 
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The defense net np in the lower Ooarte 
ii that the piaintifFa are oollaterah of the 
deeeaied, Snshet Sin?h, only in the aeventh 
degree, reckoning the generations oommenoing 
with, and inolading the deseaied, upwards 
until the common anoestor is reached. He 
being also coanted, and ineloded, and being 
BO remote are exclnded by Sachet Singh’s 
daughter, Mutammat Bisanti, from Bacceeding 
to his estate. 

Both Courts have decided tha^. in the 
presence of Mugammat Bisant'", the plaiutitfa 
have no locus stanii to maintain the suit 
bat the Dietriot dodge has granted the 
necessary oertidcate for a eeionl appeal 
on the ground of oastom. In appeal, it is 
6rat objected that the respondents failed 
to raise the qaestion of Musammat Basanti's 
right to exolade her father’s collaterals 
when they had the opportanity in the de- 
•laratory saits and that they cannot now 
do so. 

The qaestion, however, was not material 
in the previous salts as Musammat Basanti 
•oald not herself qaestion the acts of her 
father, and it was in any case open to the 
reversioners to protect their own rights by 
obtaining declarations in respect of Sachet 
Slngh’c alienation irrespective of the pos¬ 
sibility of their exolasion by a daughter, This 
objection, therefore, has no force. 

Next, it is argaed that Sachet Siogh 
has dehnitely exoladed ^fusammat Basaati 
from BoocessioD by the operation of his 
Will which is one of the alienations affected 
by the declaratory salts and that she caonot 
in any case claim to lasceed to his property. 
We do not think that the plaintiffs can 
be allowed to turq round nowand rely on 
Suebet Siugh'e Will seeing that they have 
already obtained a declaration that it is in¬ 
valid in a Bait against the same defendants. 

The existence of a Will depriving Mutam^ 
mat Basanti does not, therefore, prevent the 
defendants from raising the defence that she 
ezelodes the plaintiffs in the saoceesion, and 
that sncoession has not yet opened ont to the 
plaintiffs. 

The main qaestion in the appeal remain)', 
and that ie, whether by costom amonge' 
these Btrk Jats of the Phillaar Tabsil a 
daughter ezclndes collaterala of the seventh 
degree from soeceesion to property which 
most, for the parposea cf this salt, be 
assumed to be aocestral. the iasae whether 


1921 

the property is ancestral having apparently 
been decided against the present defendants 
in the previous litigation. 

The qaestion of onus is of some import* 
aooe in the decision of the question of sacies* 
sion between daughter and collaterals. 

In B^oit V. Man Sinph ( 1 ), Ghatterji, J,, 
discussed the poiot at some length and con* 
eluded that, up to that time, there was no 
deSnite expression of opiuion having a 
binding force in favour of collaterals of 
any degree as against the daughter to be 
found in the authorities of the Chief Court 
and that amongst Hindu Ohnhau Rajentsof 
the iN’araingarh Tah^il, Ambala Dia rict, 
oollateral.s in the sixth degree had failed 
to prove their right to exclude a daughter. 
Thie authority is often quoted in the judg¬ 
ments of original Courts and is, perhaps, 
regarded as laying do^wn a mneb more 
dednite presumption in favonr of a daughter’s 
rights than can be actually deduced from 
the very guarded wording of the judgment ; 
but if such decisions are found to have 
been generally aoqaie^ced in by the parties 
and accepted as fi lally settliug the succesiion 
this fact must nudcubtedly carry weight in 
the present case. 

Now, there nndonbtedly are a number of 
snob decisions in recent years in the Jnl- 
Inndur Diatrio^ and these seem to have the 
more force as they nperite to limit the 
old view hell in the .lallandur District 
generally and in the PailUor Tahsil parti¬ 
cularly, that agnates of any degree exoinde 
daughters (Roe's Tribal Law, published lb95, 
page 135). 

In Hhaire Khon v. Qhulam Qhaut (2) it 
was held that, amongst Muhammadan Narn 
Rajpnte of the Phillaar TahBi),tha onos lay on 
the daoghter to show that she ezcladed 
collaterals in the fifth degree, and that the 
onns had not been discharged in that ease. 

On the other hand, Mr, Waring, Divi* 
sional Judge, Jallondor, has laid the onoc 
amongst Muhammadan Rtjpnts of the dis* 
triot on oollaterals of the seventh degree 
to show that they did exclnie daughters 
(Judgment of 3rd November 1908). 

The Mnnsif, Sher Ahmad Khan, decided 
that, amongst Hindu Jats of the Nawan* 

(1) 80 P. R »908i *40 P. W R, lOOS. 

( 2 ) lU Ind. Cai. d87| 88 P. H. 19H| ^9 P. L. R. 

1911| 46P. W. B. lOU. 
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ebabr Tabsi), oollaterals of the ninth degree 
were exoladed by daughters in snooeBsioo 
to anaestral land ('24th November 1909). 

This deeision as regards these same Jats 
was repeated in the jadgmeot of Lala 
Bangi Lai, Subordinate Judge, on 15th 
April 1913. 

On 25tb January 1915 Lala Sri Ham 
Poplai deoided that, amongst Hindu Jats 
of Nawansbabr, daughters ezelude oollaterals 
of the sixth degree in snooession to aneestral 
land. The area is oonsiderable, 113 kanalt, 
and (bis ease is deposed to in the oral 
evidenoe in this suit. 

After this, Ahmad Hussain, Munsif, found 
on 22nd Deaember 1915 that amongst 
Hindu Jats of Nawansbabr daughters ex* 
eluded oollaterals of the fourth degree, 
hut the land in suit was not found to be 
aneestral. 

In the Nakodar Tabsil Lala Bangi Lai, as 
Dietriot Judge, found as long ago as 30th 
April 1912 that amongst Hindu Jats 
daughters ezelude oollaterals of the seventh 
degree even though the land be anoestral 
and the area large (45 aores and shamilal 
in addition). 

There are also two dcoisions of Tabsil 
Pbillaur amongst Hindu Jats, one of Ali 
Muhammad, Subordinate Judge, on 26tb 
June 1914, where daughters ezoloded 
oollaterals of the tenth degree and another 
of Sri Ram Poplai of IHh February 1914, 
eoo6rmed by Mr. Prenter, Divisional Judge, 
on 10th July 1914, in whioh daughters 
exeluded oollaterals of the seventh degree, 
but in neither of these two oases was it 
shown that the land was anoestral of the 
eottesting oollaterals. 

These eight deoisions have all aotually 
governed the enooession to oonsiderable 
areas of land and this faot oertainly 
renders it probable that the view formerly 
held in the Jnllnndur Dietriot is sobjeot 
in praotioe to oonsiderable limitation. This 
is reoogoised in the new oompilation of 
the Customary Law of the Dietriot by 
Bai Bahadur Bhai Holu Singh in 1913, 
He eaye (Q. 45 A) that daughters are only 
excluded by oollaterals up to the 6ftb 
degree in the three Tabsils of Jullnodur, 
Nakodar and Pbillaur and op to ibe seventh 
degree^ in the Nawanehabr Tabsil, the 
only dissentients being Muhammadan Bajpnts 
of the Pbillaur Tabsil. This volume appears 


to be the result of detailed inquiry made 
direotly from the tribes themselves, the 
answers given being independently verified 
by inatanoes, and it is notioeable that tbe 
question was a new one framed by tbe 
Settlement O65oer hibiself. 

This ntraj I am, therefore is, as found by 
the Privy Goonoil, ‘‘admissible in evidenee 
to prove tbe facts therein entered subjest 
to rebuttal. The statements contained in 
it form a strong pieoe of evidenoe in support 
of tbe oQstom whioh it lay upon the 
plaintiffs to rebut.” Beg v. Allah Ditta (3). 

It is in this oase direotly supported by 
inetanses whioh give additional weight to 
its pronoQDoement, and it certainly appears 
to lay the burden of rebuttal heavily upon 
tbe plaintiffs and po evidenoe in favour 
of the plaintiffs has been referred to by 
Counsel nor does any appear npon tbe 
record. 

A few reported eases from other distriots 
have been referred to and may be briefly 
notioed, 

In Partapo v. Asa Bam (4), after a 
disoussion of many authorities, it was 
held that, amongst Hindu Rajpnts of 
tbe Ludhiana Distriot, a dangbter exoludes 
oollaterals of the seventh degree in suo* 
cession to anoestral property. 

Jitoan Singh v. Muiammat Bar Kaur (s) 
was a oase of Wirk Jats of the Goiranwala 
Distriet. It was then remarked ; “The weight 
of authority and oertainly the more reoent 
deoisiors are distinotly in favour of tbe eon- 
tentioD that the onus lies on collaterals more 
distantly related than the fifth or, at any 
rate, the seventh degree to show that they 
are entitled to suooeed in preference to a 
daughter of the deceased.” As in that 
oase the oollateral was in faot outside 
the seventh degree tbe deoision was given 
without hesitatioo in favour of the 
daughter. 

In Saide Khan v. Musammat Amir-un-nisga 
(6)amoDg6t Muhammadan Rajpnts of Jagraon 


xw, ww own I r, H. JVJ17* 1*2 P w T> 

1917; 21 M. L. T. 310, 82 il. L. J. 616, 9 Bom L K 

l-SSilSA. L.J 626; 21 0 IV. N. 842 44 0 74^ 2n 
C. L. J. 175; 4i I. A. 89 (P. c.). 

(4) 19 Ind. Cas. 211; 00 P. R. 1913. 208 P r R 

1918; 221 P. W. H. 1013. • ‘UB l.L.B. 

(6) 22 Iiid. Cob. 4l6; 41 P R IQM. P r n 

1914j84P. W.B. 1914. ^'*‘•19145 61 P.L.E. 

^^(01 45 Ind. Cob. 9C6; 04 P. R. 1918; 109 P. IV. R. 
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Tahail, Ludhiana Distriot, the onus wa? 
laid on oollatBral:^ of the sixth defl^ree to 
prova that by oastom they exaladed daugh¬ 
ters in fi033enion to anoastral land, and 
they failed to di-oharge the onu<t. 

finally, there is a ease likri v 
Bhola Sin{jh (7) in whiah it waa held 
on the nwai-i a»n and in the absenjo of 
evidenoe to the oontrary that amongst 
Hinda Jats of Jallnndar Diatriot a daoghter 
does not exolnde oollateraU in the fifth 
degree in snojeasion to anoastral property. 

This ip, however, in aojordanoe nitb the 
tiwaj i-am whilst in the present ease the 
rtwai-i am is against the plaintiffs-appellants. 

The onus in the present ease was on 
the oollaterals to prove that by oustom 
they exoluded the daughter, and this onus 
they have deoidedly failed to disoharge, and 
their appeal is dismiseed with oosts. 


Appeal dismisteJ. 


Seeond appeal from the deeision of the 
Distriat Judge, Ahmsdabad, in Appeal 
No. 503 of 1917, oonfirming the deoree passed 
by the Subordinate Judge at Nadiad, in Oivil 
Suit No. 272 uf 1916. 

Mr. Q. N, Thikor^ for the Appellant. 

Mr. H. V, Divatia, for the Respondent. 

JUDGMENT. 

MiCLiOD, C. J,—The plaintiff sued to 
obtain oertain reliefs by way of injunstion 
against the defendants. He had obtained 
a deoree in the Trial Court which wae 
upheld in first appeal. The defendants 
now appeal to this Court, aud the real 
question i*, whether they had notice of the 
agreement whioh was made between the 
plaintiff and their vendor It seems to 
bavd been assumed by both the lower Courts 
that, bdsause that document was registered, 
therefore, the defendants must have bad 
notioe of it. It has not been argued, 
and 1 do not think it can be argued, that 
the agreement oreates an interest in the 


(7» 62 IihI.Cuh. 15?} 07 P. W. U. 1019. 


defendants’ property in favour of the 
plaintiff or an easement tbereiu. It is 


BOMBAY HIGH COURT. 

StC9ND Oiv.L Appeal No. 249 of 1919. 

March 11, 1920. 

Preiant:—Sir Norman Maolsod, Kr, 

Chief Juetioe, and Mr. Justice Heaton. 
GORDHANDAS ViTHALDAS- 
DiriNDANT—A ppellant 
versus 

MOHANL4L MaNKKLAL D03Ht— 
Plaistipp — Hi«pondknt. 

Coi'encn' reolrietinif of land, tohclher runn 

toilh land-^JUgit(ration, whsther noliee. 

A covenant by wliich the coronantor roatricle 
the ordinary OBor of his property does not run 
with tho land, and is not binding on a purebaser 
without notice, fp' C03, col 2.] 

Begfistration doos not nocesfiarily give notice to 
anybody of anything. But if a registered docu- 
tnont is so indexed that an inquirer anxious to 
ascertain whether there are documents relating to 
a property which he proposes, for instance, to 
buy, can find from the index documents relating 
to that propeHy, then it will bo hold that ho has 
notiM of those dccumonts, beeanso If ho made the 
inquiry, whioh as a prudent man he ought to make 
iben they would come to bis boHoc, [p. 6o7, ool. J.j 


merely a restriitive ooveuant by whioh tbe 
defendants' vendor restricted the ordinary 
o«er of his property. Such a ooveuaut 
would not run with tbe land, and would 
Dot bs biuding on the purchaser unless he 
had notice. The question of fact whether 
the defendants could have had notioe of 
this particular agreement if they had 

inspected the register in the ordinary 
ooaree has not been gone into in the Trial 
Court. No oral evidence wai led. The 
difindants admitted execution of the docu¬ 
ment hy their vendor, and tbe Judge seems to 
have come to the onolu^ion from this that the 
plaintiff had kuowlodge of the agreement 
when ho bought the property. Oat, unless 
tho defendant would have found this 
agreemsnt in the register when he went 
to inspect tho register, as he ooght to 
have done as a prudent purchaser, it 
oannet ba said that ho bad eonitrootive 
notioe. If tho property to which this 
agreement refers is in lln index of tbe 
register, so that on the defendant inepeoting 
the index would have found it, then it can 
be said that the defendant hid oonstruc- 
tive nctico of it. That is a question whioh 
can only be decided by taking evidenoe 
an to tbe state of the register, and where 
tbU agreement wai entered into. Tbere* 
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fore, the following iesnes most go baoic to 
the Trial Court:—(1) Whether the defend¬ 
ant had astnal notioe of the agreement in 
BoitP (2) Whether he had oonetractive 
Dotiop, that is to say, if he had inspeoted 
the register in the ordinary way as a 
prodent parebaser, woald he have found 
this agreement? Findings to be retarned 
in foar months after the record reaohes 
the Trial Coart. Otherwise, as the appeal 
baa SQSoeeded, the suit will be diemiesed. 
As tbe plaintiff has been in faait, he mast 
pay the eoete in this Court and the Court 
below. Tbe oosts in the Trial Court will be 
eosts in the oauee, Same order in Seoond 
Appeal No, 250 of 1919, 

HiATOir, J.—1 agree. There seems to be 
a good deal of miBapprehension about 
registration and its effost as notice. Re¬ 
gistration does not neeessarily give notioe 
to anybody of anything. But if a re¬ 
gistered doooment is so indexed that an 
inquirer anxious to aseertain whether there 
are doeuments relating to a property whiob 
he proposer, for instanoe, to boy, oan 6nd 
from tbe index doeuments relating to that 
property, then it will be held that he has 
notioe of tboee dooumentr, beoause if he 
made the inquiry, which as a prudent man 
he ought to make, then they would come 
to his notice. Tbe particular doooment we 
are oonoerned with was not a transfer of 
any property, but an agreement. It is 
an agreement entered into by two persons, 
the vendor to tbe defendant and tbe 
plaintiff, and it relates to two propertier, 
tbe property belonging to the defendant’s 
vendor and the property belonging to 
the plaintiff. How it is indexed in fast we 
do not know. The matter has never been 
inquired into. It is quite possible it might 
ha indexed in various ways. It might be 
indexed under the names of the oontraoting 
parties, That would not give notioe for 
the purpose of this oase. It might be 
indexed by a referenoe to the properly 
belonging to tbe plaintiff and that, again, 
would not be notioe for the purpose of this 
oase. But if it is indexed in relation to the 
defendant's property, then, no doubt, it would 
be notice. 

Jituet remUlei. 


MADRiS HIGH COURT. 

Second Civil Appsal No. 601 of 1918, 

April e, 1920. 

Fresent :—Mr. Justice Oldfield and 
Mr. Justiqe Seshagiri Aiyar. 
MUTHUSAMI SWAMIAR and anotber 
— Plaintiff and Lioal REP&ESBNTiTtVE of 
THE Deceased PLAisTiFF—A ppellants 

versui 

SOMOO KANDIAR and others— 
Difendants—Respondents. 

Proi'inciat Iniolvcncy Act (III of MtOl), 2 (1) 
(8), 18, 52 (I) -t.ijuJiVan'on, order by Official 
Receiver — InMolccnt’s estate, vkether vestii in Official 
Receiver, 


Whoro, in exercise of the powers delegated to 
him under section 62 (l) (a) of the Provincial 
Insolvency Act, an Ollicial Receiver makes an order 
of adjudication the insolvent's estate does not 
thereupon vest in him under section 18 of the Act 
it only duos so in pursuance of an order passed by 
tho Court, and in exercising tho delegated powers 
the Otbeial Receiver is not a Court within tho 
meaning of section 2 (1) (8) of the Act.>.607, col. 2- 
p. 608, col. ; p. 509, col, l.J ' 

Second appeal against the decree of the 
Court of the Temporary Subordioate Judge, 
Tanjore, in Appeal Suit No. 135 of 1917 
(Appeal Suit No. Ic3 of 1917, District Court! 
Tanjore), preferred against tbe decree of the 
Court of the Distriot Munsif, Tiruvadi, in 
Original Sait No. 63 of 1916, 

Mr. T. R. Vencjtrama Saetri, for the Appel¬ 
lants. 




- ♦A* lAs LI4 

R tngasawmy Aiyangar, for tbe Respondents 

JUDGMENT. 

Oldfield, J. — Plaintiff, here appellant, 
purohased tbe mortgege right now sued 
on at a sale held by the Offioial Reoeiver, 
Tanjore District, in the insolvenoy of 4th 
defendant and has sued Ist defendant tbe 
mortgagor, to recover by sale of the mortgaged 
property. The only defence with which 
we are oonoerned at present ip, that plaintiff 
did not obtain tbe mortgege right by hie 
purchase beoause it bad not vested in 
the Offioial Receiver atd could not be eold 
by him. The lower Courts cooepted this 
with reference to Official Receiver of Trichi. 

nopoly V. ^omiiswndtifam Qhettiar (l) in which 
two learned Juges held that when, as in 
the pre-ent case, an adjudication of insol- 
venov is made by an Offioial Receiver in 
the fxeioiee of tho pjwers delegated to 
Inm under eeeliun 52 (Ij (a). P,o,i,„i»| 
(1) 34 lud. Cfli. 002j 80 M. L, .J, -tllj. 
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Insolvency Aef, the insolvent’s estate does 
not vest in him under section 18, or any 
other .provision, and will not do so, unlsss 
an order vesting it in him is passed by 

the Coart. OOirial Recei'.er of Trichinopolv v. 

iSfomosundaram Chettiar (1) has not been 
jndicially noticed except by one of the 
learned Jodges responsible for it in Firm 
of Ranahrishna Iyer v. OSHcial Receiver, 
TinneteVy (2). The reasoning snpporting the 
portion of the judgment in qaestion is very 
shortly stated, bat the conclosion reached 
most affect insolvency practice throagbont 
the Presidency. That conclosion entails tha 
Official Receiver’s inaction after passing 
the order of adjadioation, ontil be has re¬ 
ported his doing so to the Conrt, which 
originally entertained the insolvency peti* 
tion, and has obtained its crier appoint* 
log him Receiver and vesting the estate 
in him. Any postponement of the vesting 
of theest^.te in an aatbority more competent 
to administer it than that Court is to be 
deprecated and may have disastrous results, 
if moveable property is in question. We 
think it necessary to satisfy ourselves that 
this result is inevitable by close rcrutiny 
of the law. It is urged Bret, that it is 
not, because the Official Receiver in (he 
exercise of bis delegated powers under sec* 
tion 52 becomes the * Court ’ for purposes 
anoillary to that exercise, of which the 
vesting of the insolvent’s estate in ‘ the 
Court’ under section 16 (2) ia one. This 
can be rejected shortly. The stages of 
adjudication aod administration are distinct 
under section 5i. The Official Receiver does 
not become the'Court' in the exercise of 
bis delegated powers, but under section 52 
(2) bis oiderp, or acts are merely to be 
deemed to be those of the ‘ Court,’ and he 
doec not come within the deBoition of ‘the 
Court’ in section 2 (l) (g). Allapiehai v. 
Kupppur Pichai Boiolher (3). 

To turn to more substantial considera* 
tioDS, the decision in Official Recei er of 
Trichinopoly v. Somatundaram Cheiliar (1) 
was reached with reference to the pro¬ 
vision in section 16 (2) (a), for the vest* 
ing of the estate " in the Conrt or in a 
Beseiver as hereinafter provided ” and the 
oonetruciion of the last three words as 
relating only to the provision in section 18 

(2) 4U lod. Cm. 170| 6 L. W. 607i 82 M. L. J. 620. 

tSj 89 Ind. Cac. 429) 40 M. 768) 32 U h. J. 449. 


(1) for the appointment of a Receiver and 
the vesting in him thereupon of the estate. 
Reliance ie placed on the absence of any 
provision for vesting in section 19 re* 
latiog to Official Receivers, and the argu* 
ment (hat the Act does not provide for it, 
except in connection with an appointment, 
which ip, therefore, necessary in each case. 
The alternative oontention is that, under 
section 19 (2), the Official Receiver be* 
comes by operation of lew the Receiver 
in each case and that such Raceiverihipa 
also and not only thovte conferred by 
appointment under section 18, are within the 
purview of the words already referred to, "as 
hereinafler provided" in section 16 (2) (a). 

The balance of convenience is, as I have 
pointed out, in favour of the second of 
these constructions But a consideration ot the 
wording of section 18 (2) and of the Eng* 
lish Act, on which this procedure is found* 
ed, forbids its adoption. For section 18 

(2) assumes, by its reference to an order 
of appointment of a Rsceiver, that such an 
order is to be passed, even if the Official 
Receiver is to act; and, altbougb there is no 
separate provision for such an order, 
this reference cannot be disregarded. 
Its sigoiBcanoe, and probably its origin, 
are disclosed by comparison with pection 9 
of the English Bankruptcy Act of 1683 
uoder which ’ on the making of a re* 
oeiving order an Official Receiver shall bs 
thereby constituted Receiver of the property 
of the debtor", the word ' thereby ’ 
pupporting no appointment by mere implioa* 
tion, since, as the forms of recsiving order 
Nos. 28 and 29 show, a distinct order con* 
stituting a Receiver for the estate is to be 
passed. The necessity for such an order is 
accounted for by the fact that in England, 
as EectioD 66 (3) of the Ast and rule 323 A 
framed under it show, the eoDtingenoy of 
the existence ot more than one Official 
Receiver for each area is oontemplaled ; 
and it is pocsible that, although no explicit 
reference is made to this ooDtingeocy in the 
Indian Ast, it was in the mind of the drafts¬ 
man and is provided for in section 19 (2); 

(he introduction of the procedure authorised 
by ceclion 17 of tbe Presidency Act with its 
immediate veeting of the property in the 
Official Assignee being deliberately avoided. 

It is consistenl with ibis that, whilst under 
eectioD 77, Presidency Ast, only one person 
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aan be appointed to tbe oflBoe of 
Offieial Aeeigoee of an ineolvenffl estate, for 
e«oh High Coort under seofcion 19 (1) of 
tbe Proviooial Aot there is no restrietion 
on tbe nnmber of appointments for a 
partionlar area. It may be said, on the 
one hand, that this oonBiots with the re- 
ferense in eeotion 19 (2) to the appoint* 
ment of an Official Reoeiver for the loaal 
limits of any Conrt having jarisdiotion 
under tbe Aot, his designation as the Re¬ 
ceiver to aot in all oases arising in it 
and the omission of any direcMon, suoh as 
tbe English Aot gives, regarding the 
method of eeleotion of the Offioial Reoeiver 
to aot when more than one have been 
appointed, and, on the’other hand, that the 
Indian provisions oannot be explained by 
referenoe to the English, when the eebeme 
of tbe latter, inoluding the employment as 
matter of oourse of the Offioial Reoeiver as 
Reoeiver from the receiving order until 
the order of adjudication and the subsequent 
vesting in him as trustee under the English 
seotion 54, differs radically from that of 
the former. But tbe only ocnolusion oan 
be that the adoption of the Eogliah pro* 
oedure to Indian oiroumstanees has been 
imperfect and that reason has not been 
shown for the rejection of an explanation 
of the wording of the Indian section 19 (2), 

for which appellant has failed to account and 
which most receive effect. 

A ‘>>”°*“ 8 taDce 0 , I am constrained 

/?* . 1 ™ correctly in 

0,tficiul fifc 5 »v«. n/ Triehinopolv V. Soma$un^ 
daram Ohefltar (1), 

The appeal is dismissed with costs. 

^ Sbshaoiri Aiyar, J.-While not disagree- 
iDg with my learned brother, I oannot help 
saying that the previous decisions of this 
Court and tbe conclusion to which he has 
some have the effect of unsettling the practice 
in the lower Courts and of making an un- 
necessary departure from what obtains in 
insolvency matters in the Presidency towns. 

The drafting of the Act, and especially of 
clause 2, section 19 of the Provincial In- 
solvency Act, la responsible for this state of 

tbiDga, 

and the 1 .W fnlly, l .hall only add a few 

T O' Mo- Saehegiri 

wapondent, is that 

nnlee, the Offieial BeetiTer i, appointed in 


each case of insolvency as Reoeiver of the 
estate, the property of the insolvent does 
not vest in him. Section 16, clause ( 2 ), 
provides for the vesting of the property 
in tbe Court or in a Receiver as herein- 
after provided. Under section 52 the 
High Court oan by rules, invest tbe 
Offioial Reoeiver with jurisdiction to bear 
insolvency petitions, to examine the debtors 
and to make orders of adjudication. Read¬ 
ing these two provisions, the natiral in* 
ferenoeis that the Offioial Receiver-appointed 
by the Local Government and invested with 
powers to adjudicate by the High Court, 
would have tbe property of tbe insolvent 
under his control. Unfortunately, section 19 
clause ( 2 ), uses this language Where any 
Official Reoeiver has been so appointed for 
the local limits of the jurisdiction cf any 

Court having jarisdiotion under this Aot, he 
shall be tbe Heoe'wer for the pu>pof.e c/every 
ordtr apfointtng a Receiver mued by any such 

.’’ ^ DotBnd it easy to under- 

stand the meaning of the words underlined 
by me. If it wae tbe intention of tbe Legis- 
lature that tbe property should not vast in 
the Official Receiver unless he was appoint¬ 
ed Reoeiver in tbe particular insolvencr. 
fewer words would have sufficed. It is 
equally open to argument, as was suggested 
by the earned Vakil for the 3rd respondent, 
that if the Legislature intended that, if in the 
Official Receiver by virtue of his appoint- 
ment, tbe property of the insolvent vests, the 
section would have been differently worded. 
Ibe real trouble arises from tbe difference in 
language between the Presidency Towns 
lufolvency Act. and the Provincial Insol- 
vency Act. In section 17 of the Presidency 
Towns Insolvency Aot, there is »□ express 
declaration that, on the making of an order 

property shall vest in 

wh There is no reason 

why an Official Receiver appointed by the 

Local Government should not have the same 

authority. There is nothing in principle to 

suggest a distinction. In the Presidency 

Towns as m the Moffaial, in addition to the 

Official Assignee or the Official Receiver. 

there can be a special trustee or Receiver 

but, whereas in the Presidency Towns In- 

® ®**®®‘“* provision is inserted for 
vesting the property m tbe Official Assignee 

Inar; It 
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My learned brother has referred to the 
sestioDS of the Knglieh Bankrnptey Aot. I 
shall examine them with some oare. Seotion 7 
of IV and V George V eaye: On making of a 
receiving order an OfEoial Rejseiver shall be 
thereby oonstitoted Reoeiver of the property 
of the debtor.” Seotion 18, olanses (6) and (8), 
provide, for the Offioial Reoeiver aeeaming 
management and direoting the prooeedinge, 
in oase the debtors do not appoint a trnstee. 
Seotion 53, olanae (1), eays ‘until a trnstee is 
appointed the Offioial Reoeiver shall be the 
trnstee for the pnrposes of this Aot and 
immediately, on a debtor being adjudged 
bankrupt, the property of the bankrupt shall 
vest in the trustee.” There oan be no doubt 
that this seotion makes the Offioiil Reoeiver 
the trustee of the property, without requiring 
that he should be appointed speolally for that 
purpose. The next olause ie, on the appoint* 
ment of a trnstee, the property shall forth* 
with pass to and vest in the trustee appoint 
ed.” On this olause, the use of the words 
'a trustee’ indioated that there is but one 
trustee from the beginnibg of the adjudisa* 
lion and that the OfBoial Reoeiver will be 
that ttustee, until the oreditors appoint a 
trustee, and on snoh appointment the latter 
shall step into the shoes of the Offioial 
Reoeiver. That this is the meaning of the 
eeotions, 1 have referred to, is made olear 
Oohen, In ft\ Trustee^ Ex parte (4). Lord 
Juetioe Vaughan Williams, in deliver* 
ing the judgment of the Ooort of Appeal, 
Bays, in page 710: "Seotion 54, eub'Sestioo (2) 
(the learned Lord Justioe was referring to 
the Aot of 1883) provides that on the appoint* 
msnl of a trustee, the property ehall forth* 
with pass to and vest in the trustee appointed 
„,...in my judgment oontrasts the oase 
where the property of the bankrupt vests 
in the Offioial Reoeiver independently of any 
appointment of him, as trustee, and the oase 
where the property of the bankrupt passes 
to a trustee forthwith on bis appointment. 
There oan be no doubt but that in sob-seotion 
2 of seotion 54, the word ‘appointed’ is used in 
the sense in wbiob it is employed in seotion 
21.” Then the learned Lord Justioe quotes 
two deeieions oontaining eeriain diota of 
liord Selbourne and Lord Esher and prooeeds: 
t*The provisioDS of sub'seotion I of seotion 54 
will neoessarily in every ease in wbiob the 

(4) (1906) 2 K. 6. 70i| 74 L. J. K. B. g64( 03 L. T. 
^9} 64 W. B,e8| 13 Uanion866| 21 T. L. B, 726. 


CASKS. [1921 

oreditors appoint the truitep, make the 
Offioi<il Reoeiver the trustee, before there is a 
creditors’ trustee, beoause a creditors’ trustee 
is appointed by a meeting sailed after the 
adjadioation.” 

A similar view has baen taken in an earlier 
oase, Oalcott and Elvin's Contract, In re (5). 
The Court of Appeal had to oonsider whether 
an order of adjudioation in bankruptey is ndl 
a soDveyanoe and whether the title of the 
Offioial Reoeiver was not postponed to that 
of the mortgagee, until the adjudioation 
order was registered. Lindley, L. J, the 
Master of the Rolls says in page 4o5, refer* 
ring to seotion 54 of the old Aot: The order 
by whioh a man is adjudioated a bankrupt, 
and whioh by the rules has to be in writing 
and in a partioular form, is simply to the 
offset that the debtor has been adjudgad a 
bankrupt, la that a deed or oonveyanoe, 
within the meaning of the Statute of Anne P 
No doubt the effeot of it is that all the pro* 
perty vested in tho debtor beoomes vested 
in the trustee but that dcei not make if a 
oonveyanoe.” 

I may also mention that the law is stated 
in 2 Halsbury, seotion 169, in the same way. 
Referring to the Offioial Reoeiver, it is said, 
‘He is not appointed trnstee under the pro* 
visions of the Bankruptoy Ao*, but he be* 
comes so automatioally.’ 

This interpretation of the English Statute 
is not quite oonsfstent with forms Nos. 28 
and 29 under the English Bankruptcy Act, 
to whioh my learned brother hss referred in 
bis judgment. Those forms seem to contem¬ 
plate that a prospective order in every case 
of bankruptcy is to be made, oonstituting the 
Official Receiver the Reoeiver of the estate of 
the debtor. These forms are known as the 
receiving orders. By adopting similar forms 
in this country also, the diffisnlty may per* 
haps be got over, For that porposs it may 
become necessary that the High Court should 
prescribe.........forms for employment by the 

Muffatal Oourte. 

1 am, therefore, not prepared to differ from 
the conclusion which my learned brother has 
reached and whioh has the sanction of the 
previous decisions of this Court. I agree with 

the order as to costs, , 

AppMi 

(6) (isQS) 2 Oh. 480( 07 h* J. Oh.668i 70 L. 

82Cj 40 W. R. 078» 6 Mauaoa 208, 
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KRHHHiBil aOViKD 0. KEJBAV OUANIK. 

BOMBAY HIGH COURT. 

First Cjvil Ap?*a No. 61 cf 1919 

April 7, 1920. 

Present :—Sir Jolin Heaton, Kr,, Anting 
Chief Jostice, and Mr. Justine Cramp. 

KRISHNABAI GOVIND JOSHI — 
Plaintiff—Appellamt 

versus 

KK3HAV GAJANAN POTBHARE— 

DlFCNDANf—R kSPOXDBNT. 

Ui miu L-1 to —Succe.mon—Female heir^ — Uncle's 
(Utwjhto, tvhether gotraja Bajtinda. 


As u Rommil rule tho Ilimlu Law in opnottMj to 
succession of fomaloB and such fomalo heirs as have 
boon rocoKQiBotl as entitled b> inherit come in as 
oxceptious to the general rule. 

A paternal uncle's daughter is not n .jolraja 

BapiJida, 

First appeal from the deniaion of the 
i irst Glass Subordinate Jadge at Poona, in 
Oivil Sait No. 556 of 1917, 

Mr. If, V, Bhai^ for the Appellant. 

Mr. M, V. Joshif for the Respondent. 


QULAM NABI V. EAHBAISINOB. 

heirs farther than has already been done 
in this Presidenoy. It is admitted that 
there is no deeision whioh is direotly in 
point on this question, and eaeh passages 
as have baen nitei to as from other 
denisions do not, we think, bear oat tbe 
line of argument whioh is eoaght to be 
based upon them. In those oases the 
position of a sister is in qaestion, and as 
i« wall known every ease is only an ao' 
thority upon its own fasts. We think that 
the attempt to estend tbe list to an nnole’s 
daughter mast neoessrily fail, and we, 
therefore, dismiss the appeal with oosts. 

Plaintiff to pay oosts of tbe respondents 
and tbe Coartfees whioh would have 
been paid if she had not been allowed to 
appeal in forma pauperis, 

Hkaton, Aero. C. J.—I oononr. 

Appeal dism'ssed. 


JUDGMENT. 

Crump, J. —The only question whioh aris 

for oar deoision in this oase is, wheth. 
an unole’e daughter io or is not golra 
sapinda. Mr. Bhat for the appellant hi 
Bought to argue from a oase of a sisti 
that thie question should be answered i 
the affirmative. It is almost eoffioient i 
point out that Mr. Bhat has been foro€ 
t^o admit that tbe logioal oonoluaion i 
his line of reasoning would be that 
females must ceoessarily be counted 
00 tra;a sapindas. We think that this woi 
0 oontra^ to tbe fundamental prinoip 
Of tbe Hindu Law as hitherto interpret 
by our Court. The lower Court has oc 
Motly slated that, as a general rule, 
Mindtt Law is opposed to euooession 
f^emales and that suoh female heirs 
have been reoognizsd ae entitled to inhs 
some in as exooptions to thie general rn 
A« IS, therefore, uusoond to attempt 
extend these exceptions by arguing tl 
there is any prinoiple involved in thi 
aaes where eueh exoeptions are permitti 

® only 

Ju8ti6ed on the grounds whioh are speo 

in th^i repeatedly deoid 

JD the deoieiODs of this Court. We 6 

and to ih distant relatioi 

Rhd to thereby extend the list of ferns 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Appeal from Appellate Decree No. 392-8 

OP 1918. 

Ootober 30, 1919. 

Present : —Mr. Mittra, A. J. C. 
GULAM NABI AND OTflBRs—D efendants 

—Appellants 
versus 

KANHAI 8 INGH- Defendant- 

Respondents. 

ilorOjagc—Foreclosure—lie.lcmption by zurpusbirt 
letice^Mortgagor, right o/, tohether revived. 


iho right of a mortgagor who has been forecloeod 
18 not rov.vo.1 by a ,ur peshgi Iosboo rodoemi.ig 
tho mortgagee. Therefore, whore after a mortgage 
has boon foreclosed, a *ur p^shgi Icssoo from the 
mortpgDr who was not made a party to tho 
foroolosuro amt, rodooms tho mortgage for hia own 
bonoflt, a representative of tho mortgagor ia nnt 
ontitlod to rodoom tho Icssco in turn. [p^6^l2, col. 2 ] 

Appeal against the deoree of the 
Additional Distriot Judge, Amraoti, dated 
the 28th September 1918. oon6rming the 
decree of the Subordinate Judge, Daryanur 
dated the 22nd Maroh 1918. ^ 
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QUUU HABI V. RANHAIBINGQ. 

Mr. Q, B. Fradhad, for the Appellants, 

Mr. 0. V. Eukday, for the Respondents. 
JUDGMENT.—On the I3th Jane 1899 

one Lazmanea mortt^aged the property in 
suit to Nagoji. The latter broaght a 
soit for foreslosnre on the basis of this 
mortgage, Soit No. 430 of 1902, and ob* 
tained a deoree abeolote for foreoloeore 
on the 28th Febraary 1903. Rakbmoddin 
who was a lessee of Lazmansa, ander a 
deed, dated the 17th Jaly 1899, for 
hfteen years, was not made a party to 
this Bait. He inatitoted Soit No. 604 of 1905 
and was allowed to redeem the mortgage. 
On the 7th Jaly 1906 Nagoji sold his 
rights to one Mangosa. Both Nagoji and 
Mangoea were parties to Sait No. 604 of 
1905. The present plaintiffs parohased the 
property from Lazmansa and his brother 
Raghosa by a eale*deed, dated the 26th 
November U09. It has been foond that 
Raghosa had no interest in the property 
in diepote. They seek to eject Rakhmoddin 
on the gronnd that the lease ezpired in 
1913. The Goorts below have held that 
the plaintiffs are entitled to possession 
upon payment of the amount paid by 
Rakhmoddin in Suit No. 604 of 1905. 
Rakbmoddin’s legal representative, Golam 
Nabi, has filed thie sesond appeal 
Both the Goarte below refer to the ease of 
Sonba Teli v. Lahanoo (1) bat seek to 
distingaieb the ease on the ground that 
Rakhmoddin was not a paisne mortgagee 
bat a lessee. It is not disputed that 
the right of a mortgagor who has been 
foreolosed is not revived by a puisne 
mortgagee redeeming the prior mortgagee. 
No ease has been sited before me in whioh 
a view sontrary to that laid down in 
5on6a Teli v. Lahanoo (1) has been taken. 
The Ooarts below seem to have overlooked 
that the person to redeem is not the 
representative of liazmansa bat Mangosa, 
who parohased the rights of Nagoji after 
the foreelosore. By the foreolosare deoreo 
in Sait No. 430 of 1902 Nagoji aoqaired 
the rights of the mortgagor. Rakhmoddin 
not having been made a party was eatitled 
to redeem. In Sait No. 604 of 1905 
Nago and hia representative Mangosa ooald 
not seek in their tarn to redeem the 


lessee. A zur-psshgi lease, sash as the 
lease of Rakhmoddin wa^ oannot be 
redeemed before the ezpiry of the term 
whioh oooarrdd in 1913. I d^ not see 
that there is any differenae, sn far as 
this oase is oonoaroed, whether the dnsa* 
ment was a lur pe$hg\ lease or a asafraa* 
taary mortgage. In 1905 Nagoji and 
Mangosa, althoagh they held the rights 
of the mortgagee as well as of the 
mortgagor, ooald not elaot to redeem 
Rakhmoddin within the period of the 
term fized. The effeot of that deoision 
is not to bar their right of redemption 
bat only to postpone it, Their right is 
sabsistiog and oan be now enforoed, where¬ 
as Lazmansa has no interest left by reason 
of the foreolosare. 

The lower Ooarts argae that the lessee 
is bound to deliver ap possession at the 
ezpiry of the lease to the lessor, I would 
say, to the lessor or his representative* 
in-interest. If the lessor has no interest 
left, the possession is to bs delivered to 
bis representative; in this ease Mangosa is 
that representative. 

The qaestion is not what rights Rakhm* 
oddin has aeqaired, bat whether the 
plaintiffs have any right in respeot of the 
property entitling them to maintain a 
salt for ejeotment or redemption. In my 
opinion they have none, as their pre- 
deaessor lost all rights on the forealosare 
and those rights have not been sabse 
qoently revived on the redemption by 
Rakhmoddin, who redeemed for bis own 
benefit to proteet hia rights as a lesjee 
and not for the benefit of Lazmansa. 

The deoress of the Oourts below are 
set aside and the sait is dismissed with 
eosts in all Ooarts. 

Dficroe iet oiide. 


(1) 16 0. P. L. E. 168. 
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ASHUTOiH Bit P. B.BJ LiL JanNOiB. 


PATNA HIGH COURr. 

Appeil ?.iOM OaiaiNAL OxDEB No, 316 

OP 1919. 

Jaly 15, 1920. 

Prewnl:—Mr. Jastioe Cootta and Mr. Jastiae 

Sultan Ahmed. 

ASHUrOSH Ril — DEJHEE HOLDER 

— AppBLLiNr 
VirSUS 

BABU LAL JHUNGAR.—JuDajiCMT- 

DZBrOX —RiSPO-iDENT. 

Irnnifer uf Properhj A-'f (IV of x. 73 — 

Mortga^i; — Mortgaged i>rop?rty a:-iuifcd an lei' L'.n-l 
AcquisUton Act •^Injniicti'yn, xuit for, by mortg/iyc’, 
reslraininj mortgagor from receiving comiimiPioi, 
maintainability of. 


Soctioii 73 of tl»o Tr-insfor of Propjrty Act 
applicable to a caso where the niortgageil |)roporty 
>8 acquired under the provisions of the Land 
Acquisition Act. 

NVhoro, during the pendency of a mortgage-suit, 
a portion of the mortgaged property was acquired 
under the Land Acquiiition Act un.l the mortgagee 
brought a suit for an injunjt'on restraining the 
mortgagor from taking out the compensation-money 
in rospoct of the portion acquired : 

Ueld, that the suit was maintainablo and must 
euocooi. 

Appeal from an order of the Subordinate 
JadfTP, Manbbam, dated the 27tb November 
1919. 


Mr. Siihir Kumr Hat, for the Appellan 
Mr. Shiveshwar Daj/al, for the Reepondeo 

JUDGMENT. 

Couth, J.—Tbie appeal arises out of a 
Bpplioation for iDjanotioo to reRraio th 
judgment-debtor from taking out mnne 
whioh is ID the hands of the Land Acquisi 
tion Dapaty Oolleotor, Toe applioatio 

has bsen refa^ei and the deiree hold) 
has appealed, 

The faots^ of the oais are, shortly, thi 
Beoipor whioh baa an area o 
k M was mortgaged to the desree 

” brought a suit on hie mortgag 

a'preliminary deoree. Msanwhilr 
100 bighat of the rnou«a hod b)en aoquirei 
lorthe BaQga^ Nagpar Railway Compan; 

it oompjnsatioD, is now ii 

J”® ^®ude of the Laud Aoquieition Depot; 
Oolleotor, The judgment-debtor has appliei 
lOT permission to withdraw this amoun 
IQ order to pay off another desree and i 
w»s in order to restrain him from doiog 

iDis that the applisatioo for injunstioi 
wu made. 

I am unable to agree with the learoec 

68 


PlLtP SINGH V, BiLWiNT 6INOU. 

Sudordinate Judge that the inianotion 
should not be granted. Under Reetion 73 
of the Transfer of Property Aot, 
“Where mortgaged property is eold 
through failure to pay arrears of reTeoue 
or rent du3 in respeet thereof, the mort* 
gagee has a ehnrge on the eurpluR, if any, 
of the preoeeds, after payment thereout 
of the said arrears, for the amount remain¬ 
ing das on the mortgage," and it 
has been held, both in the Madras 
High Courl ia tie CalaaUa High Court, 
that this section applies where hnd ia 
sold under the Land Aequisition Aot. I 
need only refer to the oases of Venkata 
Viraragavayyangar v. Krishnatami Ayyangar 

(1), Jatuni Choiclhurani v. Amar Krishna 
Saha (2) and Debenira Nath Sen v, Alirta 
Abdul Samed Seroi (3), An opposite view 
was taken by Aikman, J , in the ease of 
Dasa Maly. Ta-ammal Husain (4). But this 
is a deoision of a Single Judge and has 
been exprcsily dissented from in the ease 
of Jatuni Oh^todhurani v- Amar Krishna 
Saha {2;. I agree with the view of the 
law expressed in the oases to whioh 1 
have referred. 1 would aooordingly eet 
aside the decision of the learned Subordinate 
Judge and would deoree this appeal with 
oosts. 

SoLTAN Ahued, j.— 1 agree. 

Appeal decreed, 

(1) 6 M. 344; 7 Ind Jur. 368; 2 Ind. Doc. (K.S.) 
620. 

(2) I Ind. Cas 164, 6 0 L. J. 746; 13 0. W. N. 860. 

(3) 1 Ind. 008.264; 10 C. L. J. 160. 

(4) 18 A. 78; A. W. N. (1893) 223; 8 Ind. Doo. 
(n. 8 ) 62. 


LAHORE HIGH COURT. 

Scco.iD Civil Ap^bil No. d32 op 1916, 

May 20, 1920. 

Present:—Mr. Justioe Broadway and 
Mr. Justioe Wilberforoe. 

DALIP SINGH AND OTHERS — Plaintippe 

—Appillahts 

vertut 

BALWANT SINGH andotbbbs— 
Dependants—Rispondints. 

Fun;a6 OofooMation of Oovtrnment Lands Ao (F 



INblAN CASES. 


[i^i 


Sl4 

DillP BTHOB 9 , BiLWAKT SIKGH. 

on912^,«. 19— Will, rr.Hatr'ictionof—DevifcoJ land 
ty tenant—Acquisition oj proprietary riyhts bejorc 
death, effect of. 

On 6th July 1909, nn occupancy tenant devised 
his pquore of land in favour of the defendant. In 
1912 tho Punjab Colonisation of Government Lands 
Act came into force and, subsequently thereto, the 
testator acquired proprietaiy riglds iu the dcvi.sed 
square : 

Held, that when the Will came into operation 
the testator’s occupancy rights had ripened into 
proprietary ownership and that the Will was not, 
therefore, invalid under section 19 of the Punjab 
Colonisation of Government Lands Act. [p. 516, col. 


Seoord appeal from the deiree of th^ 
District Jodge, Lyallpor, dated the 7(h 
Aogast 1915, affirming that of the Snbordi* 
Date Judge, Second Class, Lyallpar, dated the 
23rd Pehroary 1915. 

^\r. Nor.d Lai, for the Appellants. 

Mr. Ean Chand Manckanda, tor the 
Respondents. 

JUDGMENT.—The following pedigree 
table will show the relationship of the 
parties: — 


ifiisdinmal 

I’rom 

Kaur -Shorn 

Singh J/ummrna/ KishenlKaur. 

1 


Jawala 

Singh, 


1 


I’liiinliiT. 




1 

1 



Inhar Singh 

Shnrm Singh 

Kcenr Singh, 




1 

Defendant. 




hfiiklian Singh, 



1 

1 

1 

1 

1 


Defendant. 

' - > 


r 


1 

1 

'I . 

Iwanl Singti, 

JaRwanl Singh, 

lla/iir 

Kartar Singh, 

Defendant, 

Defendant. 

Dofcndnnt. 

Dofundniit, 


Sham Singh held a square of land in 
Ohak No. 157, H. B., in the Lyallpor Utelriot, 
as a tenant. On (he 5th July 1903 he 
executed a Will, which was duly registered, 
by which he devised (he said square to hie 
issue by hie wife, Mu$ammot ICieben Kaur. 

Oo the 6th June 1912 Act V of 1912 
came into force and, eubsequent to this 
datf, Sham Singh acquired proprietary rights 
in the said equare ceasing thereafter to be 
a tecan^ He died eome time in 19 3, 
and the Will was apparently given efTect 
to by the revenue authorities who mutated 
the square in the names of the present 
defendants. Oo the 3rd July 19l4Jawala 
Singh ioetituted the present suit olaiming 
to be entitled to one half of the eaid 
square alleging (1) that the land wae ances¬ 
tral ; (2) (bat Sham Singh was not competent 
to make a Will ; (3) that Sham Singh, 
when he executed the Will, was not posses¬ 
sed of a disposing mind ; (4) that, subeequent 
to the making of the Will, Sham Singh 
had made an oral promise to come into 
•Sest after bis demiee, that the plaintiff 


wes to get one-half of this square; (5)tbat the 
Will propueded was of no effect having 
regard to the provieioos of Act V of 1912, 
and (6l that (he family was governed by 
the chundarand rule of sDOoession and, there¬ 
fore, in any event, he (Jawala Singh) was 
entitled to the land claimed by him. 

The Trial Court held that the land was 
cot ancestral; that the oral promise or Will 
had not been proved ; that Sham Singh was 
competent to makethe Will propounded by the 
defendants and was cf sound disposing 
mind when he executed it; that the Will was 
not rendered inoperative by Act V of 1912; 
that though, at the date of its execution, 
Sham Singh only held occupancy rights in 
this square, at the date of bis death he was a 
proprietor, and that the proprietary rights 
passed under the devise. Jawala Singh’s suit 
was accordingly dismissed, and he preferred 
an appeal to the District Judge who agreed 
with the Bodiogs of the Trial Court. Jawala 
Singh has now come up to this Court in 
second appeal, and on his behalf we have 
beard Mr, Nand Lai at length. 
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It was ouDteDded (1) that Sham Slosh 
was not oompetent to make a Will ; (2) 
that the Will was rendered void and in¬ 
operative by Aot y of 1912 ; (3) that under 
a devise of oaaapaooy rights proprietary 
rights ooold oot pais, aod (4) that 
by oastom the appellant was entitled to 
the land olaimed by him. 

As to the 6rst eontention, we have 
DO hesitatinn in holding that the 
eqaare being self asqaired Sham Singh 
was oompetent to dispose of the same 
as be liked. As to the seoond oonten 
tion, while no doabt Aot Y of 1912 would 
have rendered the devise of the ooonpanoy 
rights inoperative when the saoaassion fell 
in, the testator was a proprietor and, 
therefore, the Will was in no way rendered 
void or inoperativa by the provisions of 
aeotion 9 of Ai: of '1^ As to the 

third oon'^eniiin, a pi>rQ>4al of the Will 
shows that what was deviled was *‘my 
square in Oha^ No. 157,” and we have no 
hesitation in bolding that, what was devised 
was all the testator’s right, title, and interest 
in the said square. When the Wilioame 
into operation the oosopanoy rights bad 
ripened into proprietary ownership and, in 
our opinion, the square passed under the 
Will to the devisees. In this view we are 
supported by V. Saxton (1), where it 

was held that a bequest of alt my term 
and interest in the lease bold dwelling-bouse 
known as B. 0. will carry the fee simple 
if subsequent to the date of the Will the 
testator buys in suoh fee simple.” 

Mr. Nand Lai further eontended that the 
Will had been revoked by Sham Singh’s subse¬ 
quent eonduot. This oonduol he desoribed as 
Sham Singh’s omission to exeouce a further 
Will or to say anything more about the land. 
We are in no way impressed with this 
eoutentiou whieh we eonsi ierhas no foree. 
it ie unneoessary to diaeuss the further points 

raised, and we dieroisB the appeal with ooets 
throughout. 

Appeal diimiiied. 

(1) (1879) 18 Oh, D. 859i 40 L. J. Oh. I23j 41 L. T. 
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BOMBAY HIGH COUaT. 

O^iJiMiL Ci7iL JnRisoicrroN Suit No. 161 

OF 1919. 

June 14, 1919, 

Present :—Sir Norman Maolsod, Kr., 

Chief Juetiee. 

RUSTAMJI A. DUBASH—PcUKriF? 

versus 

HAJI HUSSEIN LARI ind otbibs— 

OsPBNDAKrS. 

Contracf, breach o/’-Dannye^, suit for-Parhj 
wrongftdly caiiceUtn^j contract, whether can get up 
alternative defenee^C. I. F, contract^Property, lohen 
payees, 

If a buyer cancels the coutract without any 
juatllicaHon, ho disables himself from setting up 
auy defence which ho might otherwise have done 
to an action for damages [p, 510,ool. 1.] 

As regards a C. i. P. contract as bstwoon tho 
buyer and tho person importing the goods, tho 
property iu tho goods passes when the goods aro 
shipped, but when the first buyer sells to another 
party tho property iu tho goods does not pas-S 
until tho bills of lading aro endorsed to the pur. 
chaser, [p. 516, col. 2.] 

Messrs. Campbell and Kan{ja, for the 
Plaintiff. 

Messrs. Setalvad&nd Desai, for the Defend¬ 
ants. 

JUDGMENT.—On the 6th of Septsmbsr 
1918 a oontraot was entered into between 
the plaintiff and the defendants for the 
purohase by the defendant of teu bales 
of Ltepmanns’ White Shirtings No. 1500, 
each bale containing 50 pie]e=>, at Rs. 35 
per piece, 0. I. V. Bombay, shipment Septem¬ 
ber 1918, Terms and conditions as per 
plaintiff's purchase from Messrs. Girdharidas 
Radhakisaodas on farther terms and conditions 
of Messrs. Volkart Bros.’ contract freight in 
excess of 76 Sh. per ton and war risk iniur* 
ance over 5j par cent, tq be borne by the 
purchaser. 

It appears that, on the 2l8t of August, 
the plaintiffs bad bought 30 bales of 
these Shirtings from Girdharidas and on 
the 22Qd of August they bought 25 bales of 
similar Shirtings from Messrs. E. D. Sassoon 
A Oo. 

On the 13th of November, plaintiff 
received from E. D. Sassoon A Co., an 
invoice for ten bales of the contract goods 
Notice was given to the plaintiff that the 
steamer had already arrived and that the 
goods were lying at the docks at the plaintiff’s 
risk. 

The goods were shipped on or about the 
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17th of Seplernber, ag is shown by the bill of 
lading in favour of Messrs. Volkart Bros,, and 
the steamer arrived abcnt the I8th of Oatober. 
Bat, as was often the oaee daring the war, 
the shipping doonments did not arrive till a 
later date, sorDetitao in the beginning of 
November. 

On the 2Sf!h of November the plaintiff 
sent an invoice for ten bales to the defend* 
ant and, immediately after that, they 
received a notice from tho defendant which is 
dated 23rd of November: ''We porohased from 
yoa Liepmanns' White Shirtings No. UOO, 
we hereby cancel the same as they were for 
September shipment and even now November 
is ending.” 

Tho defendants contend that they wore 
entitled to cancel tie oor,tr,\ot, hat there 
was no jostificition for (heir doiog so. 
The cbvicus reason which made thorn cineel 
was tho fall in lie raailcet It was their 
doty to demand delivery and it was only 
on a refcsal by the plaintiffs to fulfil 
their part of the contract, that (ha defend¬ 
ants wonid be entitled to cancel it. Bat 
it bas been suggested, and has now been 
ascertained as a fact, that the 
was not in a poaitio?) to deliver, in per¬ 
formance of bis contract, goads which ho 
had purchased from Girdharidfls. He, 
in his tarn, had a dispute with Girdharidas 
in October, which no doubt was doe to 
the fact that be had only saoceeded in 
selling ten bales oat of the 55 which be bad 
porohased in Aagast. 

That, however, would not help the defend¬ 
ant, as Bratihw^iti v. Foreign fiarduood Oo. 
(1) is an authority for the proposition, that 
if a buyer, without any justificatior, cancels 
the contract, be disables himself from 
Betting up any defence which he might 
otherwise have done to an action for 
damages. In (hat care, the contract was 
for the sale of rosewood, for ehipmont in 
1603, to be delivered at Hull in inetal* 
ments during that year, cash payable against 
bills of lading. When the Hret oonsign- 
xuent of roeewoed was on the sea, the 
buyers repudiated the contract and refused 
to accept any rosewood. Afterwarda, it 
•ame to their koowledge (bat a portion of 
the roeewood in the first oonaigriment did 

(1) (1906) 2 K. B. 64d| 74 L. J. K. B. 688j 92 L. 
T. 087i 10 Com. Caa. 180,10 Asp. M. 0. 62, 21 T L. 
B. 418. 


not answer to tho description of the quality 
of the rosewood in the contract. It was 
held that as the original repudiation by 
the buyers was wrongful, the buyers had 
waived the performance of conditions pro-- 
osdent on the part of the sellers who were 
entitled to damages based upon the difference 
between the oontraot price of the rosewood and 
the price at which it bad bsen sold against the 
oontraot 

I do not think, tharefore, it is open to the 
defendants to take the point that the plaint¬ 
iffs were not in a posit'ou to tender 
doouments for ten bales of goods which 
they had bought from Girdharidas. I do 
not think, in any event, the point would ho 
a good one, as I do not think the plaintiff 
guaranteed or warranted in hia contract 
that he would deliver bales which be had 
purchased from G’rdharidas and cooo other, 
so that the defendants would be entitled to 
refuse taking delivery of exactly similar bales 
which, as a matter of fact, had been purchased 
by the plaintiff from another party. All that 
the oontraot of 6th September said was, 
that the oontraot bales were sold to the 
dofoodantn on the same terms as be bad 
bought bales from Girdharidas, taken in 
oonjunctioD with the conditions of the oontraot 
between Girdharidas and Messrs. Volkart 
Bros. 

The plaintiffs have sued for the price 
of the goods or, in the alternative, for 
damages. If the property in the goods had 
passed to the defendaotr, then the plaintiffs 
could sue for the price. But, although as 
regards the 0.1, F contract between the buyer 
and the person importing the goods the pro¬ 
perty would pass when the goods were ship¬ 
ped, I do not think tho property would again 
pass when tho first purchaser eold to an¬ 
other party and again whenever a subsequenb 
sale took place, unless the bills of lading 
were endorsed to eaeb sucoessive par- 
chaser. 

I think, therefore, the plaintiffs are 
entitled to damage?, and it is admitted 
that the market rate for these goods 
0. I. F. at the date of tho broach was 
Rs. 22, The plaintiffs are, therefore, entitled 
to a decree for Rs. 6,683, with costs and 

interest on judgment at 6 per cent. 

Suit deersed. 



Vol LIX] INDIAN OASES. 517 


HiNMiTfli NiTB BOSE V, JiOiT RiM ROT. 

CALCUTTA HIGH COURT. 

APfBAL FROM OiDIR No. 282 OP 1918. 

July 8, 1919. 

Pretent: — Jnstioe Sir N. R. Chatterjoa, Kt., 
and Mr. Justice Daval. 

MANMATHA NATH BOSE and others— 
Dkfandikts—Appellants 
versus 

JAGAT RAM KOY and others— 
Respondents, 

C»ui7 Procedure Coitc (Acf V of 19'>8', 0. II, r. 2, 
applicnbility of, lo suits for ir»imouc(iUc proporly'-- 
Uauses 0 } action, joinder of all, in one suit, xchclhcr 
liccessary. 

In (lotorminio? tin applicability of Order IF, 
rule 2 of tho Civil Procoduro Code to n suit ros* 
pccting immoveable property tho mere fact that tho 
title to tho property in dispato in both suite is tho 
Bomo and that tho property is the same docs not 
nocossarily show that the cause of action is tho same. 
Thus, in a suit by rovorsionary heirs for a declara¬ 
tion of thoir right and for possession after sotting 
aside a dcod of gift, and in a subsequent suit for 
poiBOSaioD as rovorsionary heirs of tho cstnto, on 
tho ground that they wero in possession and wore 
dispossessed by tho defendant, tho eauso nf action is 
distinct, and iho mere fact that the cause of action 
in tho latter case arose before the institution of tho 
previous suit, did not make it obligut-.ry on tho 
plaintiFT to include tho claim in the previous suit, 
[p. MB, cols. I & 2.] 

It is not necessary that all tho causes of action 
should bo joined in tho same suit, but the suit 
should include tho whole claim arising out of tho 
saino cause of action, timt is, the causo of action 
for which tho suit is brought, [p fil>, col I.] 

Appeal againat the order of the Subordinate 
Jodge, brat Ooart, Bard wan, dated the 0th 
of September 1918, reversing that of the 
Mocsif, eeaood Conrt at Ratwa, dated the 
21etof Aagaet 19i7. 

FACTS appear from the judgment. 

Baba Hemendranalh Sen (with him Baba 
Dhirendranath Sen), for the Appellanta.—The 
defeodaots are the appellants. The appeal 
arifies oat of a soit for reoovery of posaes' 
sioD, The ease for the plaintiff was that 
the laud in suit originally belonged to 
Qanga Rry wbiob, on tbe death of bia sooa, 
devoUed apon their mother, MaLta Kesi, 
and that, after her death in I9l?, the plaint- 
ilTe, 68 the next revereionerr, inherited the 
aame. Tbe plaintiffa are alleged to have 
been dispoeaesaed in April 19i5 by the pre- 
Bent defendantp. The defendants objjotoi to 
the maintainability of tbe eait ander Order 
Mt rale 2. Tbe plaintiff had, in Miy 1915 
after the alleged diepoaaeaaion from tbe 
preeeol land iq diapate, sa^d the preaent 


defendants for eatabliahment of title 
to another plot of land wbiob the defend- 
anta claimed to hold by virtue of a deed 
of gift exeonted by ilakta Kesi of her 
tlridhan property in favDor of the defend* 
ants. The learned Monaif upheld the de¬ 
fendant’s contention and dismiaaed theauit 
on that ground. 

On appeal, tbe learned Subordinate Judge 
held that the plaint did disoloae a snffi- 
oient caa.^e of aotion and that the plaintiffs 
were not preoluded from bringing a fresh 
suit though the question of title involved 
in the present suit was tbe eame as that 
in the previous suit, in this view, the 
learned Subordinate Jndge reversed tbe de* 
oiaioD of the Brst Court and remanded tbe 
suit for trial on the merits. The present 
appeal is directed against that order of 
tbe lower Appellate Court, My anbrniasion 
to yonr Lordships would be that tbe preaent 
anit ifi barred by ibe provision of Order 
Jf, role 2, Civil Prooedore Code. The cause 
of ao’ion of tho preaent ruit is alleged by 
tbe pl-.intiffs to arise in April 1915. The 
previous euit in which the same question 
of title as the present was involved was 
instituted in May 1915. That i', a month 
af'er the arising cf the cause of action 
of the preaent suit. Tho plaintiffa ought 
to have included the present cause of action 
io that soit. Tbe question, therefore, to be 
decided k, whether the present euit is barred 
under Order II, rule 2, Civil t rjoedure Code. 

I would submit that it doas. Refers to 
Ehardah Cornpat.y, Limited v. Vurga Oharan 
Chandra (1). The oausea of action in tbe 
two enits being identical, tbe later suit 
ought to fail according to tbe recent ruling 
just cited. 1 would, therefore, pray that tbe 
order of remand beset aside on the grounds 
urged and the judgment of the learned 
Mnoeif bs upheld. 

Baba .S. K, Sinha, for tbe RsspondentB.-* 
Tbe pievious soit was on altogether a dif¬ 
ferent bisis. That suit waa by the plaint¬ 
iffs for a doohration of their right to 
property different from the preaent 
which the plaintiffs claimed as rever¬ 
sionary heirs of Mukta Kesi, an! farther 
they prayed for ihe setting aside of the 
document on which the defendaota baaed 
their claim. In the preaent suit the oanee 

(1) 68 Iqil. Oaa. 639j 45 C. CW. 
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of aotioD id different. The plaintiffs state 
that they, having been diepopsesfed from 
the land in dispute whioh they had been 
in possession of for three years after Makta 
Kesi’s death, henoe the dispossession 
is the oanse of action in present suit whioh 
is qnite dietinot from that in the previons 
suit. The mere faot that the saoee cf 
aotioD in the present soit arose before the 
institotion of the previous suit does not 
preolude the plaintiffs from bringiog the 
present aotion. Order 11, role 2 does not 
operate as a bar to this suit. Refers to 
Rajah oj FiKapur v. Surya Bow (2), 
Amanal Bibi v. Imrini Kusain (d). I 
rffould, therefore, submit that the order of 
the learned Subordinate .lodge has been 
passed on a right view of the law, 

Babu Hemfndranalh Fen replied in brief. 

JUDGMENT.—The question involved in 
this appeal is, whether the suit is barred 
under Order II, role 2, of the Civil Prooedure 
Code. 

The suit was for recovery of possession 
of the lands in dispute on the allegation 
that the plaintiff had been dispossessed by the 
defendants. 

The plainlifl’s oase was, that the land 
originally belonged to one Oanga Das Riy, 
that on the death of the latter tbe property 
devolved on his sons, on their death again their 
mother, Mukta Keehi, obtained it by inherit* 
anoe, and that the plaintiffs, as the nearest 
agnates of Ganga Dab, had sussesded to the 
properly on tbe death of Mukta Keshi, they 
being tbe reversionary heirs. It is alleged 
that the plaintiffs susoeeded to the property 
on tbe death of Mukta Keshi in 1913, and 
were in possession of it until dispossessed 
by the defendants on tbe 17tb April 

1915. 

A previons suit was instituted by the 
plaintiffs on tbe 17th May 1915 against the 
defendants for establishment of their right 
to some other property whiob the defendants 
olaimed to bold under a deed of gift exeouted 
by Mukta Keshi desoribing it as her strulhan 
property. It is contended on behalf of the 
appellant that tbe olaim in the present ease 
ought to have beeninoloded in tbe previous 

(2)12I.A. lldiS M. 520 (P. 0.)| 9 Ind. Jur. 27^1 

4 ^r. P, 0. J. 6R8t 3 Iiid Pco N. i.) 86B. 

(8) 16 I. A. 10J| 16 C. b0O| 6 Sar. P G. J. 214; 12 
Ind. Jar. 266; 6 Sar. P. 0 J. 214; Baflqoo and 
Jackson’s P. 0. No. 108; 7 lod. Doo. (n, s.) 1117, 


suit inasmuch as the title npon whiob 
the previcup, as well as tbe present, suit, 
were instituted, was tbe same, namely, that 
the plaintiff was the reversionary heir of 
Qunga Das ; and, ssoondly, that tbe eanse of 
action for tbe present Buit.wbiob is said to have 
arisen cn the 17tb April ) 915, aroee before 
the date of the previous suit iustitnted on the 
17(h May 1915. 

Now, Order II, rule 2, fays : “Every puit shall 
include the whole of the olaim whiob the 
plaintiff is entitled to make in respeot of 
the oauee of aotion; but a plaintiff may 
relirquish any portion of bis olaim in order 
to bring the suit within the jurisdiotion 
of any Court ; *' and sub eeotion (2) of tbe eee* 
tion hys do»r; “ Where a plaintiff omits to 
sneinreppeotof, or intentionally relinquisheSi 
any portion of bis olaim, he shall not after* 
wards sue in respeot of the portion so omitted 
or relinquished.’* 

Tbe question, therefore, is whether the 
present olaim was in respeot of the same 
oauee of aotion on which the previous suit 
wap instituted. 

The mere faot that the title to the property 
in olaim in both the suite is the same, and 


that the property is the same, does not 
neoesparily show that the cause cf aotion is 
the some. In the oase of Rajah of Pittapur 
V. Surya Row (2) the plaintiff 
sued to recover immoveable property in 
oonspquenoe of having been improperly 
turned out of possession, and ofierwards sued 
to reoover from the same defendant move* 
able property in oonseqoenoe of its wrongful 
detention, and it was held that the oauses of 
aotion were distinct. In that oase, altboogh 
the right to the immoveable as well as to tbe 
moveable properties was based upon the 
same Will, it was held that the oauses of 
aotion were separate. Their Lordships 
observed, with refereuoe to section 7 of Aol 
VIII of 1859 ; “That seotion does not say 
that evory nhftll icolade every oaoie of 
aolior, or every olaim which the parly has, 
but, every suit shall inolude the whole of 
tbe olaim arising out of the cause o* 
—meaning the oause of aotion for whiob the 
suit is brought. Tbe olaim in respeot of the 
personalty was not a oUim arising out of the 
cause of aotion which existed in oonsequenoe 
of the defendants having improperly turned 
tbe plaintiffs out of possession of 

It was a distinot oauso of action altogotosr, 
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and did Dot arise at all oat of the other. It 
ia not like the ease of one oonveraioo of 
several thiogs. There the not of ooDversion 
of the several things is one oanse of aation, 
and yoa oaonot bring an aotion for the 
QonversioD of one of the things, and a separate 
aotion for the aonversion of another. The 
oonvereion of the whole is ono olaim and one 
oanse of aotion." See also the oaee of Ama- 
nat Bibi v. Imlad Butatn (3) and the 
reoent ease of Sa'mxnathan Ch*tiy v. 
Palaniappa Oheti\j (4), In the last 
ease, after referring to section 34 of the 
OeyloD Civil Prooedare Code, which corres¬ 
ponds to Order II, rale 2 of the Indian Code 
of Oivil Prooedare, L^rd Monlton observed : 

It is directed to eeoaring the exhanstion 
of the relief in respeot of a cause of aotion, 
and not to the inolneion io one and the same 
action of different oanees of aotion, even 
thongb they arise from the same transac 
tions. The Grst part of the olanse makes 
it incnmbent on the plaintiff to ioclnde the 
whole of his claim in his action. The 
second portion mBk<»s it inoambent on him to 
ask for the whole of bis remedies." 

On behalf of the appellant stress was 
laid on the fact that the oaa«e of aotion for 
the present suit arose on the I7th April' 
1915 and that, therefore, this claim ongbt to. 
have been inolnded in the previons snit. 

Bat that was a suit wbioh was iostitated 
for establishment of right to certain pro¬ 
perty as being the 'property of the eocs of 
Ganga Das and for a deolaration that the 
deed of gift set np by the defendant was a 
oollaeive transaotion and did not affeot the 
right of the plaintiff. It was a sait, there 
fore, by the reversionary heirs for drolara* 
tion of their right and for possession after 
Betting aside the deed of gift. The oause of 
action in that suit arose on the day of Mokta 
Keehi’s death, which occarred in Baieak IblP, 
corresponding to April 1913. In the present 
eait, on the other baud, the plaintiffs alleged 
that they were in possession for three years 
after the death of Mukhta Kesbi and bad 
been diepossessed by the defendant. The 
caase of action in the present case was that 
^e plaintiff, as the reversionary heirs of 
Makta Keehi, soooeeded to the estate and were 

^ Om. 229: 41 I. A. 142,18 C. W. N. 617; 

t 0- 618, no L. T. 

mi 88 L. J, P, 0. 181 (P, 0.), 
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in aotaal p'>sses8ion for three years after her 
death, and that they were dispossessed on the 
17th April 1915. The oaases of action, there¬ 
fore, were distinot and the mere fact that the 
oao^e of aot on for the present salt arose 
befire the date of the institution of the 
previous suit, did not make it obligatory on 
the plaintiff to include the olaim in the pre* 
vious suit The Judioial Committee pointed 
out that all the oaases of aotion are not to be 
joined in the same suit but the whole claim 
arising out of the same OAuse of action^ 
meaning the cause of aotion for wbioh the 
snit is brought. 

We have been referred, on behalf of the 
appellant, to the reoent oase of Khardak Oont’ 
panv Ltmitei V. Durgj Oh^ran Ohanira (l). 
In that oase the snit to reoover posiessioo of 
oertain immoveable property was held to have 
been barred by the provisions of Order II, 
rule 2 of the Oivil Prooedare Code by reason 
of the plaintiff not having claimed the pro¬ 
perty in a previons suit which the plaintiff 
instituted for recovery of damages in respect 
of the demolition of a building on the land. 
The learned Judges (Ohitty and Panton. JJ.) 
held the oaases of aotion to be the same in 
the two suits on the ground that disposses¬ 
sion took place before the institution of the 
previons suit for damages. It appears that 
io that case the demolition of the building 
took plaoe at the same time when the defend¬ 
ant dispossessed the plaintiff from the 
land, and in faot the dispossession was 
effeotei by the demolition of the building 
itself. That being so, the claim for damages 
ani the claim for possession might be con¬ 
sidered as having arisen out of the same 
eause of aotion. We think, therefore, that 
that oase is distinguishabls from the present 
one. In any oase. we must follow the deci¬ 
sions of the Privy Counoil cited above. 

We are of opinion that the order of remind 
made by the Court below is right. The 
appeal is accordingly dismissed with costs. 

Appeal ditmuied. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 139 op 1918. 

Jnne 34, 1920. 

PfMerj/:— 6fr Norman Maolecd, Kt., 
Chief Jofitioe, and Mr. Jnstioe Fawoett. 

JAMNADAS SHIVRAM BARI— 
Pliihtipp—Appellant 
versus 

CHUNILAL HAMBIRMAL MARWADI 
—Dipehdam—Respondent. 

3fa{tciouj< pro.wuh'on—Sm< to recover (lomagea — 
Reasonable and probable cause, what ia-’Malice — 
Presumption. 

In order to protect Idm from tlio liability of 
haying to pnydnmi^es for mnlicinas proeecntion a 
prosecutor’s belief in tbo guilt of the accused must 
be based on grounds which, or some of which, aro 
reasonable and arrived at after duo inquiry. [p.621, 
col. 2.] 

Where the desire to prosecute the accused arises, 
not from an honest belief in his guilt but from the 
disappointment experienced by the prosecutor in 
being prevented from reaping the fruits of a 
parchase, it cannot bo said that he had reasonable 
and probable cause for the prosecution, [p. 621, col. 

Malice might bo prcsinned from the want of 
reasonable and probable cause, [p. 622, col. 1.] 

First appaal from the deoisijn of the Firal 
date Subordinate Jndg^ Naeik, in Sait 
No. 25 of 1917. 

Mr. Bahadurji (with him Mr. J. R. Qhar- 
pure), for the Appellant. 

Sir Thomas cirongmon. (with him Mr. D, 
0. Vtrkar), for the Reepoodent. 

JUDGMENT. 

Miclioc, 0. J.—This ia a Brat appeal from 
the deolaionof the First Claia Soboidinafe 
Judge of Nea k who rejeoted the plaintiff's 
elaim for damages agilcstthe defendant for 
malieiocs proFeoDtion. It appears that one 
Vitbo had obtiined some dieafforeatod lard 
from Goveinment on new terms in 1915. 
InOotoberle sold (ho orep to He defend* 
ant. When the defendant wished to leip 
the erop, a olaim was made on the Brat OQoa* 
sion by plaintiffs Kos. 3 and 4, and two days 
later the elaim was renewed with tie addition 
of plaintiff No. 1 who pnrpoitcd (o have boaght 
theerop from plaiotiffNo. 3. Tbe defend* 
ant alleged that le bad been c8;aoi(cd by 
the Beryants of tbe plaintiff, and had left the 
ground under the honest belief that (he pLiot- 
iffa bad no right whatever to reap tbe 
orop and bad been guilty of a criminal ( ffenae. 
He thereupon lodged a oompfaint of Iteft 
•gaioBt (he plaintiffs. Ip tbo Brat Coart 


the plaintiffs were oonyloted but on appeal 
tbe ocDTiotion was reversad. 

The question now arises, whether tbe Brel 
plaintiff who alone appeals is entitled to a de* 
oree for damages. In the'e OAses tbe Brst thing^ 
ia to asoeriain the facte, the nett step 
is to ascertain whether on these facts there 
was a reasonable and probable cause for 
iostiinting the projccution, ord finally 
whether there is maliie. In a trial before a 
Judge and Jury, the Jury have first to 
ascertain tbe faolB : thrn it is a matter for 
the Judge to deo'de whether there is a 
reBs:)rabIe and probable causa ; and then tbe 
question of malice will be one for tbe 
Jury. The learned Trial Judge has rightly 
laid down what the plaint ffs bad to prove 
in order to succeed. Became to tbe con* 
elusion that they had not proved that the 
defendant bad no reapcnablo and probable 
oauro frr instituting the prosecution against 
them ; that he came to an honest belief io the 
geitt of the accused based on a full con* 
viotion founded upon reasonable grounds, 
ard there war a state of oirenmftaneee 
exijting which, assuming them to be true, 
woo’d lead ary ordinary and cautious 
person to tho oonolosioo that (he person 
charged was probably guilty of the crime 
im -Ltsd. 

The facts, however, ere far from clear 
from the lecord. Undoubtedly, Vithu had 
based the ground from Government, and 
andoobtodly Rama had raised the crop 
which was ready to be reaped in October, 
Bat ID what oircumitancss H»me had roieed 
the crop is by no means certain. It is 
alleged that he raised the crop on behalf 
of Vithu on payment of a spaoifio sum, and 
therefore, to had no tills to reap the erop, 
and, therefore, no title to dispose of the crop 
in favour of the first rla’otiff. But this la 
by no means clear on the evidence. We are 
perfectly entitled to assume that Rama 
thought that ho had got a good title to the 
crop and had a riffht to dispose of it to tbe 
fint plaintiff. Undoubteoly, Vithu disposed 
of the orop to the defendant. But on the 
day when t'^e defendant was dispossecsod the 
firet plaintiff produced a receipt for the 
amount that he paid to Rama. It was, there* 
fore, a case of a purchaser of a crop Bndiog 
that there was some ground for Ihioking 
that his vendor had not played fair with 
him, Tbe defendani bad no parlieolar reeaoii' 
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for knowing v»bo bod raised tbe orop antil 
be was oonfronted with a person who 
aseerted a title to reap tbe orop. Taking 
those as tbe foots in the ookp, ooold it 
be said that the defendant bad reasonable 
and probable oaose for ioetitoting the 
proseontioD P Had he an honest belief in 
the gnilt of the aoonsed, or, rather, nas not 
the desire to prosecate theaooased one whioh 
arose from tbe disappointment ho ezrerienoed 
when he found that he would not be able 
to reap tbe fruits of his purohase from 
Vitbu without a oonteet P And it is a oom- 
men experience in this oountry that persons 
in that position are far too apt to rush off 
to a Criminal Court aa tbe speediest method 
of establishing their case. On a due oon- 
eideration of the evidence, 1 have come to 
the oonoIuBioD that tbe fasts did not warrant 
any reasonable and probable oause for 
instituting the prosecution. 1 must mention 
that, placed in the position of a Jury, directed 
by the Judge that there was no reasonable 
and probable cause for institutiog tbe 
prcsecutton, this would be a case in which 
one might tafely infer malice for tbe purpose 
of giving the pUiutiff a decree. Tbe re-uU 
most be then that the decree of the lower 
Court dismiesing the plaintiff’s claim must 
bo reversed and there must be a decree 
in favour of the Bret plaioliff for Rs. 500 
damages aud costs tbroogbout. 

FaWCETT, J.—I ooDour. In the defendant’s 
deposition in tbe suit be admits that, 
when the obstruction of the plaintiffs to 

tbe leaping of the orop cosurred, he did not 

ask the plaintiffs as to why they were 
obstructing him. He also says be did not 
inquire as to what right tbe plaintiff 
Jamnadas or others bad to the crops. Now, 
tbe fact that plaintiff No. 3, Rame, bad oulti* 
vated the land and railed tbe orop in 
question is undisputed. The question whe* 
tber Rama had a right to take tbe whole 
orop, as be alleger, or whether the light to 
the orop remaited in the lessee, Vitbu, is 
no doubt one that is ofen to dispute. 
Personally, 1 agree with tbe view which 
the Dietrict Magistrate took in his judgment 
in the erimical care that tbe probabilities 
are strongly in favour of Rama's aseertion 
that, under Ibe arrangement be made with 
Vitbu, he had a right to the orop. I think 
that the Subordinate Judge is nor jastided 
in bis oonolpsipn that the probabilities arp 


in favour of Vitbu’s assertion of a right 
to the orop, and that be erred in bolding 
it was quite impossible that Vitbu should 
have arranged to let this land to Rama in 
February or March 1915, as tbe plaintiffs 
stated he did. It \s no doubt tbe case (hat tbe 
actual kclul.’t/at and pceseseion did not take 
place until lator on in April and May. But 
undoubtedly, oorreapoedenoe must have been 
going on in connection with the disposal of tbe 
disafforested lands, and it is to my mind quite 
possible that Vitbu may have known in 
February that he was going to be given a 
particular piece of this disafforested land. 
However that may be. still as Rama, plaint¬ 
iff No 3, had aolually raised the crop, the 
defendant, when he found him, or his alleged 
aesisneea, claiming the crop, should as a 
prudent person have made inquiry into the 
claim ; and Ido cot think he could honestly 
have thought that that claim was neoes* 


eanly an untrue one and that phintiff No. 3 
and those who aeeieted him were 
mere thieves who were taking the crop 
without any right to do so. I fake the 
law to be that the proseontor’s belief in 
tbe guilt of the accused must bs based on 
grounds which, or some of which, are 
reasonable and arrived at af.’er due inquiry. 
That is how it is summarised in Halsbury’s 
Laws of England, Volume XIX. page 681, 
Article 1451. Hero the defendant admitted¬ 
ly did not make due ^□qa^'■y, and the facts 
are such as ta contradict his ple% that he 
had an honest belief in tbe guilt of the 
plaintiffs. No doub^, it very likely was a 
ease of plaintiff No. I and the defendant 
each trying to get hold of the orop in 
order that bis particular debt might be 
eatis6ed out of it. !□ the one case Rama 
plaintiff No. 3, was a debtor of plaintiff No, 1 
and in the other ca*.e Vilbu was a debtor of 
the defendant. But this does not affeot 
tbe fact that plaintiff No. 3 bad at any 
rate some prima /aci'c justiSoation for asserting 
a title to (he orop, and the fact that, as 
appears from (be evideroa, the defendant 
had been dunnieg Vithu for his debt may 
explain why Vithu assigned (he crop to 
the defendant in spite of hie having 
i / IramferrcdtMlitla to it to 
No. 3 it IS a form of dishonesty which 
u col of sn nnoemmou oharaofer. I think' 
th.refore, tl at tl,o plaint,ffi l,«va anoaaeded 
.0 6ho«,Dg that th, defaqdant had ho 
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reaionable and probable eaoee for the proseon- 
tioD of the plaintiff, and, having regard to 
the freqneno; of eaoh ease?, it h in my 
opinion very desirable that, when a proseoa- 
tion in shown to have been withoot each 
reasonable and probable oaase, the Conrt 
ehoold assist the persons who have snflered 
thereby in resovering damages for the mali- 
eioQS proseoation. The jndgment of the 
lower Coart to my mind is a very one-sided 
one and, after going earefnlly throagh the 
evidence I think the view there taken 
is one entirely against the weight of the 
evidenee. 

On the qaestion of maliee, I think that, 
in addition to the inferenoe arising from 
the want of reasonable and probable saasr, 
there are olear indications that the defend* 
ant*8 main object was to get the plaintiffs 
in any case imprisoned and sooaoee them 
injory. As is pointed out in the jodgment 
of District Magistrate in the appeal that he 
beard, the defendant did not go to the 
Police to report the theft, bot preferred to 
61e a complaint, and, in doing tbir, he did 
not go to the Second Glass Magistrate bat 
to the Third Class Magistrate. Farther^ the 
complaint was made on a holiday when 
there woold be diffiooUies aboot the plaint* 
iff obtaining bail. The resolt was, that 
they were two days in the look op and 
after their conviotion foor days in jail. 1 be 
oircamstanoep, 1 think, therefore, show that 
the defendant was aolaated by spite or ill- 
will towards the plaintiffs, and by improper 
motives in bringing the proseoation. 1 ae- 
cordinly concor that the plaintiffs are entitled 
to recover damages. 

Decree rereriei. 


LAHORE HIGH COURT. 

Brcohd CiviL AppiitNo. 401 c» 1^16, 

October 27, 

Ptutni Mr. Sbadi Lal, Chief Joctiop, 
and Mr. Jnstiee LeRoesignol. 
JIWAN SINGH-PLAisTirr 
^Appiilamt 
tertut 

GARBHA SINGH anuotbkr8~De.fsi(dant8 

—Bispovi^isis 

' Civil Procedure Codt (Art V of 1908^, 0. /, r. 3, 
( 


ecope of-Joint trial, icH.-u iusUfisd^Diclaratory $uit 
bjf revergioner in respect of sei^ral alienationt^ 
Alienees, whether can be made joint defendants. 

The language of Order I, rule P, Ciril Procedure 
Oode, IS extremely mdo, and even if there be only 
one question common to all the cases, that is suffl* 
justify a joint trial, [p. 622, col 2.] 

Plaintiff sued fora declaration to the effect that 
certain alienations shall not affect his reversionary 
rights. Ho impleaded all the alienees as defend¬ 
ants in the case : 

Held, that there being at least one question 
common to all the transactions, namely, whethertho 
plaintiff, by reason of his relationship to the 
alienor, waa competent to maintain the suit it was 
n-^t bad for misjoinder of parties, [p. 623, col. I.] 
fta/w liam v. Mullc Raj, 61 Ind. Cas. 612; I L. 

U r. L H, iL) 2y; 17 P. L. R. 1920; 21 P. W. 
R. 1920, followed. 

Second appeal from the decree of the 
Distriofc Judge. Ambala, dated the 25th 
November 1915, reversing that of the Sab- 
ordinate Jadge, Ambala, dated the 31st of 
May 1915, decreeing the claim. 

Lata Ram Chand Manehandi and Mr. 
ifuhammaJ Kafi, for the Appellant. 

Lala Oariffi Ram, for the Respondents. 

JUDGMENT.—This second appeal arises 
oat of a sait in wbiob the plaintiff, who 
alleged that be was a collateral of the 
alienor, soaght a declaration in respect of 
eight different alienationi that his rever¬ 
sionary rights sboald not bs affected there¬ 
by. The Brst Coart disposed of the suit 
on the merits and granted the plaintiff a 
decree. The defendants, alienees, appealed 
to the District Judge who accepted the 
appeal and dismissed the snit with costs 
throoghont on the gronnd that there bad 
been misjoinder of defendants and that the 
defect was not oared by section 99 of the 
Civil Proosdnre Code a«, **on the whole,” 
the learned Jadge*'was inclined to think 
that the defendants very likely had been 
prejadioed in their defenos ” by the mis- 
joinder. Farther, the learned Jadge thought 
that the plaintiff, by joining all the alienees 
in one snit, had evaded the payment of 
the proper Oonrt-fee. 

On the qaestion of misjoinder we are of 
opinion that the learned District Jadge’s 
decision was wrong. The laogaage of 
Order f, rale 3, Civil Procedare Oode, is 
eitremely wide, end even if there be only 
one qaeatioQ oumaion to all the oases, that 
is soffisient to jnstify a joint trial, lo the 
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•aae before aa there waa at leaat one 
qaeatioD eommoD to all tha traDeaotiooa, 
Damely, whether the plaintiff by reason of 
bia relationabip to the alienor was oompetent 
to maintain the eait Moreover, this qnes 
tion of law is oonoladed by the deeision 
Rnlia Bam v. Mulk Rai (1). 

Even, however, if there had been mia* 
joinder, we do not think that the lower 
Appellate Court would have been juatibed 
in diamiasing the auit on that ground 
alone. It waa not one of the written 
grounds of appeal to the lower Appellate 
Oourt that the misjoinder had in fast 
prejudieed the defeooe, and the reasons 
given by the learned Judge for his eon* 
elusion that the defenoe had been prejudiced 
are vague. Before us, also, the learned 
Oouneel for the respondents is unable to 
point out to os in any palpable manner 
bow the joinder prejudieed the defence. 

With regard to the learned Judge's re¬ 
mark that a joinder of several oauf^s of 
aetion is prejudioial to the 630 , we refer 
him to seotion 17 of the Court Fees Aot 
which provides for the levy of Court fees 
on eaoh subjeot oomprised in a multifarious 
suit. 

. For these rea&oDP, we aooept this appeal, 
Bet, aside the order of dismissal of the 
suit, and remand the ease under Order XLI, 
role 23, Civil Procedure Code, to the 
District Court for disposal on merits, 
Costs in this Court shall be costs in the 
case. Court fee on the memorandum of 
appeal to be refunded. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 120 op 1919, 

June 30, 1920. 

fresent : —Sir Norman Maoleod, Kt., 

Chief Justice, and Mr, Justice Fawcett. 

JANARDAN TRIMBaK GADRE — 
Difbndant—Appellant 
tersui 

MARTAND TRIMBAK GADRE 
— PLiiNTiFP—R espondent. 

Cin7 Procedure Code (Act V of 1908^, 47— 

Execution of decree—Slay of execution, order granting 
— .Appeal, whether liee. 

Ad order grantiog a stay of oxecution is not a 
decree nor does it fall within the purriew of 
section 47 of the Civil Procedure Code. No appeal, 
therefore, lies against sncli on order. 

First appeal from the decision of the 
First Class Subordinate Judge, Poona in 
Suit No. 110 of 1918. 

Mr. B, 0. Eulkarm, for the Appellant. 

Mr. P. V, Nt'iiure,forthe Respondent. 

JUDGMENT. 

MiCLEOD, C. J.—The plaintiff applied in 
darkhait No. 138 of 1918 for a etay of 
execution proceedings for the execution of 
the decree in Suit No. 69 of 1915, pending 
the disposal of bis Suit No. 110 of 1918, 
in which he prayed for a declaration that 
the decree in Suit No. 69 of 1915 was 
void and incapable of execution as against 
him. 

Tbe First Class Subordinate Judge of 
Poona made an order for etay of execution 
in darkhatt No. 138 of 1918 pending the 
disposal of the plaintiff’s suit, on the plaint* 
iff’e furnishing security to the extent of 
Rs. 11,000. 


Appeal accepted. 

(l)R4Ind. Oofl. 6I2{ 1 L. 206; 2 U. P. L, R, (L.) 
29, 17 P. L. U. 1920, 24 P. W. R. 1920. 


I 


me question now arises whether that 
is an appealable order, It can only be 
appealable if it is an order under section 
47. In section 47 no mention is made of 
an order for stay of ezeontion. The words 
which appear at tbe end of aeotion 244 
(c) in tbe Code of 1882, "or to the stay 
cf exeontion thereof” have been omitted. 
It is argued that tbe words are omitted* 
because they are unnecossary, the question 
regarding the slcy of execution being a 
question regarding the execution of a decree 
Keferanoe most be made to section 2 in 
which a decree” is deGned. It is provided 
that decree shall be deemed (o inc'ude 
the rejection of a plaint and the determine, 
tion of any queetion within section 47 ” 
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It is therefore, ioteoded that orders made 
ender seotion 47, as being in the nature 
of deoreep, she old be appealable as deorees. 
It is difEialb to imagine that the Legis- 
litnre thought that an order for the etay 
of exeoutiou would be considered in any 
way as in the nalure of a decree and that, 
therefore, it should be deemed to be included 
within the term decree’. A question relat¬ 
ing to the stay of execu'ion is within the 
discretion of the Court to which the applica¬ 
tion is made, and it is certainly not 
desirable to extend the number of appealable 
orders unless there is distinct authority 
for such an exteneion. 

I note this is the view taken by Mr. Molla 
in his commentary, while the opposite view is 
taken by Mr. Woodroffe. 

The appeal, therefore, must be dismissed 
with costs. 

FxwerTT, J.—I o'ncur. I woold only add 
one further argument in favour of the 
view that no appeal lies. No doubt the words 
“questions relating to the exaculion of a 
decree” are very wide and prima factc cover 
a question regarding stay of ocecation of 
a decree. Bat in construing the words of 
eeotion 47 the Court is entitled to have 
regard to the fact that the corresponding 
section of the old Code contains an express 
reference to a stay cf execution, which 
has been omitted in the present seotion. 

1 do not think tkat this omission is neoosrarily 
doe to its being considered that the previous 
words of the seotion wore wide enough 
to cover this particular question. I think 
it is very likely that it was considered 
that a euit would never be brought in 
regard to the mere quest on of a stay of 
execution and that it was, therefore, unneces¬ 
sary to make the seotion cover such a 
question. 

Appfal dismisud. 


t r* 


LOWER BURMA CHIEF COURT. 
Civil MiAcgLLANBOus No. 174 of 191S. 

July 22, 1919. 

Present :—Mr, Justice Rutledge. 

B, COWASJI AMD OTdB83—PgriTIONlBa 

versus 

NATH SINGH OIL COMPANY LTD. 

—Rbspondbnts. 

Companies Ad (VII of 1918;, ji 102 {Q), scope of 
— Windiny up by Coud, when to be ordered. 

Though a Court ig not bound to congtruo clause 
(6> cf section 162 of tho Companies Act as only 
covering groiiads of a like nature with those spoci* 
fled in clauses (1) to (6) of tho sootion, yob it 
will requiro grounds of a like magnitude before 
acting unclor tlic clause, and it is only in oxtromo 
CIS05 that it will, at tho suggestion of the minority, 
ilisrcgard tho wishes of tho domestic forum, and 
condemn tho company to extinction, [p. 625, col 2.] 

Messrs. QiUs and Pur;of;t, for the Peti¬ 
tioners. 

Messrs. Ic and N. M. Oowasji, for 

tbe Respondents. 

JUDGMENT.—This is a petition by 
Bfteen share-holders in tho Nath Singh Oil 
Company, Limited, for an order winding-up 
thoCompipy bv »he C )art under seotion 16U, 
clauses V aQdV‘,of the Indian Companida 
Act. 191.3 

Previous to tbe hoarin?, petitijners' Ad- 
vociteg wrote to the re.spondonts’ Advocates 
(Ex ibit A) ihat they did rov iotood to pro¬ 
ceed with tho ground nndar chase V, bat 
wi.^hod to amend (heir petition by adding 
a new paragreph ! 3. At the be.'sriog, peti- 
tiono.b' A '.y )oite submitted that the proposed 
amendment shooM be allowed. 

The nm edment was opposed by the res¬ 
pondents’ Advocate on the ground that it was 
contradictory to the allegation.s contained iu 
tho petition, ard that it converted what was 
a subiidiary grnnnd into the main ground, 
and that tho respondonts would be prejadioed 
in tbo oonduot of the case, if the amendment 
were allowed. In my opinion, the admendmeol 
is not contradictory of the allegntloDS in the 
petition, asitiiq iito po.'Sible that a Company 
might benoable te pay its debts, and yet have 
very valoable afsots to real's]. Aleo, tbe 
bulk of iho allegations in tho peti ion in no 
way relate to tho Bnanotal position of the 
Compaciy, but to tbe conduct of Baij Nath 
Singb, the predominant share holder, which, 
if relevant at all, could only be relevant under 
clause VI of seotion 162. Without the 
arpendment^ it woold be impossible for the 
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Ooart to try the real iseoe between the par¬ 
ties. It would not be io the interests of 
jaetioe to dismiss the petition on eooh a 
teohnieal ground only to have the same pre- 
aented afresh with the oonsequent delay and 
expense. I aooordingly allowed the amend- 
ment. As amended, it ie submitted that none 
of the allegations in the petition would justify 
the Court in making the order, as olause Vi 
must be read eju$dem generis with olausoa I 
to V, If clause VI must be so read, I agree; 
for it cannot be contended that any of these 
allegations are of a similar nature to that 
given in any of these Br^t five olauees. In 
support of this objection it ia argued that the 
words of clause VI of section 16:i are identical 
with those of section 79 of the English 
Companiea Act of 1E62, and section 129 of 
the English Aoi of 19.8, and this Court 
should follow the Eogligh decisions on the 
subject. 

The eiuadem generis doctrine laid down by 
Lord Cottenham in the Agricultural Oaitle In> 
eurance Co., In re (i), in oocetruing 
^ilar words in the Joint Stock Companies 
Winding up Act 3f 18lh, has been followed 
by Lord Cairne in the 6‘u6ttr6ar» Hotel 
Co, In re (2), in dealing with a petition 
to wind-up under the fifth head of section 79 
of the Companies Act of 1862. It is a 
decision of the Court of Appeal in which 
Turner, L. J., concurred with the conclusion 
and the reason?, though he died before 
judgment was delivered. Lord Cairns was 
prepared to admit a kind of exception to the 
rule in oaees where the whole substratum of 
the Company had gone. 1 have been referred 
by both sides to a great number of decisions 

and I think tbe trend of the decisions is an 

attempt to get away from the ejusdem generie 
doctrine which was found to act as a fetter 
on the discretion which the "just and equit- 
able clause gave to the Court. The fact that 
long ago the Engligh Courts wore compelled 
to recognise exceptions to the strict rule in 
oases where the substratum of tbe company 
bad gone, or where it was impossible to carry 

Company by reason of 
a deadlock, shows that almost from the first 
atalement of the ejusdem generis doctrine tbe 
Uourts were prepared to refuse to be bound 

1 H. & Tw. 

20li 41 E. E. 122S. 

T.U isTb. 
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by It, for it cannot be contended that either 
of the two exceptions cited were of the same 
nature as the grounds previously specified in 
the section. The modern view of the English 
Courtc IS, 10 my opinion, accurately stated by 
the late Master of the Rclls, Lord Cozens- 

rt i'll °poD ns 

that, although It is admitted that the ‘just 

and equitable’olause is not to be limited to 
o&seiemdem generis, it has nevertheless been 
held, according to the authorities, not to 
apply except where the subslratum of tbe 
Company has gone, or where there is a com- 
plete deadlock. Tho.ce are the two instances 
which are given, but I should be very sorry 
so far as my individual opinion goee. to hold 

that they aro strictly the limits of the‘just 

and eqaitable’ ohnse.” A psrusaal of recent 
decisions Blerwt Hunufaciutir.g Aircraft 
Oor>.pany, Limited, In re (4). American Pioneer 
Leather Co In re (5) aod tbe Nea,. 
bridge t^amtary Steam Laundry, In re (6) leads 

the Courts of tbe 
United Kingdom have ceased to observe the 
c nsdm g neris rule or have so widened it. 
that U has ceased as such to be a fetter npon 
the dieoretiOD of the Court. The Ind-an 
Companies Act of 1882, by section 128, clanse 
U;, gave the ejusdem generis doctrine tbe 

force of Jaw ID India by adding the words 
whenever for any reason of a like nature “ 
These words are omitted from section IQ> 
clause yj, of the Indan Companies Act, 1913, 
which follows the words of the English Acte. 

And, in refusing to read danse VI ejusdem 
penmi with the preceding five c’anee?, 1 am 

j decisions of the Courts of 
the Unj^ted Kinkdom to which I have already 
referred. Thongh the Court ia not, in my 
opinioD, bonnci lo ooDatrno olanse VI ag onlv 

ooveriDg grouuda of a like oafure wilb tboaa 

prayioDsly epeo,fied,_ a paraeal of tba oaaea 

shows that it bss always required grounds 
Of alike magnitude, and that it is only in 
extreme oases that it will, at the suggestion 

of the minority, disregard the wishes of the 


(3) (1910) 2 Ch. 420 at p 432- as f t oi. . 

L. T. 630, 60 S. J. 707, 32 E E 709^' * 

4) (1916) 32T.L. E. 263 

(1018,1 Oh. ase, 87L.J. Ch,493,U8L. T. 
(6) (1917) 1 It. B. 67, 
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domestio foram, and ooodemn the Company to 
extinotion 

The groands relied on by the petitioners 
have been ranged under eleven bead#, vie : — 

(1) Jaggiin;; with share? so as to render 
the provision limiting the voting of vendor's 
shares abortive. 

(2) Joggling with the eonatitation and 
personnel of the Board of Direetors, so as to 
remove any direetor who showed independent 
tendenoies. 

(3) Vendor’s oondnet as regards the 
Managing Direotorship. 

(4) Oorrapt return to the vendor of 17 
welbsites in 1916 whioh he bad agreed to sell 
to the Oompany. 

(5) Abase by the vendor of position as 
Managing Direotor and Oompany’s agent to 
gain personal advantage at the expense of the 
Oompany by using the Company’s tools and 
materials. 

(6) The carrying on by the vendor of a 
separate oil-mining business in breaob of bis 
agreement. 

(7j Breaob of undertaking by the vendor 
to protect the Company’s interest in regard to 
12 oil welUsite? transferred by the vendor to 
the Oompany, and aotive opposition by vendor 
to the Oompany’s interests in regard to euoh 
sites. 

(8) Wrongful substitution of welbsite 
No, 38 for No. 43. 

(9) Efforts of vendor to get rid of the 
managing agents in order to have a free 
band. 

(10) Efforts to remove the registered offiae 
of the Oompany to Tenangyaung for the same 
purpose. 

(11) Wrongful withholding from the Board 
of Directors and the managing agents of 
accounts of stores since Ist June 1918. 

It is not alleged that each of these grounde 
is sufficient in itself. The subatantive cbyga 
is the fourth relating to the 17 well sites. 
The fifth and sixth directly spring from it. 
Most of the other grounds are rather facts 
qualifying this main charge than distinc* 
tivs substantive charges. It is necessary to 
examine the matter of the 17 well-sites with 
some detail. 

Five days before the registration of the 
oompany, the vendor Baij Nath Singh entered 
into an agreement .with the first petitioner, B. 
Oowasii, at trustee for the Oompany. A cer< 
tided copy of the agreement is attached to the 


petition on the file. It is dated 25tb May 
190S. It recites that the vendor has, (a) a 
namber of oil wells some of which he has 
worked, and others are lying idle for want of 
capital, and (6) certain well sites about which 
there are revenue proceedings. He agrees 
inter alia to sell 44 oil wells, 13 oil well-sites, 
the numbers and locality of which are stated 
in the first eohedole, and one welheite subject to 
Revenue Case No. 150 of 1903 of Yenang- 
yaoDg, that is, in all 58 wells and sites. He 
covenants to give a good tide. The oonsidera* 
tion is to be Bs. 51,720 for each well or site 
when duly transferred to the Company, to bs 
saHsfied by allotment to vendor of 5,172 fully 
paid shares of rupees ten each. Vendor was 
to retain posiessiou until incorporation, and 
adoption of the agreement. The vendor further 
agreed to transfer the 12 well^sites mentioned 
in the second schedule as the subject of 
litigation with the Burma Oil Company in 
rivenue proceedings without getting any 
shares in payment. These are referred to, 
for short, as the 12 free sites and are the sub* 
jeot of the 7th ground of complaint. The 
Nath Singh Oil Company was incorporated 
on the 30th May 1908. The Meroorandam 
of Association epecifies, as the first object of 
the Company, to adopt, carry into effect and 
seal the agreements mentioned in Article 3 
of (be Articles of Association. The 
of the Company ie stated to be Be. 40,09,000 
divided into 4.00.000 shares of Be. 10 each. 
The chief object of (he Oompany is elated to 
be to acquire and develop Baij Nath Singh e 
properties in Yenangyaung consisting of 58 
valoeable oil wells end well sites. 

For some reason the vendor did not 
transfer the 58 wells and sites as agreed 
but only 36 in 1908, for which he was 
allotted 1,86,192 sbarei by way of payment. 
Shares (o the extent of 51,931 were allotted 
to various applicants in 1908, and since 
then no allotment bas been made. Of the 
proceeds of those cash shares one Iskh 
went to the vendor under the agreement 
of 25lh May 1908 and the balance of 
over four lakhe constituted the working 
capital of the Company. The agreemenl 
was adopted without modification at the 
first Directors' meeting on SOlh June 1908, 
The reason of the vendor’s failure io convey 
the balance of 22 well-sites to the Oompany 
is not explained ; but I think we may Uka 
it that the correct reason is as etated by 


Vol. LIX] INDIAN OASES. 

C0Wi?JI V, HATH SIMOa OIL COMPINT LTD. 



Mr. PatoD at the Direetore* meeting on 29th 
November (Exhibit F 2) that “the 

tranefer of the sites referred to has all 
this time been exonsed on the allegation 
that they were resomed sitee, end oonld 
not be transferred to the Company on that 
soeoant." At the same meeting the vendor 
stated that he had transferred 24 well sites 
to the Company’s name on the rth Dasember 
1911 ; that they were all resomed sites, 
and that the reenmption was revoked abont 
September 191! ; that as to the sites not 
yet transferred, all were in dispate exoept 
one No, 38 settled in hie favoor, bat be 
expeeted foor named ones to be desided 
by the 12th January 19 j 2, and that, as 
regards the remaining 6 ve sites, be conld 
not say if he ever oonld tender them, but 
would do so if be obtained them. This 
is an important statement He tells the 
Board that there are 6 v 0 sites wbiob be 
may never be able to transfer. He has 
already had 24 sites put into the Company’s 
name, and in these 24 are inoluded 12 
whieh bad been awarded to him by the 
Mvenoe Offioer in the litigation with the 
Burma Oil Company. The Board resolved 
to aosept 12 of the tender 24 sites as 
satisfaotion in respeot of the 12 free sites, 
but deolioed to aeoept the other 12 
until (a) the date of resumption, 
W the validity of the title, and (c) the 
l^sent value were asoertained. In asoer- 
PfeB 6 Dt valoOftbe Board stipolated 
that due regard was to be had (o the oomparS' 
tive value of the sites wbiob the vendor was 
nnable to deliver. The vendor objeoted 
to any inquiry ae to the value, but agreed to 
ojkher parts of the resolution. The Board at 
^18 time consisted of Messrs. Cowaejee end 
PatoD, representatives of the oaeb sbare* 
holders, and the vendor, and it is noteworthy 
that they do not suggest that they would be 
in refusing to take delivery of the 
well-eites by reason of the delay of over three 
year?, thus leading one to infer that the delay 
was due to oauees beyond the vendor’s eontrol. 

^ ®nd of 1911, the Board was inoreased 
® Messrs. Dssai and Pandia ooming on 
M additional members and Mr. Turner taking 
•he place of Mr. Paton. 

In the latter part of 1911, Mr. Desai 
a Direetor) and Mr. Warren 
n the managing agents’ firm visited 
aenanyyauDg and made a report, part of 


which is pat in as Exhibit 4.A. In this 
report Messrs. Desai and Warren state ; “The 
Company’s manager and field manager,besides 

well aeqeainted 
With the field,are of of inion that out of the 24 

sites said to be transferred by Mr. Nath Singh 

on the 6 th December 1911 only Nos 2911 

3404, 3406 and 34^3 (one of the 12 free 

well-sites) are of any value, a value which 

13 rather doubtful. The rest are of no 

value at all.” This information was no 

doubt in the minds of Messrs. Oowasjiand 

Paton when they resolved, as we have seen 

ID Exhibit F 2, and oUo explains why 

the Board seems to have taken no steps to 

carry out that resolution, and dispose of 

this question during 1912. Their failure 

in this respect is mainly responsible for 

much of the confusion and irregularity that 
Bobseqaently ensued. 

Both sides agree that difference arose in 
the year 1912 between Mr. Cowasji and 
the vendor. Mr. Cowasji is the largest of 
the cash share holders, having invested 
neanly a lakh of rupees in the Company’s 
shares. He was active in the formation of 
the Company, and acted as Chairman of 
the Board of Directors from the first. Hs 
was guarantor of the vendor’s account with 
the Biuk of Bengal to the extent of some 
two and a half lakhs. Mr. Oowasji with, 
drew his guarantee, with the result that 
the Bank reqoired payment, and the vendor 
was in financial strait(», and bad to borrow at 
high interest from Mr. Abba and a Mr. Jamal. 
Mr. Cowasji may have been perfectly justified 
in withdrawing his guarantee, but the vendor 
who attributed his financial* difficulties to 
Mr. Cowasji’s action, not unnaturally deter, 
mined to getrid of him and the other Directors 
who supported him. 1 should add that 
although the vendor had a vast predominanoa 
ID shares, by clause 2 of the basic agree, 
ment, for voting purposes the vendor's 
shares only carried one vole for ten shares 
whilst in the hands of the vendor. 
This provis.oD gave the o«h share- 
holders a substantial majority in voting 

SO.OGO .b.... ,...d .b.i,"„7;;j,“ E 

name on the register, and by the 
help the vepdor got the Oompaoy in gener.l 
meet.og to .noreaee the number of Dire, o« 
to ten, and to eeleat ae new Direetora 



528 INDIAN OASES. 

COWiSJI V. NATH SlNOn OIL COMPANY LTD. 



of his nomiDee’, inalading Mr. S. S. Halkar, 
who Beema from tiie miootoB, and 
the Coart records in the Abbi and Jamal 
litigation, to have aated for aome tima as 
the vendor’s legal adviser. From May 
1913, the oontrol of the Company passed 
out of the bands of the cash share-holders 
to the nominees of the vendor. The next 
step of the vendor’s party was to redaoe 
the Board of Directors from ten to 6ve, 
and eliminate their opponents. This 
was done about July 1913. The vendor 
Bnally ejected Mr. Cowanji from the Board in 
February 1914. 

Though the vendor had thus got rid of 
all representatives of the cash share^holders, 
he still found himself in the toils of his 
oreditors, Messm. Abba and Jams], both 
of whom by this time he bad placed on 
the Board of Directors. It is admitted that 
he entered into an agreement purporting 
to sell his shares to them at a rupee a 
share, and that in 1916 litigation was going 
on betwesn them, the vendor contending 
that the transaction was one of mortgage, 
and not a sale. The vendor became Manage 
ing Director under under Article 72 from 
the beginning, but oeaced in November 1911 
when bis mortgage shares ceased to 
be registered in bis name, and he did 
not again become Managing Director till 4th 
June 1913. 

Though the Beard refused to accept 
transfer of the balaoce of the 12 well 
sites in 1911 and 1912, drilling on those 
sites started early in 1913 with the 
Company’s materials and tools and at 
their expense. The vendor eays this was 
done at the instance of the Field Manager 
and it is pointed out that be was not 
then Managing Director. Ho was, however, 
the only Director resident at Yenangyaung 
and 1 have no doubt that the work was 
done at the vendor’s instance, and under 
bis directions. This drilling seems to have 
gone on during 191l and 1915 with the 
result that on 9tb December 1915 it was 
brought to the Board's notice that a 
namber of the unaccepted welbsites bad 
not only been drilled, but were prodooiog. 
All tbia has an inportant bearing on the 
Bew Board’s action in dealing with the 
17 well citee. We have seen that the 
vendor was anxious to trausfer the well* 
litM and get bis shares in 1911-12. I 


am asired to believe that be was equally 
anxious in 1916. This I cannot accept. 
Vendor’s agreement with Abba aod Jamal 
made it unsafe and impolitic for him to 
get any fresh shares until the question 
of the agreement was Bnally decided. Abba 
and Jamal were naturally keen to have 
the well'sitss accepted and the shares issued 
to the vendor. The question was postponed 
by the Board on the 6lb January 1916. 
(Fide Exhibit B 2), Vender’s brothers put 
in their claim that the well-sites ware 
joint Hindu family property on the lUh 
January 1916 (exhibit B-3). It was 
brought up by vendor asking that shares 
be issed to him for the 17 well sites, at 
the Board meeting of 29th January 1916. 
This 1 think, he did m parsuauen of his 
agreement (Exhibit F in Civil Regular 
No. 62 of 1916) with Abba and Jama', 
but it is not material whether he was 
obliged to do so or not. Messrs Abba 
and Jamal voted in favour of this losing 
done. Messrs. Halxar and Naikwara voted 
against it, and by Mr. Halkar’s casting 
vote it was decided that the 17 well sites 
be not accepted, and that opsrations on 
them be suspended. 1 am asked to bold 
that, in doing so, Messrs. Helkar and 
Naikwara were merely carrying out the 
policy of the earlier Board, and opposing 
the interests of the vendor on behalf of 
the Company. But some of the sites had 
DOW been proved to be valuable as they 
were drilled and producing. If these two 
Directors, who were elected as nominess 
of the vendor in this important matter, 
were acting contrary to the wishes of the 
vendor, we would expect that they would 
meet with the fate of Mr. Oowasji aud 
his friends at the next meeting for the 
election of Directors. But this fate did 
not overtake them. They were duly elected. 
Messrs. Abba and Jamal brought up the 
question again on the 29th February 1916 
(Exhibit 0-2), but they are again worsted 
by Mr. Halkar’s casting vote. At the Board 
meeting of 18th May 1916, by his casting 
vote Mr. Halkar secured the relection of 
the vendor as Managing Director, and at 
the meeting of 29th May 1916, the vendor 
repaid the oompliment by seconding Mr. 
Naikwara’s motion that Mr. Halkar be 
Ohairfflan of the Company for the ensuing 
jtar. At the annual general meeting of 
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20th May 1916, we Bod Mr. Halkar as 
Obairman raling that Messrs, Abba aod 
Jamal oaoDOt vote in respeot of shares 
registered in their names, bssaase there 
is litigation over those shares, and thns 
be prevented the oontrol of the Company 
passing from the vendor’s hands to those 
of Messrs Abba and Jamal. At the same 
meeting, Mr, Naikwara is releoted a 
Direstor on the proposal of Mr, Halkar, 
seoonded by the vender. From all this 
it seems elear that in rejeoting the well¬ 
sites and refusing to iesoe shares, Messrs. 
Halkar and Naikwara were carrying out 
the wishes of the vendor, and were 
primarily oonoerned in assisting him in 
bis straggle with Messrs. Abba and Jamal 
At the Board meeting on 24th May 1916 
(Bihibit 0*7), Messrs. Naikwara and Halkar, 
by means of Halkir’s oasting vote, deoided 
that the 17 well-sites, and those still to 
be tendered be not aoaepted at the prios 
epeoi6ed in the prinoipal agreement, and 
on 1st Joly i916 by a like vote they 
oaased the title-deeds of the 17 well-sites 
to be retarned to vendor’s Advoeates Messrs. 
Oowasji and Das with the intimation that 
the Company did not relioqaisb possession. 
The meaning of this sarioos provision is 
explained in Mr. Balkar’s Brst resolntion, 
(BxhibitO'9),at the meeting of 9th September 
19i6, as a lien for expenditure on the 
sites till settlement of aecoants. 

In ooDseqaenoe of the Board’s rejeolion 
of the well-sites and their retarn of the 
grants to the vendor, the vendor applied 
for their transfer before the Warden of 
the oil fields from the Company’s name to 
the vendor’s, and the field manager Willes 
ooneented to this being done on behalf 
of the Company. • • • It does not 
eeem that even now the petitioners are 
willing that the 17 well sites should be 
taken over. That being so, it is diffionlt 
to hold that the vendor has oommitted 
sash a breash of the original agreement 
in this respeot, as would jnstify the Coart 
in winding-op the Company. Proir to May 
1913, while the petitioners oontrolled the 
Company they had refused to take over 
the eites, and failed to take any steps 
to get the prise lowered on any ground 
of delay, in the belief that the eites were 
of little or no value. Subsequently, when 
Ttodor got ooutrol of the Company, and 

Si 


the sites were proved to be of value, the 
vendor got bis nominees to adopt the 
same polioy, and tn refuse to take the 
sites. Finally, be got the Company, after 
tbe petition was filed, to endorse this aotion 
at tbe general meeting of 19th August 
1918 (Exhibit B 3). However improper 
and reprehensible tbe action of tbe vendor 
may have been in many respects through¬ 
out the transaction, I do not consider 
that it ooDStitates an adequate ground for 
winding-up tbe Company under eestion 162, 
clause VI. This is the main ground in 
the petition. 

Tbe fifth ground charges tbe vendor 
with abuse of bis position as Managing 
Director and Company's agent to gain 
personal advantage at the expense of tbe 
Company by osiog tbe Company's materials 
and tools to drill and equip the wells which 
are now his property. 1 have already held 
that tbe drilling was done at tbe instance 
o! tbe vendor and under his directions, 
as be was the only Direstor resident at 
Teuangyaang. 1 do not see anything wrong 
or adverse to tbe Company’s interests in 
demonstratiog tbe value of these properties. 
At (his time there is no indioition that 
tbe vendor bad formed the design of 
drilling tbe wells at the Company’s ex¬ 
pense, and then getting tbe Company 
to reject them so that be could 

carry on an oil business independent of the 
Company. He does not dispute bis liability 
to pay for the materials and tools used, 
but claims that tbe Company bas got 
more than the value of these in the oil 
woo before 19ih July 1916. This is a 
matter of accounts, and not a ground for 
winding-up. It is argued for tbe res¬ 
pondent, B. N. Singh, that he bas oommitted 
no breach of clause V of tbe prinoipal 
agreement as there is a necessary inference 
that carrying on business has no reference 
to tbe well eites named therein. I can 
discover no such inference in tbe agree¬ 
ment, and tbe words of tbe clause are 
io DO way ambiguous. It is further urged 
that as the Company failed to take tbe 
wells tendered, the vendor was forced to 
work the wells to save serious loss, pend¬ 
ing settlement of tbe question. This might 
be important, if I were assessing the dam¬ 
ages. On the facts before me, there seems 
to be a substantial breach of danse V, 
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bat Each a breach, in my oDioion, does 

nol jastify a winding op order ander 
seoticn 162, claaee VI. 

The seventh «roand relates to veador’i 
aotion in regard to the 12 free sites which 
we have seen were accepted with the con- 
oarrence of vendor on the 29th December 
191 . (Exhibit F.2.). Vendor obtain- 
ed from the Board the title deeds 
of these well-sites for the porpose of 
protecting the Company’s interests in certain 
litigation with the Borroa Oil Company, 
Dimited. Vendor claimed the wells as his 
own in his written statement, and en- 
deavoared to get the warden to transfer 
the wells to his name. It is pleaded for 
respondent that his claim in the written 
statement was a ruse de guerre to defeat 
the olain, of the Barma Oil Company. 
ihi8 expUnation might be of some weight 
if the vendor bad offered it to the 
Directors at the meeting of the 17th March 

1917, {Rxhibit C 2o), bn*, instead, he states 

that his nndertakirg was to make ever 
these 12 well sites on the Company taking 
over and iasaing shares fur all the wells. 
With jastioe the vendor is aijosed of (he 
grossest breach cf faith in this matter. 
Bat at moat it is a fraud that dil not 
sacceed, and as snob it is not a ground 

for winding-up the Company under section 
162, clause VJ. 


The eighth ground relates to the sub- 
etitotion of well No. 38 for No. 46. A 
great number of Exhibits has been put in 
regarding this question and the time spent on 
It was out of proportion to its importance. 
Both wells are epeoiSed in Sohelule I of 
the principal agreement, but well No. 46 
wae delivered to ibe Company, and the 
vendor g>t 5,172 shares in payment 
in 1908. One Pc Ya claimed a half share 
in this well, and Bled a suit early in 1910 
which vendor compromised in May 1910. 
The well was given to Po Ya, and he was 
to pay vendor Rs, 22,500. Vendor said 
nothing to the Board about the well till 
August 192j, when he mentioned that (here 
was a claim by a Burman to this well, 
bot said nothing about the compremise as 
he certainly shonld have done. Mr. Paton, 
a Director, heard about the compromise in 
March 1917, and no doubt wae not 
favourably impressed by tbe conduct of bis 
co-Director. Vendor offered either to buy 


out Po Ya, or to present another well in 
lieu of No. 45 (Exhibit 3 C). Mr. Oowasji 
was for accepting one or other alternative, 
but Mr. Paton was not satisfied. I need 
net go in detail into the Board’s attempts 
to deal with the cancellation of tbe shares 
issued in respect of No, 46 which do not 
seem to have been very successful. They 
resolved to charge him interest on the 
face value of the shares, pu., Rs. 51,720. 
This they probably wonld have been 
entitled to do, if they bad resolved that 
the issue of 5,172 vendor’s shares in respect 
of well No. 4!) was for no consideration, 
or for a oansideration that had totally 
failed, and must consequently be charged 
for like other cash share?. Ultimately, 
the new B^ard (Balkar’s) agreed to 
accept well No, 38 in lieu of No, 46 and 
abandoned the olaioi for ioterest frou tbe 
vendor. There is nothing before me to 
show that well No. 38 is less valuable than 
well No 46, If vendor had, like an honest 
man, informed the Biard of the claim 
brought in 1910, no one ould have taken 
serious exception to the eabititution of one 
well for another. Bat neither this nor the 
vendor’s concealment of tbe Barman’s 
claim, and the oompromiee, constitotes a 
ground for winding np nnder clausa VI 
of section 162, 

As regards the ninth and tenth gronnd', 
the managing ageots, since the formation 
of tbe Ooropany, have been Messrs. Wight- 
man & Co., who also act as secretary to 
the Company. One of the first Directors, 

Mr. Paton, was a member of this firm 
and two of the petilioners, Messrs. Nadiog 
and Look, are members of the firm. The 
vendor regards the managing agents ac 
hostile to him, and has used his best 
endeavours to have them removed. His 
direct efforts having failed, he carried a 
resolution removing (he registered office of 
the Company from Rangoon to Yenangyanog; 
But, as this involves an alteration in 
the memorandum of association, it is in¬ 
operative without the sanction of the 
Court, which has not yet been asked for. 
However ill-advised the vendor’s actions 
may have been in these respeetc 
they do not seem to be going beyond hie 
legal rights as the predominant chare* 
holder ,and as such controller of tbe Coo* 
pany. 
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Ai regards the eleventh ground, the 
vendor having failed direotly to rid him¬ 
self of the managing agents has foroed 
them to give notice of resignation by re¬ 
ducing the Rangoon otfice to a nullity. 
It is allegred by the petitioners that 
since Ist June 1917 no stores nocount 
has been furnished to the managing 
agents, and since lat June 1918 no 
account of cash tranfactims has been 
furniahed. The facts are not denied 
by the respondent, and to my mind 
constitute one of the most serious charges 
against the vendor. Whether he likes it 
or not, Rangoon ij the headquarters of 
the Company where the Board of Directors 
meets, and where the seoetariat tffice of 
the Company is situated. To out off the 
head oflBce from all eouroea of informa* 
tion regarding the assets and expenditure 
of the Company, so indefaLsiblo that, 

only the vendor’s interests wore con¬ 
cerned, I should be inolintd to direct that 
the Company be wound-up, as the legal 
remedy for this fligrant abuse of power 
IS not very clear, and probably not very 
effective. There are, however, a large 
body of share-holders uDconneoted with the 
vendor who do not ask for the eztinoiioo 
of the Compiny. Under the circumstances, 
to extinguish a Bjurishing Company would 
require the most abundant justification. 
And, bad as the vendor's conduct in this respect 
is admitted to be, I do not think that it is 
sotfioient. 

I ebal) deal very briefly with the first three 
grounds as it is not seriously argued that by 
themselves they would justify an order for 
winding up. 

Ae regards Ibe juggling with shares it 
is pointed out that the vendor has placed 
101,000 shares in his wife’s name and 8,500 
in bis brother’s name in order to evade 
the limitation in voting power on vendor’s 
shares held by vendor. Vendor was rest- 
ficted from alienating shares for the first 
three years after incorporation. After the 
lapse of this pericd he could transfer 
shares without restriction. And it is 
pointed out that the vendor and his family 
bold more shares in the Company to day 
than at the. time of incorporation. This 
strongly points to bis aonfidenoe in the 
Company, as well as the fact that be has 
Dot Bongbt to make money ont of the 


public after the usual manner of tbe-uo-j 
•ornpulous Iarg3 vendor share holder. I, 
am asked to hold that the wife and bro-- 
ther are Lenayni holders of these share? for- 
Baij Nath Singh, the real holder.- If this,- 
ware an application to decide what voting 
power the wife’s and brother’s sbaraar 
carried, I would decide the question. But 
1 decline to do eo in the present pro* 
oeedinga, as the vendor wae not aotiog. 
□ nla^vfully in transferring his eharea 
at the time that he did, and the questioa 
cannot affect the application now made. 

As regards juggling with the Board of 
Dlrectorr, it is admitted that vendor used 
bis i{tlaence to increase and decrease (be 
number of the Board, to outvote, and gatf 
rid cf Directors who did not vote according 
to his wishes, and that he caused 50!) of 
bis shares to be registered in the name of 
one of his nominee Directors. T was asked 
to infer that the same thing bad bapT 
poned as regards Balkar’s and Naikwara’s 
shares. With regaid to the latter, after 
a referetoo to the transfer register, and 
the several different periods when shares 
were registered in their names, or trans* 
ferred by them, I am unable to draw any 
such inference. I am referred to vendor’® 
conduct in making Willes, the field manager, 
a Director after he had been dismissed by 
the Board for alleged misconduct, and in 
making Mahabir Singh a Director while 
occupying the relatively menial position of 
a storekeeper at the oil fields. All this 
might justify a RaogooD share holder losing 
cDofidenoe iu the vendor's intelligence or 
business integrity. But the Court has no 
more disciplinary powers over a share* 
holder in exercising his right of electing 
Directors, than over parliamentary electors 
in choosing members of the Ligielature. 

In both inetaQoe.s they may be swayed 
by ooworlby motives, and may not choose 
fit and proper representatives, but for such 
action there is no legal redress. In my 
opinion, the facts proved in ooDneotioD 
with the second charge form no 
gronnd for windiiig*ap. There is nothing 
in hie acting as Manigiog Director when his 
period of offiie had expired, or in hU acta as 
Managing Director apart from those already 
considered which would juetify an order fop 
winding-up. 

1 am asked by the petitioner's Advoia^ 
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to Qooeider the oomalative effeot of all 
the ohargea admitted or proved, whioh, if 
too weak sioglri are sudjoieot when taken 
together. It is aho nrged that, if reosnrse 
is had to eoits, SDme eight saits woald be 
neeessary to obtain the redress olaimed. 
Referenoe baa been made to Lord Davey's 
judgment in Burland v. Earle (7) and it 
is argoed that internal fraud, E.aob as 
DDOon^oientioas sondaot of the Direotors in 
aondootingthe CompaD>'B baeiness, would not 
give a right of aotinn to the petitioners 
who are minority share holders, and oonse* 
qoently if they oannot invoke seotion l62, 
alanee VL they have no remedy. Bat 
what Lord Davey had in mind in dxing 
the limits of the dissentient share holders* 
rigbtsto sue was that all other queetiors 
had to be settled by the doroestia forum. 
He was cot oontemptating that oonduot 
wbiab, tbccgb not fraudulent enough or 
nnaonssieotious enough to justify a separate 
suit, would be encugh to .iuetify the muoh 
more draetio and extraordinary remedy of 
extinguishing the Company. None of the 
•aees sited in whioh orders for winding up 
have been granted on the petition of minority 
■bare holders bears any resemblanoe to the 
present. 

Liek of preoedent is not a reason for 
refusing to aot, but it euggeets greater 
aare before asting. Assooiatione with 
limited liability have been oonstantly 
growing in number and power in the oom' 
meraial life of the United Kingdom during 
the past eighty years. If fasts similar to 
those in the present aare aonstituted 
adequate ground for windidg up a Company 
we should certainly expeat to 6nd many 
iDob oases reported. That there are net 
Boab rates ir, besauee winding up is an 
extraordinary remedy to be resorted to in 
extreme oases to pot an end to an intolerable 
situation. 

Taking all the faots into aonsideration, 
1 am not satisfied that it would be just 
and equitable to bold that the Natb Singh 
Oompany, Limited, be woond«op. The 
petition is aaeordingly dismissed, But the 
oonduat of Baij Nath Singh in sonneotion 
with a great many of the matters in issue 
has been eo improper and onsoneeientiona 

(7) (ifioi) A. 0. ea, 7i l. j. p. o. i, sd w. n. 24ii 
T. 653; 18 T. 1. B. 41f 9 Manaou 17, 
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that I depart from the ordinary rule 
that oosts follow the evant, and 1 direot 
that eaoh party bear their own aosts. 
Mr. Clay's oosta are to be paid by the Com* 
pany. 

Petiiion di$mit$ed. 


MADRAS HIGH COURT. 

Civri. Revision Pbtition No. 1094 of 1919. 

July 21, 1920. 

Prrrenf:—Jnstioe Sir William'Ayling, Kt., and 
Mr. Jostioe Krisbnan. 

W. KRISHNAMACHARRY—Difsndint 

— PniriONBR 

vertus 

W. KOMALAMMAL-Plaintiff 
—Rbspondknt. 

Preifidency Smnll Cause Courts Act (XV of 1687^, 
s. r.) (g) —Smi/ to recover stones of icell icrongfuHy 
remmed, ichethcr cognit'able by Small Cause Court, 

A suit to rocovor certaio stoDOS forming port of 
a well, and said to bavo been wrongfully remoTod, 
or tbeir value, does not fall under clauro ly) of 
section 19 of tbo Presidency Small Cause Courts 
Act, and is cogni^sablo by n rrcsidoncy Small 
Cause Court, even (hough, in order to dispose of 
tho suit, it is necessary to determine the question 
of title to tbo well. [p. 533, cols. 1 & 2.J 

PetitroD, under seotion 115 of Aot V of 
1908, and seotion 107 of the Goverment 
of India Aot, praying tbe High Court to 
revise the dcoieion of the Court of Small 
Causcp, Madras, in Full Benob Appli* 
oation No. 156 of 1919, in Small Oaore 
Soit No. 7 e 01 of 1919. 

FACTS appear from the judgment. 

Messrs. S Duroitauimu Aii/angor and S, 
Bangatami Aiyangavt for the Petitioner.— 
The suit falls under olause ig) of seotion 19 
of Aot XV of 1882, The defendant olaimed 
title to the well and the eite on whioh it 
stood and it is neoessary to determine that 
question to dispose of (be suit. In a ease 
nnder the Provinoial Small Cause Courts Aet 
it wDB held by this Court that where the suit 
involved not inoidentally but neoessarily the 
determination of a question of title it fell 
under the analogous provision of Article 11 of 
Sobedule II of that Aot. Vide TirupaH 
Baiu V. F*Fiam Bant (1). 

(1) 20 M. 165j 7 lod. D«c. (n, i) 109. 
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Mr. K, Rajah Aiyar, for the 
ant.—The eait ie only for raoivery of 
movaables. Its oharaiter nob altered by 
the Ooart having to adjodioate on the qu^s- 
tioo of title to the wall. It e^tishes the 
reqairemente neiesaary to bring it within the 
Jarisdietion of the SodII Oanee Ooart. The 
qaeetion of title is not interwoven with the 
relief claimed. See Puttangowda ^nltangowia 
7*at*7 v, Nil'ianth Kalo Dethpinde (2), Teafta- 
tarama Oketty, In re (3), O^int jfa Rigavj 
Reddi V. Ohintala Krishna Beddi (4) and Vema 
Bangtah OheHy v. Vajravslu hluiiliar (5). 

JUDGMENT.—The qaeitim for oar 
desisioD ia, whether the Small Oaaee 
Ooart had jarisdietion to dispose of this 
ease or whether it falls ander oUase (g) of 
section 1P« Presidency Small Oaaae Uoarts 
Act (XV of 1882). 

We agree with the learned Jadges of 
the Small Oaase Ooart that it does not. 
The Bait as framed is eertainly not one 
for the determination of a right or 
interest in immoveable property hot simply 
to recover oettiin stones forming part of 
a well and said to have been wrongfolly 
removed, or to recover their value. 
fendant claimed title in the well, and 
the land in which it was citaate, and it 
was doabtless neoessiry to determine this 
qaeetion of title in order to dispose of the 
salt. Bat we do not think this affects the 
character of the snit or brings it within 
the scope of section 19 (p), vide the 
decision of a Fall Banch of the Bombay 
High Ooart, Putlangoioia Mallangowda Palil 

V. Nilkanth Kalo Leshpartde (2). 

We have boeu referred to a case of 
this Ooart reported as Tirupati Raju v. 
VUtzm Ra.u (1), The sait wii of a 
totally different natare and appellant relios 
simply on a eiogle phrase of the jadg- 
ment, in which the learned Jalgei spsek 
of the salt as involving *oot incidentally 
hot necessarily* the determination of a 
title to land and as consequently falling aoier 
Article 11 of Schedale II of the Provincial 
Small Game Ooarta Act, which corres¬ 
ponds to section 19 (p). With all respec*, 
we have great diffiialty in anderstandiog 

(2) ao lod. Cm. 074j 16 Bom. L. R, 773} 37 B. 673. 

;8) 61 Ind. Cm. 6I2| 7 L. W. 610. 

W iOInd.Coi. 2)1, 12 U. L. T. 20 \ lUli) 'J- 

W. N.810,2a M. L.J. 193. 

• W.40 lad. Om. 656, .6 L.1V7.8Q. 


the distinction SQggested : anless the die* 
posal of a snit neoessarily involves the 
determination of a title it is difficalt to 
see why the title shonld be determined at 
ail. Bat whatever may have been the mean¬ 
ing of the learned Jadges, the practice and 
the current of decisions in Madras have been 
consistent with Puttangowda Mallangtieda Patil 
V. ^^ilkanlh Kalo Deshpande (2) and we need 
only refer to three decisions of this Coart: — 
Ohinlala Ragava Redli v. Ohintala 
Krishna Reidi{^), Verna Rangiah Ohetiy v, 
Vajravelu Uudiliar (5) and Venkataraina 
Ohelty, In 

We consider that the Small Oanse Ooart 
bal jarisdietion and we dismiss this 
pstition with costs. 

M. c, P. 

Petition dismisiei. 


BOMBAY HIGH OOURT. 

OBtoiKiL Civil JasisoiCT/OH ApPBkL No. 21 

OF 1920. 

Sdit No. 1727 OF 1919. 

Aagast 9, 1920. 

Present: —Sir Norman Masleod, Kx., 
Chief Jastiop, and Mr. Jostios 
Fawcett. 

CHARANDAS OHATURBHDJ— Pl.^tiff 

versui 

OHHAGANLAL PITAMBARDAS 

—DBFENOiNT 

AMD 

ALIBHOY KHUSAL 3rd Pastt— 

RESPONDBNrS. 

Letters Patent (Bom.), cl. \^-^"Judgm«nt" rru:an> 
ing of^Bomhay U\gh Coart Ralee, rr. 130, l3l~^Third 
party proceedingn—‘Order refueirtg directions, whether 
jutlgmenl — Appeal, lohelher lies, 

Tlio word "judgment" in claugo 16 of the Letters 
Patent niuaiii u decision which afluotfl the merits 
of the quoation betwooo tho partica by dotermioiug 
BOdio right or liability. It may be i-ithor 6nal, or 
proliminory or intorlocutory, the differoaco between 
thorn being that a linat judgment determines 
tho whole cause or suit, aud a preliminary or 
interlocutory judgment determines only a part of 
it, leaving other matters to bo doU'rmincd. [p. 635, 
ool. I.] 

An order refusing dirootions in third party 
proceedings under rules 130 and 181 of tho Bom¬ 
bay High Court Holes ia not a "judgment" within 
tho meaning of olauao 1 > of the Letters Patent of 
that High Court oud is not appealable under that 
gUu30.[p.1635, ool. 1. j 
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Appeal against an order of Mr. Jastise 
^Pratfc. 

Uenrs. CoUman and Mirra, for the Appel¬ 
ant, 

Mr. Jinnah, for Respondents No. 1. 

!, Mr Muns/ii, for Respondent No. 2 (Third 
PartyJ. 

JUDGMENT, 

i MiCLioD, C. J.-The plaintiff filed this suit 
against the defendants for damage? for 
■breash of contrast besanse the defendants 
iailed to take delivery of ICO bales of 
ootton which they had contracted to bny 
for the September delivery 1918. On the 
fith Jannary 1920 leave was given to the 
defendants to issue a third party notice 
against one Alibhoy Khuahal. Thedefenl- 
ants olairned to be indemnified by Alibhoy 
Kbushal in respect of the breach of the 
contract with the plaintifT, becaase Alibhoy 
surveyed the said bales and failed to 
take delivery of the same from the plaintiff 
under the delivery order which had boen 
sent to him. The third party entered 
an appearance on the 8ch of March. The 
defendant then took oat a summons for 
directions. The third party proceedings 
have been introdaced into this Court by 
rules, while the Code of Civil Procedare 
makes no mention at all cf each proce¬ 
dure. 

. Rule 130 is as follows : - 

If a third party appears parsaant to 
the third party notice, the defendant giving 
the notice may apply to the Court or 
Judge for directions, and the Court or 
Jodge, upon the bearing of each application, 
may, if satisfied that theie is a qaesf i )n 
proper to be tried as to the liability of 
the third party to make the conlritu'ion 
or indemnity claimed, in whole or in pa^^ 
order the question of saoh liability, as 
between tbe third party and the defendant 
giving tbe notice, to be tried in each 
manner, at or after the trial of the soit 
as the Ooart or Jadge may direct; and, 
if not so sati-fied, may pass such decree 
as tbe natore of the case may require 
in favour of the defendant giving tbe notice 
against the third party.’' 

Again, under rule 131:— 

The Court or a Judge upon the hearing 
of the application mentioned in rule 130 
may, ^ if it shall appear desirable to do 
eOf fiyp tb^ tbipci party l(oerty to defend 
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the suit, upon such terms as may be just, 
or (o appear at the trial and take sacb 
part therein as may be just, and generally 
may order such proceedings to be taken 
documents to be delivered, or amendments 
to be made, and give snob directions as 
to the Court or Jadge shall appear proper 
for having the question most conveniently 
determined, and as to the mode and 
extent in or to which the third party 
shall be bonnd or made liable by tbe 
decree in the eait." 

The first direction that was soagbt in 
the summons was that tbe third party, 
Alibhoy Khushal, shoall be made a party 
defendant to the sait and tbe second that 
he sboald be ordered to file his written 
statement within a fortnight or each other 
time as this Honoarabla Hoart might deem 
fit, and that he should also be ordered 
to file his affidavit of dooamonts. These 
directions oaght to have been asked for, 
if at all, under the Code, on tbe ground 
that Alibhoy was a necessary party in 
the trial of the aoti.in between the plaintiff 
and the original defendant. A] this wae 
a sammons for directions issaed after tbe 
third party had appeared on (he third 
party notice, the only dTcolions that coold 
be asked for were those directions which 
can be given by the Coort under roles 
130 and 131, 

The directions under these roles which 
were asked for wore as follows:—"That 
the said third party Alibhoy Khashal 
bj at liberty to appear at the trial of 
this suit and the qaestions in iseae between 
the defendant and the third party be 
tried simoltaneoaiily with the qaestions in 
i<^8ae between the plaintiffs and tbe de¬ 
fendant.” 

The learned Jodire in dealing with tbe 
sammons said that he was not concerned 
with the defendanl’e contention, that as 
plaintiff hod treated Alibhoy as tbe person 
responsible for taking delivery be, the 
defendant, was exonerated and be considered 
the question, whether tbe defendant if 
liable had a right to indemnity or contribu¬ 
tion against Alibhoy. 

In considering the facts of tbe sase, 
tbe learned Judge same to the coaslosion 
that there was nothing in the rales of 
the Bombay Cotton Trade Assosiation to 
flopport the ooDtsolioo thftt (he defendgoti 
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had aoy right to Qootribation or iDdemoity 
against the third psrty, and, therefore, 
deolined to give direotione. 

It is oontended that no appeal lies 
against an order refnsing direotions. on 
the ground that it is not a 'jodgment' 
within the meaning of olaase 15 of the 
potters Patent. The meaning of the term 
jadgment’ has often been oonsiderad in 
this Oonrt, and the following definition in 
Ju»tice$ of the Peace jor 0‘tlcutta v. 

Oriental Qit Company (1) has bsen 

oonaistently approved of by all the High 

Ooarta. Conoh, 0. J., in the oonrse of hie 
jadgment, said : — 

^e think that ’jadgment’ in olauee 15 
means a deoision whioh affests the merits 
of the qoestioQ between the parties by 
determining some right or liability. It 

may be either final, or preliminary, or 
interlooatory, the dilferenoe between them 
being that a final jadgment determines 
the whole oao^^e or soit, and a preliminary 
or interloeotory jadgment determines 
only a part of it leaving other matters 
to be determined." 

1 find that the Jadgs did not oooeider, 
on the faots plased before him, that the 
qaestions in iaaoe between the defendant 
and the third party ehoalJ be tried in 
the sait whioh bad been filed by the 
plaintiS against the defendant. N>thing 
has been deoided whioh affioted the msri s 
of thoaa qaestions batwaen the defend int 
and the third party, by determining any 
right or liability between them This is 
purely a qaestion of pDoelare ; farther- 
more, a prooedare whioh is peouliar to 
this High Goart ander its own rales. 
There may be oases where the proeBdQ''9 
may be of advantage to the parties, and 
may save expense, bat, as far as my 
eiperienoe goes, maeh time is wastel ani 
more money is spent than is saved in 
diseasaing whether the prooedare sbsald 
be applied or not. Hnvevjr, we are of 
optoion that the order refasing direotiona 
under roles 130 and 131 is not a 
jadgment within the meaning of oUme 
15 of the Letters Patent, and, therefore 


there ini no appeal. The appeal is dia« 
missed with eosts. 

Appeal dUmisted. 


LOWER BURMA.OHIBFOOCrRT. 

OiViL Esfl iHR No. 590 op 1919, 

Maroh 16, 1920. 

Present: — Mr, Jostioe Rigg. 

G. H PAUL— Applicant 
versus 

T. THOMSON AND 0TaB8S—RESP 0 N 08 NTJ. 

WiU—Prnbate^Dnrd-n 0/ proof^Suspicioua 
circmnstitncca, 

Wlioro circumstancos exist in connoction with 
a Will which, in Probate procoodiage, excite the 
suspicion of the Court it is for those who propoaod 
the Will to romoTo the suspicion, and to proro 
adirmativoly that the testator knew and approved 
of the contents of the document, and it is only 
when this is done that the onus is thrown on those 
who oppose the Will to prove frau 1 or undue inrtu* 
once or whatever else they rely on to displace the 
case made for proving the Will. [p. 537, col. 2 ] 

Applioation for administration, with the 
Will annexed, of the estate of one T. M. 
T. Tbomaon, deoaaaed. 

Messrs. Fi7/a and McDonnell, for the 
Applioant. 

Mr. RutUdye,ioT the Grown. 

Mr. 0. Ray, for the Respondent. 

JUDGMENT,—The only question for 
deoision is, whether a Will, whish is said to 
have been exsoated by T. M T. Thomson 
on the I5tb Augast 1919, is or is not his 
Will. The oonteotioa that the Will may 
have been made ander andae infiaensa or 
at a time when Thomeon was not of soand 
mind has been abandoned. Deoeased, who 
was of Canadian or Amerioan origin, oame 
ta Barma about forty years ago, and was 
for eome time a driver in the Barma 
Railways. He never retnrned to Amerioa, 
and died in Rangoon on tbs night of the 
2let Aagas^ or the early morning of the 
22nd. He was aboat eighty nine years of 
age. After he left the Barma Railway 
Company’s employment, he beoama a money¬ 
lender. Aboat twenty years ago, he went 
tbrongb the Birmeaa form of marriage with 
Ma Shin Hla at Leingon village, and lived 
there with her for some time. Ho oame 
bask to Rangoon, bat seems to have left 

Ma Shin Hla behiod at her village, M» 


-(l>8 B. I 1 ..B. i33 at p. 402i 1? W. 864. 
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Shin Hla bore him one ohild, Thomas. 
She died when he was qaite yoong. Thom¬ 
son edaoated Thomap, and Ma Shin Hla’i 
sister Ma E Way. I think there is no 
donbt that Ma E May and her mother 
Ma Shwe Ma stayed with Thomson from 
time to time, and that he was attasbed 
to Ma E May, His aoaonnt books show 
that he made Ma E May an allowance 
fairly rcgalarly op till the time of his 
death, and gave her a present cf jewellery 
on one oooasion, and she has prodnoed a 
letter written by him to her in April 
1918 the tone of which was most friendly. 
His boy, however, oaoeed him anxiety and 
disappointment. His career at school 
showed rot only that he did not devote 
hiropelf to work, hot that he was not 
honest, and he was finally sent away in 
charge of a Boddhist priest to Mandalay. 
His schoolmaster had soggested that Thomas 
should be baptized, but to ibis Thomson 
objected. I have nohesitaticn in rejecting 
the evidence about Thomson’s opposition to 
the hoy taking the yellow robe. The 
evidence that Thrmson approved of the 
step and encouraged it is overwhelming. 
Probably he hoped that the priest would 
exercise a good influence on bis eon. In 
1917 Thomas was sent to him with his 
grandmother. It is suggested on behalf cf 
the petitioner that Thomas’s conduct 
aocojed bis father so much, that he 
decided to disinherit him, and that the 
deceased severed bis connection with his 
Burmese friends before hie death. Bat- 
ohelder says that Ihomeon spoke to him 
of his SOD as a ' bad pill and not to be 
trusted”. Steveua states that Thomson told 
him be had warned bis ion that he would 
get no money from him and advised him 
to work. Such a warning, however might 
he given by any father to a son whose 
occdoct was not pleasing him. Tbe 
evidence of Mr. and Mrs. Gibbs, and Mr. and 
Mrs, Carter, who knew Thomson well, proves 
that, altbogh he was anxious and annoyed 
about his eon’s behaviour, be did not lose 
interest in him, but was fond of him. He 
urdoobtedly continned to make him an 
allowance until the time of his death. 
When Tboiusnn rpr» h»p prn to live with 
bis Boritc&e lelativis, te was cighfy-aeveo 
years of age, and probably preferred that 
«ome one else abould have the trouble of 


looking after Thomas. Possibly he also 
thought he would do better away from 
Rangoon. But whatever bis motives may 
have been, Thomson certainly never severed 
his ooDDtotioo with either his son or his 
Borman friends, and there is no evidence 
to prove any inteution on bij part of 
abandoning the boy to his fate. 

In 1919 Thomson began to engage Mr, 
Bose to conduct his case?. The petitioner, 
Paul, is Bose’s o!e7k, Thomson was fre¬ 
quently litigating and must have had many 
interviews with Paul, in 1918 Thomson 
was ill, and spent a fortnight in tbe 
General Hospital, and in 1919 his health 
rapidly deteriorated. He proposed In go 
away from Rangoon for a change, and was 
adviced to close bis money lending busiuess, 
Oo tbe l.tb August he gave Paul a 
registered power-of*attnroey to oonduot bii 
cases and oolleot his debts. Mr. Matthews, 
whom I regard as a reliable witness, saw 
Thomson a day or two before this, and 
discussed his business with him. Thomp¬ 
son told him he would give Paul a power* 
of-attorney to oolleot bis debts, and would 
allow him the usual commission of five 
per cent. Mrs. Garter says she called on 
Thomson on the 13th August, aud was 
told that he was making over his business 
affairs tn his lawyer’s clerk. He proposed 
that he should live with them after 
January. On the 17th Matthews agafn 
saw him. He was then very feeble, and 
talked of a sea voyage, and of going to 
the Carters' cr to the Little Sisters of 
the Poor on his return. He evidently did 
not realise bow short a time he bad to 
live. Four or five days later he died. 

The case for the petitioner, Pan), is 
that on the I5th August Thomson went 
into Ohapplb’s typewriting school, and 
asked to type out his Will, Paul says 
that he had always baen treated with 
groat friendship by Phornsno, and used lo 
nurse him and wash him when he was 
sick. There is no evidence whatever to 
show that Paul was on intimate teruoa 
with Thomsou, or that he was more than 
Thotusoii’tf agent in basinsjs matters. 
Chappie says that Thomson brought a 
draft Will written in his owo handwriting, 
and after he h»d typed it for him, aekeJ 
him to witness i^, and to obtain another 
witness to the signature. Chappie weal 
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down and foand Ebrabim, a lawyer’s olerk, 
who bad eome to the cffise for the repair 
of a typewriter. Ebrabim's employer Mr. 
Agab§g bad an offioe one door away from 
Mr. Bose’s offioe. Ebrabim flonseoted to 
be a witness, and the Will wae signed by 
Thomson in bis presenoe and in that of 
Obapple. If the evidence of Chappie and 
Ebrabim is believed, the Will is proved. 
The oaveator denies that the signatnre of 
Thomson is genaine, and alleges that even 
if it is genaine, the Will has probably 
been typed over a blank paper given by 
Paul to Thomson for the purpose of having 
some Court petition written on it. Examples 
of the kind of petition referred to by the 
eaveator are to be found at pagee 29 and 
30 of Civil Misoollaneous Suit No. 6 of 
1917. Thomas and Ma E May swear that 
they have seeu Thomson sign his name 
in this way, but their evidenoe is open to 
the obvioDS objeetioo that they are deeply 
interested in the result of this ease. The 
signature on the Will has been photograph* 
ed by Mr. Savarese, but be is not a 
handwriting expert, and his opinion on its 
geouineDess oannot be aooepted. Other 
admittedly geouine signatures have also 
been photographed, but I am unable, in tbe 
absence^ of expert evidence, to corns to the 
eonelnsion that the result of photographing 
the signature on the Will is a forgery. The 
eignature seems to me to resemble Thom¬ 
son's signature. The question is whether, 
aesumiog that the signature is Thomson's, it 
19 proved that the Will is hie, 

Tbe onus of proof lies of eourse upon 
the person setting op tbe Will. In Sukk 
pn V. Kedar Nath (1) Lord Maonagbter, 
ID dealing with a ease where a plaintiff 
impsaebed a Will as a forgery, said : “in the 
opinion of their Lirdsbipe the oonelusion 
of tbe Court below that the alleged Will 
of tbe 4tb June 18<0 was not proved is per¬ 
fectly correct, and it was not reaessiry 
for the Court to gi so far as to declare 

that tbe document wae a forgery.It 

would have been quite enough for tbe 
Court...to say that tbe alleged Will was not 
proved." In Tyrrell y. Paintm (2)LlndUy, 


P* N.891; 2J I, 

iJ ^ 704; 8 Bar. P. C. J. 103. 

^ 640, 70 L. T. 453( 


L. J., said : “This rule in Barry v. Butltn 
(3), FuUor* V, Andrew (4) and Brown v. 
Fiiher (-5) is not, in my opinion, eonSned 
to tbe single case in which a Will is 
prepared by or on the instructions of tbe 
person taking large benefits nnder it, hot 
extends to all eases in whieh ciroamstanoes 
exist which excite the sospicion of tbe Oonrt 
and wherever snob ciroamstanoes exist, 
and whatever their natnre may be, it is 
for those who propound tbe Will to remove 
such suepioioD, and to prove affirmatively 
that tbe testator knew and approved of the 
contents of the document, and it is only 
where this is done that ibe onus is thrown 
on those who oppose the Will to prove 
fraud or undue iofioenoe or whatever else 
they rely on to displace tbe case made for 
proving tbe Will." This diotum was refer¬ 
red to by their Lurdships of tbe Privy 
Council in Shama Oharan Kundu v. Rhet’ 
iromoni Dost (fi) and it was pointed out 
that the only snspioion in that case rested 
upon a oocfiiot of evidence as to whether 
tbe testator was in an nnoonscious state at 
ibe time he was alleged to have made 
tbe Will. Tbe question, therefore, was 
merely which of two sets of witnesses 
ought to be believed. Their Lordships did 
not dissent from the dictum of Lindley, 
L. J. It was accepted as eoaud law by 
the learned Judges of tbe Allahabad High 
Ccnrt in Lachho Bibi v. Oopi Narain (7), The 
Indian Evidence Act lays down that a 
fact is proved if, after considering tbe 
matters before it, the Conrt either believes 
it to exist or considers its existence so 
probable that a prudent man ought, under 
the circumstances of tbe particular case, 
toaot on tbe assumption that it existc. 

The question for my decision, therefore, 
is, whether tbe circumstances in the present 
case are snob as to excite suspicion cufficiently 
strong to rai<ie a reaeonable doubt as to 
whether tbe Will was made by Thomson or 
not. 

There are, in my opinion, grave donbis 
about the geouineness of this Will. The 


(8) (1836) 2 Moo. P. C. 480, 1 Curt. 0Ui 40 U R 
123, 12 E R 08 ». 

(4) (1876) 7 n. L. 44S, 4t L. J. P. I?, 82 L T 

200; 23 W R. 606. ' * ‘ 

(5) (16911 63 L. T. 466. 

(6j 40. W. N. 601; 2 Bom. L. R. 0 .,S. 321 , 

27 I. A. 10; 7 Bar. P. C. J. 838. ’ ' 

(7)23 4.472, 4. w. N. (1001) 146, 
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PAUL t'. THOMSOK, 

estate, if regard is had to the station in 
life of those who are to be benefited by 
tbe^ Will, is a large one. It has been left 
entirely to a lawyer’s olerk, who, beyond 
doing Thomson’s business, has failed to 
establish any olaim on his generosity. It 
exolndes from all benefits and makes no 
provision for the testator’s only child, or 
for the Borraese girl to whom he had 
been making a monthly allowance for many 

years. Paul is a man whose record is not 
free from suspicion. He was tried in the 
Chief Court for serious offenoes in oonnea* 
tion with the estate of Rsdmond, a 
former employer of his, and was con¬ 
victed by a majority of the Jury at the 
first trial, and unanimoufily acquitted at the 
second. He has been bankrupt twice. 
His witness, Chappie, has also been through 
the bankruptcy Court, but he gave evi¬ 
dence against Paul in the criminal case, 
and it was throngh the application of 
Paul that he was forced into the bar,k- 
ruptoy proceedings. The other witnesp. 
Ebrahim, is another lawyer's clerk who 
happened to be in Chappie’s offiie when 
Thomson came in, hot did not succeed in 
the porp'ise for which he says he came. 
He is one of those casual witn 0 sse.s of 
the unfulfilled purpose who are generally 
regarded with mistrust. Chappie owed 
Thomson some money which he had borrowed 
in 1912, and the choice of the two witnesses 
to the Will is a corioos one. Gibbs who was 
a friend of Thomson lived olo^e to Chappie’s 
school, and might easily have been callad. 

The execution of the Willis said to have 
taken place about 10 a. m. Chappie states 
that Thomson same to his oflBae alone, and 
walking ; that he looked well and hearty, 
and went upstairs without any diffi3o]ty. 
Thomson lived about half a mile from 
Obapple’a otBce, and if bis physical con 
dition was such as some of the witnesses 
depict it is impossible that he could have 
walked to Chappie’s office. 

. 1 shall now oobiiderthe Will. It begins: 
^•■This is the last Will and testament of 
me T, M. T. Thomson of the town of 
BangoOD, and by religion a Christian, 
b^ing by the mercy of God in sound mind 
and health, ” Mr, Rutledge contends that 
the fact thai Thomson described himself 
ae a Christian, and uses such an. expres* 
9 ioD »8 by the mercy .p£ God ” ie 


sufficient in itself to throw the most serious 
doubt on the Will, The evidence about 
Thomson’s rellghus belief is somewhat 
conflicting, but I have no doubt that he 
was never a Oatholic, as Paul asserted, 
but in bis later years was an unbeliever 
with strong leanings towards Budhism. 
I regard Paul's statement that Thomson 
advised him to go to Church and went with 
him fairly frequently to the Roman Oatholie 
Cathedrtl as absolutely false. The fact 
that he was sworn on tbs Bible when 
making affidavits proves nothing. Matthews 
has produce 1 infidel books in Court which 
no Catholic or Christian would care to keep 
or read, and which were ordered by Thom¬ 
son from America. One of them is a violect 
attack on the doctrines of the Roman 
Catholic Church, Thomson refused to allow 
bis son to be baptized. The evidence that 
Thomson wa^, in his declining years, not 
only not a Christian, but decidedly opposed 
to that religion is overwhelming. It is 
certainly a matter for great surprise that 
he should commence his Will by a declara* 
tion of pious faith. Mr. McDonoell suggests 
that this paragr.\ph of the Will has beeu 
copied from soma form of a Will, but no 
stock form with such a deolaratioo in it has 
been produced. It is remarkable that be 
should have inserted what is untrue id fact, 
and omitted to appoint an executor, The 
insertion aod omission are explained if 
tbe Will was the work of some one who 
dii not know Thomson's opinions, or 
whom he would be likely to appoint 
executor. 

The evidence regarding the finding of tbe 
Will contaios several diaorepansiei. Paul 
says he found the Will in the drawer at 
6 p. u. the evening after the death of 
Thomson, in the presence of inspector Castor, 
Ahmed Meah and Thomas. Ahmed Meah 
lives below Thomson, He is one of Mr. 
Bose’s clients, and is an undischarged bank¬ 
rupt. Caster stated, when first examined, 
that the Will was found in an almirah. 

At tbe next hearing he corrected this state¬ 
ment, and said that it was in a chest of 
drawers. At the first hearing, be spoke of 
the Gnditg of a gold watch in tbe drawer, 
and at the second of a revolver, He says 
the Will was banded to him, and he read it 
casually and gave it back to Paul. At first, 
Ahmed Meah stated that the Will was iq- 
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the drawer, and tbattbe drawer was looked. 
He theo said that the drawer was in a 
ohest of drawers, and that nothing else 
was taken ont of the drawer. He farther 
stated that it was read oat by Paal and 
the Inspeotor. In bis seoond examination 
Ahmed Meah stated that the Inspeotor 
took the Will oat of the drawer, Paul 
talked aboot jewellery in the drawer. 
Thomas denies that any Will was foand on 
the 22nd and says that the Inspeotor went 
apstairs only to take charge of his father's 
revolver, whioh was lying anderneatb the 
ohest of drawers. Thomson had a safe 
where he kept bis vilaable papers, and it 
is strange that he did not pat bis Will 
there. Bat that safe ooald not be opened 
anless the key word was known. On the 
26th, in the absenoe of any one to repre¬ 
sent Thomas’s interests, the safe was 
broken open by Sperrink in the presence 
of Inspeotor Castor. Castor was not aatbo- 
rizad to break open the safe, and it was a 
most improper proseading in the absenoe of 
sash aathorization and of Thomas. It was 
qaite anneoessary, and afforded Paal an 
opportanity of tampering with Tbomsoti’s 
private papers. The evidenoe aboot the 
disoovery of the Will, and the fording of the 
safe, (brows grave saspioion on the oondaot 
of Paul. 

• Thomson had his own typewriter, and 
ased it. Castor states that the typawriter 
eoold not be manipulated, bat I sent for 
the maohine, and tried it. It oan certainly 
be Dsed ; the ribbon gives a faint impres¬ 
sion, bat there is no diffioolty ia obanging 
a ribbon. There is no good reason why 
Thomson should not have typed his own 
Will, and had it witnessed by some of bis 
friends. 

The easpioions sarroanding this Will have 
not been removed, and I am of opinion that 
it is not proved. 1 dismiss the petition of 
Paul, 


Petition diitnitied. 


CALCUTTA HIGH COURT. 

Appeal vaoM OaioiNAL Civil No. 72 

OF 1918. 

SoiT No. 1278 OF 1916. 

Deoember II, 1919, 

Present :—Sir Lanoelot Sanderson, Kt., Chief 
Jastioe, Jaslioe Sir Asatosh Mookerjee. £t., 
and Jastioe Sir E^rnsat Fletoher, Kt. 

RAM CHUNDER-GOURf SHANKER— 

I)£F<iNDAItT — ApPBLLAMT 

versus 

GANPUTRAM-BISWANATH— Plaintiff 

—Responuint. 

Cl'cil I'roo'diuc C'>d(' (Ad r of 1908^, 20—Place 

of iuiu’j—Jurisdiction ^Cnusc i>J ncliun — Huiidi ilrmon 
in C'lwnporc for accepl'incc and paijmcnf in Calcutta 
— {litnili acrcptcd and t»i Calcutta—Suit to 

recoi’cr sum paid -Vlaci' -/f ^nit—Couiintiisiijn to 
I'nnnine specific witness —ll'il/iesa not named examined, 
effect of, 

/), a firm at Cawnporo, <lrow a hundi in favour of 
tlio Bunk of Bengal on /^, a firm carrying on busi* 
nodiiat Cawnpon- an<i Calcutta ; tlio hundi ivas to 
lio accepted in Calcutta fi>r the accommodation of, 
and was to be debited to, 1), who in case of non¬ 
payment undertook to indemnify /*. BguitiMt any 
io83 or daniago. 1’. accepte<I the hundi in Calcutta 
and made payment there. On failure by/), to jmy 
the amount of tlio hundi, P. brought tlio jiroseBt 
euit in Calcutta to recover that amount and it was 
objected that the Calcutta Court hu<l no jurisdiction 
to entertain the suit ; 

Ueld, that ns the plaintilT’e cause of action wouhl 
not bo complete unless ho proved tho fact that he 
had accepted tho hundi in Calcutta and had proved 
tliat ho hud paid in Culeiitta on tho duo date in 
accordance with his acceptance, part of tho cause of, 
action arose within the local limits of the Ordinary 
Original Jurisdiction of tlio Uigh Court at Calcutta 
and tho Court had jurisdiction to enteriaiu the suit, 
[p 640, col- 1.3 

Where, on the application of tho defendant, a 
commission is issued for taking tho evidence of 
one particular witness only, and, in spite of protests 
of the plaintiff, the evidence of another person in 
also taken, tlx* Court would bo justilied in ignoring 
the oviduuce of such person, [p. 641, col l.J 

Appeal against (he desree of Mr. Jastiae 
Walmsiey, dated the 24tb July ldl8. 

Mr. N. iSarkar (with him Mr. B, K. Qhose), 
for the Appellant. 

Mr. 8. R. Dot (with him Mr. K. P, Khau 
fan), foT the Respondent. 

JUDGMENT. 

Sandbr^on, 0. J.—This is an appeal from 
the judgment of my laaroed brother Mr. 
.Toetioe Walmsiey, whereby be gave judgment 
for the plaintiff. 

Tho learned Ooansel for the appellant 
has raised a psint going to the jarisdiotion 
q! the learged Jadge, Rnd be, 6ret of rI)^ 
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drew onr attention to the faat tha^, althoajh 
this plaint had been treated in the 6pjt 
insta-iae as beio? a plaint onJer O.'der 
XXXVII, of the Ci7il Proaedara Code 
the learned Jalge had nit a) treated it bjt 
had held that there was a olear oime of 
aation dijaloeed in the plaint by reaien of 
paragraphs 4, 5, 6 and 7. The Uaraed 
Uoansel then prooeeded to argue t'ia\ that 
being so the learned Jadge had no juriadie- 
tion to try the ease beaanie neither the 
whole of the oanse of astion nor any part 
of it aroee within the loial limits of the 
Ordinary .Original Jarisdiition of this Ooart. 
I think that the learned Oouneel'e argument 
oannot be supported, besau^p, in my 
judgment, a part of the oanse of aotion. 
did arise within the heal limits of the 
Ordinary Original Jurisdiotion of the High 
Oonrt ; and inaemuoh as leave was given 
by the Court the Oeurt had jarisdiotion 
to hear the case. The agreement whish it 
was sought to enforoe against the defendant 
is alleged in paragraph 4 of the plaint, 
and it is there alleged : "the plaiatiEf 6rm 
agreed to the aforesaid terms for the 
defendant 6rm’s asoomoJation without 
reoaiving any value therefor at the repsatsd 
requests of the defendant 6rm, and the 
defendant 6rm agreed to indemnify the 
plaintiff 6rm against any liai or dim^ye 
by reason of the phiotiff 6rm'a agreeing 
to the aforesaid terms." In order ti see 
what were 'the aforesaid terms" wa mast 
torn to tb) hrst paragraph of the plaint. 
Toere It isaUtei: "o i thi llt i Oi'ibir 
1916, one Jaokilas Murlidbar of Djihi 
drew a hundi in favoar of the Bank of 
Bengal in its Delhi Bransh on the plaintiff 
firm iu OaloQtta for the sum of Rj, 2,500 
payable 51 days after the siildata. Toe 
said hundi was to be aocepted by the 
plaintiff 6rm in Oaloutta for the aosommo* 
datioD of and was to bs debited to the 
defendant firm in ea^e of paymsnt by the 
plaintiff firm". Those are "the Aforesaid 
terms" whish the plaintiffs alleged they 
had undertaken to be boo id by anl in 
respeet of whish they allegei that the 
defeodanti had agreed to indemnify the 
plaintiffs against any loss or damage by 
reason of the plaintiff firm’s av'ieing to 
the aforesaid terms, u, Iberefope. appairs 
that, by the arraogamsot between the 
pUiotiffe and the drawers of the hundi, 


tbs pliialiJ) wj.'j uilir a liability to 
ai)33< th? h'ttii io Oalsutta for the 
asjomodation of the defendants and the 
defendants had agreed to indemnify the 
plaintiffs against any loss or damage whish 
they might ineur by aoospting the hundi 
in Oaloutta There is an allegation ia the 
plaint that the plaintiff firm did asoept 
the hundi in Oaleutte, that the hunii 
besame payable on the 7th of Desember 
1916, and that on that day they in fast 
paid the amount of the hunii in Galontta 
and that tbe defendants, although sailed 
01 to perform their par* of the agreemoa^, 
had failed to reimburse tbe plaintiffs. 

Oar attention was drawn to what was 
said by L)rd Jos'ioe Fry, when he was 
dealing with the meaning of tbe words 
oause of aotion" in Read v. B/oton (1) 
referred to io Djbton and BirloiO Limited v, 
Bengil Spinning and Weivinj Oonpanf/ 
namely • "everything wbiob, if not 
proved, gives the defendant an immediate 
right to judgment, must be part of the 
oauso of aotion." And, again, Mr. Justioe 
Brett in Oooke v. QUl (o), is reported to 
have said: "oause of aotion baa been held 
from the earliest time to mean every faot 
wbiob is material to be proved to entitle 
tbe plaintiff to suoseed, every faot whioh 
tbe defendant would have a right to traverse." 

Id my judgment, in this ease the plaintiff’s 
sause of astion wonld not bs oomplete 
unleBS they proved the fast that they bad 
acoopted the hundi in Oaloutta in aosordanse 
with their undertaking to the drawers of 
tbe hundi, tbe plaintiffs’ sau^e of astion 
would not be oomplete unless they had 
proved that they had paid the bill io 
Oalsntta on the doe dale io aooordaose 
with their asoaptaose. For these reasons, io 
my jodgmeot, part of tbe sause of aotion did 
arise witbio the losai limits of the Ordidary 
Origioal Joriedistioo of this Ooart aod ooose* 
qoeotly the learned CoDnsel’e point with 
regard to jarisdiotion oannot bs eostained. 

Tbe only other argument whish the 
learoed Cooosel presented to ns was with 
regard to the learned Judge’s deeisioo not 
Co read or look at the evidense of a mao 

(1) (iSS;)) 22 Q. B. D. I2i at p. 132| 68 L. J. Q. 

B. 120, 80 L. T. 250; 87 W. B. 181. 

21 0. 120 at P i i8( II Inrl. Deo (n. i.) 85. 

(8; (1878 8 0. P. 107/*42 1. J. 0 |P. USi 28 h. T. 
a2| 21 W. A. 884. 
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oalled Galziri Mall, whose evidense was 
taken on oommiesion. It is olear from the 
terms of the order for the oommtssion 
that the evidenoe of a man oalled Rameswar 
alone was to be taken, bat by some 
means or other in the writ the words 
' Qatzart Mall" appeared hefcre the word 
"Eameswar.” It looks to me as if the 
person who had inserted those words 

regarded Galzari Mall" as being one of 
the names owned by the man Rameswar. 
Bat the defendants insisted apon 
Galzari Moll being examined upon oommis* 
sioD, and his evidenee was (aken on 
oommission on the 7tb of Jaly 1918, in 
spite of the protest of the plaintiffs. 
From the letterp, wbioh appear at pages 155 
and 156 of the paper-book, it is olear 
that Messrs. Leslie and Hinds were 
i Jormed by Mr. Cbaitan, who was then 
aoting as Solioitcr for the plaintiffs, that 
the order had been made for the ezami a* 
tion of Rameswar alone and Messrs. Leslie 
and Hinds were presred to wire that 
Rameswar aloco ehoold bo examined : so 
that the defendant’e Solioitora elearly had 
notioe either on the 6th or the 7th of 
July that the order did not provide for 
the evidenee of the Ga'ztri Moll being 
taken apon oommiesion, and if the defend¬ 
ants had desired to have his evidenoe 
taken on oommission (hey shoald have 
made a farther applioation to the Coart 
either before the trial or at the trial. As 
far as 1 know, no saeb applioation was 
made. The trial did coi take plaoe anlil 
the I7tb of Jaly and there was ample 
opportonity, as far as 1 oan see, for the 
defendants to make an applioation to the 
Ooart if they wished to do so. In my 
jadgmenf, the learned Jadge was right in 
refusing to read the evidenoe of Galzari 
Mall taken on oommission. For these 
reaionr, we refused the application made 
by the learned Ooaneel for the appellant 
to be allowed to read the evidenoe of 
Golzari Mall or to oall him as a witness 
in this Court. The learned Conneel frankly 
said that, if Galzari Mall's evidenoe was 
not to be read or if he wae not allowed 
an opportnnity of oalling Golzari as a 
witness in the Appeal Coart, it was hopeless 
for him to attempt to oontest theBodiogs 
of fast of the learned Jadge, whipb 
aotordingly mast stand. 


For these reasons the appeal mast be 
dismissed with oo^ts. 

MooEiBjir, J.—I agree. 
pLETCdiB, j.—I agree. 

Appeal dismiued, 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 244 or 1917.1 

Jaly 13, 1920. 

Pretent -.—Sir Norman Maolead. £t,, 
Chief Jastiop, and Mr, Jnstioe 
Fawoett. 

VITHALDAS PBABHU— 

Plaintiff—Appellant 

vertut 

SUBRAYA MANJAPPA and CTHias— 
Defendant—Respondents. 

Cii'ii Procedure Code (Act V of 1908), 0. IXJ, r. 
Execution ol decree—Attachment of decree in 
favour of jiulgmcnl-dehtor—Bale of attached decree-^ 
Procedure. 

Wliero adocreo >□ favour of a judgmont.debtor 
is attached in execution of a decree against him, 
the Court ought, under Order XXI, rule 63 of the 
Civil Procedure Code, to proceed to execute the 
attached decree and apply the not proceeds in 
satisfaction of the decree sought to be executed. 
The Court has no power to sell the attached 
decree, (p 642, col. l.j 

Whore, however, an attached decree was sold and 
was purchased by tbe attaching decroe*lioldcr 
who proceeded to execute it and realised a larger 
amount under it than he had paid for it: 

HeM, Ij that tho procedure adopted by the Court 
was quite irregular j [p. 642, col. l.j 

(2) that tho decree-holder must give credit to 
tho judgment-debtor for the full omount roalisod 
by him in execution of tho attached decree, [p. 642, 
col. 2.] 

Sesond appeal from the desision of the 
Dietriet Judge, Eanara, in Appeal No, 218 
of 1914, oonfirming the deoree passed by tbe 
Subordinate Jodge at Sirsi, in Barkhatt 
No. 283 of 1912. 

Mr. Nilkanih Atmaram, for tbe Appellant. 

Mr. S. N, Karnad, for Respondent No, 2. 

JUDGMENT. 

Maclcod, 0, J.-^Tbis is an appeal nnder 
sestioD 47 of tbe Oivil Prosednre Code. 
The 3rd defendant in Sait No. 119 of 1911 
prayed that tbe deoree-holdere realized 
moeh more than what was dae on tbe 
deoree whiob was sought to be exeooted, 
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»Ji.\ prayed that the darhhiut ehoold be 
etrnok off. The application has been 
granted in both the lower Coorte. What 
had happended waa this. In exeantion 
of their decree, the decree-holders attached 
the mortgage decree in favour of their 
judgment-debtors. Order XXI, role 53 
lays down the procedure to be followed 
when a decree, either for the payment of 
money or for sale in enforcement of a 
mortgage or charge, is attached. The 
Court shall, under sub-role (2), on the 
application of the creditor who has attached 
the decree of the judgment-debtor, proceed 
to execute the attached decree and apply 
the net proceeds in satisfaction of the 
decree sought to be exeioted. Instead of 
doing that, the Court pot up the decree 
for sale and the decree was purchased for 
Rs. 200 by the decree-holder. These 
preoeedings were absolutely wrongly con¬ 
ceived, and it certainly is very strange that, 
in the face of Order XXI, role 51, the 
Court should have allowed such a Aale 
to take place. Then the decree-holder 
having become the purchaser of the decree 
proceeded to recover what be could on the 
decree and realized Rs. 600. Obviously, 
there is no equity whatever in favour of 
the decree-holder who seeks to pocket Rs. 400 
which really belonged to his judgment- 
debtor. 

But it bas been argued that the matter 
wbiob has been dealt with by the lower 
Courts is res judicata because the let defend¬ 
ant had endeavoured to stop the sale, and 
on bis application it was held that the 
sale was valid. The 3rd oppineoi was 
Pot served with notice of that application. 
An order was obtained from the Ooart 
either that the notide might be served on the 
4rst opponent or, if be refosed to accept 
it, that snbetitated service should be effected. 
The Bret opponeut accepted service of the 
Dotisef But that cannot be taken ai service 
on opponent No. 3 who has not been proved 
to have been living with opponent No, 1 at the 
time. It -is quite possible that, if opponent 
No. 1 bad not accepted service, then sabstituted 
-BCcvioet according to the provisions of the 
Code, wonld have been effected. Then 
opponent.No. 3 wonld be bound by it. Bat 
all that we have befpre ns ia that notice 
was served on some one .who did not 
reprsssnt the 3rd opponent. Therefore, he 


cannot be considered as being bound by 
the decision in the matter. That is suffi¬ 
cient to dispose of the appall, bssause, ia 
my opinion, it is perfeotly clear the 
appellants cannot take advantage of the 
wrong procedure which was adopted by the 
Court in order to put money in their poskst 
which really belonged to their judgment- 
debtor. What would have happened if an 
outsider had purchased the decree is a 
question which need not bs gone into. 
The appeal is dismissed with costs. 

FiwoExr, J.—I ooDour. 

Appeal dismissed, ' 

■ 'IJ'l. 3 
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OALOarTA HIGHCOaRr.‘ ' * 

Appga PaOM OrtiOiKAL Orobr No. 4§ of' 

1919. ; 

Februiry 12, 1920. 

;—Justice Sir Asntosh Miokerjss, 
Xt , and Justics Sir Garoeat 
Fletcher, Kt. 

MURLIDQAR ROT—PgriTiONiR 

—Appellant 
tereus 

The BENGAL STEAMSHIP COMPANY 
LiMirio—R ispondbnts. 

CoinptinteM Act (Vlt of lOld.^, a. \fii—3uipension 
of husinett-^Wtnding-Hp-^Diacretion of Court—Daad 
lock—Suhalratumgone,principle o), token applicahlo. 

The mfttfor of granting or rofasing an application 
for win<Ung-np a Company rests oiitiroly in tho 
diaorotioD of tho Court, and, in tho caso of a 
Company whicli has snapondod buainoaa for a wholo 
year, tho potror will bo oxoroiaod oiily whon there 
is a fair indication that there is no intontion to 
carry on the buainoaa ; if tho susponaion ia satis¬ 
factorily accounlod for and appears to be duo to 
temporary causes, tho order may ho rofugod, [pt 641, 
col. Ij 

Tho fact that the firm of Managing Agents ofn 
Company has boon disaolrod, but stops liaro boon 
takon to appoint now Managing Agents, is no 
indication of a complete dood look which con oDiy 
bo romored by compulsorily winding-up the Com¬ 
pany. [p. 64», ool. l.J 

In tho absenco of proof that the objects a 
Company as sot oat in tho Memorandum of Associa¬ 
tion, cannot bo fulQllod in other ways, or by tho 
employment of other agonoios, tho principle of 
'subatratum gone' cannot bo applied, ^p. 6U, ool. 2.j 

Appeal against the judgment of Mr. Justice 
Greavee. 

Mr. 8. B, VaSf (with him Mr. 9> 0, Boss), 
for the Appellant. 
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Messrs, tangjord James and I. B, Sen, 
for the Respoodeot Compaoy. 

Mr, T. 0. P, Gibbons, K. 0., Advoaate* 
Genera), and Mr. B. 0. Ghos?, for the Res. 
pondent Haladbar Roy. 

JUDGMENT. 

Mookibjki, J.— We are invited in thia 
appeal to oonsider the propriety of an order 
diemissing a petition for the winding^np 
of a Company inoorporated nnder the Indian 
Oomiaiies Aot, 191-i. The faets are fnlly 
Bet oat in the jadgment of Mr. Jnetioe 
Greaves and we need not reoapitalate them. 

The applioatioD is supported here on three 
groands, namely, first, that the Company has 
enspended its business for a whole year ; 
seoondly, that there has been a dead-look, 
and thirdly, that the enhstratum is gone ; 
the first of these gronnds falle within the 
third olause of seotion 162 aodtheseoond 
and third are oomprised in the sixth olause 
whioh provides for the winding up of a 
Company if the Court is of opinion that it 
is just and equitable that the Company 
Bboold be wound-up. 

As regards the first of these grounds Mr. 
Justioe Greaves has pointed out that the 
matter rests entirely in the disaretion of the 
Court, as is olear from the deoisions in Ifefro- 
politan Bailtoatf Warehousing Oompany, In re 
(1), hiiddUsbrough Atsembly Booms Oompany, 
In re (2) and Oapitol Fire Insurance Association, 
In re (3). The rower will beexeroised only 
when there is a fair indioation that there is no 
intention to oarry on the business ; if the 
daspension is satisfaotorily aooounted for 
and appears to be due to temporary oauses, 
the order may be refused. Now, in the pre¬ 
sent flssB, if it be oonoeded, that the 
business has been suspended for a whole 
year, the suspension is .due to very exsep- 
tional oiroumstanoes. To oarry on their 
business, the Company employed a steamer 
and two fl%ts. The flats were aoqaired by 
Government during the War and the Com¬ 
pany have not yet been able to replaoe them 
in view of the rise in prioes. Consequently, 
the BuspensioD of business for a whole year 
is satisfactorily aooounted for, and does 
not furnisb an indioation that there is no 

nafVo w.%. 


intention to oarry on the business. In our 
opinion, no ground has been made out to 
justify the winding-up of the Company 
on the ground mentioned in seotion 162 
(m). 

As regards the second ground, it is oon» 
tended that the prooeedings of the meetings 
of the Company furnish ample indioation 
that there is a oomplete dtad look. The 
ohief promoters of the Company are three 
brothers Muralidhar Roy, Sasadhar Roy and 
Hilodbar Roy. These three formed them¬ 
selves ^ into a firm whioh beoame. the 
managing agents of the Company. Sobse- 
uoently, there was disagreement amongst 
the brothers and the firm was dissolved 
with effeot from the Ist November 1918. 
There is no room for doubt that there are 
aocte differences amongst Ihe brothers, and 
the prooeedings disclose much bitterness of 
feeling, in view of these circumstances, re¬ 
liance is placed, on behalf of the appellant 
upon the decision of the Court of Appeal* 
in Yenidje Tobacco Go, In red). Jq that 
case, no doubt, the Master of the Rolls 
(Lord Cczsne-Hardy) pointed oat that the 
twoDireotors were noton epeaking terms, 
that the so called meetings of the Board 
of Direotore had been almost a fares or 
oomody, that the Diraotors would not soeak 
to eaoh other on the Board and that some 
third person bad to convey oommonioationa 
between them which ooght to go direotiy 
from one to the other. Bat the eiraom 
Btanoee of that ease were very peoaliar and 
the rea reason for the desiaion of the 
Oonr of Appeal was that there was no 
way to pot an end to the state of thioge 
whioh eiisted, eioopt by means of a 
paleory order. Warrington, L. J I.Tg 

* J X ^ were only two 

peraone interested, that there were no share 

holders other than those two, and tut 

there were no means of overrnling. by the 

astion of a general masting of share holdere 

the troablo which was oosasioned by the 

qaarrel. of the two D,restore and share 

lioldere, in sneh oirsametanoes the Oom 

pany ehonid be woand-ap. if ther^°e“;,^ 

Ih: dLolXn o7 aT,lLe'rrf"“"K‘- 
the suit Of one of 

eacjw 7^; “o-UTi 
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other. The same principle wai appliei in 
Ne’nbridgs Sanitary St nn Liu'iiry, [n re 
(5) and an order for oompalsory wiQding.Qp 
was made on the ground that, in the sitaa 
tion which had ariien, saoh winding-ap 
order afforded the only means of enabling 
joetice to be done to the petitioners. In 
the oi'e before as, the oiraamstanoee are, 
however, of an entirely different desoription. 
No doabi, the firm of Managing Agents 
oompoaed of three members, was dissolved 
on the diet Ostober 1918; bat since then 
at Extraordinary General Meetings steps 
have been taken to appoint new Managing 
Agents. We need nob express an opinion 
as to the propriety or hgality of the pro 
eeedings taken ; bat it is safBcient for oar 
present parpose that there are ample in* 
dioations that it is possible to carry on the 
bnsiness of the Company. In such cir^ 
eomstancep, it is impossible for ns to hold 
that there is a complete dead-lock wbioh 
mast be got rid of by a oompnlsory 
ninding-Qp; the Act creates as between the 
ehare holders a domestic Tribnoa), and.nnless 
a clear case is made oat, the Oonrt will 
be slow to withdraw from it the decision 
whether the Company's bosiness shall or 
shall not be carried on, In oar opinion, 
the second groand nrged in enpport of a 
winding-op order has not be=)n established. 

As regards the third groand, itisorged 
that the whole eobstratom of the basineis 
has become impossible. Mr. Jastics 
Greaves has pointed oat that there is 
really no foondation for this contention. 
The objects of the Company, as stated in 
the Memorandum of Association, are, inter 
alia. to porohase charter, hire, baild, or 
otherwise acquire steam or other ships or 
vessels with all eqaipments and farnitare 
and to employ the same in the conveyanoe 
of passengere, mails, live stock, grain and 
other agrioaltaral prodnee and treasare and 
also of goods and merchandise of every 
description and species cn the principal 
rivers of India and Barma with their 
Iribataries, and also to ran vessels to sea, 
to any port or ports whatsoever, whether 
inland or sea board and to take vessels, 
fiats, barges and other crafts in tow of its 
vesaeli as the Company may from time 
to time determine, and to acquire postal 


sabsidiss and enter into mail or other con* 
tracts,” No doabi, the ba^insss has hitherto 
been oarried on with one steamer and two 
flits, and that the flits have been taken 
np by Government. Ba< that does not 
prove that the objeots of the Company, as 
set oat ia the Memorandum, cauflot be 
falfllled in other ways or by the employ¬ 
ment of other agencies. The principle of 
eabatratnm gone clearly cannot be applied 
to a case of this description. Two ilinstra* 
tions of that class of oases will be fonnd 
in Haven Gold Mining Co., In re (6) and 
German Dite Coffee Oo., In re (7). In the 
flrst case, the prioeipal and enbstantial 
object of the Company was to acquire a 
partioolar gold mine in New Zealand, and 
the title to the gold mine altogether failed. 
In the second case, the object was to 
manufacture from dates a eubetitute for 
coffee under a German Patent, but the 
German Patent was not and could not be 
ob ained. In snob oases, it ooald be right* 
ly held that the sobstratam was gone, 
notwithstanding that the Memorandam of 
Association contained general objects and it 
might be jaetly ruled that a majority 
coaid not bold a minority to the spetnla* 
tive continaation of a scheme which bad 
proved futile. That doctrine has plainly 
no application here. We are conse^aently 
opinion that there is really no fouoda- 
tion for the application which has been 
rightly dismisied. 

The appeal is acoordingly dismissed 
with costs, one set cf costs to the Company 
and one sst to the opposing share holders. 

FLtTcexp, J.—I agree. 

Appeal di$mi$$el. 


(0) (1882) 20 Ch. D. 10b 61 L. J. Ch. 242i 46 L. T. 
322; 30 W. B. 389, 

(7) (1882) 20 Ch. D. 160; 51 L. J. Ch. 664; 46 L. 
T. 327; 80 W. R. 717. 


(6) (1917) 1 Ir. E. 67 at p. 87. 
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P, S. PILUT V. UOTTtUIlM UUNlOlFiL COUMITTIE. 


LOWEa BURMA OH EF COURT. 
Gkimikal Revision No. 346 B up iyl9. 

January 15, 1920. 

Prettnt Mr. Justioe Robinson. 

P. S. PILLAY— AppLiCiHt 
certuB 

MOULMEIN MUNICIPAL COMMITTEE 

—Ebsponoint. 

Bye-fatw, AfunicipaJ, valKiifv of, test ol—Intc>> 
pretation, rule of~Burma Municipal Act (III oj 
180*^^, t. 142 (d), byc-laws viaAc under—Byc-laic 
prescribing liccnte-fce for lodging houses, whether 
ultra vires. 

In determining the validity of byo-iawe made by 
public representative bodies under statutory 
powers, their consideration is approached from a 
different standpoint from bye-laws of Railway or 
other Companies which curry on business for their 
own proQt, although incidentally for the advantage 
of the public. Courts of Justice aro slow to condemn 
Municipal bye-laws ns invalid, on the supposed 
ground of unreasonablonoss, and support them if 
possible by a “benevolent” interpretation, and 
credit those who have to administer them with an 
intention to do so in a reasonable manner. Hut, on 
the other hand, if a bye-law necessarily Involves 
that which is unreasonable, it is tho duty of the 
Court to declare it to bo invalid ^p 64^, col. I.] 

A bye-law of a Municipal body requiring keepers 
of lodging-houses to pay a liconso-fee reckoned on 
tho maximum numlwr of lodgers authorized, 
although tho actual number of lodgers in tho house 
may be less than tho authorized number, is not 
illegal or ultra vires, [p. 646, col. 2.] 

Messrs. Ooieaf;t and Das, for the Appli 
eaot. 

Mr. Qtnwala^ for the RespondeDt. 

JUDGMENT,—The applioant P. S. Pillay 
has been eoDvisied QDderseotioD 180 of the 
Burma Manieipal Aot for keeping a lodging 
boQse witbont having the same registered and 
lieensed and fined one rupee. He now eomes 
to this Court to test the validity of the bye¬ 
law under whieh the Munisipality aoted. He 
is the owner of a tenement lodging bouse 
in Moulmein, and bye laws bad been made 
under seotion 142 elauee (t/) for fixing and 
varying the number of persons who may 
oeeupy a lodging bouse, for rendering 
lUenses neeessary and for fixing the fees 
payable for eueb lieenses, and the eon 
ditions eubjeet to wbieb they shall be 
granted and may be revoked. The bye 
laws provide that no person shall keep a 
tenement lodging house unless it baa been 
registered and liaeoaed, and that before 
the house is registered and lisensed it 
shall be iospested by an offieer generally 


or speoially appointed in that behalf by 
the Committee who is to report in writing 
to the Committee whether the bouse is 
saffioieutly ventilated and satisfies other 
requirements, and eepeoially as to the nam« 
ber of lodgers that ean be properly 
aoeommodated in the several rooms. It is 
then provided that any person wishing to 
have a lodging house registered and lioensed 
shall make a written applioation in a form 
that is given. This form does not provide for 
a prayer as to the number of persons for 
which a lieense may be granted. Then 
tha rules provide that no kesper of a 
lodging house bhii), at any one time, 
reoeive or allow to be reoeived into the 
house a greater number of lodgers than 
shall be fixed by the Committee as the 
maximum number of lodgers authorized 
and spesified in a oertifioate in the pre* 
soribad form. This form gives the maxi¬ 
mum number of lodgers authorized. The 
last rule to whieh it is neoessary to refer 
preeoribes that the fee to be obarged for 
the lioen«ing of oaoh lodging boose shall be 
two rupees for eve>y lodger aotborized in the 
oertifioate, tbatistosay, twioe as many rupees 
as the number of lodgers aotborized. It 
had been the praotioe for applieants to 
epeeify in their applioations the number 
of lodgers whieh they wish should be 
speeified as the maximum number, and 
provided that number was less than the 
maximum number wbieb the Assistant 
Health Officer had reported as being per* 
missible, licenses for a lesser number were 
issued and fees were obarged according to 
that number. This practice continued even 
after the bye*law8 assumed their present 
form, but it was brought to the notice of 
tbe Committee that they were losing re* 
venue, aud it was decided in future to 
charge fees strioly in accordance with tbe 
present bye*law8. The applicant applied for 
a license for thirty lodgers in respect of a 
bouse held by tbe Assistant Health Officer to 
be fit to contain tbirty-uine lodgers. The 
Munieipality declined lo issue a lioeuse 
unless fees were paid on tbirty'Dine, and this 
the applicant refused to do. Ae he took out 
no license, he has been prosecuted. It is 
urged that the whole object of tbe Aot 
aud tbe bye-laws made under it in respect 
of lodging bouses is to iuenre the public 
bealtb, and public decency : and that, aud 
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rot the revenue must be the firit eon- 
BiJc.at.on of the Munioipality in edmi- 

ms ir'r_g the power that they have under the 
Aot The powers were given not to supply 
the Munta.psl.ty with a souree of revenue, 
but pr'tunr.ly (or the preservation of the 
publio health, and the provision as to 
fees was intended only to enable them to 
prcvioe tie nrcenrry staff („ inspeotion, 
and for erforoing the bje laws. It is urged 

that when the Arsistant Health Offioer has 

seit.6(d frr Ih.rty.mne lodgers, the primary 
Ob eet of his inspeetion and sertiBsate 
will be even better served by entering 
in the oertifieate thirty instead of thirty, 
nine as the maximum number, and that 
>f lie proprietor fo wifibefl there is do- 

h.rgto present the Monieipalify acoeding 

to ha rrqceet. atd (hat that nqtat being 

cmicfptly reacoratlr, fhe Moniolpality is 
tonnd to grart it. 

The roles as to the iotorpretation of 
oflh Aolfl as the Burma Monioipal A«t are 
aid down m Maxwell on the Interpreta- 
t.on cf Statute., fifth Kdilion, page 48J, 
Holts and byelaws made under 

Btatnlory powers enforceable by penalties 

are ocnatioed l.ke other provisions en- 
oroaohing on the rights of pereone. They 
most- on pain of invalidity, be not oorea- 
eonable, nor m exoees of the statutory 
power autbor.sing them, nor repugnant to 
that Statute, or to general principles of 

.determining (he validity of 

bye laws made by poblii representative bodies 
onder statutory powers, tbeir eoneidcra. 
lion 18 apprcaahed from a different stand- 
point from bye laws of Railway or other 
Ccmpaniee, whioh carry on boeiness for 
tbeir own proGt, although inoidentally for the 
advantage of (be public. Courts of Justice are 
slow to condemn Municipal bye-laws as in- 
valid, on the eoppoeed ground of onreaeon. 
ablenese, and support them if possible by a 
benevolent” interpretation, and credit 
those who have to administer them with 
an intention to do so in a reasonable 
manner. But, on the bthcr hand, if a 
bye-law nesesearily involves that which is 
□nreaaonable, it is the duty of the court 
to declare It to be invalid.” On the other 
hand, It 18 pointed out that “where the 
Btatote conferring the power to make 

with the provisions of the Stotote 


and net repugnant to any other law in 
lores, shall have the force of law when 
oonGrmed by tbe executive, it is doubtful 
whether a Court would not be precluded 

from qoestiomug the reasonableness of snoh 

bye-lawp, or whether they are ultra eiVe#, 
onless it be in some very extreme case.” 

In considering these bye-laws in the 
light of tbefe principles, it is impossible 
to say that they are ultra tires of tbe 
powers given by the Act, or that they 
are uLreasonable or invalid as being re- 
pugnant to general principles of law. 
U is essential that tbe maximum number 
of ledgers which may properly be permitted 
must be speciGed. and it is impossible 
to Fey that the Monioipality ig not aa* 
thonzed to^ charge feea on that maximum 
number. I nless the byelaw can beheld 
^ bs invalid as being nureaeonable, the 
Court is not jostiGed in interfering. At 
the samo time, it is impossible not to 
admit that the applicant’s request is per¬ 
fectly reatonable. This is a tenement 
lodging boose divided for eeveral families, 
and to compel him to pay fees calculated 
on the nsaximom number reported bythe 
Assistant Health OQScer may only lead him 
to lake in more lodgers to the discomfort 
of families oeoupying a tenement or 
compel him to alter tbe construction of 
the bouse by reduoirg the size of the 

tenements to the detriment of families who 
might otherwise occupy the present accommo¬ 
dation. The wisdom of (be Committee may 
be questioned, but it is not for this Court 
to dictate to them, and the Court has no 
power to interfere where the bye law is 
valid and legal, as it is in the present case. 

The application is dismissed. 


Applieotion diimiiied, 


♦ 


I 
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Vol. LIX] 

BABU V, EUPBROB. 

f ALLAHABAD HIGH COURT. 
OftiMiMAL Revision AppuoiiiOH No. 384 

OP 1920. 

Jnly 23, 1920. 

Freteni Mr. Jostiee Piggott. 

RAHU IND OTHERS —ApPLIOiNTd 

vtnus 

EMPEROR— Opposite Pabtt. 

Cnminal Procedure Code (Act V of 
56, llO—/4ccu««i, discharge of, from custody—Magis^ 
Irate, jurisdiction of, to onlor further detention^ 
Proceedings ur*dcr s. \10—Defence evidence, when 
should not 6c discredited, 

Whoro by tho order of a Mapistrato a person is 
discharged from custody on tho ground of in- 
sufficiout ovidenco to connect him with tho offence 
in connection with which ho was dotainod, tho 
Magistrate has no authority to direct his further 
dotontioD in connection with a diflerent matter, 
unless and until ho has boon ro-arrestod by tho 
Police under section 66, Criminal Procoduro Code, 
[p. 648, col. 1.3 

In a proceeding under section 110 of tho Criminal 
Procoduro Code, tho fact that a largo nunibor of tho 
dofonco witnesses nro casto-foliows of tho accused, 
many of them coming from villagas sevoml miles 
from tho village of tho accused, and that they havo 
come forward voluntarily without being summonodis 
not BulTicient to discredit their evidence, notwith¬ 
standing that they admit frankly that they havo como 
forward because they regard tho accused as head 
of their brotherhood and look upon it ns a slur on 
tho brotherhood that the accused should bo treated 
as a habitual thief or robber, [p. 549, ooL 2.] 

Onminal revision against the order of 
the Distriot Magistrate, Moradabad, dated 
the 25th May 1920. 

Messrs. Uehal Ohani and K. R, Dang^ for 
the Applioaots. 

Mr. R. Makomton (Assistant Government 
Advooate), for the Opposite Party, 

JUDGMENT.—This is an applioatioo in 
revision in sonneotion with a prooeeding 
under restion 110 of the Criminal Pro* 
esdare Code in whiob ten persons were 
originally involved. All of them have been 
ordered to famish seoarity to be of good 
behavioor. Eight of these appealed to the 
Dietrist Magistrate, bat witboat sasoese. 
The appHsation before me is on behalf of 
four of these persons. Tbe resord shows 
that tbe ten men oonserned were Brst 
arrested on saspision in oonneotioo with a 
partioalar ease of daeoity. They were arrest* 
ed, therefore, under seetion 54 and not 
ooder seetion 55 of the Code of Criminal 
Proeedare. Aetion was then taken under 
teekioD 167 of the same Code and these men 


were lodged in the looal jail under the 
warrant of a Magistrate. The investigation 
into the ease oontinued for some time 
longer end b3fore it was eompleted, and 
before any Gnal report had been sent in 
under sestion 173 of the Criminal Prooednre 
Code, the invstigating Police Offioer eame 
to tbe flonolusioD that there was no suffieient 
evidense or reasonable oause of snspioioo 
to justify further prooeedings against these 
ten men on the daooity charge. It doea 
not seem to me that the Code of Criminal 
Proeedore makes any express provision for 
a ease like thi», in wbiah an asoused 
person, after having been arrested, forwarded 
to a Magistrate and oonBned under a 
Magistrate’s warrant, is found by tho in« 
vestigating Poliee Offiser to have been 
arrested npon insuffioient evidense. I sbonld 
have thought that, ordinarily, a person so 
arrested wool! remain in sustody until 
the final report undfr sestion 173 of the 
Code bad beso submitted and would then 
bs released under the Magistrate’s order, on 
the ground that tbe Polioe report disslosed 
no adequate ground for further prooeediogs* 
1 am told, however, that the praatisa 
generally adopted is to stretah the pro* 
visions of section 169 of the Criminal 
Prosedure Code, although that seation in 
terms applies only to the case of an asoused 
who has never been forwarded to a Magis¬ 
trate. Apparently, the aommon prooedura 
is for tbe investigating Poliae Offiser to 
report to tbe Magistrate under wbosa 
warrant the aosused has been oommitted 
to jail that he desires to release him 
under sestion 169 of tbe Criminal Prosedura 
Code. The Magistrate theu sends for tho 
assused from the jsii, disshargea him from 
the sustody of tbe jul authorities and 
hands him over to tbe investigating Poliso 
OCfiser ; when this has bssn dons the Polioa' 
Offiser sin exsroise the authority given 
him by seo'ion 169 aforesaid to release the 

assused. 

Tbe peouliar feature of tbe present ease 
WAS that the investigating Poliae Offiser 
or offisera, although failing to find euffisient 
evldenae to justify farther proaeedings' 
against any of these ten men on tho 
charge of daaoity, aame to the aoDoluaion 
that the ten persons arrested were membere 
of a gaog assoaiated together for the pur* 
pose of habitually eommitting thefts ftnd 
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robberies. They rfeWred infaot to inetitule 
proceediDgs agsir.t tr-m order eeotion 
110, Cnmical Prroco'u.e Cede. A rer«rfc 
flnbstaDtially (o tliin cfFtct was f-ubtiiit(ed 
to tbe Magiefrafe by wbcee warrant tbe 
aeeoeed bad been oomraitfed to tbe jaij. 
The order papeed cn this reprrt war, in 
my opinicr, irregular and rot to be jostified 
by anythirgin tbe Code of Criminal Pro. 
oedore Soffiorei.t information had i.nt 
been laid before the Mogi^tialo to warrant 
hi8 passing an order order seolion 112 of 
the Criminal Prcotdure Cule. Inderd, 
it wonld appear that ho was not tie' 
Magistrate who 1 ed jarisdiction to pass 
any soob order. If, Ihcreforo, the ten 

aeoDsed pereons were to be disoharged from 
•nstedy, BO fur aa tfio daooity caee was 
eoDflerned, no Magistrate had aiiy authority 
to direct their farther detention in oostedy 
on a different matter, aijlet-s aijd until they 
had been re-aire-teu by tlie I'olico under sec- 
tioD 55 of tbe Criminal Procedure Code, The 
Magistrafr, however, eeems to have treated 
this as a mere feohi ioa) ditBoolty and to have 
BBsomed (bat there bad been a purely 
formal disobargocf the aeoused under see* 
tioo 169 of the Ciiruina) Preoedure Code; 
but be ought to have allowed the Police to 
re arrest them under Fectiou f 6 of tho pome 
Cede. Tbe order he passed was that the ten 
eosufed perrons should be further detained 
io jail Qoleis thry oculd furnish security 
lor their appearance when required. It 
KBS net until 12 days after this (hat a 
formal repcit was laid by a competent 
Police Officer before a MagiFlrate havirg 
joritdiolioD in (be mailer uedrr eertion 110 
of (be Criminal Procedure Cede, and, three 
days later, the eaid Magistrate having 
•auecd the ten aceuEid to bo broeght 
before him frem (be jail, drew up nnd 
commuDioafed to them the necessary older 
under lection 112 of the Criminal Prcee* 
dore Code initiating the proscoulicn for bad 
livelihood. It bae been contended before 
me (bat, on the principles laid down by a 
learned Judge of (his Court in Matku 
V. Bmptror (1), these irregularities 
attendant on tbe mitialion of the proceed- 
inge would in themselves justify this Court 
in quaebing tbe orders which have been 


passed against these aicnsed persons, or, at 
any rate, against those eight out of tbe 
to!. aooQsed who contested the matter in 
the Trial Court and appealed to the Dis- 
tnot Magistrate. I think this contention 
H ba^ed on Fome misapprebeDafon as to 
the meaning of tbe decision above referred 
to and the evils against which that decision 
was directed. This Court was dealing in 
that cape with an accused person who bad 
been tried and acquitted and ordered to 
ho released by a oompstent Court, but 
who was then immediately re-arrested, not 
beoause of any fresh information received 
as to his character or repute, but in ac¬ 
cordance with a sfouding order, most 
improperly jsiued in that particular dis¬ 
trict, diiecting that all accused persons 
Bcquitted on a charge of dacoify should 
he immediately arre-ted uoder section 55 
<f Ui3 Criminal Procedure Code. 1 am of 
opinion that, although the proceedings 
prior to the passing of the order under 
section 112 aforesaid were irregular, and 
though, I have thought it right (o point 
out rry objeotiors to those proceedings, (ho 
irregularity was cored when the accused 
perfof.s came before the Magiatrete on (be 
l;Uh (f February and the Magistrate, 

having jurisdiction to do so, proceeded upon 
proper materials to pass the formal order 
under section 112 of (be Criminal Procedure 
Oode. 

Having said (his, however, I feel bound 
to odd that tbe carious fashion in which 
this pioseootirn for bad livelihood was 
initialed boa led me to examine the record 
with greater strictness than 1 wrnld other¬ 
wise have IhcDght necessary. The accused 
pcrscEH were a coricuely miscellaneous lot 
to have formed a garg habitually ascooiat* 
ed for tbe purposes of oommittirg thefts 
or daocities, 'lo take the case of tbe 
eight persers dealt with by the District 
Magistrate, they belonged to seven different 
oas(e» aid camefrem eix different villages. 
Areumiig it to be in no way impossible 
(bat such a mierellanecns assortment of 
accused perions might have been associated 
trgsther for tbe habitual oommiseion of 
(hefts cr dacoities, ore would certainly 
feel inclined to presume (bat they wonld 


(1) 60 Ind. Cm. dfcOj 17 A. L. J. 
101 20 Cr. L. J. 9Si 41 A- 483. 
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6 nd it impossible to carry ou inch associa¬ 
tion without providing a competent in¬ 
vestigating officer with foverwbelmiog 
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evidenae of the faot. Another orltioi^im 
whioh I have to make against the pmoeed* 
logs in the Conrt below that there seems 
to me to have been an attempt to oombine 
the provisions cf olao^es (a) and (f) of seotion 
110 of the Criminal Prooednre Code, and 
that) as regaida some of the aooused 
persons at any rate, the judgments before 
me do not olearly show whether the Courts 
below were eatisSed that these men were 
habitual thieves and robbers, or whether 
the astion against them was based upon 
a general Bnding that they were desperote 
and dangerous persons within the ssope 
of seation 110, olanse fj), of the Code. 
The point is not a purely formal one, 
beeauee, under seation 117 of the Criminal 
Proaedure Code, the faat that a pereon is a 
habitual offender may be proved by evidence 
of general repute or otherwise, but there is 
no eimilar provision to relax the ordinary 
rules of evidenoe where the aase is eought 
to be brought under alaose (/) of seation 
110 of the Criminal Proaedure Code. For 
these reasons, I have, as already stated, 
examined the record of this case with 
more particularity than would ordinarily 
be considered necessary upon an 
application in revision. I have acme to 
the oonalusion that the prosecution case 
figainfit three, at any rets, of the 
applicant?, Rahu, Narpat and Kharga, is 
a bad one, and that the orders against 
them are liable to be set aside, not 
merely on the general merits of the aase, 
but on a epeaiha ground whiah has been 
repeatedly held by this Court to be soffi- 
eient to warrant interference in revision. 
Rahu and Narpat are brothers, jats by 
caste As against the allegations made by 
the proseaution witnesses they wore able 
to produce an exceedingly voluminous body 
of evidenae for the defence, no fewer 
than 4b witnesses coming forward to give 
them a good aharaater. The defence wit¬ 
nesses, moreover, proved that these men 
ere eubstantial cultivators, that thoir 
methods of life are suob as to render it dis¬ 
tinctly unlikely that they could find time 
to indulge in the habitual aotumission of theft 
or robbery. This large body of defence evi¬ 
dence has been brushed aside by the Courts 
DCiow upon what seem to me a wholly onade- 
WU groQude. The District Magistrate him- 
WW wtisfied tbRt these two men ware 


substantial cultivators, with a considerable 
amount of oouoanoy hnd. Hs think) that 
the evidenae produodd by them in theirdefeoce 
is wholly discouoted by the fact that 88 of 
their witnesses are their caste fellows, many 
of them oming from villages four miles or 
more distant from that in which Rahu 
and Narpat reside, and that these wit¬ 
nesses came forward at their trial volao* 
tarily. without being snmmoned. Some of 
the witnesses admi ted frankly that they 
had come forward bsoauie they regarded 
these accused as tarpanch, or beads of 
their brotherhood, and look d upon it as 
a slur upoo tlu b.-'otherhood generally 
that these men should bs treated as habitual 
thieves u':d robbsro. 1 cannot see in this 
faot anything which should discredit the 
evidence for the defence. On the contrary, 
it impresses me with the good faith of 
the witnesses and their honest and em¬ 
phatic belief that these two men have 
bsen prosecuted in oousequenoe of some 
private feud, of whioh there are certainly 
traces on the record, and that they really 
are respectable persons eujoying the oon- 
Bdeuoe of their community. I have ex¬ 
amined the defence evidenoe for Rharga and 
Oheta on the same lines. I thought at 6rst 
that the Trying Magistrate had given nothing 
whioh could be de^cribod as a reason for 
disregarding the evi 1«..i., of the 18 witnesses 
pr.daced by Kotr^a lo his dofenje. I 6od, 
however, tin*, in a liter passage of his 
jadgmsu*, where lie is di^ca-sing the defence 
evidence prodnaei by another of the 
aaonsed persons, he make’, as it were, an 
iooidental remark that, in his Opinion, 
Kharga’s defence witnesss'-, as wsll as those 
for the aocosed persons whose case was 
immediately under oonaideratiop, had no 
feuih adequate opportunities of forming an 
opinion as to the character of the accused 
persons as to make their evideuoa of auy 
value. Upon thi^-, I have basn through 
the defence evidence of Kharga in detail, 
and I think it sutliMent to say that it 
form*, in ray opinion, a subitan iil and 
serioas biiy of evidence which ought nU to 
bo brushed aside for the roason.s given by the 
Migistrato. After oarefal ondderatiou, I 
have decided that the cam of the applicant 
Cnela, stands upon a dirfsraut footing. His 
defence evidence was in noed in with that 
of a Muhammadan accused of tbf num^ 
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of Rahim, a oiroomatanse whioh alone 
would corroborate the proseoation assertion 
that there most be some especial and 
peonliar association between these two men. 
The evidence itself strikes me nnfavoarably 
and I certainly cannot take it apon myself 
to say that the body of proseoation evidence, 
where it affects Cheta, is ontweighed or 
' any thing like ootv^eighed by the evidence 
prodnoed by him and by his co-accased, 
Rahim, jointly. 

The resalt is, that I dismiss this appli¬ 
cation Eo far as Cheta is concerned. I 
allow the applications of Rahn. Narpat, 
and Kharga and set aside the orders 
reqoiring them to famish secarity to be 

of good bebavionr. If the^e men are in 

* 

costody they will be forthwith released; if 
they have famished secarity, their own reoog* 
ni/.ance-boods and those of their sareties will 
be discharged. 

AppUcaiion of Oheta dismintd 

and of the othert alloxed. 

♦ 

yt 

J-' 

-T' 
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liAHORB HIGH COURT. 

Obiminal Rbviiio.k Peitnos Nu. 1063 

or 1920. 

November 19, 1920. 

Piesent: —Mr. Jnstice Martineaa. 

ANANT RAM-Ooavicr— 

PcTlTtONIR 

VertuS 

EMPEROR— Risposdiiit. 

Penal Co(U (Act XLVof 27, 

•ton of ioife <n account of husband, nature 
Entry into house ieith wife's consent with intent to 
commit adultery with her^ whether offence^ 

Whore, in aboonse from homo, tho nccuncd 
entered hU houio with hia wifo'o coiuont in prdor to 
ndaltery with beri 


Held, (ll that the acoosed was guilty of the offence 
speciSed in sootion 461, Indian Penal Code; 

(2) that tho house being in tho wife's possession 
on account of hor husband, it was in his possession 
within the meaning of section 27, Penall Code, 
and tho consent of tho wife to the entry of tho 
accused could not save him. 

Petition, under section 439 of the Code of 
Criminal Prooedore, for revision of tbe 
order of the Sessions Jadge, Barnal, dated 
the 19tb Jane 1920, varying that of tbe 
Magistrate, First Class, Karnal, dated the 
30th April 1920. 

Bakhsbi Tek Ohand, for the Petitioner. 

JUDGMENT.—It has been fonnd by tho 
Ooarts below that, in Kandan’s absence, tbe 
petitioner entered Eandan’s boose at abont 
midnight with the intention of committing 
adoltery with Kandan'c wife, Bodbn, 
and be has been convicted of an offence 
under section 4)1, Indian Penal Code, and 
aenteoced to six months' imprisonment. 

It is orged that the evidence is oonflio* 
ting in regard to tbe place where Badbo'e 
little girl wai at tbe time when tbe men 
who are said to have oaagbt tbe petitioner 
in the bonse arrived, two witnesses saying 
that she was inside the boose and that they 
broDght her co^, while the third says she 
was already ootside when they came. This 
discrepatoy seems important, and I see 
no reason for not accepting the finding of 
the Oenrta below on tbe facts. 

The contention that the petitioner aoald 
not be prosecuted except on the complaint 
of Badho's bnsband is ontenible. Tbe 
proseootion is not for the offence of adultery 
but for that of committing house transpass 
with intent to commit adultery. 

The main argument for the petitioner is 
that as the h ) 08 e was in tbe possession of 
Budho and bo entered it with her consent 
he is not guilty of an offence. I cannot 
agree with this argumeut. Kandan lived 
in tbe house and bis absence from it was 
only temporary. The house was in Bodho i 
possession on account of her baiband, and 
it was consequently in her husband s posses¬ 
sion within the meaning of the Indian Penal 

Code (section 27). 

Tbe conviction is correct, but tho petitioner 
has already upder^oDe thw njoqths iw 
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priaoDment, and I think that this ia a aaffi* 
aient panishment for the offenoe. I aooord' 
iogly rednae the eentenae to the term of 
impriaoDmeot whioh the petitioner has alredy 
nndergone. 

Sentence reducei. 


PATNA HIGH COURT. 

Cbiuinal Afpbal No. 103 op 1920. 

Jnne U. 1920. 

Preient:—Mr. Jaatioe Ooatte and 
Mr. Joatiee Saltan Ahmed. 

MADHU MAJHI anoothbrs—Appbll&mts 

Virsut 

EMPEROR—Oppositb Partt. 

Criminal Procedure Code (Act 1’ of 1898^, rf. 164— 
Confeesion, record of, when not in accortiancoicith inw. 

A confession rocordod in answer to tho question— 
“(After dno warning^ do you wanttosay anythinfj ?“ 
without any indication of what tho duo wnminj; 
was, cannot bo accepted as a confession recorded 
in accordance with law. 

Criminal appeal against the order of the 
Seseions Jodgr, Parolie, dated 29th March 
1920. 

FACTS.->The oonfeseion waa recorded by 
the Magietrate as follows:— 

*'Q.—(After dne warning). Do yoa want 
to say any thing P 

“a.—I want to say what is trae, 1 won’t 
make falne etatement. 

*‘Q,—What do you want to say 

Then follows the main oonfeasion. 

In the end the Magistrate recorded the 
following certiBoate. 

' The confession has been recorded when 
the accaeed has been in Coart-room for 
about two hoora while other cases were heard. 
It is very straight forward, i am convinced 
that it is volantaty.” 

The Magistrate was examined as a witneie 
at the trial and stated : " I am satisfied the 
eonfeesioD was a volantary one and I gave 
him the neaal waroiog." 


5n 
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The Assistant Government Advooate, for 
the Grown. 

JUDGMSNT. 

GouiTi*, J,—The appellants in this case 
have heen convicted nnder section 396 of the 
Indian Penal Code and have been sentenced 
to ten years' rigorous imprisonment each. 
The convictiona are based on the retracted 
confession of one of the appellant?, Madbu 
Majbi. The only question put by the Magis¬ 
trate before recording the confession was 
“(After due warning) do you want to say 
anything?” What the due warning was we 
are not informed and it is clear that this 
confession has not been recorded in accordance 
with law It is impossible to accept it, and 
with it the whole basis for the convictions 
disappear. I would aeoordingly allow this 
appeal and, setting aside the conviction and 
sentences, acquit the accused. 

SuLTiM Abmbd, J.—I agree. 

Appeal allotted. 


PUNJAB CHIEF COURT. 

Ciiliil>'<Ai. AppbalNo. 17 UP 19i '. 

February 14, 1919. 

Fretent: —Mr. Justice Chevis. 
MANGAL SINGH AND oiaiKS—CoNViOTs— 

Appsllants 

vertui 

EMPEROR— Prosicotor—Rbspokdbnts. 

Cniminal Procedure Code (Act V of 1998^ i. 350— 
Paihtrc (o comply tt’iV/i provision* o/ section, whether 
vitiate* proceeding*. 

Tho cofio of tho aooQ 80 (t was taken up by a 
Uagistrato who, aflor recording tho prosooution 
oridonco and framing a charge, was transferred. 
Ou tho case coming before his aucccssor thoaccusod 
applied for n trial dc novo, aud tho Magistrate fixed 
a date for tho trial, but took it upon an earlier 
date without notifying the change of date to Coun- 
sol for the aocusod, aud ou this date ho merely 
read over to each witness tho statement recorded 
by bis predecessor, asking such further questions 
fM bo thought nooessary. On a subsequent date 
Coansel applied on bohalf of oocosod to ro.call 
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certain of tho prosecution witncHsea for cro«B. 
examination, but this wag rofiigoil: 

fiel'l, that the whole of tho procoediiiffg wero 
irropulnr and unfair to iiccuseil, wlio had a right 
under section of tho Criminal Pmcoduro Code 
to demand all the prosecution witnesses to be’ 
ro.flummoned and rc-hoard. andithat the proeeodings 
must, thoreffire, be sot aside. 

Appeal from the orPer of the Magistrate 
first Clagp, exeroising enhanoed po-vera ander 
eeation dO, Criminal Proosdare Code, Maltao, 
dated the 19th Deaeraber 1918. 

Mr. Bri} Lil, for the Appellant. 

Mr. Da/ry,7ipfe, Assistant Ljgal Ri.nembr. 
anaer, for the Respondent, 

JUDGMENT.—The three appellants have 

been tried and aonvieted of boose breaking 
by night. The aase aame before Monsbi 
Aminolla Khan, Magistrate, who reaorded 
the profeootion evidenee and framed a aharge, 
bat wasthentr^nsferred before the trial ojold 
be eompleted. The aase then eama before 
Lala Han Chand. On I6th November 1918 

Lala Kewal Kishen, Pleader, appeared and 
asked for a trial de novo, and requested 
that it might be taken op at Sadr Bat 
the Magietrale fixed 9th and 10th Deoembar 
1918, for^the trial, to take plaoe at Maaleod 
Gapj. For some onexpUined reason the 
Magistrate took op the ease at Maoieod 
Ganj on the 6th Deoember. No legal 
praolitioner appeared, nor does it appeer 
from the reeord whether appellant’s Pleader 
was ever informed of ohango of date. The 
proseoation witnesses wfre examined, and 
the etatemente of t‘ie acoased were reoord* 
ed, and the ease was aijonmod to the Hth 
Desember 1918. On the Uth Ddoember 
Lala Kewal Kishen asked that eertain 
proaeeation witnesses ehoald be re-eammoned 
for farther oroas^examiaation. This was 
refoseJ, the Magistrate writing ; “Jt is by 
defenoe Counsel who is reoently engaged too 
latCf oannot re«oall the proseootion witnesses 
when aesQied did not like to do so.” Two 
defenee witnesses were then examined, one 
on the Uth and one on the 18(h Desember 
and the trial then sloaed. 

Another point to be noted is that, 
when the proseoation witnesses were ex* 
amined on the 6th Deoember, they were not 
really re heard. 

Their statements reeorded by Manshi 
Aminnllah Khan were read oat to 
them, and admitted by them to be oorrest, 
the MagutnU nurely wkioff nih fiiylbe; 
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ti . qiKamsacs of .^usioi 3)0, Oriaiaal 
Pfooedare Code. 

The whole of the pDoeedings be* 
fore Lala Hari Chand seim to be irregular 
and ooftir to the aopellan'is, who ha^e 
been deorived of the benefit of Ooaa^el. The 
request of the 14th Dioember was a very 
reasonable one and might well have been 
allowed. The asoased had a perfeot right 
ander eestion 360 to demand that all of 
the prosesatioD witnesses sboald be re*8um« 
moned and re-beard, t e, that their evidenee 
ehoald be resorded anew, not merely that 
their former statement should be read oat 
to them. 

1 asoept the appeal and setting aside 
the oonviotion and sentense and all the 
proseedings in Lala Hari Oband’s Ooart, 

I direot the appellants be re tried. Lala 
Hari Chand has been transferred from 
Maltan, The fresh trial will be by tbe 
Oistriot Magistrate or by easb Magistrate as 
be may depate. Care mast be taken to see 
that this time tbe provisions of seotion 350, 
Criminal Prosedare Code, are properly ob> 
served. Tbe assased will remain in ander- 
trial losk ap pending re trial aaless the 
Dietriet Magistrate should sea eaose to allow 
them oat on bail. 

Appeal acapied. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

CsiMiNAL Rivisioir Applioatioh No. 64 

or 1919. 

September 15,1919. 

Prmnt :—Mr Kineaid, J. 0., and Mr. 

DeSoaxa, A. J. 0. 

Shiekh FAIZ MAHOMED-ApplioiMT 

vwtui 

EMPEROR— Opposite Partt. 

Cnmtnal Proc4durt OotU (Act V oj 1898^, t. 260— 
CompUiinl dumuMd ai faUs and maiiciou$-^Ootn» 
plainant, liability of, to pay componoation—Ootn^ 
plainanl, who is. 

if. oolistAd In a Labour Corpg, end a fow daya 
later deserted, whereupon 8 , was deputed to eearo h 
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for him, 8. reported to the Commandant that in 

his ondoavours to arrest if. ho had been assaulted 
by two other persons who hud released if. Iho 
Commandant invoked tho aasistanco of the 1 o ice 
who. in the first infornation report, de8cr.l>o(l S. 
at the complainant I ho pointed out two men as those 
who had assaulted him and released they were 

arrested and sent up f-»r trial, but tho MaRistrate 
discharirod them findinf? the complaint to be f.ilso 
and malicious, and ordered S. to pay compensation. 

In revision It was ur^cd that 8. di<l not ilo tho 
complaint and that as there was no findinR that tho 
complaint was frivolous or vexatious tho order for 

compensation was not justified ; i „ 

Beld. lU that 8. was tho complainant as it was lio 
who pointed out tho men whom he falsely alleged 

had effected tho release of if.} 

(2) that tho finding that tho complaint was false 
and malicious was tantamount to finding it to lie 
vexatious, and that tho order for compensation was 
justified. 

Appliaation to set aside an order of tbe 
Magietrate, Karaabi. 

Mr. KtiPachand Vasanmal^ for the Appli* 

•aot. ^ 

Mr. 'i, Q. Elphintton, Poblio Proieoutor 

for Sind, for tbe Crown. 

JUDGMENT.—Tbe facts of this applioa- 

tion are shortly aa foil'WG : On tbe 2nd cf 
January 1919 one Ali Mahomed Kbodabox, 
a rearniting agent, took a man aalled Mabcmcd 
Box to Captain Shepherd, Commandant of the 
Combined Labour Dei 6 t, (o be enlisted. He 
was duly enlisted and reaeived an advance 
of Be. 15 0*0 and deserted a few days later. 
The Commandant complained to Ali 
Mahomed who in turn told one Shakar, tbe 
present aomplainant, to searah for tbe deeer* 
ter and seize him. On tbe 23rd of January 
1919 Shakar with Ali Mahcmed presented 
himself before Captain Shepherd and stated 
that at 9 p. m. the previcne night be bad 
met Mahomed Box with two other perrene 
near the Cantonment Railway Statkn. He 
had tried to arrest Mahomed Box and take 
him to the Deiot but tbe two men with 
him bed beaten him and released Mahomed 
Box. On bearing this story, Captain Shep¬ 
herd gave Shaker a note to the Cantonment 
Police Inspector. Tbe eame evening Shaker 
pointed cut the two men who had been with 
Mahomed Bui, tbe deserter, and bad, accord¬ 
ing to Shakar’s aeoount, beaten him and 
released Mahomed Box. 

Tbe (wo men after t) eir arrest were pro- 
eeented before the Cantonmeit Megiafrate, 
Mr. Biebardson. He, however, (eend thet 
ike flcmpleint was false and malioicoe. He 
^iicbtrged the two acoused persons and after 


aalling upon Shakar to show cause ordered 
him, ander section 250 of the Criminal Pro- 
oedure Code, to pay Rs. 26 0 0 to each of the 
two acouaed. Against this order under 
eeotion 250 Shakar has made the present 

application. 

The learned Pleader who appears for the 
applicant hae urged that bis elient did not 
6 I 0 tbe complaint before the Police. Rely¬ 
ing on the case of Emperor v. Sumar (1), he 
haa urged that a mere instigation to lodge 
a false or frivolous complaint was not snffi- 
oient ground for the Court to order payment 
of compensation. In cui opinion however, 
the learned Pleader is wrong in stating that 
tbe complaint was not hied by Shakar. In 
tbe Brsl information recorded by Mr. Samson, 
tbe Sub-Inspector of Police, Captain Shep¬ 
herd is described as the informant, whereas 
Sbakar is described as tbe complainant. 
Moreover, it was Sbakar who went to tbe 
Police and who pointed out tbe two men who, 
as be falsely alleged, had effected tbe release 
of the deserter. All that Captain Shepherd 
did was to write a note in which be did not 
ask for tbe arrest of tbe eccoeed persons but 
merely claimed Police assietance in securing 
the dererter. It cannot, thup, be said that be 
bad any oonneotion whatever with tbearrect 
of the two persons whom Sbakar pointed out 
to tbe Police, 

Tbe learned Pleader raised a further point, 
namely, that there was no finding by tbe 
Magistrate that tbe accueation made by 
Sbakar was frivolous or vexations. There is, 
however, a finding by tbe learned Magistrate 
that the complaint is false and malicious. 
It is impcfsibie that a ccmplaint which is 
false aid malicious tbculd not be vexations. 

We lee to reasen to inleUcte with the 
order madely tbe learned Magistrate and 
we dismiss this application. 

Application diirnitted. 

(I) 48 Ind. Cac. fiSO; 12 S. L. R. 76; 20 Cr. L. J. 100 
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CALCUTTA HIGH COURT. 
CbiMiNiL R«vi8ion No. 53 cp 191&. 

Febroary 7, 1919. 

Pf^eiit\ Sfr, JoftisB Riohardson and 
Jostiae Sir Shamsnl Hods, Kt. 

BAI DAS— Accosbd— PiTiKOjiBR 

vertui 

ALI box khan CoMpLiiKiNT_ 

OpPOeiTB Pil.TY, 

Calcutta Police Act (IP B. C. o/ 1866;, 64 A 

r# 7 uifj<e 9 for conviction Mnd^r—Possmion of old 
chuddar, whether su^icient in ittelfto arouse suspicion. 

To justify a conviction under section 64 A of tho 
Calcutta Police Act there must l>o reason to 
believe that tho article in possession of the accused 
has boon stolon or fraudulently obtained. Tho 
possession of an old chuddar is not enough in itself 
^arouse suspicion that tho article was stolen or 
fraudulently obtained. 

Role against the order of the Honorary 
Presidenoy Magistrate, Northern Diyiaion. 
Oaloatta. 

Baba B. if. Mistra (with him Baba Dehi 
Bratad But), for the Petitioner. 

JUDGMENT.—The petitioner in this oaee 
was foand in possession ofa chuddar whieh 
We anderstand was an old one. He oiold 
not indicate tho exact person from whom 
he had parohased it, bat examined txo wit* 
nesses to show that he had parehased it ao 
an old oloth from a pilgrim at a dharam- 
I tala. Whether this aoeoont is oorriot or 
not need not be oensidered, f)r, in oor 
opinior.tbe possession of an old chudder 
is not enoogh in itself to aroaee laspision. 
The ooLviotion is under seotion 5 ^ A of the 
Oaloatta Poliot Aot; and to joslify a oonvio* 
tion under that feotion there most be rea¬ 
son to believe that the artisle has been 
stolen or fraadalently obtained. We are 
not 8atis6ed that there was any reasonable 
gioond for saepioion in this oaie. 

We asoordingly mabe the Rale absolote, 
aoqoit the petitioner and set aside the 
oonviotiOD and sentense. The petitioner will 
be disoharged from his bail-bond. 

Rule made abiolute. 


[1921 

OHIUBBT KUMJ BIHARI LiL V, LiUOi. 

ALLAHABAD HIGH COURT. 
Obiminal Ripbrincb No. 734 op 1920. 
Deoember 2, 1920, 

Present Sir Grimwood Mears, Kt., Chief 

Jastioe. 

CHAUBET KUNJ BEHABI LAB- 

Appucamt 

tersut 

LAUUA —Opposite Partp. 

Cnmawl proccffurc Code (Acl V of 1898), $. 12 

(I;, (2)— Magittrate, 

whether cau take cognizance of offence outside his sul. 

iUvkSton. 

A Sub-Divisional Magistrate has no jurisdiction 
to take oogiuzanco of matters outside the local 
area within which tho District hfagistrato has 
appointed him to act. [p. 665, ooL. 1 A 2.J 

Criminal referenoa, by tbs Ssssions 

Judge, Agra, dated the 3rd September 
1920. 

The Assistant Government Advooate, for 
the Crown. 

JUDGMENT.—This is an applioation for 
revision of ao order of Mr. Mohammad 
Azim*ad*din Khan, who is a Magistrate of 
the First Cl wr, at Agra. A eomplaint was 
laid before him in the Court of the Sab- 
Divisional Magistrate at Pakehabad. When 
the matter was looked into and some 
ovidenae taken, it appeared, to ose the 
words of the learned Sssiions Judge, that 
aodoabtedly the proper Court in which 
the somplaint shonld have been laanohef 
wjs that of the Sab-Divisional Magistrate 
of Agra Tahsil,” At this time Mohammad 
Ar.'m ad din Khan wai Sob-Divisional 
Magistrate of Fatehabad Tahsil and ho, 
having heard part of the ovidenoe, had the 
the question of jurisdiokion brought to bis 
notios He thereupon returned the eomplaint 
for profentation to the proper Court. The 
matter was brought to the attention of 
the learned Sessions Judge and he took 
the view that, inasrauob as Mohammad 
Azim ud din was a First Class Magistrate, 
he had the power to deeide the matter 
and should have taken sognieinse of It, 
and he oalled upon the Magistrate for 
an explanation whioh explanation is to be 
found amongst the papers Notios was 
given to the Governmeut Advooate and he 
appeared before me, The question is a 
very simple one but it deals with an 
important matter of praotioe whioh turoa 
appareotl)' on the rigbl eonsirpetioo of eef- 
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lion 12. olaoses (1) and (2) of the Oriminal 
Prooedare Code. The words in that section 
80 far ai they are pertineot to this matter, 
are as followe:—“the District Magistrate 
Babject to the control of the Local Govern¬ 
ment may, from time to time. deGne boal 
areas within which such persons (t. e., Sab- 
Magistrates) may eiercise all or any of 
the powers with which they may respectively 
be invested under this Code.” That, there- 
fore, shows that districts may be carved 
np and Sub -Magistrates put in power over 
them. Clause (2) says ; except as otherwise 
provided by such definition, the iurisdiction 
and powers of such persons shall extend 
throughout such district." It is true that 
Mr. Mohammad Aztm ud din Khan was a 
Magistrate of the First Class in a district: it 
also is beyond doubt that he had had jurisdic¬ 
tion defined within local limits by order 
of the District Magistrate; also there is no 
doubt that tbe offence in qaeation lay 
outside his Sub-Divisional district. Under 
these circumstaneep, I am of opinion that 
the Sub-Divisional Magistrate took the 
right view when he stated that be, having 
been placed in charge of a sub-divUioD, his 
jurisdiction was confined to that sob division, 
and he could not take cognizanos o! oScnoea 
beyond this limit. Ths only case which 
was brought to my attention by the learned 
Oovernment Advocate was tbe case of 
Emperor v. Syei Poi;aJ Hueiin (1). There 
is a marked distinction batwcen the two 
oases. In that case the trial commenced 
before an Officiating District Magistrate. 
He ceased to bs Officiating District Magis¬ 
trate but he continued to be a First Class 
Magistrate and in that capacity oonlinued 
the hearing of the matter. The question 
in that case was, whether the mere fact 
that be ceased to ba tbe Listrict Magistrate 
ousted hie juriadiction to continue and 
oonclude a trial which he bad eommensed 
whilst he was District Magistrate. Tbe 
answer to that, as may very well be 
imagined, was that it did not. That, 
however, involved quite diffsreut considera¬ 
tions from tbe case before me, which is 
whether tbe Sub Divisional Magistrate can 
take cognizance of matters outside the 
local areas within which tbe District 

(1) A.. W. N. :1003) 201| 3 A- L J. 825; 4 Cr. L. J. 
140. 


Magistrate has appointed him to act. For 
these reasons, I am of opinion that the 
Sub Divisional Magistrate was right in tbe 
view that he took and the order that he 
made that the complaint must be returned 
for presentation to the proper Court was 
the right order to make under the oiroums- 

tances. « , . . , j 

Complaint returned. 


lower BURMA CHIEF COURT. 
OaiMiHAL Rbvisioh No. 332 Bok1919. 

December 12, 1919, 

Present: —Mr. Justice Robinson. 

MA TWE—AppiiiciM 
tertus 

LWB HAIN— RispoNDiVT. 

Uarrxage, validity of, lest us to--Law applicable— 
Buddhist Law, Bunnese-Conscnl of parties, whether 
necessary ^ Consent obtained by pressure, whether free. 

The law of the place whore it is contracted 
doterroines the validity of a marriage [p. 666, col. 1.] 
Under the Burmese Buddhist Law there must 
bo free consent of tho parties to a valid man-iago. 

[p 656, col. 1 ] 

Consent reluctantly given under pressui-o is not 
euoh free consent as is required by that law. [p. 656, 
col- 1.] 

Mr. Sin Rla Aunp.forthe Applicant, 

Mr. Ihein Maung, for the Respondent. 
JUDGMBST.—The point for decision in 
this case is, whether petitioner and respond* 
ent were man and wife. Tbe two ran 
away together, and leepondeot kept peti¬ 
tioner in tbe house of one San Min. It 
i) clear that he made no attempt to treat 
her as bis wife during this period. He 
got tired of the girl, and did not wish to 
eontinne his oonnestion with her. Tbe girl 
would not return to her heme unless he 
took her and borrendeied her to her parents. 
It appears that eonsiderable persuasion was 
used to induce him to take her bask to 
th m. Eventually, both went to the house 
of Tun Nyein which is close to the booee 
of tbe girl's parents. Tbe girl then return¬ 
ed to her home, the neighbours were 
collected, and tbe girl and her elder sister 
went and begged tbe respondent to come 
and surrender tbe girl to her parents. It 
is perfectly clear that he wept there with 
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he greateit rehotan»e. When he went 
there he foond a o dieotion of people waiting 
him. end some eo ealled ellere proceeded 
1^0 qaestion him. They aeked him whether 
he woQld .ve with the girl a. hie wife, 

end be relnetantly eaid that be woeld. He 

wee then asked where they wonld live, and 
be said in her parenta’ hooae Two of 
theaeftiff^i. admit that they did not think 
that he ever intended to carry ont hia 

promise to marry the girl. These wit- 

neesee farther go on to state that for 
aboot a month from that time they saw 
petitioner and respondent living in the 
girls parents honse as man and wife. In 
order to decide whether there was a 
valid marriage, it is 6rst necessary to 
decide the law binding upon the parties 
in this matter. Petitioner i. a Barman 
Bnddhist and respondent is a Chinese 
Baddhist born in Burma. I have no hesita- 
tion in agreeing with the dictum of Sir 
Charles Fox in the case of Afaunp Sein 
Kui V. Ma E (1) that the law of the 
place where it was contracted determines 
the validity of a marriage and that this 
question most be decided by the Bjrmese 
Buddhist Law. Under that law there must 
be free consent of the parties, but it is 
ohvions that the consent of the respond- 
ent was induced and was very reluctant. 
But, assuming that this amounts to such 
consent as would constitute this a promise 
of marriage, it would be necessary for 
that promise to be followed by open living 
as man and wife. As regards this hr,ter 
point, the evidoncs ii conflicting. The 
position of the so-called lugyii U not such 
as tends to inspire oonfldenoe in their 
veracity. They are neighbours. They were 
specially called in order to effect this 
marriage. No sufficient ground has been 
made out, in my opinion, for me to differ 
from the flnding of fact on this point come 
to by the Magistrate. If, therefore, the 
parties did not live together after the 
surrender of the girl to her parents, the 
question is, whether the consent that 
he gave was such as would render 
the contract a marriage. It ic clear that 
the respondent was only dragged there 
after much persuasion, and did not expeot 
to find a number of people collocied, and 


□to g,vmg h,, 

for the petitioner state that they di4 not 
think that- he ever meint to oirry out 
he oontract. Ooe of them went eo fares 
to a,k him whit wii t) be dmc. if ha 
did not carry out the ODatract. Ha said 
iJo whatever you like.” 

Taking all the circumstances into oonsidera- 

tion I am of opioion that there is no 

viliJ rairriigs. Tbs applicatiou is dis¬ 
missed. 

Applx'ition dismissed. 


LAHORE HIGH COURT. 
Orimiral Rtvisios No. 5J1 or 1920 
May 28. 1920. 

Prestnt .— Mr. Justice Scott Smith. 

SURTA SINGH AMD othirs—Pxtit.oscks 

ter^ui 

EMPEROR —RfPOKOfWT, 

Limitation Act {IX of 1901), k. L^Appeal, erimi. 
nal^Pfesentahon totoronff Courl—Subiequent pre. 
ienlatton to proper Court beyond limitation^Ftfen. 
$ton of limitation. 


(1) 8i Ind. Oae, t69; 9 Bgr. L. T. 170| 8 UB.a. 390 


Whoro a orifnioal appeal w.u orronooiiily filed 
in tho High Court and on boing returned for 
proflontation to the proper Court wag, on tho same 
day filed in the Sossiong Court, but by thot time 
limitation for presentation of tho appeal hod 
expired ; 

Held, that tho delay should bo excused under 
section 6 of tho Liinitotion Act inasmuch as in 
the COSO of a criminal opponl it could not bo said 
that there woa a "aiiccosiful litigant" who had 
secured a 'Valuoblo right," [p. 667, ool. i.) 

Oriminai revision from the order of the 
Sessions Judge, Ljhore, dated the 23rd 
February 1920, affirming that of the Addi¬ 
tional District Magistrate, Lahore, dated the 
12tb January 1920. 

LaU, Earin;an Djs, R. B. for the Petitioners. 

Lala Ttraih Ram (for Government Advo¬ 
cate), for the Respondent. 

JUDGMENT,—This is an application for 
revision of an order of the Sccsioos Judge 
of Lihore diemiisiog (be petitiooer’e appe J 
to him as being hnrred by time. 

The petition r was sentenced by the 
Addii) Dftl Diatr’ct Magistrate to two leo* 
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tenoes o( foot years' and oioe moDths' 
rigoroQS imprisonment, respestively. The 
sentenoes to rar oonoarrently. Under (heee 
eirenmstaDoeSi tke appeal lay to the Ses¬ 
sions Judge, see Sher Muhammad v. 

Emperor (1). 'Abe appeal was, however, 

erroneously Bled in the High Court on the 
2ud February 19^0, the order appealed 
against being dated l*.^tb Janoary, The 
appeal was returned on tbe‘^Ist February 
1920 for presentation in the proper Court 
and was Bled in the Sessions Court on the 
same day. The learned Sessions Judge dis¬ 
missed it as time barred, relying upon Sant 
Singh v. Quim (2). That was a ease where, 
in a suit of whioh the jurisdistional value 
was over Rs. 5,000, the appeal was Bled 
in the Divisional Court instead of io the 
Chief Court, and it was held that mere 
earelessness or oversight of the appellant 
or bis Oouneel in presenting the appeal in 
a wrong Court, whieb, by the exeroiee of 
doe diligeooe, eould have been avoided, 
aannot be reoognised as a suilisient reason 
for delay under seelion 5 of the Indian 
Limitation Aot. In that ease the appel* 
lant's Pleader was obviously guilty of oareless* 
ness, and, further, when the memorandum 
of appeal was returned for presentation 
in the proper Court the appellant delayed 
for several days to present it in the Court 
having juriediotion to bear it. Counsel for 
the petitioner tells me that be saw that 
the sentences were four years' and nine 
months' rigorous imprisonment, respeotively, 
and, therefore, he thought that the total 
amount which the eonviot had to uodergo 
was four years and nine months and that 
the appeal lay to the High Court. Had 
he exeroieed due diligenea he would oertainly 
have seen that the senfeuees were to run 
eoneurrently and, therefore, the total senteuoe 
of imprisonment to be undergone was only 
four years. Had be done this, be would 
no doubt have realised that the appeal lay 
to the Sessions Court and not to the High 
Court. The ease, however, is in several 
respests distinguishable from that reported 
as .San< Singh v. Qaim (2), espeoially in* 
asmuob as that was a civil appeal. The 
Judges there quoted, with approval, the 
following passage from the case reported 

(1) 25 P. R. 1901 Cr. 

P. a.]l00S. 


in Karsondas v. Bai Oungabai (3), **wbeD 
the time for appealing is once passed a 
very valuable right is secured to the suo- 
cessful litigant, and the Court must, there¬ 
fore, bs fully satisBei of the justice of the 
grounds on whioh it is sought to obtain 
ao extension of the time for attacking the 
decree, and thus perbapj depriving 
the successful litigant of the advantage 
which he has obtained”. Now, in the 
present case where the appeal is a criminal 
one there is no successful litigant” who 
has secured any valuable right”. It cannot 
be said that the Crown has secured any 
valuable right by reason of the appeal not 
having baen filed within the prescribed 
period. Government has nothing to 
gain by the appeal being dismissed as 
time barred. All that tbe Government is, 
or should be anxious /or is that justice should 
be done. It would, I think, bs very hard in 
this case if the appellant who is in jail should 
be deprived cf the advautage of his 
appeal being heardon the merits merely be* 
cause hie Counsel has been somewhat careless 
in filing the appeal in a wrong Court. 

I, therefore, allow the revision, and set¬ 
ting aside tbe order of the learned Sessions 
Judge, direct him to hear tbe appeal in 
accordance with law. 

Revuion accepted. 

(3) 30 B. 329s 7 Bom. L. B. 960.' 


PATNA HIGH COURT. 

OaiMiNAL Appxal No.—O f 1920. 
September 30, 1919, 

Present Mr. Justice Jawala Prasad. 

BaUNATH MAHTON and anothkr_ 

Accosid—Appillints 

versus 

EMPEROR—Rbspondbnt. 

Criminal Proceduie Coda (Act V of 1893J, ss. 207 
29^—Tria/ by jury—Jury tuked to taka broad'view 
of the evidence—Warning againet minor discrcpancice 
—ilisdircctiont 

Where a Scssiuos Judge in his charge to the 
jury observed i — 

“If you ore Hatisliod that there was no object in 
proving a false ooso, not from the point of view of 
socking for small disoropanoios, but upon a broad 
▼low of tho ovidoQOo girea beforo you i 

iWd, thot there was no misdirection to tho jury 
and the Sessions Judge was right in convoying the 
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caution against minor discrepancioe in immateria 
and collateral events in the case. 

Meaere. Basan Imam and 0. 0. Pal, for 
the Appellant. 

JUDGMENT.—I have oarefolly gone 
tbroagb the beads of oharge to the jury 
resorded by tbe learned Sessions Judge 
and have considered tbe petition of appeal 
and the arguments advanoed by the learned 
Counssl. The obarges are full and eoro* 
prebensive and the evidence appears to have 
been properly laid before tbe jury. I have 
not found any thing to show that the sum* 
roing up of theoa'e was, in any way, unfair 
to tbe accused. 

The principal contention of Mr. Hasan 
Imam has been that the learned Judge 
misdirected the jury in concluding tbe 
general discussion of tho evidence by 
giving a warning against small discrepancies 
in tbe evidence of the prosecution. The 
learned Judge drew the attention of the 
jury to the material parts of the evidence, 
which might, in his opinion, tell against 
the prosecution and in favour of tho defence. 
Then he conveyed tbe caution against minor 
discrepancies in the following words 

If you are eatisBed that there was no 
object in proving a false case, not from 
tbe point of view of seeking for small 
discrepancies, but upon a broad view of 
tbe evidence given before you.*' 

Reading this passage in the light of 
the context in tbe summing up, far from 
Boding fault with it, 1 consider that it 
was a wholesome and proper caution to the 
jury. It does not do anything more than 
conveying to the jury the way in which tbe 
evidenop, in any case, should be looked into. 
While discrepancies, affecting the material 
part of tbe case ahould receive proper consi¬ 
deration in favour of the accused, minor 
discrepancies in immaterial and collateral 
events ebonld carry no weight in judging tbe 
case as a whole. A broad view of the evidence 
need only be taken. This is true both for 
the Jury as well as for tbe Judge and, 
in fact, for any one, who has to form 
a serious opinion upon tbe evidence placed 
before bim. 

Tbe learned Judge has, therefore, done 
what he ought to have done, namely, to 
point out to tbe jury tbe way in which the 
minor discrepaDciee should be looked into* 


He has also asked them to take a broad 
view of tbe evidence and to be satisBed 

upon tbe evidence as to tbe ease being false 
or true. 

In the case o( Queen v. Bustee Khan (i) 
the Sessions Judge conveyed the warning 
to the jury in thefollowing words:— 

A large number of witnesses have sworn 
to the facts and if a minor disorepanoy in 
the ir statements is here and there discoverable, 
I do not think that such stress should be 
laid upon them as the Vakil for the 
defendant urges, or that you should on 
such grounds only reject the whole of their 
testimony.” 

This warning is in terms similar to, if 
not stronger than, the one given by tbe 
Judge to the jury in the present case. Mr. 
Justice Kemp, so far back as in 1861-, 
observed as follows: — 

I am of opinion that in giving the 
warning to the jury not to disbelieve o mass 
of otherwise consistent evidence, bdoauso in 
one or two minor and immaterial points the 
witnesses made different statemonts, the 
Judge used a wise discretion.” 

1 agree entirely with the aforesaid view 
of that eminent Jndge, end eho with the 
reason stated by bim that the warning is 
necessary so that the jurors may not jump 
to the ccnolDsion (hat, because a ease is 
weak in one point, the whole charge is false. 
That case, though anciont, does not seem 
to have been dissented from, or, in any 
way, varied by later deoisions, nor can the 
principle of that decision, to my mind, bo 
disputed. Id that case, as in the present^ 
the jury appeared to have exercised their 
own unfettered judgment. They appear to 
have weighed tbe evidence properly and 
given the beneBt of the material defects and 
discrepancies in tbo prosecution case and 
have acquitted the accused of the seriouS' 
charges of murder or of grievous or simple 
assault under eeotions 323/109, 325/lHr 
323/109. They unanimously returned a ver* 
diet of guilty under section 147, Indian Penal 
Code, against some of tbe accused and by 
majority against others. Tbe learned Jadga< 
aeiepted tbe verdiet of the majority of tbe jury* 
and BonteDoed (be prieoners under eeotion 147 
some to one year and others to six montha' 
rigorous imprisonment. Mr. Hasan Imam 
has cited certain authorities, but, when pointed 
(l) 1 W. E. Or. 17. 
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oot, he ooDoeded that those eases have do 
appltoaiioD to the present ease. There was 
clear misdireotioD in those oases. It was 
then said that the learned Judge did Dot 
explain the oommoD object to the jary. 1 
Bod that be has done so very clearly. He 
has explained to them the essential elements 
that constitute an offence under section 147 
aod directed their attention to the common 
object speciBed in that charge. 

I need not refer to the other minor points 
urged by Mr. Hasan Imam. Suffice it to 
say, that 1 have coneidered them and 1 do 
not find any defect in the charge to the 
jury BO as to justify the admission of the 
appeal. 

I, therefore, dismiss this appeal. 

I need not have written a long judgment, 
but fur the great importance attached by 
Mr. Hasau Imam to bis contentioDS, 
particularly relating to the warning by the 
Judge to the Jury in tbe passage referred 
to above, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Obiuinal AppiiL Ho. 603 07 1920. 

July 9, 1920. 

Present Sir Grimwood Mears, Kt., 

Chief Justice, and Mr, Justioe Ryves. 

JAISU KH—Acousbo—Appellant 

trer«u« 

EMPBROBn— Rispomdbnt. 

Criminal Procedure Code (Act V of 1398^, s. 809— 
8e$Bion$ tnal-~Evidence taken and asteewrs die- 
charged^Setsioni Judge taking evidence thereafter, 
legality of. * 

lo a SossioQs trial with the aid of aseossors, a 
Soceionc Judgo has no power to toko oridonoo after 
the assoBsora have been discharged, and if ho does 
80, tho trial is vitiated. 

Criminal appeal against the order of tbe 
SeeeioDS Judge, Saharanpur, dated tbe 
17tb June 1920. 

Mr. B. J/, Vyas, for the Appellant. 

Mr, W. Wallach (Government Advocate), 
for the Crown. 

JUDGMENT.—Jaisukh, accused, was char- 
ged before the Sessions Judge of Saharanpur 
^***L^ving brought about the death of 
one Udmi by admioisteriog arsenic. A great 

taken, the aesessora 

^•70 Ibeir opinion and the assoHors were 
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dieoharged aod then it occurred to tbe 
learned Sessions Judge, when he was about 
to write bis judgment, that be would like 
to put one or two questions to soother mao 
by Dame Jaisukh, sod of Sahibu, who had 
originally been ohallaned with tbe accused 
but had been discharged by tbe Magistrate. 
The learned Sessions Judge thought be 

would like to put further questions to ao* 
ether witness who bad already given evi* 
denoe. This be, in fact, did and did so in 
the absence of tbe assessors and he justiBes 
having done that by placing reliaoce upon 
a decision of Mr. Justice Walsh who, in 
the case of Emperor v. Birbal (Crimi« 

nal Appeal No. 5S0 of 1915, decided 

on the 22nd of September 1916), decided 
that a Judge after having discharged tbe 
assessors could, nevertheless, take further evi¬ 
dence. Now, Mr. Justice Waleh could have 
arrived at that decision only by tbe fact 
that the case of Queeu’Empresi v. Ram Lai 
(1) was not brought to bis notice because 
that case is a distiDot authority for tbe 
very ealutary proposition that evidence must 
not be taken by a Sessions Judge unless 

that Sessions Judge has the two assessors 
sittiog with him, otherwise, if tbe Sessions 
Judge is sitting alooe, be does not appear 
to be a Court, the Court being tbe Judge 
plus the assessors. We, therefore, think 
that tbe learned Sessions Judge was wrong 
in taking the evidence of Jaisukh, son of 
Sahibo, and tbe further evidence of Naou 
Gara and, therefore, we are obliged to 
eet aside tbe eonviotion and sentence, and 
we direct that tbe accused be tried de nono 
by tbe Seeeions Judge of Saharanpur as soon 
as possible. 

Oontiction and Sentence set aside. 

(I) 16 A. 136; A. W. N. (1893)60; 7 Ind. Doo 
(n. 8.) 606. 


I 

LOWER BURMA CHIEF COURT. 
Obimihal Rivision No. 276 B or 1919, 
November 12, 1919. 

Present ;—Mr. Justice Robinson. 

BO GTI—Applioamt 

versus 

MA NYEIN— Respondent. 

Cnrninal Procedure Code (Act V of 1898^ 6 489—i 

rnaintenancs^Bubseiiuent declaratiry decree 

of OwU Court, effeet of, 



560 INDIAN OASBS. 

DiCLiT V. EUPSROR. 



Tho juriadiction conferred bj section 488 of the 
Criminal Procedure Code is auxiliary to that 
posseeaed by the Civil Courts, and before enforcing 
an order for maintenance mailo under that section 
a Magistrate is bound to take into consideration 
any subsequent order of a ^ivil Court which would 
disentitle a wife to maintenance. 

A Magistrate ought to refuse to enforce an order 
for maintonance of a child made under section 488 
of the Criminal Procedure Code if, after tho passing 
of the order, a Civil Court decides that the respond* 
ent is not the father of tho child. 

Mr. Lambert, for tbe Applioant 

Mr Nicol, for the Respondent. 

JUDGMENT.—The respondent obtained 
an order from tbe Sob Divisional Magistrate 
of Sbwegyin against the petitioner for 
payment of two rnpees a month for the 
maintenanoe of her child Tbe petitioner 
did not apply to have that order reversed 
bot, instead, he brought a civil suit in the 
Township Court for a declaration that the 
ebild was not his. He obtained a decree 
and then applied to the Sab'Divisional 
Magistrate to cancel the order previously 
made for maintenance. His application was 
rejected, and properly rejected, as the 
Magistrate has no power to cancel tbe order 
under section 48b once made. Hut he now 
comes to this Court, and points out that tbe 
Magistrate is not entitled to disregard tbe 
civil decree that has been obtained, and 
which has Bnally settled tbe quesfion of 
paternity. 

It has been pointed out in numerous 
•sees that tbe jurisdiction conferred on a 
Magistrate under section 488 is only 
auxiliary to that possessed by tbe Oivil 
Courts, and a Magistrate ought to take 
tbe judgment of a eompetent Oivil Court into 
eonsideration, if it settles the question of 
relationship, and Bnally places the matter 
outside the pale of discussion. Tbe result 
of tbe sivil decree is to supersede the 
order of the Magistrate directing main* 
teoance, and, as tbe cases cited in tbe 
notes to section 488 of Sohoni'e Criminal 
Procedure Code show, the Magistrate is 
not entitled to enforce his previous order. 
As tbe petitioner did not ask tbe Magistrate 
for any order which the Magistrate bad juris* 
diction to paes, I am unable to accept bis 

applioatioD, and accordingly, with the above 
remarkc, it is rejected. 


LAHORE HIGH COURT, 
Criminal Revision Pstition No. 1088 

0? 19i0. 

December 11, 1920, 

Present: —Mr. Justice Chevis. 
DAULAT—Convict—Petitioihr 

versus 

E.MPBROR—Rtspo.'iDSNT. 

Crimiuol Procedure Code (Act To/ 1898^, s. 339 
'—Approver fnilinj to comply with conditienf of 
pardon —Sessions Judge, whether can pass order of 
commitment. 


If a Soasions Jmlg.), boforo whom an approver 
has given ovidenco, Hilda that tho approver haa not 
told tho truth, he has power himself to paaa an 
order committing tho approver to stand hia trial. 

Petition, under t^eolion 439 of tbe Crimi 
nal Pfoi dure O^de, for revisiou of the 
order of the Session) Judge, Gardispur, dated 
the 8th Jane 1920. 


The Hon’ble Mian Fazal i Hussain, K, B., 
for the Petitioner 

Sardar Bahadur Sardar Hahlab Singh, 
Public Prosecutor, for tbe Respondent. 

JUDGMENT,—The learned Ssasions 
Judge has come to the oonolasion that tbe 
approver has falsely accused two persons 
of murder in order to screan others. So 
be hasaoqaitted the two accused and passed 
an order oommittiog the approver to stand 
bis trial. 

Tbe oorrectuesa of this procedure is ques¬ 
tioned. Oonnsel for the petitioner quotes 
Emperor v. Kathia (I) and Emperor v. 
Abani Bhushan Ohuckerbuttu (2); according to 
these judgments the Sessions Judge is 
bound to discharge the approver, though 
a Magistrate can then make an enquiry 
and commit him. He aho cites Habibullah 
V. Empress (3), though I do not here Bod 
anything to support tbe contention that a 
Sessiens Judge before whom an approver 
has given evidence cannot order a commit* 
ment. 

Oroxn V Kadu (4) and Ohanan Singh V. 
Emperor (5) are authorities to tbe conlraryi 
and, following them, I dismiss this applica* 

tioD 

Application dismietedi 


(1) 80 fl.6ilj 8 Bom. L. R. 740| 4 Or. L. J. 3*0. 
(2; 8 Ind, Goa 721» 37 0. 8*6, 11 Or. L J. 70J. 

(8) 16 P. B, 189.6 Or. ^ , _ , 

(4) 81 P. R. 1904 Or., 170 P. I*- B. 1905, 1 Or. L, 

1082 

' (6) 66 Ind. Oac. 774,1 L. 3l3l P. L. R. 1921, 
1 Cr. L, J. 618. 


AppUcation rejected, 


Val. UZ] 
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DUMDiPPA BASiPPA V, BHIMAWA BABTTiNlIAPPA. 

BOMBAY HIGH COURT. 

Appsalprom OitDZR No. o op 1920. 

July 13. 1920. 

Preien^;—Sir Norman Maoleod, Kt., 

Chief Jnstiee. and Mr. Joetioe 

Fawoett. 

DUNDAPPA BAoAPPA YBDAL and 

OTHisB—D epimdapts—Appellant j 

versus 

BHIMAWA BASWANFiAPPA PATIL — 
Plaintipf—Respondent. 

Uindti Latv — Shudras — Siucemon—Uleijitimate 
daughter, whether can succeed to ■nothcr. 

Amongst Shudras nu illegitimate daughter 
succeeds as heir to her mother iu default of auy 
nearer heirs. 

Appeal fro .n an order passed by the 
Distriot Jadge, Beiganm, in Appeal No. 43 
of 1919, reversing the deoree passed by, 
and remanding the snit to, the Sabordi* 
Date Judge at BaibHongal, in Oivil Sait 
No. 74 of 191S. 

Mr. D. G. Dalvif (or the Appellants. 

Mr. A. Q. Beiai, for the Respondent. 

JUDGMENT,—The plaintiff ened for an 
aeooant ander the Ddkkhan Agrionltarists’ 
Belief Aot of a mortgage exeented by her 
mother Somawa. In their written state¬ 
ment the defendants said that the plaintiff’s 
mother Somawa was kept by Somanaik, 
therefore, the plaintiff bad no right to sue. 
The seventh issne was : Does the plaintiff 
prove that her mother Somawa was the 
lawful wife of Somanaik P The plaintiff's 
Pleader notiBed to the Court that he did 
not wish to lead any evidenoe on issue 
No. 7, and it was, therefore, presumed that 
the plaintiff oould not prove that Somawa 
was married to Somaoaik. The Judge 
seemed to eonslder that that was oouolasive, 
and that the plaintiff, being the illegitimate 
daughter of SomaWA, was unable to sue for 
an aosouot. 

In appeal this qaostion does not seem to 
have been dealt with. Bat the appellant 
relied on the fourth ground of the appeal 
that it was not open to the defendants* 
respondents to qaestiou the status of the 
pUiutiff-appellant’s mother, Somawa, as wife 
of Somanaik. Groaui No. 6 was that the 
lower Court failed to see that appellant- 
plaintiff was entitled to sue as heir of her 
mother Somawa if not as heir of Somanaik. 
judgmsot of the learned appellate 
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Judge is not very olear but it appears 
from what he sajs that both Pleaders 
agreed that the ease had to go baek. There* 
fore, we have not got the Bndings of the 
learned Judge on the varionsgrounds of appeal 
beyond this, that he thonght that the 
defendants oould not deny the title of their 
mortgagor Somawa That, no doubt, is 
perfectly oorreot, but it did not follow from 
that that the plaintiff was entitled to sne 
in the plaoe of the deceased Somawa. The 
deoree of the lower Ooort was reversed and 
the eoit was remanded for trial and 
deoision of the other itjeues. All evidence 
having been led, neither side was to be at 
liberty to adduce further evidence. 

Now the question whether the plaintiff 
oan sue on the mortgage executed by her 
mother depends on the question whether, 
as an illegitimate daughter, she oan sasceed 
as heir of her mother’s estate. There 
oan be very little doubt that, amongst 
Sbndras.at any rate, the illegitimate daugh¬ 
ters euoceed as heirs to their mother in 
default of any nearer heirs. Mr. Ghose, 
at page 763 of bis wntk on Hindu Law 
(Third Edition), says : "Acoording to Hindu 
Law, an illegitimate obild ie not the 

ohild of the father but only of the 
mother, and oan thus have no relations 
or rights of inheritanoe except to the 
mother’s property.” The dispute has always 
been whether illegitimate children oan 
suooeed as heirs of their fathers. It has never 
been disputed that they are heirs to their 
mother's property. The result must be 
that as Somawa is the mortgagor, the 
defendants, as the learned appellate Judge 
points out, oanoot dispute the fast that 
Somawa was entitled to mortgaga the 
property. Tneo, as the plaintiff is the 
nearest heir to Somawa, she is entitled 
to sue for an acoount of that mortgaga. 
The judgment of the learned Judge in the 
Court below revereing the deoree of the 
Trial Court is, therefore, oorrest. The ease 
must ba dealt with by the Trial 
Court in the light of our remarks and Bodinga 
reoorded on issues Nos. 1 to 6. The appeal is 
dismissed. The respondent is entitled to her 
oosts of the appeal. 

Appeal dismitsed. 



INDIAN 0A8B8. 

UIZRA BIBI V. SDLIIMAK HiJ[ BIOBlMWlD. 

liOVVEB BURMA CHIEF COURT. 

CiY.L Reo 0 ,ab No. 471 op U 19 . 

■April 27, U20. 

Present Mr. Jastioe Rigjj, 

HiZARA BIBI—Pliintipp 


[1921 


versus 

SULEIMAN HAJI MOHAMMAD— 

,, , Dependant. 

Muhamma.lin L^w-Sunni Schools ~Quar,lien. 

hip-Motl^r,r,.jht of, to nsit child after czpir,, of 
l^odoihn^ntxt-Snit to enforce right, mainfainabiliti 

InT/nu'f rr"' ^ 

t nfanlMf iimtts of. 

According to Sntmi law. a mother has a right to 

<3 r T '"‘^como under the 

toDtrol and guardianship of the father or his 

rolatijrcs, but there is no machiner*^ under the 

Ciuardians and Wa'ds Act for working out such a 

righthy mrauBofasuit [p. 66>,col.?;p 604. col. I.] 

rhe Chief Court of Cower fliirma has no special 
jurisdiction ore: infants; its powers in this respect 
nml ‘f’’'®" 'tudor the (Iiiardians 

Messrs. B. Oowasii and Rutlelge, for the 
Plaintiff. 

Mr. Das, for the Defendant, 

JUDGMENT.—Plaintiff, Haz ira Bibi, is the 

widowof Ab^ol Goffer, and the defendant, 
bnlemao Hajee Mohammad, is his father. 
Mohamed Ariff, who was born in March 
1911 , is the child of Hszua Bibi and 
Abdol Goffar. In 19 ly, Hazara Bibi mar 
ried again, and the defendant, in conseqnenoe 
of her re marriage, took away Mohamed 
Ariff from ber custody and now refuses 
to allow her aooees to the boy. Plaintiff 
saes for a declaration that she is entitled 
to each acoeEP, and for orders as to the 
times and oooaeions on which each access 
ie to be given. Defendant denies that he 
is ander any legal obligation to allow Hasira 
Bibi to see her child, and aaserts that there is 
no caose of action against him, and that the 
Oonrt hssDO iarisdiotion to make the order 
desired by tbe plaintiff. 

Two preliminary ifsaes have been fixed, and 
Oonneel have addressed me on them. The 
first issue is, whether tbe plaintiff is entitled 
to aooess to her son. 

The parties are Sunni Mubammadane. It 
18 admitted that, according to the law 
binding on them, tbe defendant is entitled 
to the Mntrol and gnardianship of Mohamed 
^iff,^ Among the Hanifis tbe accepted 
doitrine le that the mother'e huanat 
Mnnioates when the eon has eompleted 


seven years of age. In Hamilton’s Hedaya 
(becond BditioD, page 139) it is laid down 
that a boy or girl who has passed the period 
of httanat has no option to be with one parent 
ID preference to the other, but must remain 
in oharge of the father. The opinion of Sbafei 
to the contrary is not accepted, on the ground 
thftf, in tbe instance given, the prophet 
save the boy the choice of parents after 
prayer to Gcd to direct him. The instances 
cited in sections 2 and 3, page 140, Tagore 
Law Lectures (1891.92) are also instances 
of choice made after special guidance. 
Mr. Rutledge relies upon tbe following 
passage in the Dcrr-al Mukhtar (Brij Mohan 
DiyaTs translation, page 314) as authority 
for the mother’s right of aooess to her 
child after her gaardianship has ended: — 

It is in the Sirajiah: when custody 
of the mothir oaasee, and ihe father takes 
the child, tbo father cannot be forced to 
send the child to her, but whensver she 
likes to see tbe child, she will not be 
prohibited from doing eo My master 
Shaik Ramli has held that the father 
can take the child on a journey after 
expiry of the period of tutelage, and that 
all agnates other than the father are like 
the father in this matter, , . . Rami* 

ficationa father goes sway with his 
child and then divorcee the mother, ebe 
demands the child. If the father took 
sway the child with the mother’s consent, 
he is not bound to take tbe child to 
her, but if he took it away without her 
consent, he is bound to do so.” 

Tbe '‘Ramifioatiou" obviously applies to 
the case of a child still under the mother's 
oastody, and Mr. Das argues that the 
previous portion of tbe Sirajiah sbonld be 
restricted to children who have not passed 
out of the mother's control. Tbe langoags 
of the passage seems to me to negative any 
BQch interpretation, and the reference in tbo 
very next eentence to the expiry of tbe 
period of tutelage seeme to indicate ibal 
' ceases” means when tbe period of ber 
Aifincl has lermioated.” In Neil and 
Bailey’s Digest of Muhammadan Law (Second 
Edition, page 4:191 the rule regarding aooess 
is stated thus : '*Wben a ebild is with one 
of ita parente, tbe other is not to be prevented 
from seeing aud visiting it.” No other 
authority on this question has been quoted, 
nor have 1 been able to find any, Tbe 
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HAZABi BIBI U. BULIIMAN HAJl MOHAMMAD, 

Darr^al Mokhtar is a great authority, and, 
in the absenae of any text to the contrary, 
the rale laid down mast be aoeeptod as 
binding. I think, therefore, that, aoaording 
to Sanni law, a mother has a right to 
visit and see her ahild after it has ooma 
under the eontrol and guardianship of the 

father or his relatives. 

It is argued that, even if Muhammadan 
Law does not confer this right, it is a right 
inherent in the mother; a natural rigot to 
which the Court will give effect, according 
to principles of equity, justice and good 
oonsoieoce. As my decision on the mother s 
right under Muhammadiu L\w is in her 
favour, it is perhaos not necejeary to deal 
with this part of Counsel's argument, but, in 
view of the stress laid upon this view by Mr, 
Rutledge, I think it advisable to consider 
the point. 

There is no doubt that this is a case 
in which, if we were not in a Court o! 
law, but acted under the ii>(li9nce of feslings 
of natural indiguation at the spite prompting 
the action of the boy's grandfather, we 
might be tempted to decide in the mother's 
favour from sympathy with her natural 
desire to see her child, and the ill effects 
the deprivation is having ou her health. 
But, until the passing of Guardianship of 
Infants Act, 1$35, even in Bigland the 
rights of a father to the guardianship of 
his ohild were absolute. Sse A Sf B 
(/n/anfi), In re (1). The history of the \a,K 
on thin Bubjest, and the principle on 
which the law was administered in the 
Chancery Court, are discussed in Agjr ElUs, 
In re, Agar E'.lii v. Liscellu (2). In that 
ease the father put a restriction on the 
intercourse between his daughter, aged 
seventeen, and her mother on the plea that 
he believed that the mother would alienate 
the daughter's aSeation from him. The 
Court suggested moditioatioua of the terms 
imposed by him, but be was not willing 
to accept auy of them In spite of bis 
somewhat uoreaionable attita Je, the Court 
deoUoed to iuterfere. fhe ' naorei rights" 
of the father were considered paramoaut, 
except in (be utmost need and iu 
the most extreme case. Bugliab case law 
seems to me to afford no foundation 

(1) (1807. 1 Oh I’iQi *<0 L. J. Oh. 692. 

l2)(l883-24Jh. D. 3i7, 63uJ. Oh. lO;50h.T. 
Wlj 82 W. E. I, 


for the oon-entloo that a mother h%i a 
natural and inherent right or access to 
her children. Ncr can fluch a right be 
feunded on “justice, equity and gocl 
ocnsciancs" As their Lordships of the 
Privy (Council pointed out in ]Vjghil 2 
Ri'sinliv. Shek\ MaihiUn (d). equity and 
good oensoienoe are generally interpreted to 
mean tiie rules of Euglish law if feund 
applicable tc Indian society and oiroum* 
stances. Until I8c6 there was no rule in 
Kuglish law recognising the mother’s right 
of accaso; and if Hazara Bib' had no 
oause of action under her own law, I do 
not think puch a oau^e can bo conferred 
by an Englisli Sta'ota alteriog the law 
relating to E iglieh raotherc. In my opinion, 
her case, so far as it is based ou “natural 
and inheront rights," cannot be accepted, I 
answer the Bret issue by saying that Hazara 
Bibi hai a right of access to her ohild 
under Muhammadan Law, and as this right 
has been infringed, she has a cause of aotion. 

The no.'sb point whether thia 

Ciort has jariedil'tion to make the mandatory 
order for which she aske. In the Court 
of Ohanoory, jurisdiction was exercised over 
infante by the Lord Chauoelbr, probably 
by way of delegation from the Crown as 
pjrene pitrite. The way in which that 
jurisdiction was exercised was discussed 
by Gotten, L. .1., Ag 2 r-SUis, In re, Agar> 
Ellis V. LuMlles (2) (p. 33J). Special 
jurisdiction over infants has bsen 
conferred on the Indian High Courts by 
Charter, and this jurisdiction is not affected 
by the Guardians and Wards AotCVlIIof 
18^0) : See section 3. But the Chief Court 
of Lower Burma seems to me to have no 
such special jurisdiotioo. It is not conferred 
by section 13 of the Burma Laws Act of 
1893, which merely provides for the law to 
be administerel in certain oase?, nor by the 
Lower Burma Courts Act of 1903, Uoless 
this Court has special jurisdiction, its powers 
are ououed to those given uoder the 
Guardians and Wards Act, and a'o only 
those of a Dittrict Court, See AnnoS Beiarat 
V. Naraginiah (4) and SitM v. liimindi 

(3) 14 I. A. 89 at p. 90s 11 B. 651 (P. C.); 11 lad. 
Jur. 316; 6 Sar. P. G. J. 16; 0 Ind, Ooo. (s. «.) 354. 

(4) 2i Ind. Cos.290; 33 il. 8 j 7 at p, 82). 27 hi. L. 
J. 39; 1-i 0. kV. N. I03)s I L. Vf.oiO. {1914» M. Vf. 
N. 635; 0 M. b. T. J05; 20 0, L. J. 25 Id Bom. b, 
E. 625} 12 A L. J. 1165/ 411. A. 3U (P. 0.). 
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Par,dar..m 5), The proeeedinge, if com- 

apd not by eu.t ,rler pa,i„ There doee 
not however, ceem to be any maohinery 
nnder the GnardUne aod Warde Aet fo^ 

obTair*h‘’'“tt."'’"‘ "> 

Swt diimifsed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First CiViL Appbal No. 61 or 191 j 
Jaly 29, 1920, 

Present :--Mr. Daniels. A. J. C . and Mr. 
VVazir Hasan. A. J. u 

RAM BAHADUR SINGH *nd 0 TdR«_ 
IDeMIIDANTS — ApPgLLANTS 

tertus 

NIRBHAI SINGHard othirs—Plamtipfs 
mdUDAIRAJ SINGH-l)Ey,»„A„_ 

„ , , RESPfNLrgAfS. 

Hmaw tjaw^ Joint famHy—Part it ion i 

of, whether inchuled in >tJe of fJhlr ' 

Aa a gonoral r„Io, at a partition among tj,e mom- 
borsof njoint Uindu family each rnemlbor is pro- 
inmed to rapresont notonly l.imAcIf but also bi« 
Bons, and the Bona tako their share through their 

him «ndtK allotted to 

htm, and the rule ,9 not limited in its application to 

cMca where .ho sons are minors [p. 664, col,;?.] 

Appeal against the deereeof the Additional 
Sabordinate Judge, Fyz»bad, dated the 9ih 
September 1919. 

GAandw. f ,r the Appell Ante 
JUDGMENT.—The plainlifla are the 
■0D8 of Udairaj Singh. They inelituled 
the Buit from whioh this appeal haearisen 
against their father, against their father’s 
brother, Ram Bahadur Singh, and his aon 
Jolai biDgh, and against the deseendants 
of a deaeased brother of their father for 
partition of the family properties. U ja 
not dispnted that a partition took plaoe 
three years ago between Udairaj Singh and 

Wi IQ the mam by arbitrators though 


d^^-LdT" property was 

divided by (he parties themselves. The 

a«ard was made a role of Court and a 

eeree was pugfed in aooordenee with it. 

Ibe plaintifFg were not formally made 

parties to (he partition prooeedinge though 

It Ks now beyond diepute that they were 

fnily aware of them No division was 

ttade in those prose.dings between Udairaj 

bingh and his own sens, and though the 

plaintiffg a-;8ert that they separated from 

heir father at that time, (h'e evidense 

leavea IitUe doubt that they still remain 

joint. The learned Subordinate Judge 

ID bis jodgment aorreotly states the general 

rule of law as being that laid down in 
Uyned Bobar y. Rhushalbhai fl). wbieh 

approved in Jan Mahommed 
Abdulla Datu v. Datu Joffar (2) that, ag a 

general role, at a partition among the 
members of a joint Hindu family cash 
member is prepomed to represent notonly 
himeelf but also his sodp, and the enns 
(ake (heir share through their father as 
being inoloded in the share allotted to 
him. It IS true that in most of the oases 
in whioh (he principle has been applied 
the sons bare been minors, as. for instance, 
in the two Privy Council oa<es of Balkishen 
Das V. Bam harain Sahu (3) and Bamkisbore 
huhrnoth y. Jainarayan Bamrachpal {-i). But 
the rule, as laid dosin in Umei Bahar v, 
Khushalbhai (1), jg not limited (o minors 
nor, in the absence of fraud, is there any 
reaeon why it should be so limited. The 
share of the father and eons is partitioned 
as a single unit, and (0 affect a parii. 
ticn is lorely within the extensive power 
wielded by (he father as head and manager 
of the joint family. If there bad been 
any fraud on the plaintiffs the matter 
would have been different, but no fraud is 
established ly (he evidence or even 
alleged in the plaint 

The learned Subordinate Judge, while fully 
aoceptirg this prtnoiplp, has held, on the 


(!) Ind. Cafl. 42fl, 11 Bom. L. B. 390. 

(2| 22 Ind. C'na. 19S, 33 B. 440 at tp. 692, C83i 18 

Bom. L. H. 10A4. 

(31 301. A. 139 at p. 160, 7 0. W. N. 678; 6 Bom, 

L. K. 461,80 C.738. 

(4l 50 Ind. Cos 959, 40 I. A. 213 at p 2l\\ (1913) 

M. W. N.OOii I4M. L. T. I0l| 17 0. VV. N. 1I8J, 18 
0. L. J. 237j 16 Bom L. II. 867i II A. L. J. 835| 25 
11. L.IJ. 612/ 40 0.960i 10 N. L B. 1 (P. C.). 
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strength ot a elogle sentanee in the 
deposition of two of the defendants’ witnesaep. 
that a disraption of the family by partial 
partition has oacarred prior to - the partition 
made by the arbitrators, and on this ground 
be oonsidere that the prinoiple does not apply. 
He aaye:— 

A partition in the eye of law had taken 
plase on the disruption of the family by 
partial partition of the family property and 
the right of representation by the father 
oeased to exist when there was no existing 
joint family’ [^arudayi v. Doraisimi (5)]. 

It may be noted that the Madras ease 
relied on by the learned Snbordinate Judge 
has been misunderstood by him. In fast, 
it lays down the exact contrary of the 
proposition for which the learned Subordi¬ 
nate Judge cites it. “it cannot be argued," 
eay the learned Judges who decided that 
case, that a right of representation is 
incompatible with the existence of separate 
interests on the part of the heirs in the 
inberitanoe. No doubt Vijoaneswara and 
other commentators, in expounding i the 
doctrine of representation with refereros to 
the partition of the ancestral estate, speak of 
’anseparated brother’ (Mitakshara 1, Verse 2; 
Siraswati Vitasa, Foulkes, section 207); but 
it does not follow that the same doctrine 
ought not to be applied among separated 
brethren," The question does not, however, 
arise, as we are eatisGed that the two 
pages relied on by the learned Subordinate 
Judge wholly failed to establish any pre¬ 
vious distnptioD of the joint family. The 
first witness referred to was Jagannatb, one 
of the arbitratcrs in the previous arbitra¬ 
tion. He says that the arbitrators did 
not divide the sir land in village Belawa 
as the parties informed them that they 
already bad divided this before the aribitrc- 
tioD commenced. The other witnerp, 
Mahadeo Singh, makes a similar statement 
as to a private division of grain, cattlo 
and household effects. The whole thing 
was subatantially one Iraneaotion, and the 
mere fact that the parties amicably divided 
a small share of the property before resort¬ 
ing to arbitration for the division of the 
rest does not affect the legal results of (he par¬ 
tition or entitle the sons to have the partition 
rs'Openei in the absence of any evider cs that 

(B) 80 M. 848, 17 M. L, J. 276. 


their interest was preiniice^. We accordingly 
allow the appeal and dismiss the suit with 
costs in favour of the ontdSving dsfeudanta 
in both Courts. 

Apreal allowed. 


CALCUTTA HIGH COURT. 

Lettbss Patext Appxal No 124 op 19.9 

April 22. 1920. 

Present : - Sir Asutosh Mookerjee, Kt , 
Acting ChiVf Justice, and 
Justice Sir Eruest Pieloher, Kt. 

CHANDRA KANTA CHAKRABARTY 

AhD OTHERS—OePEN - ArTS—APPELLANTS 

terjue 

ADIN/TH SHOM and OTaiag —Plaintipp_ 

Respondents. 

Co.owncrs^iIiiitake^H<.'nf, poyment of, by one co- 
oicHfr to another, efject of—Relationship of parties 


D. purchaeod from P. a portion of certain landa 
bold by him, and for many years paid rent there- 
for to P. On D.’a refusal to pay rent, P. brought the 
present suit to recover rent : 

//old, that thoro waa no i-elationahip of landlord 

and tenant botweon tho parties as the transaction 
of ealo by P. to D. had tho effect of making them 
co-owuora: and that tho fact that the parties had for 
years past understood tboir mutual relations to bo 
that of landlord and tenant would not result in 
their being treated in law as if they were superior 
and subordinate holders respectively, because thov 
could not have a mutual relation in law which was 
contrary to tho true state of facts [p. m, cols. J 2.] 

Letters Patent Appeal against thefollowing 
judgment of Mr. Justios Newbould, dated the 
2 nd of June 1919, in Appeal from Appellate 
Decree No. 774 of 1918:_ 

NtwBODLP, J.—This appeal arises out cf 
a foit fer rent. The tootenlions of the 
defetidanlp, who have been nnencoessfnl in 
both tbe Courts below and who have 
preferred thm appeal, are that tie relation, 
ehip of landlord and tenant did not exist 
between them end the plaintiffa and that 

a portion of the rent olaimed ie not reoover- 

able ae .t 19 an abmb. ae regarde tha 

ia21 that tbe defendants purehMed from 
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the plaintiffa a portion of the taluk in whioh 
this land ia sitaated. Since then, although 
their paroha^e gave them a oo ordinate 
right with the plaintiffs the defendants 
have accepted a eoh^rdinate pcsition and 
have been paying rent to the plaintiffs. On 
this finding the defendants oannot deny in 
a rent suit that tliey are liable to oontinne 
paying rent. 

As regards the sesond point, the rent 
olaimed is foand to bs more than the rent 
whieh was payable for the land in soit at 
the time of the defendants’ perohase of a 
ahare of the estate, fiat there is noevi* 
dense, and nothing else, to s^apport the 
inference that this extra semis an ahirah, 
I thiLk that the lower Appellate Coert was 
right in Inferring that either this extra 
sorn was nof an ebircfi or if it be assemed to 
bean ahwab it had been consolidated with the 
rent. The appeal fails and is dismissed with 
cost. 

Babn Shibamm Mukher ee for Babe Bro- 
;endra Naib Chatlerje:, for the Appellant?, 

Babe Rai^ndra Chandra Ouha, for the 
Respondents. 

JUDGME.'^T.—This is an appeal by 
the defendants in a ?oit for rent. The 
defendants resisted the claim on the groond 
that there wis no relationship of land hr! and 
tenant between the parties. The Coarts bfI jw 
have found this allegation well foanled 
in eabstance, bat still they have decreed 
the claim. 


landlord and tenant. It is manifest, 
however, that the parties oannot have a 
mntaal relation in law whioh is oonirary 
to the trae etate of facts ; if the facts 
show, as they nndeniably do in this case, 
that the parties are co ordinate in position, 
they oannot ba treated in law as if they 
were saperior and sabnrdinate holders 
respfotively. To teat the poeiticn we 
invited the respondents to state the incidents 
of the tenancy, if it was assumed that 
there was a tenancy bstween the parties, 
Mr. Gaba, who appeared for them, frankly 
stated that it was an exlremsly difhsalt 
question to answer, for undoubtedly it is 
by no means an eaeylask to define the inoi- 
danta of a tenancy whioh has no existence 
either in fact or in law. Another test, equally 
efficacious, i^ to ask, whether the plaintiffs 
have an estate in reversion immediately 
expectant on the termination of the lease. 
Mr. Gaha confessed that, if the so-called 
tenancy came to an ond, the plaintiffs- 
respondents would not be entiHed to take 
possession of the land. We are con¬ 
sequently of opinion (hat there is no relation¬ 
ship of lanliord and tenant between the 
partier, that the appeal must ba allowed, 
and that the suit, framed as a suit for rent, 
must be dismissed with costs in all the 
Courts. 

Appeal allowed. 


In 1824, the predacessor of the plaintiffs 
transferred to the predece.ssors of the defend¬ 
ants a share of the land.s. Toe resnlt 
of the transaction wai that the parlies 
thereupon became co owners, and it is 
inooDceivabls that the plaintiffs can treat 
the defendants as their tenants, Mr. Justioe 
Newbonld has found that the plaintiffs and 
the defendants are co-ordinate owners in 
possession, ba^ nevertheless, he has made 
a decree for rent in favour of the plaintiffs 
against the defendants an if plaintiffs were 
superior holders and the dofendanti helJ .a 
Bubo dina‘e position. The plain^.iffj.respord* 
ente, have ooceJed that neither Uv nor 
logic can iustify this view, bat they hava 
taken refogj in the coo eotion thif, for 
many years past, the pirtias have nndar- 
stood their mqtual relation to be that of 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appcal No 28 of 1920. 
July 16,1920, 

Pretent : —Mr. Lindsay, A. J 0 , and 
Mr Wnzir Hasan, A. J. 0. 
KISHAN DAYAL anothir— 
Pl4Intipps - Appbllakts 
vertut 

Thc deputy I OMMISSrONBR, 
PARTABGARH, «s MA <AGEit, COURT 
or WARDS KALAKANKAR ESTATE— 

DiriNDk 'T—RidPOsDxNr. 

Declaration $uit for that decree it ultra rire* 
and void, whether mainUtinal>\^. 
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A suit for a deolaratioa that a dooreo is uJfra 
virM and void and fatilo nndor the law cannot bo 
maintained. 

Appeal agaioefc the deoree of the Sobordi* 
Date Jadge, ParlabgArb, datei the 28th 
Febrnary 1920. 

Mr. Bar Dhxan Ohandra, for the Appel* 
lante. 

Mr. N. N, Qhj$hal, for the Respondent. 

JUDGMENT.—In oar opinion this appeal 
mast be diemieeed and we dismi.^s it on a 
parely leffal groond, which will be evident 
from a pernsal of the relief whieb was eoaght 
in the Oonrt below. The apoellanti here, 
Kiehen Dayal and Bhagwan L'ili were the 
plaintiffs and the defendant was the Depoty 
Commissioner in charge of Kalak\nVar estate. 
In paragraph 14 of the plaint the appel¬ 
lants asked for a declaration to the effect 
that the decree of the Sobordinate Jodge 
of Partabgarb, dated the 2dth of April 
190^ being ultra vires is void and fntile 
under the law. It seems to as that no salt 
for Ancb a declaration is maintainable. 

We may refer to the facts which have 
given rise to this somowhat extraordinary 
litigation. A sait for possession was brought 
on behalf of the Coart of Wards against 
these appellants here, ICishan Dayal and 
Bbag^an Lai, and a third man, named Ganga 
Prasad. The claim was for possession and 
for mesne profits. 

The sait was dismissed io ths Oiartof 
first instance. There was an appeal to this 
Court and this Coart allowed the appeal 
and directed that a decree for posseveion 
be given to the Court of Wards plaintiff. 
It was also directed by this Court’s decree 
that mesne profits eboold be awarded to the 
plaintiff ; and for this parpose the Oonrt 
incloded in its formal decree direcMons under 
the provisions of Order X^, rale 12, sub^rnle 
(1). What happened then was, that the 
case went down to the Sibordioate Jodge. 
He held the inquiry wbisb bad been directed 
by this Oonrt and proceeded bimeelf to 
pass a final decree for the amount of 
mesne profits which be foand doe to the 
Court of Wards. The appellants here ob< 
jected to this proceeding on the part of the 
Sabordinrte Judge. They came up to this 
Coart and filed a miFoellaneoas application 
in which they qaestiooed the jurisdiction of 
the Subordinate Judge to pass any final 
d^orse. The ground taken, apparently, was 


that the fanctions of the Subordinate Judge 
were confined to making an inquiry and 
reporting the resalt of bis inquiry to this 
Court in order that the amount of mesne 
profits ascertained by him might be incor¬ 
porated in this Court’s final decree What¬ 
ever view we may take of the procedure 
followed by the Subordinate .Tudge, it appears 
to us that, so far as this is conoeroed, we 
are debarred from qaestioning it, because 
it seems to have been held in proceedings 
here that the order passed by the Subordi* 
Date Judge awarding mesne profits was in 
law a good decree, and for that reason 
the miscellaneous application, whioh the 
present appellants brought before this Court, 
was rejected and they were told that if 
they wanted any redress they ought to file 
an appeal. 

The filing of an appeal against the order 
or decree of the Subordinate Judge would 
have involved the payment of a large Court- 
fee and so it seems to have struck the 
plaintiffs that it would be a cheaper way 
of coing about the mat'er if they brought 
the present declaratory suit, which they 
were able to do on the payment of a Court* 
fee of Rs. 10. No doubt, this was the 
most eoonomioal course for the plaintiffs, 
but, in our opinion, it was not one which 
was open under the law. (t is hardly 
necessary for us to cite any authority in 
sapport of the proposition that a suit for 
a declaration that a decree is ultra vires 
and void and futile under the law cannot be 
maintained. 

We, therefore, dismiss this appeal with 
costs. 

Appeal dismissed. 
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MADRAS FTIGH COURT. 

I Second CivtL Appeil No. 219 of 1917 

AND 

Appfil iOAiNfT Order No. 33 of 1917. 
Febiuary 24, 1920. 

Freient Jogtioe Sadafliya Aiyar 
and Mr. Joitiae Specoer. 

Jn S. a. No. 219 of 1917. 

KAROOTH parakote ammukutty 

Talias LAKSHMI AMMA-PutHTiPF 

—Appbldant 

vetsHg 

, P- K. p. T. MANAVIKRAMAN 
altat KUTTI KUNHUNNl THAMBURA^ 
AND OTHERS— Difeidams Nos*. 3, 4, 8. P, 2 i 

AND 7—RsSPONDhNTS. 

In a. a. 0. No 33 of 1917 
K. AMMUKUTTY alias LAKSHMI 

AMMA and (THiR«- Difendama 

Nob, 1,4,5 ^^D 8 to 13—Appellahtb 

manemangalath variath 

RAMA WARIARand OTUEh^ —(Plaintiffs 
AND Dekekdanis Ncfl. 2, .3, 7 and 

14 to 30 jnu33io 35 .nd Legal 
IRipripeatitiveb cf the leceasid 
t Repponddnts Nob. 13 and 9 rkspectivelt) 

— Respondents 

Civil Procedure Code f^Act V of IflOM 0 \7 — 
Pcce.ivcy, *utf ngnimt^Sanrtion of Court, ab^eurc ‘of 
effect of^JuTt'idxrtton of Couri, 


The omiasjon to oljtAin tlio previous snnetion of 
the Court appointing a Receiver for l.rinirinir a 
Buit oi^.nHt the Receiver cJooa not affect the 
junad.ct.on of tUo Court trying the au.t l.ut !e 
an lUcKMity which can W effrdively cured l>y IK9 
plaintiff oUaimnK the rcqi.iaite sanction during 
the course of the litiffation. [p, V60, col. I ] ^ 

Pifimathn 2ialh Onngoolij v. Kheira Nalh IhTteriee 
82a 270;9C.W. N. 247 and VenkatasubhlroZi: 

V. J^ambura liamith Sethi, 24 lad. Cas. b 22 . dissented 
frsm. 


Ikhary I)cy v. Uarendrn Nath Muhheriec. 8 
Ind. Cas. It 16 C. W. N. 64: Maharaja of liurdxcan v 
Apurha Krishna Roy, )0 Ind i ns 5^7; |6 C- W. N. 
872; 14 (J. L. J. 50 and Jagat Tarini Dasi v. Naba (Jopai 
Chaki, 34 0. 806; 5 C. L. J. 270, followed. 

In S. a. No. 219 of I9i7 
Scsood appeal agaioBt the deoree of the 
Difitriet Conrt, South Malabar, in Appeal 
Suits Nos. 879 and 685 of 1915, preferred 
Bgainst the deoree of the Court of the Dis- 
triot MuDsif, Walluyauad, in Original Suit 
No. 235 of 1914. 

Im a. a. 0. No. 83Of U17 
Appeal egtinst the decree of the Dietriet 
Couit, South Malibar. in Appeal fenit 
No. 688 of 1916, preferred againet the deoree 


^ the Court of the Distriot Monsif. 

vyalluvanad, m Original Suit No. 320 
of 1914. 

The Beoood appeal oame on for hearing 
on the 2^th end 30th Oatober 1 n18. 

PACTS appear from the judgment, 

Messrs. K, P. if. A/rnon and K, P. Padma^ 
nahha Pillai, for the Appellants—The plaint¬ 
iff a suit should not. have been dismissed on 
the groQDd of want of Coort^a sanotioQ for 
filing the suit. There is no statutory obliga¬ 
tion to get the eanetioD. It is not a eondition 
preoedent. Where it is an indispensable 
requirement it is eipreBsly stated in the 
Civil Procedure Code. See Civil Prooedure 
Code, seetion 62, and Provincial Insolvency 
Acf, section 17. It is a Common Law obliga¬ 
tion. In any ease, the defeat, if any, was 
cured by the plaintiff obtaining the sanation 
at a very early stage of the proaeedings, even 
before the written statement waa filed. 

Measra, 0. ifadhavan Nair and T. Eronani 
TInni, tor the Respondents, referred to the 
decision of Venkitasubharamiah v, Eamhura 
Ramtoh Srthi (II as supporting the position 
that previons sanction is neaessary, 

JUDGMENT. —The plaintiff is the appel¬ 
lant. Her suit f3r speoifia performance of an 
alleged contract of 20th March 1910 (under 
which the plaintiff was entitled to obtain a 
deed of renewal of a kanom mortgage which 
had been enjoyed by her deceased sister from 
1897) was dismissed by the District Court 
on two grounds: (1) The present suit hav¬ 
ing been commenced in June 1914 against 
the Receivers (defendants Nos. 3 to 5) 
appointed by the Sob Court of Calicut in a 
Suit No 13 of InIS (brought for removal 
of the Ist defendant, the promisor under the 
plaint oontrset, from his position of karnavan 
by some members of his /araiAi) without 
previously obtaining the sanction of the 
Sub Court, it could not be sustained even 
though in July 1914 (before even the 
Receivers filed their written statements), the 
plaintiff obtained the Sob Court’s sanction 
to proceed with the present suit against the 
Receiver. (2) Though " there was a general 
UDderstandiDg" between the plaiotiff aud 
the Ist defendant that the ist defendant 
"would be agreeable to the plaintiff" (in the 
matter of the renewal of the kanom of 1897 

' (1) 24Iod. Cac. 622, 
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in the plaintiff’s name) “if ehe eviatsd one 
Syed AH” (in possession of one of the 
fcatiom lands), “there was no deflnite oon- 

traeti’ for renewal. 

We are uT^able to agree with the learned 
Distriat Judge as regards the Bret ground of 
bis desision. Though the judgment in 
Pramatha Nath Oangoolv v. Khetra Nath 
Bamrjee (2) (the decision of a single Judge) 
is in favour of the view of the District Judge 
and though a decision of this High Court 
(again, that of a Single Judge) Venkataiuh* 
baramiah v. Num6Mf<i Ramiah Stthi (1) also 
contains observations in support of the same 
view, we think that the better opinion is the 
one enunciated by Division Benches of the 
Calcutta High Court in Bankti Sehory Dey v. 
Barendra Nath Muhher;ee (3) and Maharaja cf 
BurdiDan v. Apuroa Erishna flot/(4)end in Jagat 
Turin* Dasi v, Naha Qopal Ohaki (5) (one of 
the members of the said Benches having been 
that very learned Judge Sir Asutosh 
Mookerjee). That opinion is also supported 
byltext'Writers of acknowledged authority, 
dike High on Receivers, Woodroffe (page 9l) 
and Kerr (page 167), That opinion is to 
the effect that the omission to obtain previous 
sanction (a sanction which is not a condition 
imposed by statutory law, like the sanction 
mentioned in section 92 of the Code of Civil 
Procedure or section 17 of the Presidency 
Insolvency Act but one imposed by the 
Common Law to enforce due respect towards 
Courts of Justice) does not affect the juris¬ 
diction of the Court but is an illegality which 
can be effectively cured by the plaintiff 
obtaining the sanction during the course of 
the litigation. 

: The rest of tho judgmont is not matorial 
for tbo purpoBOB of thiB report.—fd.] 

M. 0. P. 

Decree tUghtly mcd:fied. 

(2) 82 (\ 270; 9 C. W. K. 247. 

<3) H Ind Caa 1; 15 0. Vf. N 54. 

(4) 10 Ind, Caa. 527; 16 C. W. N. 872; 14 C. L. J 
60. 

(6) 84 0.305;6 0. L. J.270. 


BOMBA'S HIGH COURT. 

Second Civil Appeal No. 929 op 1919. 

July 2, 1920. 

PrswiiH —Sir Norman Macleod. KT.. 

Chief Jnstiae. and Mr. Justice Fawcett. 
CHOKHU RAOJI MAHAR and otuebs 

— Plaihtipps—Appellants 

versus 

TATYA NAMA MAHAR and others 
—Dependants -Re-^pondents. 

Biiidu law—Joint family—Family property sold 
for arrears of revenue and puyehased hy one member 
whether joint or t^epnrafe. 

Wboro joint family property is put up for Aale 
bv tbe Kovenue Authorities on account of arrears 
of revenue and is purchased by ono of tho mombors 
of the family, then, unless it can be ahown that it 
was purchased out of tho joint family purse or 
was thrown back into the joint family property, it 
becomes the private property of the purchaser. 

[p. 670, col. 1.] 

Seoond appeal from tbe decision of the 
Assistant Jndgp, Sholapor, in Appeal No. 125 
of 1918, reversing the decree passed by the 
Joint Subordinate Julge at Barsi, in Civil 

Suit No. 267 of 1917. 

Mr. P. V. Kane, for the Appellants, 

Mr. K. H. Kehar, for the Respondents. 

JUDGMENT. 

MaClbod, C. J.—The plaintiffs sued for 
partition and possession of their ball 
share in the pUint property. The learned 
Assistant Judge reversed the decree of 
tbe lower Court in favour of tbe plaintiffs 
and dismissed the plaintiffs’ suit with 
costs. The learned Judge said: “the only 
issue in appeal was, whether tbe property 
was joint properly of Nama, Vitboba and 
Raoji, the ancestor of tbe plaintiffs”. He 
came to the oonclueion that it was not. 
That, as far as we are concerned, is a 
finding of fact. But an entirely new point 
of law has been raised in second appeal, 
namely, that assuming that the property 
bad been joint and then lost on account 
of its being sold for arrears of revenue 
but afterwards recovered by one of tbe 
members of tbe family, other than Raoji, 
out of bis own means, then the text of 
tbe Milakfsbara applies, which eaye that, 
when family property bas been lost and 
then re acquired by one of tbe members 
of the family, that member ie entitled 
to keep a quarter to himself, while tbe 
remaining threequarters must t,o back 
into tbe family. That text and others 
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were diefloeeed in Bamfej Bajirco v. Trimbak 
VuhvanatK (1). There the learned Jadffee 
flay : thongh there ie no explicit role which 
enables a member of a onited family parchae- 
ing a portion of the patrimony, formerly sold, 

oat of hie separate means to enjoy it, as in 

the oaee of another acqaisition, free from 
olaims to partition by bis oo-paroeners, yet 
neither is any express limit sat to saoh 
enjoyment, and it would probably now be 
held that eooh property stands on the same 
footiog as any other porohased property 
of his separate estate. A contention to 
the contrary was abandoned in the case 
of Qooroo Fershad Roy v, Debe^ Fershad 
Tewar.e (2)”. Then the judgment refers 
to toe ease of Vualatrhi Ammal v 
Annasamy Satiry (3) which said : “The 
langnage both of the texts and the com- 
mentaries seems to ns as at present to indicate 
that the rale was intended to apply strictly 
to hereditary property of which the mem- 
hers of the family had been violently or 
wrongfully dispossessed or adversely kept 
pat of possession for a length of time : 
property unjastly detained which ooald 
not bfi recovered before’ is the Import of 
the ordinance of Mano, Chapter IX, il/ra 

This is not a case of a family being 
violently or wrongfully dispossessed or 
adversely kept oat of possession of the suit 
property. What happened was that, it was 
put up fcr sale by the Revenue Author^ 
ties on account of arrears of revenue and 
was purchased by cne of the members rf 
the family. Therefore, unleos it can be 
shown that it was purchased out of the 
joint family purse or was thrown back 
into the joint family property, it became 
the private property of (he purchaser. The 
j^odgment of the Court below must 
be eonBrmed and the appeal dismissed with 
costs. 

Decree confirmed. 


imi 

OtrDHJUDIOUL COMMISSIONER’S 

COURT. 

Pi*ST OiTiL Appjal No. U or 1920. 

Aogoit 5, 1920. 

PrM.»/;_Mr. Wazir Hasan, A. J. 0. 

BASDEO UAL—Ptimtirr—A ppiluki 

veTiut 

MAHABIR AMD oraBas—Da«»DiHi8 

—R^SPO-VDENTS. 

Himhi Lhw -Joint lamiltj-properly transferred to 
off father s debts-Hons, right of, to recover vro- 

pcrty, ertent of. ' 

Where jomt ancestral property has passed out of 
a joint family, either under a oonveyanco executed 
by a father in consideration of an antocodont debt, 
or in order to raise money to pay off an antecedent 
debt or tinder a sale in exocotion of a decree for 
the father s debt, his sons, by reason of thoir duty 
to pay their father's debts, cannot recover that 
property, unless they show that the debts wore 
contracted for immoral purposes, and thot the 
purchasers had notice that they wore so contracted, 
and the operation of this rule is not limited to cases 
whoro the joint family property has passed out 
of the hands of tho family and gone into tho bands 
of persons who wore neither previous creditors 
when tho sale is a private alienation, nor judgment, 
creditors when tho sale is by public auction, (p 671 
col. 2 j p. 57:», col. 1.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Gonda, dated the 19lh Doiembsp 
1919. 

Mr, Btiheehtear ^ath Srivattava^ for the 
Appellant. 

Mr. A, P. }‘en,{oT Reepondents Noe, 1 and 4, 


(1) 4 ^d. fas. 266, 34 B. 106,11 Bom. L. B. 1122. 

(2) 0 W. B. 68. 

(3) 6 M. H.C. B. 160 at p. 167. 


JL(DGMBNT.—This appeal arises out of 
a suit brought by the plaintiff, Basdeo Lai, 
against Mahabir, Nanku, Kalidin, and 
Bichoha, defendants Nra. 1 to 4, for recovery 
of possession of a ooe*anDa eight pies share 
in (he village of Kohsoiar, Pargana Utraula, 
Lietriet Gonda. Ram Saran Lol, father of 
the plaintiff, was added ae defends nt No. 5 
to (be suit. 

The facts necessary for the disposal of 
thie appeal are ae follows;—The plaintiff and 
the defendant No. 5 constitute a joint Hindu 
family; and so do the defendants Noe. 1 to 
4. The defendant No. 1 is the son of one 
Salarn Baqqal and the defendants Nos. 2 to 
4 are the sons of the defendant No. 1. On 
the 16th of January 1901 Ram Saran Lai 
gave a iar peshgi lease by way of UBDfraotn- 
ary mortgage (n Salarn Baqqal of Ibe pro¬ 
perty in soit and, in virtue of it, Salaru 
entered into possession of the ahare mort¬ 
gaged. On the 21et of November 1906 Ram 
Sdran Lai eveeuted a dead of farther charge 
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in favour of Salara. On the 23rd of .Unu^ 
ary 190/, Ram Saran Lai exeouted a deed 
of simple mortgage in favour of one Sita Ram 
in respeot of an eight-pies share out of the 
share ID eait. On the lUh of Joly 1-^0? 
another deed of further oharge was exsaute l 
by Ram Saran Lai in favour of Salaru. The 
debt due under the deed of the 21fl of 
November 1905 merged into the oonsidera 
tion of the spoond deed of fuither oharge. 
On the 30th of September 190S, Ram Saran 
Lai eieoutad a deed of nnrtgege by nnnii* 
tiooal Bale in favour of the defendant ^ 

in respect of the share in suit. On the I7th 
of February 1910, the defendant No. 1 
purchased the mortgagee rights of S ta Ram. 
In execution of a decree f(jr simple doby the 
ehare in suit was sold by public auction on 
the 20th of May 1910 and was purchased by 


the deoree holder, lyaohman Dis. 

In a suit instituted on foot of the mort¬ 
gage of the 30th of September 19J8 by the 
defendant No. I against R\ra Saran Tial 
and Laobman Da®, a preliminary decree was 
passed on the 28th of October 1910, and it 
was made absolute on the 6th of June 1911. 
Mahabir, the defendant No. 1. obtained 
formal delivery of possession in pursuance of 
the eaid decree on the 8th of November 
1911 over the property in suit; he was 
already in actual possession under the 
tar peihQx leaee of the 16th of .January 19 -1. 
The present suit has been instituted on the 
allegation that the property in suit is tho 
joint family property, that the deed of mort¬ 
gage, dated the 30lh of September 190-, was 
not binding on the plaintiff bociuse the defend¬ 
ant No. 5 had ro power to make an aliena¬ 
tion of the ancestral property, nor had ti e 
plaintiff been betoBtcd by the said alienation 
and that he is not bound by tho forr-alfBure 


decree obtained by the defendant No. 1 
bocauBe ho was no party to it. A largo num¬ 
ber of pleas were raised in defence which 
necessitated the framing of no less than eight 
issues in the case. The tower Court decided 
the first two issues only and dismissed tho 
plaintiff's suit: hence this appeal by tho 
plaintiff. These tso issues are as follows: 
*1. Whether or not tho plaintiff is bound 
by the decrees, preliminary ard abs.lot*', 
passed in favour of tho defendant No. 1 on 
the basis of tho rntrlgago died in suit ? 2. 
Has the property in Buit been sold in oxo- 
option of a money-decree obtained by 


Lachman D.vs against the defendant No.- 5 P” 

I propose to dispose of the appeal with 
reference to Issue No. 1 only. 

It is admitted that the plaintiff and his 
father, Ram Saran Lai, defendant No. 5, 
oDnstituto a joint Hindu family, and it ie also 
admitted that the property in suit is the 
ancpstral property of the family. The debt 
ooQtrno'ed under the dsed of the 30th of 
September I 08 was not challenged on the 
ground that it was incurred for immoral or 
illegal purposes or that it was illusory. 

Such behw the fids of the case, I am of 
opiniinthU the rule of liw laid down by 
Sir J.imes Colvile in the case of Surai Bunti 
Ko 9 r V. :^h9o Fe'tn l Singh (0 applies. His 
Lordship eaid ; “ That where joint ancestral 

property h ts passed ou'; of a joint family, 
either under a oonvoyansa exeoited by a 
father in cons! Jeration of an antecedent debt, 
or in order to raise money to pay off an 
antecedent debt, or uoder a sale in execution 
(f a decree for the father’s debt, his sons, 
by reason of their doty to pay their fatlier’s 
debfp, cannot recover that property, unless 
they show that the debts were contract¬ 
ed for immoral parposea, and that the pur¬ 
chasers had notice that they were so con¬ 
tracted." 

Tho learred Advocate for the appellant 
argues that the rule applie? only to cases 
where a stranger and not the judgment- 
creditor is tho purchaser. In support of this 
oontoiitiou ho relies upon certain observations 
in the judgment of L^rd 6baw in the case of 
Nh/.u Ham Ohawlra v. Bhup Singh (2). The 
learned Advocate further contends on tbe 
SKme ground that tbe case of Our Sarain v. 
Oultari Lai (3), upon which tbe lower Court 
has relied, must be taken to have been 
overruled and that 1 ebooid, therefore, refer 
this appeal to a Bench of two Judges for 
decision. 1 do not think there is anything 
in the decision of their Lordships of the 
Piivy Council in 6'aAn Ram Ohandra's ca$e 
(2), which limits tbe operation of the rule 
lad down by Sir James Oolvile to oases 

(U r. I. A. K-; r, C. 148 P. C)s4Sar. P. C. J. 1; 3 
SiUli P. c. d. 58‘j 4 C. I.. K. A Shomo L. H. 
•Jl.’; '£ )inl l)i‘'v 1.''. a.) 705. 

3’J Iml Cas. -HI, 44 1. A. 12G; 21 C. W. N. 
61P; I P I- W. 5f7; 15 A. L. J. n7; 19 Horn. L. R. 
4'.I^ 1-. ,1. 1;33M. L. J. 14; llU 17) M. W. N. 

4ii>. 22 il L. T. 12. 6 L. W. 213, :iU A.-137 (P.C.). 

{■i) incl. Cuh, 917, 17 U. 0. aiPj I 0. L. J. 603, 
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where the joint family property haa passed cat 
of the bands of the family and gone into the 
hands of persons who were neither preyions 
ereditors when the sale is a private alienation 

or jndgment-oreditors when Ihs sale is by 

pnblia anotion. On the oontrary. the follow, 
mg ob«ervatioDS in Sahu Ram Ohandra'i ca,e 
U) affirm the rnie entmoiated in Suraj 
Bunn Ko^s case d) without prewribing 
any limitation of the ra^nre mggeated by 

the learnee Advocate for the appellant:— 

A pernial of the naroerons anthorities will 

show that where a joint family property 
has teen sold oat and out. or where adeoree 
m eieention of the mortgage has been 
obtained against the property, and rights 
have been sprang np with regard to the 
j^oint family estate, theee rights are not to 
be defeated by the mambere of the joint 

family Bimply qaeNtioning the transaction 

entered into by its head.*' The learned 

Advocate refers to the following passage in 
the same lodgment:-'They desire, in (he 

6ret place, to make it clear that mooh if not 
all of the lawapon this eobject has arisen 
from the neeeieity of protecting the righta of 
third persons, say the porohasere of the pro- 
perty who have tiken their title for onerous 
consideration and In good faith.” These 
obeervatione directly bear upon the question 
of onut in cases where a creditor is retting 

ap a charge in hia favour on the basis of an 

^lenation made by a manager of a joint 
Hindu family. Immediately following the 
passage quoted above, occurs the following 
sen epee:- This is at the bottom of the 
doctrine of onus, which was dealt with so 
folly by Knight Bruce. L. J., in Bunooman. 
penaui PanJay v. Mummmat Bibooee 
Munraf Koonteeree (4).** This is followed 
by a quotation from the judgment iu 
Bunoomna Pertaui Ponday's caie (4), and 
at the end Lord Shaw says :-' Tbe onus 
was accordingly properly laid and the 
issue of no benoBt to the estate is eettled." 
oimilarly, the reference to*'third farties** 
in the paragraph immediately following the 

observations quoted above is made in 'rela¬ 
tion to the ground upon which the rule as 

to ohue’ in oases of enforcement of a obarve 
rests. “ 

The interpretation whi.h I tave plaeed 


on hu Lordship s jndgmenl bsariug npon 
the point ondar eonsideration ia anpported 

in the » B^ooh of Ihia Cnrt 

in the oaao 0 Muhammid Biq» Ali Khan 

V Hamr, i.f ( 51 . j ^ 

ft- ‘I^’isioa of another Banah 

whioh'\ ^ PArty 

whioh has not aoaaptad the inlarpartatiin 

loi n '•oportad in Muham. 

mai Baqir Alx Khan v. Haxari £nl (5) ; bnt 

the view taken in the latter eaee ae to the 

point with whioh I am oonoerned in this 
case remains uotouebed. 

I am, therefore, of opini m that the authority 
0 the decision in Our Naratn v. Guhari Lai 

lu D . decisions of 

the Privy Council as well as of the Courts 

m lodis, IS not shaken by the ruling in 
Baku Rim Ohini^a's caie (2). The learned 
Advocate frankly admitted that the oass of 
^ur Saroin v OuUari Lai (.S) is fatal to 
his appsal. I may also refer to a decision 
of Mr. (now Sir Elward) Ohimier in the 
case of Parmethur Dot v. Debt Sahae (6) 
which entirely covers the present case and is 
against the appellant. 

The appeal fails and is dismissed with 
costs. 

Appeal di$mi$ied. 


( 5 ) 62 Ind. Caa. I 03 j 6 0 . L. J. 2 S 7 ‘at 

307 . 

( 0 } 6 0 . C. lOI. 
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CALCUTTA HIGH COURT. 
Lirnas PaTcwr Appsal No. 1?8 op 1915 

April 29, 1920. 

PmenfSir Asutoeh Mookerjee, Kt,, 
Acting Chief Justice, and Justice Sir Ernest 

Fletcher, Kt. 

SASANKA SEKHAR BANERIEB — 
PlaIntipp—Appcllanf 




versus 

SUDHANGSU MOHAN GANGULI 

—Dipindant—Rispondist. 

Bengal Municipal Act (III o/l69iJ, $. 80'i-^Aci 
done in pursuance oj Act^ ishat ccnsUtutes^^Kotice oj 
suit^ omisnion to give, effect of^ 


Wbero th^ Vice«Ohairroan of a Muoicipalitj act§ 
under tbc direction of the Cotnmiscio&crvi any act 
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done UDder his instructions is an uct done under 
the Bengal Municipal Act. Consequently, if the 
provisions of section 3H3 of the Act as regards 
notice are not complied with by a person aggrieved 
by the act, a suit l>y him against the Vice-Chair¬ 
man to recover damages is not maiutaiuable. [p. 675, 
col. 1,] 

Letters Patent Appeal against the deoree 
of Jnetioe Sir Syed Shamsnl Hnda, Kt, 
dated the 12th of Aognst 1919, in Appeal 
from Appellate Deoree No. 1170 of 1918. 

The Hon’ble Mr. 0. T. P. Qtbbom (Advo* 
oate*Oeneral) and Dr. Jadnnath Kanjilal 
andl Babos Laltt Mohan Boyierjee and 
Apur6a Oharan Af«fter;Ve, for the Appellant. 

Mr. P. Poll Choudhuri and Babas Satindra 
Nath Muherjec and Promotho Nath Banerjee, 
for the Respondent. 

JQDGMBNr. 

MooKiBjKE, Acra. O. J—This is an 
appeal under olaase ^5 of the Letters 
Patent from the jodgment of Mr. Jnstioe 
Sbamsol Hoda in a snitforreoovery of damages 
dae to an nnantborised distress warrant. 

At the time of the inoidenta wbioh have 
onlminated in this litigation, the plaintiff-re- 
spondentwaea resident within the Munioi- 
pality of Bailey, and the defendant-appellant 
was its Vioe Chairman. On the 8th Ootober 
1914, the Vice Chairman served the plaintiff 
with a notice of demand for does claimed as 
fees payable for removal of 61tb from a 
receptacle in his boose. On the 3Ut Ootober 
1914, a bailiff under the orders of the Vice. 
Obiirman, entered the hoase of the plaintiff 
and attempted to exeoate a distress warrant 
as no payment had been made in responee 
to the demand. The present sait was insti- 
luted on the Vnd February I9l5, and the 
eubstanoeof (be complaint of the respondent 
was that the proceedings of the Vice- 
Chairman were malicious and the Munioi 
lality bad no authority to levy the sum 
claimed by summary process. The Coort of 
first instance decreed the suit. Upon appeal 
the Sobordinate Judge rever ed that deoieion. 
On second appeal to Ihia Ocurt Mr. Justice 
Shamsnl Hnda has set aside the deoree of the 
Subordinate Judge and restored that of the 
primary Court." 

It is not neoeeaary for our present purpoee 
to deal with the question, whether or not the 
sum claimed by the Municipality was recover- 
able by summary process. The answer to 
that question turns upon the consideration 
Of a Domewhat resoodite arjumoDt as to the 


meaning of the word ‘rubbish’ in section 6 
(14) of the Bengal Municipal Act. Upon this 
matter of interpretation, the Courts below 
have been divided in opinion, and we shall 
assume that the sum claimed was not recover¬ 
able by summary process, as contended by 
the plaintiff respondent. We must also 
observe that the allegation of the plaintiff 
that the prooeedinga of the Vice-Chairman 
were actuated by malice has not been estab¬ 
lished and that finding plainly cannot be 
assailed in second appeal. 

The Advooa'e General has contended on 
behalf of the appellant that the suit should 
be dismissed on the ground that the plaintiff 
has failed to comply with the requirements of 
section 363 of the Bengal Municipal Act. 
That section is in these terms ; 

“No suit shall be brought against the Com- 
missioners of any Monioipality, or any of 
their officers, or any person acting under 
their direction, for anything done onder this 
Act, ontil the expiration of one month next 
after notice in writing has been delivered or 
left at the office of each Commisdioners and 
al?o (if thesoit is intended to be brought 
against any officer of the said Commissioners 
or any person acting under their direction) 
at the place of abode of the person against 
whom such suit is tbrealened to be brought, 
stating the cause of suit and the name and 
place of abode of the person who intends 
to bring the suit; and, unless such notice be 
proved.the Courtshall find for the defendant. 
Every snob action shall be commenced with-' 
in three months next after the accrual of 
the cause of action, and not afterwards, if 
the Commissioners or their officer, or any 
person to whom any such notice is given 
shall, before suit is brought, tender sufficient 
amends to the plaintiff, imob plaintiff shall 
not recover." 


There can be no doubt that the notice con- 
templated by section 3b3 was not given in 
the present case. Reference has, no doubt 
been made (o a letter written by the Solicitors 
for the plaintiff to the defendant. The letter 
however, can in no sense be treated as a 
notice ID oompliance with the requirements 
of section 363 But. oven if it be so regarded 
by any stretch of language, it is plain that 
the plaintiff has not complied with section 
363 ID BO far as notice upon the Commissioo- 
ers IS required. It will be observed that 
flection 363 requires the service of notioq 
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upon the OomralBsionera in every instanoe and 
also upon the person oonoerjod, if the suit 
is intended to be hroD(?ht against an offiiar 
of the Commissioners or any person aating 
under their direotion. No sueh notice was 
served on the Commissionem, and we most pro* 
oeed on the aesomption that the plaintiff has 
not aomplied with thereqairements of sootioii 
36.3. Bot his contention is that, section 36 J 
has no application to theciroom^tances of tha 
present case, bsoaoae what is alleged by him 
to have been done by order of the defendant 
was not eomethiiiR done under tlie Act." 
It i? not necessary to consider seriously the 
suggestion faintly made that this was not a 
proceeding brought against a person aotJng 
under the direotion of the Commissioners 
There can be no room for controversy tliat tho 
Vice Chairman acted under tho direotion of 
the ComraissionerF, and if what was dor.o 
under his instructions was something done 
under the Aot,”Feotinn 363 isapoli^ahle. 

The provisions of section 363 have a 
parallel in many Statutes in Kngland, and 
there are cafes in the books which lay down 
principles obviously applicable to theoiroom* 
stances of the present litigation. In r- 
house V. Keen (1) the plaintiff was obliged 
to pay, under a Turn-pike Act, two tolls on 
the same day in respect of tiie same stage 
ooacb, He instituted the suit for recovery 
of the sum paid on tho second occasion, on 
the allegation that a second toll was not 
payable and that the levy was wholly 
nnauthoriied. The Tarn pike Act provided 
that no action should be cernmenoed against 
any person ' for anything done in pursoanoe 
of the Act,” until after the fervioo of a notice 
to the Clerk of tho Truftecc (similor to what 
is contemplated by section 363) a’"d al®o 
required that the suit should be instituted 
within a prescibed time from the date of tho 
Act. It was contended that ae the eot of 
which the plaintiff complained could not 
have been lawfully done under the 
authority of the Act, tho act could not be 
laid to be one done in pursuance of the Act. 
This contention was overruled. Mr. Justice 
Bayley pointed out the object of the Act 
in these terme: '*rhe substantial part cf 
the enactment is, that notice ebould be given 
to the Trustees in order that they may tender 
satislaotioD, and that the action should be 

(t) (1826) 4 B. & 0. 200t 6 D. & R. 267) 107 E. B. 
1Q64| 40 B. B. 868. 


brought promptly after tho fact committed 
If tho Act of Parliament does not apply to 
th:5 oa®e, parties may be at liberty to main¬ 
tain action-? fer all eum? levied under a 
misconstruction of the Act within a period of 
six yevr®. And thus the object of the Legis* 
Utur?. which was that the action ehouli be 
brought promptly, v%i!l be defoated Bat it 
is sail that, in this case, there was not any* 
thing done by the defendant in pursuance of 
tho Ac*': but that expression, ae used iu this 
Act of Parliament, means that tho thing done 
should ha done by the defendant acting 
c>l ‘rd ojji'ii ; if ho did so act, he is within the 
proteo i on of tho Act of Parliament.” Mr. 
.(iistice Ilolioyd pointed out that tho pro¬ 
tection of tioe Act was not ooniined to oases 
where the party liad dona an act which could 
1)3 justified: in other wor-iP, if the ao) was 
so rjstriotod, the result would be that th re 
would be no oicasion for tho Miit, which 
would neiessarily fail on the merits. 

A fimilar view hae been taken in sub* 
Rf(|aent eases; Selmet v, (21, 

It til ru’j^o'npjrtn v. W'^ithinglon Lf'il Roirdi-i) 
whore Fry, Ij. .1., observed with refeioice to 
section 26i of tho Public Health Act, 1875, 
that the protection of the Statute extended to 
everything done boni fiie under the colour 
of tho provisions of the Statute ; in other 
words, if a person knows that he has not 
under a Statuto authority tc do a certain 
thing and yet intentionally does that thing, 
ho cannot shelter himself by pretending that 
(he thing was done with intent to carry out 
that Statute. These decisions were reviewed 
and approved in Oree v.St. Poncr.is Veslruii). 
The substance of ihe matter is that, an act is 
to be regarded as done in pursaanoe of a 
Statute if the doer had ^ reasonable and 
bona hie belief that, he was "O acting 
Hatehline v. Qrove (5), L^a v. Facey (6), 
Agnew v. Jobson (7), fleaih v. Breuer (8)# 


:) (1871) 6Q.H. 724; 40 L. J. q. H. 287} 24 L. T. 

in w. H. mo. ^ 

) (l'‘8.H) II Q II. D. 788) 62 L, J. Q n.68.1j 49 

. 489) 47 J, P 7M). r rP 

) (1809) IQ B C»3| 08 L. J. Q. 0.889) ‘0 L. 1. 

)(1842)3Q B.()07i S O. A D. 210; 12 L. J. 

I. 10) 7 Jur. 262) 114 E. R. 791. 

) (1887»i9Q. B. D. 862i M L.J. Q B 636) 68 

, 82) H6 W. It 721) 61 J. P. 75fl. 

) (1877) 47 L. J. M. 0. 87) 13 Cox 0. (3. 0.6. 

) (1864) 9 B. T. (n. 8.) 16 0. B. (».••) i 

1 R. 770) 148 E. R. 1000. 
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Burling v. Harleg (9), Booth v. Olice (lO), 
Smith V. hopper (LI). Sabstantiilly the 
same view waa taken by the Jadioial Com¬ 
mittee of the Privy Coonoil in the ease of 
ilichard Spooner v. Juddoic (12), where Lori 
Campbell said that, if a party bonn fide, and 
not abiordly, believes tbat he is aeting in 
parsaanoe of a Statate and aosordiog to law, 
he is entitled to the epeoial proteotion 
whieb the Legielatare intended for him, 
although be has done an illegal aot. 

The same view was taken by a Full 
Benob of this Court in the ease of Okunder 
Sikhur Bundopadhga v. Obhoy Ohurn Bagchi 
(l l) where Sir Riobard Garth obierved, with 
referenoe to eeotion 87 of Aot 111 of 1861-, 
B. 0., that the eeotionlwae applioable where 
the plaintiff olaimed damages or oompeusa* 
tioD for some wrongful aot oommilted by the 
Oommissioners or their offiaera in theezeroise, 
or the honestly eupposed ezeroise, cf their 
statutory powers. See also Shudhangehu ^hu$an 
flop Ohowdhury v. Bejoy Kali Roy Ohotodhury 
(l*), Shama Bibi ?* Baranagore Municipality 
(15). 

B>eferenoe has been made on behalf of the 
respondent to the deoision in Soonder Lai v. 
A# B. flaiflie(16) and Gopee Ki$ken Oossatn v, 
W, H, flpland(17). These oases, however, are 
of no assistanoe to the respondent, beoause, 
on an examination of (be jodgments, it 
transpires that in each instanee the reqnisite 
notise had been served. 

We are aooordingly of opinion that in the 
present ease the parties were governed by 
seition 363, and tbat as the plaintiff bad 
failed to serve the notioe required by that 
eeotion the suit was not maintainable. 

11 . appeal is allowed, 

^e decree made by Mr. Justioe Shamsnl 

Hudaset aside and that of the Subordinate 


(9) (1869) 3 U. * N. 271, 27 L. J. Ex 2Rfi, a 

(Jf. a.) 789| 117 H. B. 684; 167 ti. E. 473 . * ^ 

(10) 0861) 20 L. J. 0. P. J61, IOC. B 827' 

302,“i’.6 E B ■'•'J' «■ 03. U 

tLi^Va ® 0* 267| Ponr < 

}!«*} S* 1 " J- «o. 

injow.R 2^ 


Judge restored with oosts both here and 
before Mr. Justise Sbamsul Huda. 

Fletcuer, J.~I agree. 

Appeal allowel. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revisions Nos. 44 and 45 or 1920. 

May 18, ly‘20. 

Present : —Mr. Lindeay, J, 0. 

GAURl—AuCTIO.'i’PpBCUASBR—APPLICANT 

versus 

HINGA anoothbrs—Jooguckt.Dbbtobs and 
Musammat QAMAR JAUAN BEGaM 
—Dsckie-Uoldek—Opposite PxaTr. 

Civil Procedure Code (Act V of ItOSJ.O. IX, r. 9, 
0. XSI, r. QO^Application to set aside czeculion sale, 
dismissal of, for default—‘Restoration of application, 
u'ActAcr pc»-mitf4i6tc. 

The proviBioDS of Order IX, rule 9, Civil rroecduro 
Code, are applicable to an order dismissing fur 
default an applicatioD made under Order XXI, rule 
90, Civil Procedure Code, to set aside a sole bold in 
ezocutiou of a decreo. 

Jkakur Prasad y. Fakir Ullah,n A. 1C0(P. C.), 
6 M. L. J. 8; I. A. 44; 6 Sar, P. C. J. 626j 8 lud. 
Doo. (n. b.) 393, distinguished. 

BAubancsioor Prasad Singh v. Tilakdhari Lai, 49 
Ind. Cos. 617; 4 P. L. J. 136/ (1919) Pat. 76, dissont. 
od from. 

Diljan Mihha Bibi v. IlcmanUi j^umar Rou, 29 Ind 
Cos. 896; 19 0. \V. S. 768, foUowod. 

Applisations against the deoi ee of the Pro¬ 
bationary Mnnsif, Lucknow, dated the 20th 
November 1919. 

Mr. Bam Oharan, for the Applicant, 

Mr. fl. K. Ohoih, for the Opposite Party, 

JUDGMENT.—Both these cases raise the 
point whether the provisions of Order IX 
role 9 of the Code of Civil Procedure relate 
to applioatioDS made under Order XXl, 
rule 90 for the purpose of having an 
auotion sale set aside on the ground of ir- 
regnlarity or fraud. 

The lower Court held that Order IX 
rule 9,could be applied and it acted accord' 
ingly and restored the applications which bad 
been dismissed for default. 

K aatbority 

of a Full Bench ruling of the Patna 

High Court, reported ae Bhubaneawar 
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Prasad Singh v. Ttlakdhari tail (1), that 
the provisioDS of Order IX, role 9 do 
DOl apply to an order dismissiDg for default 
ao applioatioD to eet aside a sale held iu 
exesatioD of a deoree. I have studied (be 
eases on this subjeot and, with all possible 
respect, I am unable to aeeept the view of 
the law taken by the Patna High Court. 
The view which is taken there seems to 
be based upon the observations of their 
Lordships of the Privy Oouneil in the ease 
of Thakur Prasad v. Fakir Ullah (2), It was 
there held, on the eonstruotion of eeotion 
6t7 of the Code of CivillPtoaednre of 1982, 
that the provisions of eeotion 373 eonld 
not be applied in a ease where an ap- 
plioation bad been made for the exe* 
oution of a deoree. Their Lordships pointed 
out that the law, as laid down both in 
the Code of Civil Proeedure itself and in 
the Limitation Aot, oontemplates suaoessive 
applioatioDS for exeoution of a deoree ; and 
it may reasonably, therefore, be argued that, 
to apply the provisions of Order IX, rule 9, 
to applioations for exeoution of a deoree is 
not permissible on the ground that it would 
defeat the provisions of the law wbioh 
oontemplates sQooessive applioations for exe« 
oution. But the applioations with wbioh 
we are dealing here were not, in my opinion, 
applioations for execution of a deoree. 
They were applioations to set aside a sale 
wbioh had been held in exeoution of a 
deoree, and, therefore, it seems to mo that 
the same reasoning does not apply as in a 
oase where the applioation is striotly and 
properly an applioation for exeoution. This 
point is well brought out in a ruling of the 
Oaloutta High Court whioh is reported as 
Vilian Mihha Bibi v. Bemanta Kumar 
boy (3). I agree with the view whioh 
was taken by the Benoh in that 
oase and hold that the provisions of Order 
IX, rule 9, do apply to applioations of this 
kind. It oannot, in my opinion, be argued 
that, beoause their Lordships of the Privy 
Oounoil have laid it down that the pro* 
visions of the Code relating to the restora¬ 
tion of suits oannot be applied to applioa¬ 
tions of a deoree ; it neoesearily follows that 
their Lordships’ observations apply to all 

(1) 49 Ind. Can. 017; 4 P. L. J. Id6| (1919) Pat. 76. 

(3) 17 A. 106 (P. 0.)t 6 M. L. J. 8; 32 I. A. 44; 6 
Bar. P. C. J. 626| 6 Ind. Doo. (>'<. •.) 893. 

^8} 29 Ind. Coe. 896i 19 C. W. K. 763. 


applioations whioh are made in the exesu- 
ticn department. In my opinion, they do 
not. They relate only to suob applioations 
as oan proparly be oalled applioations for 
exeoution of a deoree. Both these applioa¬ 
tions, therefore, fail and ere dismissed with 
oosts. 

Applications dismissed. 


BO.MBAY HIGH COURT. 

Sko.nd Civil Appial No, 752 or 1919, 

July 12. 1920. 

rre5jn(:—Sir Norman Maoleod, Kt, 
Chief .luetioe, and Mr. Justioe Fawoett. 

KONDAN DAMU— Appellint 

versus 

IND ARCH AND B4CHaRA.T-Re9pondemt. 

Dekkhan AgricuUuri^itx' Relief Acl CXVII of 
f. 13— Mortgage—Account, mode of taking—Evidence, 
absence of—Procedure. 

It is not equitable, aud it was uot iiiteudod by 
the framers of the Dokkhan Agriculturists’ Belief 
Act, tiiat in a case whore a mortgage |is admitted 
a plaintiff should lose ororylbing because ho 
cannot go bock far enough to o period before the 
Act was in force to distinguish what is principal 
ond what is interest, [p. 67f, col 2.} 

Where, in taking an oooount under section 18 
of tlio Dokkhan Agriculturists’ Relief Aot, in tho- 
absenco of data showing osnctly how much princi¬ 
pal has boon roooirod, the Court forms a reason* 
able ostimato from the amount of consideration 
stated in tho bond os to the prolabto amount of 
actual principal, there can bo no legal objootioii to 
that ostimato being accepted and octed on. [p. 677, 
col. 2\ p. 678, 1.] 

Sesood appeal from the deoieiou of the 
Assistant Judge at Dhulia, in Appeal 
No. 193 of IbIS, reversing the deoree 
passed by the Joint Subordinate Judge ab 
OhaliegaoD, in Civil Suit No. 44 of 1917. 

Mr. N. V. Gokhale, for the Appellant. 

Mr. B, V. Bhat, tor the Respondent. 

JUDGMENT. 

Macliod, 0. J.— The plaintiff sued to 
redeem a mortgage bond passed by tho 
first four defendants on the 6lh February 
1905 for Rs. 600. The mortgage was 
admitted by the first four defendants. Bol 
the 5lh defendant who had pursbased 
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the eqaity ot rederaotion fr>m dafeniftTit 
No, I denied all knowledge of the mortgage, 
and said that he was a parohaser of theUnd. 
Defendant No. 6 said that he wa? a pnrahaser 
from defendant No. 5. and that defendant 
No. 5 ought to pay the mortgage debt. 
The mortgage was proved. Bat what was the 
priDoipal oonsideration wa9 not provej. 
learned Jndge oaroe to the oonelnsion thU 
Rs. 600 was doe and passed a deoree for that 
amount against defendant No. 5 and the heirs 
of defendant No, 6. 

The 5th defendant appealed. The decree 
of the Trial Court was reversed, beoaose 
the learned Judge was of opinion thU 
there ought to be sufficient da»a before 
the Coart to enablo it to determine how 
mueh of the oUim was prinoipal and how 
madh was interest, and, in the absenoe or 
BUoh dats, mere gno’s work woald not be 
permitted. 

The position is somewhat oniou*. b?oaa e 
defendant! Nes. I to 4 were agrioultarnts 

They eold to defendant No. 5 who was 
not an agriouUurist. DefenJant .No. 5 
iold to defendant No deoeased. wbe was 
an agriaaltorist. Ik i^ quite possible had 
defendant No. 5 not sold the equity of 
redemption, he eonlJ not claim the advaniagea 
of the Dekkhan Agrioolturiste’ Relief Aot. 

Ae be sold again to an agriooUurist, clearly 

defendant No. 6 can take advantage of the 
A«t. The only diffiouUy is to decide whether 
the learned Trial Judge was right in allowing 
Rs. 600 to the plaintiff, or whether the 
learned Appellate Judge was right iu 
allowing nothing beoauie he said it was 
impossible to take any acoount as required 
by the Dakkban Agriculturists’ Relief Aot. 
Now, the learned Trial Judge dealing with 
the previooe transaotioos of the mortgagor 
and mortgagee said : "it is said that cash 
advanoes began long before 1899 when the 
Dekkhan AgriouUarists’ Rslief Aot was not 
in force in Kbandssb, and the oreditore 
did not know ths utility of evidence to 
prove cash advance. The fact that past 
bonds have been produoed by the defend 
ants gees to show bow little plaintiffs and 
their Locle then knew the importance of 
past documents to prove cash advance, I 
refuse to believe that Rs, 930 were for 
principal. It is not koown how much 
was for principal and how much for iuteroet 

in bonds lor Rs. 800 and Rs, 160. 1 do 
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wish to psnalise the plaintiffs by 
striking off the suit altogether as the 
oiraoni'tanoei of the ea^e are peonliar. 
The Ceort has te deal with transactions 
by a ored.tor, admittedly an agriculturist, 
and the tran^astions commenced long 

boforo the Dekkhan Aot oame into 

force in ♦hi*' Di.triot. I allow R«. 600 
to the plaintiff” In my opinion that is 
a very reassnable judgment, considering 
the peculiar oiroumstancss of the case. It 
certainly would not be equitable, nor I 
do think it was ever intended by tbe 
framers of the Act. that in a oi 

this sort when the mortgage is admitted 
that the plaintiff shonld lose everything 
because he cannot go back far enough to 
a period before the Act was in force to 
distinguish what is principal and what is 
interest. The decision in Dhondi v. Laksh- 
m'ln (1) was relied upon. But there the 
Court did not dismiss the claim entirely, 
but faid that the parties could have re¬ 
course to arbitration under the provisions 
of section 15. Therefore, the appeal was 
remanded. That section has been repealed. 
Therefore, it is impossible to say that the 
Court would have made in that case, 
in the absence cf an arbitration clause, a 
decree dismiesing the whole of the 
plaintiff’s oliim. It ie qiite possible, on 
the facts of that case, that the Oourt 
would have found some way out ^ of the 
diffisolty to prevent injustice bsing done. 
It seems far more reasonable to come to 
the oooalaaion that the learned Joint bub- 
ordinate Judge, who has great expenenos 
in these matters, when dealing with the 
transactions between the parties, came to 
a very fair and reasonable decision that 
Rj. COO eboold be allowed to the plaintiff. 
The appeal is allowed and the decree of the 
Trial Court restored. The appellants to get 

costa of the appeal. 

Fswoitt, J.—I agree. My experience is 
that, in most canes nnder the Dekkhan 
Agricnlturists’ Relief Act, some guess work 
has to be do m in drawing up an account 
under section 13 of the Dekkhan Agri- 
oulturists’ Rslief Aot ; and if (in the absence 
of data showing exactly bow much prin¬ 
cipal has been received) the Court forma 
a reasonable estimate from the amount 

(1) 19 B. 553j 10 lad. Doc. (n. c.) 369. 
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of ooneideration Mafed in the bond a, to 
tbe probable amount of aotoal principal, 
X oan see DO Iei,ai obj-o;ion to that 
estimate being aooepted ani acted ou. 

Appeal alloired. 


LAHORK HIGH COURT. 
MisceiL/NKcui Fik.xt 0 ;Vil /pi-balNo. 73 i 

OP 190. 

December 1 , 1920. 
fmerl :~Mr. Justice VVilberforoe. 
PURAN CHAND, Okp.cul RKceivsR 
OP THE KSTaTK op UMRAO SINGH 
— IwSOl.VEKr—ApfELLAhT 

venxAi 

The PUNJAB NATIONAL BANK 
L-mitid. LUDHIA.>A and ANorHSR 
—Rbsponoent.-j. 

In the mailer of the inBolv't^fy of 

^ I MR 0 SINGH. 

An (Xn of my, n ~ .)fortyn.je 
equitable, by dr,Hmt of HHc-.hedM-Mcnornndam 
recording deposit, vhnhcr requires frgin.ntion^Pra. 
lyolvcncy Art (HI of If07>. 

lent preference-transfer obtained under pressure 
vhethcr can be avoided. ‘ rxsuic, 


of titlo.dcods, a memornndum recording the donosit 
and the purpo.^o for whict. it is made 108*^00 
require rogistrafion. for .«uch a document does Zl 
^ato any interest m immovooblo properly the 
670 *co?' 2 ^'"^ complete independently of it. [p. 

The t^st for determining wbotlier n transferor 

payment made by a debtor in favour of or tea 

creditor does or does not amount to fraudulent 

preference is whether the transfer or payment is 
voluntary, [p. 67 p, col, ] * ymont is 

the motive of the 
fn^mak.W M ‘*«";i»ant motive of the debtor 

a criminal prosecu. 
ii ^nll? ^ transferor payment 

[p 6 ^ ^7 fraudulent preference. 

Misaellaneooa 6r6t appeal from the ^rder 

of the Diatriet Judge. Lidbiane, dated the 
l?th of JaciQi^ry 1920, 

Lalft Jagan Nath, for the Appelli^nt. 

}Ar. Muhand Lai Furi and Lala Duran 
Das, for Respondent No. I. 

“ Director 

of the Lodhiana Branch of the Punjab 
National Bank, became insolvent in i9j7 
on an application presented by eroditore on 


the 17th Jinaary. His Ifabilitieg amonnt 
to over two lakhr, and bis only assets 
appear to ba a boose at Delhi which has 

the Receiver for 
R9. 14.000 aud a house at Ludhiana which 
19 the eubjeot of the present dispute. Oj 
this house the Punjab National Bink 
olaims a prior lien as an equitable mort- 
pRee. the deposit of title-deeds in its 
^vour having taken place on the 3 lst 
ecember 1916. The other creditors have 
objected to this preference shown to (he 
Punjab National Bank and wish to have it 
avoided under the provisions of asotion 37 
of the Provincial Insolvency Act of 1907, 

6 Judge of Ludhiana ha 0 rofuaed 

heir application in a brief order in which 
le has held that the mortgage was a 
va j one and that it was owing to pressure 
pat upon him by the Bank that Umrao 
bingh deposited the title-deeds of bis house 
as eeonniy for the Bank's claim. For the 
deoreion of the case, on the arguments 
addressed to me, it is necessary to describe 
the facts in a eomewbat greater detail than 
have been given by the lower Court. 

The Bink has a claim of Rs. 41.000, odd, 
againet Umrao Singh’s a-scete. Of (his amount 
R? f fiii represents his pereooa) debt and 
the remainder sums advanoed by hie 
authority (o varioui other persons. The 
Bink appirently was ignorant of his 
financial po^iiioo, and also of the nature 
of the bans to other persons which he 
had been authorisiog until the 2Stb Dacember 
19i6. Oo the i^9th December the Secretary 
of the B*tik went to Ludhiana to inquire 
into ihe position. He found it unsalisfac 
tory, but was not able to make any definite 
arrangement to secure the Bink’s claim, 
bat hepirsuided Umrao Singh to aoJomDaoy 
him to Lahore. Oi Ueoembjr the 30lh, 
varioas oonver^ations took pU«o between 
Umrao Siogh and the Directors of the 
Bank, and he eventually admitted that he 
had received some Rg. 41,000 himself and 
that bo had merely utilised the names of 
other pereoas to obtain Joans for himself. 

The Directora, including Lala Niranjin Oa*, 
Public Prosecutor, Lihora, Dr. Gokal Obaud 
Narang, Barrister, aud others, pointed oat 
to him the orimioality of his actious aud 
threateued him with erimioal proseediogs 
unless be took immediate steps to secure 
the Bank against loss. As a result, be 
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promised to sell bis boose at Ladbiana and 
settle the Bank's olaim witbin 15 days. 
The Direator*, however, were not fall 
eatisBed with this bot insisted on the 
immediate depinit of the title deeds of the 
Ladhiana house as an equitable m'^rtirage 
for the amount doe On the folli-viug d ly, 
therefore, Daoeoiber the Slat, Umrao &iiigh 
deposited his title deeds as seourity for 
the whole amount for which he was liable 
and, at the same time, gave the Bank a 
letter acknowledging the claim against him 
and showing the purpose for which the 
deeds had been deposited. On these facts 
Counsel has addressed two main arguments 
to me, (n. that the equitable mortgage *a3 
effected by means of the letter of theSlst 
Da‘?ember and that it is invalid for want 
of registration of this letter ; and (2) 
that the effecting of the equitable mortgage 
was a voiuutary action on his psrl made 
with a view to give preference to the 
Bank over other creditors. 

Oo the first point Counsel refers to 
Behram Bathid Irani w '■'orab}i Bustamji H) 
and Gour’e Transfer of Property Act, 
Volume II, Page oy-l. lu the B>mbayoise 
it must be noticed that a document eettiog 
forth the clear intention of the defand-iot 
that the deposit of title-deeds should be 
Besority for the loan was the only evidence 
available of the defeudaut’s inteutions in 
making the deposit of bis title deeds. In 
the present ease, on the other band, there 
was a verbal agreement made on December 
the 30tb, that the title-deeds of the bouse 
would be deposited on the foUowiug day 
as security for the amount due, and the 
inteutionof the depositor of these deeds is 
amply clear and amply proved without the 
letter of December the 3>st. Toe autho* 
ritiea quoted at page 8 j4, et teq, of Goar's 
Transfer of Property Act and the opinion 
of the learned Author alao do net appear to 
favour the contention of the apoellant as 
be states : The question of registration 
falls into the back ground if the title deeds 
are deposited with the declared inteution to 
aecure an antecedent debt or nnder each 
eircumstances that the law will imply that 
they are so deposited.” Tnere are also 
many authorities to the effect that a 

(1) 23 lod. Cas. 140) 38 B. 372) 16 Bom. L. H. 

8 $. 
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memorandum recording the deposit and the 
purpose for which It was made, does not 
require registration, for such a document 
doss not create any interest in immoveable 
property, since the mortgage is complete 
iiid-ipondentiy of it. Theie ganeral prinoi 
pies of law apply ex-ictly to the present 
oise. I hold, therefore, that the lower Court 
wai correct io holding that no question of the 
neoesoity of registration arose. 

As for the second point, the general 
principles of Uw regarding transfers made 
in f iV'ur oP one creditor with a view to 
giving that creditor prefereuce over others 
have been well expUioei in the judgmoot 
of Bittigao, C. J . in L'llhu Bin v. Purnn 
Chind (2) The learned Chief Justice has 
shown that the criterion in such oases ie, 
whether the transfer or payment is voluo* 
tary. The correctoe-ii* of the law as laid 
down by him is not contested by Gonnsel 
for the appellant, but ha urges tha*', in the 
proieot oasr, the debtor spontaneously made 
a distinction among his creditor and this 
in spite of the fast that for the greater 
part of the amount which be admitted ha 
was uoder no legal obligation to the Bank. 
These argumsots appear to me to have no 
force in the present case. Umrao Singh 
may not have been pn'ma facie under aoy 
legal obligation to give security for the 
debts of others, but io this case apparently, 
after cross examination by skilled lawyers, 
be bad boen driven to the admission that 
be bad fraudulently obtained advances for 
himself in the names of others. His legal 
obligation was. tharefore, clear and it was 
equally clear that be bad rendered himself 
liable to criminal proceedings which were 
threatened by the Directors unless he took 
immediate steps to eesure the Bank against 
loss. In these oiroamstances, i: cannot be 
urged that the transfer to the Bank was 
voluntary. The dominant motive of the 
debtor in making the transfer wai to save 
himself from exposure or from a criminal 
proseoattoD, and, in such a case, as the 
law regards only the motive of the debtor, 
it cannot be held that the transfer was 
voluntary or amoauted to o fraudulent 
prefereuoe. The leading case on the subject 
ie Taylor, Bx parte, OoliUmi, In re (i), in 

{2» 63 luil.Oos 421,1201*. R. 1919.63 P. L. R. U20. 

^3) lb (j. U. D. 293)60 L. J. Q. B. 195; 35 
\V. U. US. 



580' 


INDIAN OASES, 


[1981 


NIZ4M DIN V. SBADI. 

whioh the oiroam^tino?^ were vary similar 
to those of the present ease. 

In ffroaiH No. 6 of the appeal Coansel 
nr«ed that the Bank ooold, at the b'st. prove 
only for the amoont wbioh the varioos 
debtorf, who had obtained advanoea from 
Umrao Sin?h. are nnable to pay. Tbia 
proposition is not contested by Coansel for 
the rsscondent who asserts, however, that 
the admisaion of Umrao Sinjfh himself is 
oorreat, namely, that the debts admitted 
by Umrao bingh, for the payment of 
whioh be deposited his title deeds, are all 
of a bogaa natore. Coonf^el for the re- 
pondent, however, admits that the Bank 
has not yet made any definite attempt to 
reoover any money from the nominal 
borrowers. He also undertakes that the 
Bank will make proce:* inquiries whether 
any of these items are legally recoverable 
and, it go, will take atopj to recover the 
amounts. He agrees ol;horwi^e to hind 
over the various documents to the Offiiial 
Rsoeiver. The Bank will, therefore, after 
making due inquiries, inform the District 
Jodge, as soon as possible, of the results 
of these inquiries and further questions con- 
neoted with the^e debts w.II be settled by 
the District Judge. 

I dismiss the appeal with o^sts. 

Appeal diimitied. 


Lahore high court. 

SicoND C.TiL Apfkal No. bl9 or 1920, 
November30, I9t0. 

TretcnU^hiv. Jastiee Martineaa. 

NIZAM DINino anotukk—D srg^PihTd 

—Appillants 
veuut 

SHADI—PLAiHTirr and Musammat 
EHATUN—DtPCNDiNT*—B ispondkmts. 

Ou$tom^Ali€nalion—Qift^Widow, ioliether can 
gift {and {n Itea of $ervice$. 

Althoagb in certain cases a male proprietor can 
make a gift of ancestral land in consideration of 
aernwi rendered by the donee, a widow cannot, in 
the abMDoe of a custom to the contrary, make a 


gift of land at all. She can ordinarily alienate only 
tor necessity. 

Second appeal from the decree of the 

District Judge, Hoshiarpur, dated the 2cd 

February 1920, reversing that of the Mnosif, 

first Clasp, Hoshiarpur, dated the 6th Novem¬ 
ber 1919. 

Lala Fiktr Ohand, for the Appellants. 

Sheikh Nail \iuhamnad, (or the Respond¬ 
ents. 

JUDGMENT.—The plaintiff in this case 
contests tr.e validity of a gift of land made 
by Musimmal Khatun, the widow of his 
collateral Ditta, to her husband’s nephew 
Nizim-ad*Dln. The first Court dismissed 
the suit, finding that, after Ditta’e death, 
his widow had been living with her nephews, 
who cultivated her land, and that she was 
in need of their service?, and holding that 
the alienation in lieu of services rendered 
was vilid. The lower Appellate Court 
lias revarfled the first Court’s decision, as 
it has not been established that the gift 
was necessary, Niziin ud Din and his 
brother have appealed to this Court, 

Although in certain oases a male pro¬ 
prietor can make a gift of ancestral land 
in consideration of ssrvices rendered by the 
donee, a widow cannot, in the absence of a 
custom to the contrary, make a gift of land 
at all. She can ordinarily alienats only for 
necessity. No custom to the contrary is 
ehown in this case, and I agree with the 
learned District Judge that the services 
which Nizam-od-Din bad rendered to Mntam- 
mat Khatun did not make it necessary for 
her to make him a gift of her land. 

There is nothing to support ground No. 4 
of the appeal. The plaintiff is not debarred 
from attacking the gift by the fact that 
a suit was at first brought by his grandson 
and was dismissed, 

I dismiss the appeal with costs. 

Appeal diemuted. 


Val, Ills] 
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CALCUTTA HIGH COURT. 

Appial prom Oriqinal Obdkr No. 2 

OP 1919. 

Jaoe 15, 1920, 

FrtBent :—Sir Asutoeh Mookerjee, Kt., 

Attiog Chief JoBtioGi Rnd Jostiae Sir 
Ernest Fletoher, Kt. 

SOURENDRA MOHAN SINHA— 

Appellant 

versui 

MURARI LALSINHA andctbebs — 

Rbsponlents. 

iJminisirnhow euif—/n^Tt-enor, coit^ of, liabihttj 
for. 

Wboro a third party, without aulllcient reason, 
anponrs and dofouds an administration suit separate, 
ly, bo must bear the costs of so doing, oven tboug*^ 
the plaintiff bo unsuccoesful in '.the action. l\>. ood, 
col. 1.] 


Appeal from the jadgment of Mr. Joetioe 
Beaoboroft. 

Mr. H. D. Bo$b, for the Appellant. 

Mr. S. K. Mullick. for the Reaeiver. 

Meeers. P. 0, Sen and B, E, Ohaudhrt, 

for Prithiohand, 

JUDGMENT, 

Mookerjpe. Actq. C. J.—Thieis an appeal 
from the jodgmeot of Mr, Jostioe Beaah* 
aroft on exoeptioDS to a report of the 
Aeaistaut Referee dieallowing the olaim of 
the appellant against the estate of hie 
grand-nnole which is the sabjeot matter of 
an administration soit on the Original Otde 
of this OoDrt. The facts material for the 
determination of the question raised before 
ns may be brieBy narrated by reference to 
the annexed genealogical table: — 


r 

Ronatan, 

(d. 128U), 

I 

Satyablmma, 

(d. 1270', 

1 

Bopin Bohary Dutl. 


r 


r 


I 

Adwuita, 
(d.1271), 

1 

Bnnlculnl, 

(d 12«8), 


1 

"1 


NAROTTAM (d. 1226), 

I 


I 


Mtinick, 

(d. 1273\ 

I 

Rakhiil Dos, 
(d. i2S2), 

I 

Kali DftS Surnla, 
(d. 1801 *, 

1 

Sourciidra 

(claimant). 


Nundo Gopal. Annndn Gopal. 


f 

Danwnri, 

4 sons. fPlainliffa). 


I 

Sreo Kanto, 
(d. 1260 , 

Chuiidiliil, 
;d. 1313;, 


r 


r 

Harajaya. 


-^-1 

Sadhu Charaii, Baisbnab Cbaran, 
(d. 1248), td. 1262), 

I 

Rnj Kristo, 

(d. 1302», 

1 

Nritya Gopal. 


J 


1 

Sabitri. 


r 

4 other Rona 


Cbandi Lai Sinha who, in his lifetims, 
carried on an extensive business in CaL 
cotta and other plaee?, died on the 11th 
August 1906, anl left an estate of oou- 
eiderable value, both moveable and immove- 
able. After bis death, his business wts 
oootinued by some of his sons who 
iiiourred various liabilities to outsiders in 
course of time. On the 13th June 1910, 
the present suit for the admioi^tration 
of bis estate, for partitioo, and for in* 
oideutal reliefs was oommmeed by hia heiri. 
On the 20tb January 1910, Mr. K, P. 
Rasa, an Advocate of this Court was ap¬ 
pointed Receiver of the estate of Cbandi Lai 
6ioha, and, chortly thcrQafter, be proceeded 


to take possession of the properties. On 
the 16th August 1912, a preliminary decree 
was made whereby (he cuit was referred to 
the Assistant Raferee with directions to 
take the usual administration accounts and 
to make the usual enquiries. The decree 
further directed that creditors be invited by 
public advertisement to prove their claims 
against the estate before the Assistant 
Referee within a spaoiBed time. In answer 
to the advertisements, four claims were 
Bled, only one of which represented debts 
left by Cbandi Lai. An adjudication was held 
by the Assistant Referee on the claim so 
Bled and a report followed. On the 26th 

Janaary 1915i the Assistant Rsferee sob* 

# 
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mitted a report after the aoaonnto had been 
taken and the enquiries direated by the 
administration decree had baen made. Tha 
report was confirmed by a decree dated ths 
19th April 1915, whereby the R 3 B 6 i 7 >r was 
directed to satisfy the claims which had 
been allowed in the report. Meinwhilp, on 
the 15th December 19Io. the present’ap- 
pellant, Soorendra Mohan Sinha, a jfrand- 
nephew of Chandi Dal Siohe, had instituted 
a puit in the Court of the Subordinate 
Judge of Burdwan to enforce a claim 
against the estate of his grand-uncle, lie 
obtained a Hole from the Burdwan 3ourt 
to restrain the Raojiver from dealing with 
the estate of Chandi L d Sinha. On the 
other hand, the Receiver, on the JUt 
September iUl5, obtained a RiiU agaio'-t the 
claimant with avie-vto restrain him from 
prooaoding with his application in the 
Burdwan Ouurt. On the I'Jth December 
1915, an order was made by this Court 
at the instance of the claimant, giving him 
liberly to prove bis alleged o’aim against 
the estate of his grand uncle in the ad 
ministration suit. Accordingly, the claim 
was filed onthel7th December 1915. The 
substance of the claim was that he was 
entitled to realiee from the estate of 
Chandi Lai binha a largo sum of money, 
as the latter had, during his minority, 
taken possession of and managed the estate 
of his father Kali las Sinha. On the 17th 
^Duaiy 1916, liberty was giv^n to the 
Reoeivrr to appear before the Assistant 
Referee and to contest the claim. Some 
weeks earlier, a similar order had been 
passed on the 5th December 1915, on the 
application of one Pritbichandlal Chaudhuri 
who claimed to be a creditor, not cf 
Chandi Lai Sinba but of the heirs of Chandi 
Lai Sinha. against whom he had obtaioed a 
decree for loorey on lbe2Jih June 1910 
in a suit inetituted by him in the Court cf 
the Subordinate Judge of Purnca on the 5fh 
June 1909. In the order made on the 
application of Pritbishandlal Chaudhari, 
it was explicitly slated that he was given 
liberly at hit oten n'A at to cotts to oppore 
the claim of Soorendra Mohan Sinha against 
the estate of Chandi Lil Sinha, deceased. 

In these ciranm^taropp, Prithiohandlal 
Chaudhuri ard ihi. e.var both appeared 
before the Assistant Uetere»' and oontesteo 
the claim of Soorendra Mobao Sinba. 


Wnx 


After a pritraated investigation which, it i® 
ja.d extonlsi over 110 heiriug., the Assis¬ 
tant Riferee reported against the claim* 
Mr. Julies Benhoroft, after a hairing 
which hstel for SO dayp, confirmed the 
report of the Assistant Referee and dis- 
missed the claim with oesJs. On the present 
appeal, the decree made by Mr. Justice 
Beaoheroft was intenled to ba assailed on 
a variety of grounds on the merits, and 
adjournment! were repeatedly taken to 
enable the appellant to ssrutinise the 
accounts. Ba‘, ultimately, Mr. Bote, who 
appeared on bahalf of the claimant appel- 
lant. intimated that the grounds on the 
merits ould not be pressed with any hope 
of sucjoss and that he wouldoDoseqiently 
omfins him<.elf to the ques ion of costs which 
involved an important poiot of principle. 

Mr. Jaitiso Beachopoft has held, with 
regard to the hearing bsfore the Assistant 
Referee, that both the creditor Pirthi. 
ohand and the Receiver were entitled to 
their coats. As regards the hearing of the 
exception^, he ha) allowed all coats of 
Pirthiciaai and the Rooivs-, cubj'ect 
to the reservation that there would he 
only one set of OounsorH fee«, inasmuch as 
the main argument was that of the Counsel 
for the Roceiver, and the Court had not 
been given any additional assistance by the 
presence of Additional Counsel because the 
defence nf Pirthichand and the Roaeiver 
were identical. In our opinion, the order 
as to 0 iste o innot be so oported 

Prithiohand Li), who is fraq lontly 
dosofibod in these prooe 0 ling< as one of 
the oreditorr, had really no loo is to 

inteivene. He was int a 'V-oduor of the 
estite of i/handi Lai Sinha woioi was 
nnder administration ; he was merely a 
creditor of the heirs of Chandi L il Sinha; 
even his appljjation to attach any pirtioa 
of the assets left by the Utter bad been 
nn*a)cessfal. Tfie w»y In which ha is 
described as o lo of the creditors seems to 
indicate that this distinction was not 
roali.sed, and he appears to have boeu 
treated as if he wai a creditor of the 
estate under administration, (t is not 
necessary for u) to determine now whether 
he sh>a}d have been at all allovod to 
incerven' a crelitir of the bjire of 

Oikoli Ltl Si 1 u ; chi', at any rate, ic 
clear t isi oe vyas pcroiiAAeid lo ioieryeoc 
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afc hia own risk as to oosts uni to 
oppose the olaimant. intervention 

was wholly unncoassary. The Receiver 
wae qoite oompeteot to defend the estate 
from asaailinti who pot forward stale or 
unfoonded elaima. As was rnled by the 
Ooart of Appeal in Williams v. Buchanan 
(1), where a third party with no aoffioient 
reason appears and defends an aotion 
separately, he most bear the ooats of fo 
doiny, even thongh the plaintiff be ananaee's- 
fol ID the aotion. Lord E^her, M R , observed 
tba», altboDgh the Court had a dieoretion 
in the matter lHanhuru v. Upper Inny 
Drainagi Board (2)], the Court would refuse 
the third party his eoste, as no one had 
a right unduly to increase the costs of 
litigation except at hie own expense. He 
had no reason to think tV at the defendant 
would not 6ght the action to the utter- 
most, and it would certainly not be fair 
to make the plaintiff pay the costs of the 
appearance of the third party whom he 
did not want to eee; he had no reason 
for going to the expense of a separate 
appearance and ought not, oooEeqnently, to 
have costs against ary body ; he had in 
fact chosen to indulge in a luxury for 
wbish he must pay. Bower, L. J, added 
that the third parly might have gone to the 
defendant’s Sjlicitcrs and got them to act for 
him, as his case and thatof the defendant 
were identical The eame principle was 
applied in ^almor. In re, hricit v. Upplehvii). 
substance of the matter thus is, that the 
interventicn of Frithiohand, assuming it 
to have been proper, did not change the 
character of the proceeding or alter its scope ; 
be voluntarily came into it as a prudent 
measure, not of immediate protection bot 
of possible pereonal beneht hereafter, when 
upon the completion of the administration 
proceedioga and the termination of the 
administration suit, the residue, if any, 
left of the estate of Cbandi Lai might 
nUimately pass into the hands of his heirs. 
In these oircumstanoee, it would be clearly 
unjost to compel the oltimant to pay an 
additional bill of eoats of the intervener. 
This view is substantially in accord with 
that adopted by Jessel, M. R, in Wailr, 

(1) (18911 7 T. L. n. 226. 

(2) (1680 )2 L R. Tr 27. 

(8) (i88U) 4'2C4. D.3S1( Ul L. T. U0i38 W. R. 10. 


In r\ Snilh v. Watts (4), and by^P.irker, J., 
in Sc’»»ca6JC^er, In re, intern v, ^chwabacher 

(o). 

The raiult ii that the appeal is allowed 
in part and the decree modiBed only in 
respact of costs. The claimant will pay 
the Raoeivsr his costs of and incidental 
to the reference and of the application to 
the Court : such costs will be assessed as 
of a hearing on Scale No. 2 and the 
fees of one Counsel only will be allowed. 
The claimant appellant will also pay the 
Receiver the costs cf this appeal. Prithi- 
ohand La^ as also other partier, will pay 
their own coals of the reference; of the 
application before Mr. Justice Beacboroft 
and of this appeal. The order as to costs 
will include all reserved ooste. 

Fi ETCHER, J.—I agree. 

Appeal partly allowed. 

(4) (1882) 22 rh. D.5j 62 L. J. Ch. 209j 48 L. T. 
167; 31 W. R. 262. 

(6) (1907) 1 Ch. D.7i9; :6 L. J. Ch. 39?;93 L. T,534. 


BOMBAY HIGH COURT. 

Ssc7Nu CiViL Appeal No. 994 of 1917. 

July U. 192 \ 
present : — ilr Justice Shah 
and Mr. Justice Crump. 

GASGABAl— Plai.miff — Appe-lam 

versus 

JANICi BAT—l)iFSHi)«NT — Respomdbnt. 

Hindu Law —IKidou'— Residence^ right o/^ xohfther 
can be enforced against purcha^^yr from husbands 

A widow'a ri^^ht of rosiilonco cannot bo roo ^f^aisod 
against an alionoo elaiinitig under a transfer offootod 
by the husband during his lifettiuc. [p. 685, col. 1.] 

Second appeal fiom the decision of the 
Additional First Class Subordinate Judg«, 
A. P ,at Sbolapur, in Appeal No. 141 of 1916, 
varying the decree passed by the Second 
Class i. uboriioate Judge at Pandharpur, in 
Civil Suit No. 194 of 1915. 

Hr. P. 0. Goyajei (with him Mr. S. S. 
f'oCtar G iveroment Pleader), for the Appel¬ 
lant. 

Mr. P. B. ^hingne, for the Respond' 
ent. 

JUDGMENT. 

Suau, j.—T he plaiutiS in this case sued 
to recover pussession of a part of tb^ 
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honpe conveyed under a aale-deed executed 
by defendant No. 1, Ramchandra. in the 
year 1904 in favour of the plaintiff’a mother 
as bis Ruardiap. during the plaintiS’a minor- 
ity. The defendant No. 1 occupied the 
house aa a tenant nnder a rent note, which 
expired in February UOl At the date 
of the suit his wife, Jankibai, defendant 
No. 9, was in poeaeaRion of a part of the 
house now in question. The suit «aa filad 
against both of them. The defendant No. 1 
died during the pendency of the suit and 
nltimately the suit waa defended by the 
wife, both in her own right and as the 
legal representative of her husband, She 
pleaded that the sale deed was a hollow 
transaction and that, in any case, she bad 
the right of residence in that paitofthe 
house and that the purchaser must be 
taken to have purchased it subject to 
that right. There was also a plea of fraud 
On a consideration of all the defences’ 
the Trial Coart foand against her and 
decreed the plaintiffs’ claim for possession 
of the houEe. Ufcfendant No. 2 appealed 
to the District Court and the AdditionU 
First Class Subordinate Judge with appel- 
late powers who heard the appall, raised 
the following point for decision : "Whether 
the defendant has a right of residence 
in the plaint-hooae. and, if ar, whether 
the plaintiff purchased the said house under 
the sale deed, Kihibit 62, with notice of 
the said right of hera P’ U is abated in 
the judgment of (be Appellate Court that 
the appellant gave up all (he remaining 
contentions. The Appellate Court came 
to the conclusion that the dtfandant No. 2 
had a light of residence in the house 
and that the sale in favour of the plaintiff 
must be taken to be subject to her right 
of residence. Accordingly, the decree of 
the Trial Court was varied and a part 
of the bouse indicated in the decree was 
allowed to remain in the possession of 
Jankibai. 

The plaintiff has now appeahd to this 
Court, and it is contended on hie behalf 
that the lower Appellate Coort is wrong 
in ita view of law that the wife has a 
right of reaidenoe which oin be enforced 
against the porcbsser from her husband. 

On the other hand, it is contended that 
she has such a right and that, in any oasr 

her position after the death of her hqsband 


most be treated on the same footing as 

that of a widow having a right of main. 

tenanoo against the family property. It 

■s also urged on behalf of the reepoudenl 

that she ehonld be allowed to raise the 

point as to the benami nature of the 

sale deed in favour of the plaintiff and 

that there should be a remand on that 
point. 

It may ba mentioned that the Trial 
Court decided on the evidence against her 
on the question of fact as to whether 
the f-ale deed was hollow, and in the 
Appellate Court this question of fact appears 
to have been abandoned. The statement 
cf the Appellate Coort on this point is 
qoite distinct ; and I do not think that the 
respondent could now be allowoi to raise 
the point relating to a question of fact 

which was expressly abandoned in the 
lower Appellate Court. 

As regards the question of the wife’s 
nght of refidence I am of opinion that 
the lower Appellate Court has taken an 
erroreoua view. All the right which the 
wife has during her husband’s lifetime is 
ft matter of personal obligation arising 
from the very existence of the relation 
ftnd quite independent of the pofsassion 
by the husband of any proprrfy. ancestral 
or self anquired. It is not suggested in the 
prerentotse that her right of maiotenence 
including the ri?ht of residence, was dec 
Urei a charge on thic property during 
her hnsbaid’s lifetime. Ttiere was a 
suit by Jankibai against her boslard for 
maintenanie after the sale of I9C4 and 
it is common ground that no charge was 
created in favour of .Jankibai in respect 
of (hie house, anf*. indeed, it is difficult 
to sec how it couM be done in view of 
the sale by the husband In 1901, 

Under the^e oircumstamos it 19 diSonIt 
to onderetand hov the wife could resist 
the olaim of the purchaser based on a 
eale-deed executed by her hnaband during 
hiH lifetime. The lower Appella'e Coort 
has relied upon the case of Manilal v. 

Bni Tara (1). That easels really against 
the view taken by the lower Appellate 
Coort. In that case the auettou porobaeer 
was allowed to take the house free from 
the plaiutiff’s right of resideuee as a Hindu 

(1) 17 B. d99| 0 iQd. Deo. (ir. f.) m, 
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widow DotwithBtBndiDg the faot that the 
porebaser had notioe ot her olaitn. The 
original mortgage was effeoted by the 
hoaband of the widow and the sale took 
plaoe in exeoatiou of the deoree on the 
mortgage after the hasband'e death. Mr. 
Shingne, however, haa relied apoo oertain 
obeervatioDS in the judgment, wbioh were 
atriotly not neoeasary for the parpoae of the 
deoiaior, and whieh aoggeat that if the 
alienation effeoted by the husband is not 
for the family advantage or is in any 
way in fraud of the righte of the wife, 
he may have a olaim against the alienee. 
In that partioular ease there was no point 
as to whether it was not for the family 
advantage or whether the alienation was in 
fraud of the right of the wife. It eeeme to me 
that tbe opinion expressed about those 
observations in the ease of Jayanti :yubbiak 
V. Alamelu Mangamma (2) by Mr. Justiae 
Dhasbyam Ayyangar is oorreot. In that 
oasp, after referring to the observation in 
the ease of Manilal v. Bai Tara (1), the 
learned Judge expressed his opinion 
as follows :—' It does not appear from tbe 
report of the ease whether there was ary 
male member of the family other than 
tbe husband. If, from the deoision in that 
ease, it is to be implied that, in the view 
of tbe learned Judges who decided it, tbe 
widow would have a right to oontinne to 
reside in the house after it has been 
sold in satiefaotion of a debt owing 
by her husband, uulesa the debt was in- 
ourred for a purpose wbioh would be 
benefioial to and binding upon hie wife, 
I am unable to oonour in that view". [ 
do not think that, aooording to law, 
the wife's right to residenoe in this crse 
sould be recognized against tbe alienee 
claiming under a transfer effeoted by the 
husband during bis lifetime. 

I would, therefore, set aside the deoree 
of tbe lower Appellate Court and restore 
that of the Trial Court with costs of this 
appeal and in tbe lower Appellate Court 
on tbe respondent, original defendant 
No. 2. 

CaoHP, J.—I agree. 

Di'ree eft atule. 


MADRAS HIGH COURT. 

Seokd Civil Appeil No. 1129 oy 1918. 

March 26,1920. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

SOOR4TH A SINGA—Plaintiep - 

Appellant 

terftts 

KANAKA SING A— Dependant— 

Respondent. 

Uindu tail' —C'iittom—Adoption —Ksimtriyas of 
South Kanaru — Brothcr’.'t diujhtcr’.'i s-m, adoption of, 
vali'lily of — Custum, existence of, admitted in a'loption 
deed^Iiitrden of proof. 

Aooorditig to tljo custom prevailing among 
K»hatriyas in South Kaimm, in the Madras Pj-eai* 
doncy, the adoption of a brother's duughtcr’e son 
is valid- [p. 587. col. 2.] 

The admission of an adoption in a deed amounts 
to an admission both of the fact and tbe validity 
of the adoption, and the burden of proving tho 
contrary lies upon the person making the admission, 
[p 687, col. 2: p. 58;}, col. 1.] 

Sscond appeal against tbe revised deoree 
of tbe District Court, South Kanara, dated 
the 4th March 1918, in Appeal Suit No. 1$9 
of 19lh, preferred agairs' tbe deoree of tbe 
Court of the District Muncif, Kasargod, in 
Original Suit No. 7 of 1914 

This second appeal coming on for hearing 
on 5th August 1919, the Court (Bakewell and 
OJgerp, .IJ.) delivered thefollowiog 

JUDGMENT.—The gereral rule of Hindu 
Law i-s against tbe validity of (be adoption in 
Ibis case [.UiV.alirA* v. Aomar.ada (1)], but 
this rule may be varied by ooBtom, and such 
a custom has been held to obtain in tbe 
soutbern districts of the Madras Presidency 
[^Vayidinada v. Appu (2), Appayya Bhaitar v. 
Vengu Bkottar (3)] The lower Appellate 
Court has cot found upon the evidence 
wbeiher snob a oa«tnm exiels in tbe caste 
of plaintiff aid defendant or in South 
Kanare, which does not form part of tbe 
southern districts. Tbe appellant is respon¬ 
sible for all the costs of this litigatioo, and 
we direct him to pay all costs incurred 
Dp to this day before the 15ih September 
1919. Upon payment of the costs before 
that day, we direct the District Judge to 
record a finding upon the following issue : — 

Is the adoption in this case valid aooord- 
irg to the ountoms observed by tbe parties p 

(1) 11 M at P 66 (F. B.)i II inj. Jur. 449- 
Ind. Doc (n. 8 ) 36. ’ 

\2', U M. 44 (F. IJ.)i 8 Ind. Doc, (n. b ) 427 

t8)16M. L. J.21I. ' 


(?) 27 M. 45 at p. 61. 
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No additional evidenoe wilt be taken. In 
defanlt of paymant the appeal will stand dis* 
missed with soste. 

The finding is to be retarned before the 
15th of Oatober 1919, and seven days will be 
allowed for filing objestions. 


In oomplianoe with the order oontaioed 
in the above judgment the District Judge of 
South Kanara submitted the following 

FiNDlNG;—In this oasp, lam asked to 
submit a finding on the evidence on record 
on the following point : — 

*' 1b the adoption in this oaso valid 
according to the customs observed by the 
parties ?" 

2. Before considering the evidence, which 
is meagre, in this case I think that it ia 
necessary to refer to the oironmstanoes under 
which the evidence was adduced. 

The issue framed by the Munsifis worded 
thus: —whether the defendant has not been 
truly and validly adopted by the plaintiff ? 
Thop, it is seen that the burden of proof 
is thrown on plaintiff and, therefore, the de¬ 
fendant must have thought that if Ihere is 
not much evidence on plaintiff’s side he need 
not adduce much evidence. 

The adoption, deed is a regietered docu¬ 
ment which contains a special reference to 
the custom. It is a deed executed by 
plaintiff himself and, when he himself 
admits the custom in the registered docu¬ 
ment, it is strong evidence against him and, 
unless be proves that he cade the statement 
under a mistake or other justifying cir¬ 
cumstance, it may very well be presumed 
that it is a correct statement of facts. In 
this case it is not shown that there is any 
justifying circumstance. Therefore, Exhibit 
A affords a strong piece of evidence against 
plaintiff. 

3. Apparently, thereforr, it is for plaint¬ 
iff to shift the burden on defendant but he 
has not succeeded in doing so. P. W. No. 1 
is plaintiff himself and he is interested. 
Further, be coniradiots Exhibit A. The 
next witcess is P. W. No. 2 who is the natural 
father of defendant. His evidence has been 
disbelieved by all tbe Courts in this case 
OD other points. S', be cannot be relied 
on 00 this point also. Further, it must be 
remarked that he is aU) a puiy to Ex- 
bibit A as an attestor. He was the pereoo 
who gave %way defendant iu adoption and 


it was then that Exhibit A was executed 
and the attestation of tbie witness taken, 
and eo he may be presumed to have known 
the contente of Exhibit A when he attested 
it.^ So, bis present evidence must be received 
with very great caution. 

It is argued that he gives evidence 
against bis own interest, but I am not 
certain of that, because we do not know 
whether he admits the existencs of any 
ancestral property in bis hand*. Probably, 
he may say that the properties in his bands 
aro all his fielf acquisitions and that his 
BODS have no right to claim them as a matter 
of right. 

Defendant’s mother died and afterwards 
P W. No. 3 married a second wife and has 
children by her and he does not care for 
defend int at all after tbe death of his 
(defendant’s) mother. 

4. Another fact to be oonsideied in 
weighing tbe evidence in this case is the 
impression which (he parties and the Muneif 
were under when the trial of the case 
began. They were apparently under the 
impression that the decision in Vayidirt'ida 
V. App't (2) applied. This aosounts for the 
paucity of evidence on this point on both 
sides. Until the High Court pointed out 
that tbe decision applied to southeru districts 
and cot to western districts, no body con- 
corned with this ca<ie eeems (o have thought 
that there is that way of distingoishiog the 
case. 

With (he above remark?, I most examiue 
the evidenoo. The burden of proof of tbe 
iseue sent out is on defendant. 

5. There ia only the evidence of D, W. No. 

3 00 the point and he is no doubt interested, 
but the question ir, whether he cannot be 
believed under tbe oircomstances of the 
case. 

6. In the usual eoorse, I have no doubt 
that this evidence will be ooosidered not 
fluffiiient to prove a custom, but, under the 
peculiar circomatsDces, I am inclined to 
cooeider (he evidence (rue and sufficient. 
There is Exhibit A which is executed by 
plaintiff (P. W. No 11 and attested by 
P. W. No. 2 and P. W. No. 3 (purokit) in 
which the custom is mentioned. 

D. W. Nj. 2 does not help ns much beesu'e 
he d lea not kno v any instance of the custom. 
Ujre, IS oujs oj roentionod that, though 
this witness was asked iu oross-examioatioo 
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whether he knew of any instanoe, D. W. No. 

3 waa not asked that quostioo. Apparently 
the OTO 90 examining Vakil av)ided the qnea 
tion beeaase he knew that the witness woald 
be able to give instaneee. Otherwise, he 
woold not have left oat that qaestion whioh 
he put epeoially to the previooe witness. 

Taking the oiroarastanoes into oonsidera- 
tior, I most Bnd that the oaetom is proved. 

7. Seeing that the eostom is prevalent 
in Boathern distriets it is probable that it ie 
prevalent here also. The de'enoe Vakil quoted 
the foot notes to hfinakthi v. Bamanidi (1), 
in the reprints of Indian Law Reports by 
Sabramaniam and Krishnaawami.to show that 
the Bombay High Coort hasdeeided that the 
enetom prevails in Gowd Sareewat Brahmins 
of South Kanara, but the book referred to 
therein is not here and I am, therefore, 
unable to say whether it was eo deoided or 
not. 

On the whole, 1 6nd that the adoption ie 
valid aocordiog to the oustom observed by 
the parties. 

This Beeoud appeal oame on for final 
hearinr, after the return of the finding of 
the lower AppsiUte Oourt aoon the issue 
referred by this Oourt for trial. 

Messrs. S. $rintt?asa At/angar, K. P. 
Madhava f?ao and K. P Lakthmana Rao, f ir 
the Appellants :—The adoption of a brother’s 
daughter’s eon ie, under the texts of 
Hindu Law, invalid The texts forbidding 
adoption where the mother oannot bs warned 
by the adopter apply. Therd is no 
oustom amongst the Kshatriyas favonriog 
Buoh adoptions. Toe fast that suo'i a 
oustom prevails among the Giwd Saraswat 
Brahmins cf the plaoe doei not warrant its 
oxtension to the Rshatriyas who have 
migrated from the north. The oral evi* 
denoe adduced by dsfeodanU i) far too 
Boanty to dedooe a oustom having the foroe 
of law. 

Messrs. K, Sadatiwa Rao and K. Sundara 
fiao, for the Kespondeot.—There is proof 
of the existence of the oustom among the 
Ksbatyriae of Soulh Karara. The pUintiff 
admiu that the u«age.s of the K'hatriras 
are not different from those of ttie G^wd 
Straswate among whom the Q*age pri^vuh. 
Sven the adoption of a sistar’d son ie valid 


among them. See Vayidinada v. Appu (2), 
Maniunat^ v. Kateribai . 

.^gair, the plaintiff has admitted the 
adoption in Exhibit A. That means be dees 
not diapute its validity alao. 

JUDGMENT.—We think that the plaint* 
iff's admission in Exhibit A was an admis* 
sioD both of the faot and of the validity of the 
defendant’s adoption itSee Bamalinga Pillii v, 
.’saiapioi , The burden of proving 

that it was not valid wa*-, thereforr, shifted 
on to the plaintiff’s shoulders. Even if it 
is not 8'', the oaetom against the supposed 
rule based on the text relating to tbe 
refiiction of a son is so widespread that 
very little evidenoe will turn the soale 
against that rale. The plaintiff admitted 
in hie evidenoe that tbe usages of bis 
oommunity did not differ from those of 
the Gowd Saraswat Brahmins. He being 
a Kehatriya (presumably not very pure 
in extraotioD, olane of pure Eshatriyas 
being very rare), tbe oustoms of bis oom* 
muoity oould not be more strict than those 
of Saraewat Biabmine. lo Manjunath v. 
Aatyrtiat (4) tt was held that tbe ouetom 
among Gowd Saraswat Brabmios of Sauara 
(both north and eouth whioh were situated 
near the Dravida oountry) allowed the adop* 
tion of a sister's son (.see, as regards Dravida 
oustom, Vayidinada v. Appu (2)j. Tbe ease 
of a brother's daughter’s eon (against whose 
adoption there is no direot text, as in tbe 
oase of daughter's eon, sister’s son and 
mother’s sister's son) stands on a more 
favourable footing. The oommunity of tbe 
parties to tbe suit migrated from Rajputana 
and have setlled in South Eanara for 
long The law whioh they brought with 
them did not evideotly prohibit tbe adoption 
of a brother’s daughter’s son [See ^adhu 
Sudan Sinha (Bittoanath) y. Kali Oharan ( 6 ) 
and ITamnaca Qevind Arpaji y, Laxuman 
Bhimrao (?)" 1 . 


Though the oral evidenoe on defendant’s 
eide in this oase ie meagre, wo think 
that that evidenoe, being oorroborated by 
I be probabilities by the deoision in 
Manmnath v. Kaverhai (4), and by the 
admission of the plaintiff as to the oustoms 
and UMages of his oommunity not differimr 

(4; 4 Horn L. II UO. u«neriDg 


a. , oi ujw, .>10; 1 W. If P n 

V5i 1 Siith P. C. J. 53H| z Sar. P. 0. J £ I*" F It 830* 
(ftMHind Paj 216 27 0. L J. HO. 

l7; 16 Ind. Cm lao, 36 B.683, U Bom. L. B.. 648, 
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rom those of Saraswat Brahmins, oan be 
treated as aaflBsient under the oiroamstanoes 
to establish rhe ouetom which allows the 
adoption of a brother’s daaghter's son. 

In the resold, wo acsept the Boding and 
dismies the seoond appeal with ooets. 

M. c P. 

Appeal <himi$sed. 


LAHORE HIGH COURT. 
Miscillaneoos First Civji, Appeal 
No. 22i ov 1920. 

November iiO, i&2C. 

Pretent :—Mr. Jostiee Abdal Raoof 
and Mr. Jostioe Martinean 
Tae DOABA BANK, Liwitep, in 
L l<iOIDATlOK, THROlOH OFFICIAL 

LIQUIDATOR, LAHORE-Plaintikk 

—Appellant 
vettuB 

KUNDAN LAL AGARWAL and otobbs 

— DbVKNDANTA—RbM-ON DINTS. 

Compani^i Act (VI oj <</». 144 (a', ISO— 

payment ortlcr, vhn can obtain —Third party, ichcthor 
can take aihantnyc of provinion. 

Section 160 of tho Compfinipa Act, 18H2, conferfi 
certain special privilogoB of whicli a third piiKy 
cannot takn advantage, [p. 6Hh col 1.] 

The Liquidator of tho Doaba Bank tranHforrod, 
with tho eanction «>f tho Court, certain hook dohta 
and calls duo by tho contributories of tho Bank 
to certain persons on the 24th March 191H. On tho 
I9th August he entered into an agreement wilh 
tho Teodoofl whereby ho undertook to oxecuto 
powors-of-attorney in their fivour in order to enable 
them to obtain a payment order, an<l sanction of 
tho Court was obtained in respect of tins ngreomont 
also. Tho vendnos then applied under section 160 
of tho Companies Act, 1882, for an order cf 
payment : 

Held, that, inasmuch as tho application was 
made in the interest and for tho benetit of third 
parties, it could not bo said to have been made 'in 
tho name and on behalf of tho Company’ ns contem¬ 
plated by clause (ai of section 144 of tho Act, 
and was, thoroforo, incompetent, [p. 588, col 2.] 

Misoellaneoas Bret appeal from the order 
of the Distriet Judge iu sharge of L'quida- 
tioD worir, Lahore, dated the 19(h January 
1920. 

Baba S, hlukerjee, for the Appellant. 


Mr. Jat Oopal Sethi and Lala Fakir Oh^ndf 
through Mr. Mukand Lai Puri, for the Rea* 
pondents. 

JUDGMENT,—This appeal arises oat of 
a prooeeding taken in the matter of liquida¬ 
tion of the Doaba Bank, Limited. The faots 

as stated in the judgment of the lower Court 
are as follows:— 

On the 24th of Marsh 1918 a sale-deed was 
eieeuted in favoar of oertain persons trans¬ 
ferring to them oertain book debts and oalls 

due from oerlaio contributories of the Doaba 
Bank. The price paid being Bs. 1,05,000. 
The transferees are described as being either 
the partners or the respresentatives of the 
partners of the Phagwara Flour Mills. The 
sale was effected by the L’quidators with 
the sanction of the Court and the oousent of 
the share holders and the contributories. On 
a subsequent date, namely, the 19th of 
August 1918, an agreement was entered into 
between the Liquidator and the vendees, one 
of the provisions of which was that the 
Liquidator would eteoute powere of-attornsy 
in favour of the vendees to enable them to 
apply, under section 150 of the Indian 
Companies Act of 1882 on behalf of the 
Liquidator, to rocever tbeldebls and the calls 
due from tho oonlributorles. Sanction of 
the Court was obtained in respect of this 
agreement also. The vendees accordingly 
presented an application uuder section 160 
as tho attorneys of the Liquidator prayiog 
for an oidjrof payment. This applioAtion 
wai resisted by the respondents to this 
appeal on various grounds; one of which 
bsing that such an application was incom¬ 
petent inasmuch ae, in reality, it was not 
made in 1) o name and on behalf of the 
Company” as oonteroplated ly clause (a) 
of section 14k of ihe Act. This contention 
found favour with the Court below and the 
apphoition was disallowed. The present 
appeal has been preferred by the Liquidator 
bimself and it is oonteuded by him that, 
having regard to tho terms of the agreement, 
ho was in honour bound to help the vendees 
to recover the debts and oalls due from tho 
00 tributorier, and that, tbereforr, the ao- 
plication must be treated as one made in 
the name and on behalf of the Company." 

On the face of it, no doubt, the application 
purports to have been made in the name of the 
Compaoy, bat,a9 held by the Court brlpw,it has 
been made io tbc iater^st and fortbe booafit of 
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third parties. Seotion 159 of the Companies 
Aot oonfera certain epeoial privilege?,of which 
apparently a third party oannot take 
advantage. The clear wording of olaoee (-i) 
of aeotiou 141 prosonte no difficulty as to 
its interpretation. Power is given to the 
Official Liquidator with the sanotiou of the 
Court "to bring or defend any suit or 
proeeoutioD, or other legal proceeding, civil 
or criminal, in the name and on behalf of 
the Company.'* The present application 
is certainly not one which can be said to be 
on behalf of the Company or for its beneBt. 
Under the terms of the sale deed no duty 
is cast on the Company to recover the debts 
for the vendees. The agreement was an 
afterthought by which the transferees tried 
to get round the clear provisions of sections 
144 and 150 of the Act, in order to take 
proceedings for their benefit which aLiquida* 
tor is empowered to take for the beneBt of 
the Company in liquidation. This, in our 
opinion, was never contemplated by the 
Legislature. No decided case has been cited 
by either party dealing with the precise 
question arising in this appeal, but, having 
regard to the clear provisions of the Com* 
paniee Aot, we eee no reason to bold that 
the view taken by the lower Court is wrong. 
We aosordingly uphold the decision of the 
lower Court and dismiss the appeal with 
eosts. 

Appeal diemtesed. 


CALCUTTA HIQHCOUHT. 
Lettbhs Patimt Appsal No. 102 or 1919. 

April 21, 1920.1 

Freient Sir Asatosh Mookerjee, Kt., 
Aotiog Chief Justice, and Justice 
Sir Ernest Fletcher, Kt. 
BHOJENDEA GHANDBA SARMA 
«-PLAiNTirr—A ppellant 
versus 

PROSUNNA KUM4R DEAR 

AND OTtiBBB->RlBPOMDVNTS. 

Oioil Procedure Code (Act V of 19089, 0 ILI, r. 22, 
applicability o/, to Lettere Patent Appeal-^Limitation 
Act (IX of 190^, 8ch, I, Ati, 4-i--Alicnatioa by 


Quardtoii of ivard'e propcrly^Stiil lo i^cl 
alienation — Li initfilion, 

Riilo 22of Order XLI of the Civil Procedure Code 
is not applicable to an appeal under chiuec 15 of 
the Letters Patent, consequently, a memorandum of 
croi^s-obj‘?ctions tiled therein cannot be cMitcrtuined. 
[p 591, col. 2.J 

A tmnsfer by the natural guardi.iD of u minor of 
Ills ward's property la voidable and not void, and a 
suit to aot aj-itlo sucb transfer niuat bo brought 
within the peiiod of limitation prescribed by Ariicl'' 
44, Schedule I of tho Limitation Act. [p. 59/, col. 2.] 

Letters Patent Appeal under clause 15 
from the following judgment of 

Nbwoocld, J.—The plaintiff in this case 
sued for recovery of possession on declaration 
of his title to one third share cf a certain 
taluk. The facts of the case are as follows : 
There were four brotherp, Joy Chandra, 
father cf the plaintiff ; Brindaban ; Sarat who 
had two sons AtuI and Udoi, and lehan. Joy 
Chandra died leaving a widow, defeedaot 
No. 7, and a eon, the plaintiff. The ease 
turns on the eBeot of a document executed 
on 7th Bhadra 1311 B. S. At that time 
the two brothers Sarat and Isban were also 
dead. Sarat having left the two bods named 
above who were both minors, and Isban 
having died without any isBue. By tbiB 
document the plaintiff’s mother, as his 
guardian, and Brindaban for himself and ae 
guardian of bis minor nephews, Atul and 
Udoi, transferred the property in suit to the 
principal defendants. The plaintiff brought 
this suit to recover possession on the allega* 
tioDS that the property had been purchased 
by hie father alone ; that his father’s brother 
bad DO interest in it, and that the sale 
referred to did not affect bis interest as it 
was not made for any legal necessity. Iq 
both the lower Courts the case was fought 
out on the iseues, whether the property 
which was purchased in the name of the 
plaintiff's father was purchased for himself 
or for the benefit of the four brothers * 
and, secondly, whether there was any legal 
necessity for the sale to the principal de^ 
fendants. Both Courts found on these iseues 
againet the defendants. The issue of lirnita* 
tioD was raised and argued in the Brat 
Court only on the ground that the suit 
was not brought within 12 years from the 
date of the plaintiff’s dispossessiou ; but 
the point was not pressed as (he suit was 
evidently brought within that period. Be* 
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fore the lower Appellate Coart no plea of 
limitation appeare to have been rained at all. 

Before irp, however, on behalf of the appel¬ 
lants it is oootended that Artiele 41 of 
the Limitation Aot applies and the plaintiff 
oannot soeoeed as he has not eome within 
three years of the date of his attainin? 
majority. It ie eonoeded on behalf of the 
respondent that, if this Artiole applies, the 
enit most be barred, and that the plaintiff 
attained majorily more than three years 
before the institotinn of the enit. On behalf of 
the appellants Rreat relianoe is planed ona oat^e 
\,Kri8hnu D^.one Bhattackarjya v. Bhagibiu 
Ohandra Bhattachar ya] Appeal from Appel¬ 
late Deoree No. 3L32of 1914, deoided on 21tb 
May 191t5 by Mr. Jostiee D. Obatterjee and 
myself, not reported in any of the reo^'irnized 
Law Reporle.* In that oa«e we held : “A sale 
by a guardian is only voidable and is valid 
nntil avoided, This avoidanne mast be by a 
Bait within three years nnder Artiole 44 
of Sobednle I of the Limitation Aot. As 
the ward oannot reoover possession withoat 
avoiding the sale, his right to resover 
possession is also gone"; and then referenoe 
is made to the deoision of the Privy Coaooil 
in the ease of Qnanasambanda I'audara San- 
nadhi v. Velu Pandaramll), where their Lord> 
sbips of the Privy Ooonoil said : ’'Ohokalinga 
attained majority in IrSO and had, by Artiole 
44 of the Aot, three years for eaing to 
Bet aside the sale by bis gaardian. He 
did not do so and, by seotion i.8 of the 
Limitation Aot, hie right beoame eztingoieh- 
ed." Of the other rolings sited on behalf 
of the appellants, 1 do not think it neoes 
Bary to refer to any exoept the oa^e of 
Sham Ohondra Dofadir v. Oadadhar Mandal 
(2). There, at page 292,t it was held ; "In 
BO far, however, as the ease of an alienation 
for eoniidexation by the nataral gaardian 
of an infant is oocoerned, the deoision of 
the Jadieial Committee in Qr.anaaambanda 
Pandora Sannadhiv. Velu I andaram (1) snp« 
porta the view that the transaotion is void* 
able and has to be avoided within the period 
preieribed by Artiele 44," 

On behalf of the respondent relianoe ie 

plaeed on the deoision of the Privy Oonneil 

(1) 23 U. 271 (P. 0.)j 2 Bom. L. K. R07j 4 C. W. 
K. «29j 271. A. 6Pj 10 M. L. J. 29j 7 Bar. P. 0. J. 
O 7 I 1 6 lod. Doe. (R. b.)691. 

( 2) 9 l od. Cm. 877t 13 0. L. J. 277. 

*8>dc« reported m 84 Ind Cat. 18S _ Ed 

f Page of 13 0. L. J,— 


in the oase of Ifafa Din v. Sheikh Ahmad AU 
(3). Bat that was a oase in whioh it was 
held that the persons who made the sale 
parporting to be guardians of the minors were 
not in law gaardians and had no legal power 
to sell, and that Artiole 44 of Sshedole 
I of the Limitation Aot had na applieation 
to a oase where the sale was effeoted by 
a wholly anantbortzed person. It oannot be 
said that the mother of the plaintiff in 
this oase, the plaintiff being a Hindo, was 
wholly nnaathorizid lo sell. The oase of 
Svihu Sahu v. Oopi Oharan Dae (4) has also 
been oited. But that oase only sapports the 
proposition, that ie not dispated in this 
oa^e, that where a deed is ab initio void 
it is not neoeseary to set it aside. Here the 
whole oojtention on behalf of the appelUnts 
i‘', that the deed in salt is voidable and 
not void. Lastly, relianoe is phoad.on the 
deoiei 'D of the Allahabad High Coart in 
Bachon Singh v. Kanla Pershid (5). In that 
oase (be following remarks of the Madras 
High Coart in Unni v. Kunchi Amma (6) 
are qaoted and followed : "Soob are the 
oases of a gaarlian of a minor, the manager 
of a Hindu family or (be sonless widow 
in a divided Hinda family. In these oases, 
as was argaed by the appellanl’e Vakil, 
it ii not only not neoeseary, bat it is 
not possible, to have (he instroment 
of alienation oanoelled and delivered op, 
beoaase, as between the parties to if, it may 
b) a perfeotly valid instrament All that 
is needed is a deolaration that the plaintiffs’ 
interest ie not affeoted by the instramenf, 
and that deolaration is merely anoillary to 
the relief whioh may be granted by delivery 
of posseoeion." That oase, and other oases 
oited in the jadgment of the Allahabad 
High Ooarf, seem to be in the respondent’s 
favour ; but, as there appears to me to be 
direst aatbority to the sontrary in the 
deoisions of this Ooarf, 1 oannot adopt the 
view taken by the Allahabad High Ooorl 
on this point. I maet, therefore, hold that, 
so far as this deed of 23rd Angast 1904 

(3; 13 Ind, Cas. 076; 15 0. U J. 270; 16 0. W. N. 

33^1 n M L. T. 14^; (I9l2j M. -V. N. Ifl3» 9 A. b. 
J.2l6,UBom L. R. I92| 16 0 0. 49i3lA. 2I3j23 
M. L, J, 0| HO I. A 49 (P. 0.). 

(4j 18 Ind. Coo. 06I| 17 0. L. J. 233. 

(6) 5 Ind Oaa. 69 >j 32 A. 893; 7 A. L. J. 337. 

^6) 14 U. 26; 6 Ind. Doc. (N. o-l 19. 
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18 voidable, the plaintiff’s eait is barred by 
limitation. 

As regards Ihe last point, to what extent 
the dead is voidable, 1 think the oontention 
of the respondents should be asoepted. The 
hobala treated the property as if it bad 
been the joint properly of the four brothers ; 
and tboogh it did not expressly say so, 
having regard to the fast that the appel 
lant’s ease throaghoat was that this was a 
property of the fonr brothers and that 
Brindaban had a right to transfer bis own 
share and the share of Sarat’s sons as 
their goardian, the defendants oannot now 
say that the plaintiff’s mother purported 
to transfer by this deed more than one* 
third as the property of the minor. Taking 
this view, and having regard to the Boding 
of faot as to title, the deed, so far as it 
purports to transfer more than the plaintiff’s 
share, is void sinse neither Brindaban nor 
Sarat’s sons had any interest in the pro* 
perty. So far as the mother purported to 
transfer the plaintiff's one-third share, the 
deed is voidable and, in respaot of that share, 
the plaintiff’s olaim is barred by limitation, 
for the reasons mentioned above. 

Tbe result is that this appeal is deereed 
and the deorees of tbe lower Court modiBsd 
to this extent that the plaintiff's title to 
and right to get possession of two thirds 
share of tbe property in suit will be dealar- 
ed. As this plea of theappsllanti was not 
taken in either of the lower Courts, I make 
DO order as to oists of this appeal. 


Babn Rimgati "^arcar, fjr the Apoellant. 
Bibo Sjtidhar Bov, for tbe Bsspondeuts. 

.lUDQVIESr. 

Mookbkjsx, Agio C. J.—Tiis is an appsal 
under olauss 15 of the Letters Patent from 
the judgment of Mr Juitin NjwbeaU. iu 
a anil brought by tbe appellant to raeever 
possession of a property oonvoyed during his 
minority by his mother aod uoelo on tbe iJJrd 

August 1904 


The ease for tbe plaintiff ir, that tbe 
properly bslonged to hie father, and that 
there was no oseasion for its transfer by his 
mother who was his natural guardian. The 
ease lor the purehassrs is that tbe property 
belonged to the joint family and tha^ there 

for the alienation. 

. 1 ' ^**5 iostanoe and the 

Babordioate Judge have eonsurrently found 


thab the propsrty did not belong to tbe 
family but was owned ezelnsively by the 
father of the plaintiff. Tbe Courts have 
also found that there was no neoesaity for 
tbe sale. In this view, tbe Subordinate 
Jadg(>, in affirmaoos of the deereeof tbe Court 
of Brst iostanoe, has deoreed tbe enit. 

Upon appeal, Mr, Justioe Newbould has 
held that, in respeot of a one third share, 
tbe suit is barred by limitation under 
Artiole 44of tbe Sohedole to tbe Indian Limi> 
tatioo Aot. In this view, he has dismissed 
tbe suit with regard to a one tbird share, 
and maintained tbe deoree as regards the 
remaining two'tbirds share. 


The plaintiff has oootended, in support of 
this appeal, that tbe suit is not barred under 
Artiole 44, inasmuoh as the transfer was 
not voidable but void, and he was oonse* 
queotly entitled to reoover possession within 
twelve years from tbe date of alienation. 
The respondents have preferred a memoran* 
dam of cross objeotion with regard to tbe 
two-thirds share, and have argued that the 
entire olaim ij barred by limitation. We 
are of opinion that the memorandom of 
eioss-objeotion oannot be entertained. Rule 
XX of Order XLI of the Civil Prooedure 
Code is not applioable to an appeal under 
clause 15 of tbe Letters Patent. Kauialia v. 
(?ufa6 ITuar (7). Tbe cross objection must 
therefore, be dismissed. 

As regards the appeal, wo-are of opinion 
that tbe conveyance of the 23fd August 
15^14, in so far as it was a conveyance 
by the mother of tbe plaintiff, was void 
able and not void. This view is supported 
by tbe authorities reviewed in the ease of 
Sham Ohandra Dafadar v. Oadadhar Mandal 
(2) where referenoe is made, amongst others, 
to the earlier deoiaion of the Judioial Com* 
miUee in Ouinatambanda PanJara ^unnaiAi 
V. Vetu yaniaram (1). The same view has 
eubiequently been adopted in Bombay in 
the ea^o of Makablethwar Krithnappa v. 
Ramchandra Mang^A (o) and in Madras in 
the case of MuthtAumara Ohettv y. Anthonv 
Udavan (y). 




to the deoision of the Allahabad High Court 
ta Bachan Singh y. Kamta PerAai (6) whiah 

(n^bV 89S^’® o'® 

(8)21 Ind Cas.350,33B. 04i 15 Bom L R 

2o'u. "l j! “■ “• * ^'i 
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is in favoor of the oontention pat forivard 
by the appellant ; hot we are not prepared to 
follow it, as it makes no referenoe to Article 
41 of the First Schedole to the Limitation 
Act. 

Referenoe has 6nally been made to the deoi- 
eion of the Jodioial Committee in the oase of 
Mata Din v Sheikh Ahmad Ali (3), where the 
alienation was by a de/ac.'o guardian who 
had no legal ttatm as guardian, L:)rd 
Robson pointed oat tha^ in anih oiroam 
etanoes, Article 44 (whioh preeorihes a 
period of three years within whioh a 
ward who has attained majority may set 
aside a sale by his gaardian, the lime 
rnoning from the date of the ward’s 
majority) had no application beoaose the 
sale was effected, not by a gaardian bat 
by a wholly anaathorizcd pcreon. In the 
case before os, as the transfer was effected 
by a guardian, Article 44 is applicible. 
We do not, however, express an opinion 
on the question, whether, in the view 
adopted by Mr. Jastioe Newbonld, he 
should not have dismissed the entire 
suit. We need only bold on the appeal by the 
plaintiff that the decree, in so far as it has 
been made againet him, is well founded and 
must be upheld. 

As the appeal has failed, and the cross* 
objection bas been rejected, there will be no 
order as to costs. 

Fliiosir, J.—I agree. 

Appeal diimisied. 


n. 

LAHORE HIGH COURT. 

Second CivtL Appeal No. 1230 or 1919. 

December 3, 1920. 

Preienf:—Mr. Justice Broadway. 

GHAMANDl and OTBERS-^DEPINDiNTS 

—Appillamts 
versue 

BUTA AND othbrs*~Plaintipps~ 
Respondents. 

Ou$tom—Alienation — iteceuily, proof of-^Small 
item not accounted for—Tran»action, old—Silence, 
Umg, effect of. 

In a init by a revoniooer to oontoet a sale, if tho 
nmoont foan<l to bo not for nooossity is only a 
fngtional part of the total consideration On this 
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» 1 J r ■ :■ sale shoa d oot 

disturbed, [p .59.3, col. l.J 

Whore the sale took place over forty years prior 
to suit the long silence of the plainfiff ma^bo 

houMn necessity 

should not be expected or required, [p, 533 , col. 2 ] 

Second appeal from the decree of the 

District Judge, Lahore, dated tho 20fch of 

April 192 \ affirming that of the Senior Sob- 

ordinate Judge, Lahore, dated the dlst 
Ddceiubar 1919. 


Mr Hukani Ld Puri for Dr. t^and Lai, 
lor the Appellanlp. 

Mr. M. N. Mu\erjee, for the R<»spondentf. 

JUDGMENT.— On the 17th May 1878. 

one Allah Ditta sold 193 kanali of land ta 
Karam Chand for Ri. 80D. In 1888 he sold 
some more of his land to the same Karam 
Chand and Narain Das. It is said that he 

died somewhere about U‘00. In 1903 bis re¬ 
versioner?, the present plaintiff^ instituted a 
suit for possession on the ground that these 
alienations were not for necessily but as his 
widows were alive the suit was dismissed 
as premature so far as possession was con¬ 
cerned. A declaratory suit was not brought. 
In May 1918 the suit giving rise to this 
appeal was instituted by the reversioner 
seeking to set aside the sale of 1878 only aud 
claiming possession of 162 kanalt, 11 marlas. 
Karam Chand is dead and in these proceed¬ 
ings has been represented by bis sons and 
grandsons. Naraio Das is alive. It was 
pleaded that the plaintiffs were not Allah 
Ditta’s reversioners and that the property was 
not ancestral, also that the plaintiffs had 
acquiesced in the sale. The Trial Court 
eouverted the sale iuto a mortgage charging 
the property with Rs. 650. On appeal by the 
vendees, the learned District Judge maintained 
that decree, aud the defendaDts-veudees have 
now come up on second appeal to this Court 
aud on their behalf I have beard Mr. Mukand 
Lai Puri while Mr. M, N. Mukerji has 
addressed me on behalf of the plaiotiffs- 
respondenis. 

Mr. Puri contended :— 

(1) that the plaintiffs bad no locus standi 
because the property was not ancestral; 

(2) that acquiesenoe bad been established 
owing to the fact that the plaintiffs bad tbken 
DO action for snob a long period, and 

(3) that ioasmaob as out of R). 800 
Rs. 650 had been found as a valid cbargSi 
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the sale sboold not have been oonverfed into 
a mortgage. 

Ab to the 6rat point whether or not the 
property is anoeetral is a qaestion of faot. 
There is evidenoo on the record whfoh, if 
aoeepted. warrants the oonolusion arrived at. 
In second appeal, therefore, I am unable to 
examine this qaestion farther. 

As to the eeaond point, vie., that of the 
aeqaiesoenoe, I am anable to take a view 
different to that of the Coart below. No sait 
for possession of the land was possible daring 
the lifetime of Allah Ditta. On his death 
the plaintiffs attempted to get possession bat 
were met with the defenoe that Allah Ditta’s 
widows were alive. Their subseqaent in» 
astioo daring the lifetime of the widows 
eannot, I oonsider, be regarded as aoqaies- 
eense. I, therefore, see no foroe in this 
eontention. 

There remains the qaestion as tlie oorreot* 
ness of the oonveraion of the sale into a 
mortgage. It has been repsatedly held by 
this Court that, when the araoant found to be 
not for neaessity is only a fraetionsl part of 
the total Qonsideratioo. the sale shoald not 
be disturbed. In the present ease Rs. 150 
oat of Rs. 800 have been found to be 
without neoeesity and the fraction is a email 
one. 


The real diflBaulty in the ease ip, that tt 
learned Distriot Jadge haa not oome to 
ilear ending on the qaestion of the neoessit 
for the balanae of the eonsideration mone; 
».s,R!. 650. Ashe has allowed this eui 
It may safely be presumed that he hai 
at the back of his mind at least, an idc 
that some neaessity existed for this amoun 
The transaation took place as far back a 
1878; Karam Ohand is now dead, hi 
brother Narain Dia is not a man of to 
bright an intelleat as ia evident from th 
remarks made regarding him by the Tris 

^ where an alienation i 

shalleoged after ao long a period atria 
proof of neaessity aan eoaroely ever b 
•xpaated. The Trial Court appears to hav 
been inflaoncsd by oertain views found by i 
regarding the method in whiah the 1881 
tranaaatioQ was entered into and then 
•ppsara to have been an idea in the mind o 

find o* 

I tave been nnabl. 
*0 duooTtr any indioation of aoeh fraud o, 
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sharp praotiae so far as the transastioD of 
1878 is aonaerned. The plaintiffs have not 
ohallenged in this sait the tranaaotion of 
1883, altboagh they have referred to i|. 
hJvon aesnming that the latter transastion 
was tainted with fraof^, it does not follow 
that the earlier one waa similarly tainted. 
The plaintiffs might have broaght a deolara* 
tory sait, although they were not bound to do 
so, and altboagh their failure to do so aaonot 
be regarded as aoquiesoense, I think their 
long silence oan be taken into aaaoont when 
the question of neaessity is aancerned in a 
transaation whiah took plaae nearly half a 
oentary ago. In these airaometaneda, it seems 
to me that the Conrts below exersised their 
disoretioD in an injadiaions manner when 
they oonverted this ancient sale into a mort¬ 
gage. 

I accordingly accept this appeal and dis* 
misa the plaintiff’s sait with costs. 

Appeal accepted. 


Kjuua JUUIUIAL COMMISSIONER’S 

COURT. 

Civil Rbvision No. 86 or 1920 
July 22, 1920. 

Treient Mr. Daniels, A. J. 0. 
Mutammat SDGHRA—PLiisTiyy—ApPLlOiMT 

ver$ui 

RAM LAL MISRA—DcFENpiiiT— 

. . RaiPOWDSMT. 

Prot'iHcial Small Cause Courts Act f'/X of 1887J 
8ch. II, Art. 36 (u)^SuitJor compensation for mental 
ioo,fynndcx^nsce incurred in criminal prosecution 

aZaUetJ,. '■>' of 

'Vliero the dofoiidajit was charged with criminul 
breach of trust und convicted by a Criminal Oonrfc 
and p aintiff filod a suit for dsmagos TrloZ 

ando her^’ crimiLl prosecution 

aiiu other oxpetiees ond loss • 

£/rid that under Article 85 (ii ) of the Second Schi. 
dulo of the Provincial Small Cause Courts Act tho 
emt was not cognizable by a Small Cause Court 

SuDGMBN ‘an tSiin fn 

revision from an order passed by the Jndg« 
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the Small Can'je Coort on the Uh .Tone 
reinroing a plaint theappliaant for pro- 
ientation to the proper Coart on the ground 
that it was exoepted from the jnriediotlon 
of the Small Caaee Conrt under Article 35 
(»») of the Second Schedule of the Provincial 
Small CaoRe Coorte Act, 1837. There can 
be no doubt that the oa^e oomfs within that 
Article which rune *'(35) apoit fnr compenpa* 

lion- * * * • 

• * • « 

for an act which ie, or, save for the 
provieione of Chapter IV of the Indian Penal 
Code, would he, an rfferoe poniehablo under 
Chapter XVII of the paid Code ” The care 
was one agaiort a servant, who committed cri* 
minal breach of trust and has been convicted 
under eection 403, Indian Penl Code, to re¬ 
cover oompenPation for the value of the 
property, costs inouirfd by the plaintiff in 
those proceedings and He. lOO on account of 
mental trouble. 1 munt. therefore, reject this 
application. No order as to ojats is necessary 
as the applicant has appeared himself. 

It should be added that the plaint had 
previcQ^ly been [rasented in the Court of 
the Monpif whr. (hinicing that it wis a 
Small Ctu^e Court matter, returned it for 
p^erenlation to the Small Cause Court by 
an order dated 20th May I92C. In view of 
the present order, it will be open to the 
applicant to aek for a review of that order. 

* Application reech'J. 


LAHORE HIGH COURT. 
MliCELLAXBODS SeCJHD OlTIL ApPKiL No. 108G 

OF 1920, 

December 7, 1920. 

Present :—Mr. Justice Martineau, 

^ MALDKA—JaiOMfMT Dibtob— 

Appiulamt 


versus 

• 6UNDAR SINGH iND amotbir—D iccsii* 
Holokbs AMD SDNDARSINOH ahd 
OTUKBS^JouOMRxT DlBrORS— 
Bispomoirtb. 

y Bxicution of d4er^^Dccr€$ for (UtnoUfion of xoall 

altor domolition ly, proper. 


OASES. 



Wliere a decree directs the demolition of a wall 
as being an obstruction to a right of way to which 
the decree-holder is entitled and the wall is 
deinolisliod in execution of the decree, but the 
judgment-debtor erects another wall obstructing 
the right of way, tlie proper remedy of the decree- 
holder is to file a suit for an injunction restraining 
tlic judgment-debtor from obstructing his right of 
way Ho is not entitled to get tlie second wall 
detnolislied in execution of the first decree, [p. 59>, 
col. 2 J 

Mipoellanenns peoond appeal from the order 
nf the Dis’riot Judge, Ludhiana, dated the 
2Hh January 1920, confirming that of the 
iMon«if, First Claps, Ludhiana, dated the 4vh 
June 1919. 


Mr. MaqiH'ian lihagat, for the Apoellanf. 
Messrs. Jai Gap I ^ethi and Dair ni Din 
Kureihi for the KespoodentP. 

JUDGMENF.—This appeal arises out of 
proceedings taken in execution of a decree 
obtained by respondents No*. I and 2. There 
were 20 defendants in the suit, and the re¬ 
spondents asked for a declaration of a right 
of way over certain land, shown as A. 0 Q It. 
in the plan, which was alleged to be used 
as a Ihoroughfar# by the proprietors of the 
po/tf, and for an iniunction against the first 
three defendants for the removal of a wall 
and a wicket whinh obstructed the way. 
The suit was contested by defendants Nos. 1 
to 3 and by Maluka, defendant No. 5. who is 
the appellant in the present appesl. 

The first Court passed a decree as at-ked 
for by the plaintiffs. On appeal the District 
Judge, while grantinga decree declaring that 
the plaintiffs bad a right of way over 
A. 0. It- and restraining defendants Nos. 1 
to A from preventing them from passing 
over that land, dismissed the claim for the 
injonotion for the removal of the wall and 
the wicket. On second appeal by the 
plaintiffs this Court granted an injunction 
directing the defendants to demolish the 
Btruoture B 0. D. so as to make their wall 

A. B. in one straight lineup to the main 

road. , ^ 

The plaintiffs then applied for eiecation, 

and the eiecutiog Court appointed a Com- 

misBioner to give effect to the decree. The 

Oommieeioner accordingly bad the etruotare 

B. 0. D. demolrsbed as ordered by this Court. 
Subsequently, other walls at G. ^ 

were ereeted and it ie apparently 

that It wa. the eppell*"* ">■» Ib^ 

On the application ol tha de.rae-holdere tb. 
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JiTINDRl MOeiN V, iBDULiZIZ. 

Munsif oHered that tho^e waIN ahoiH be 
demol'ehed, and a apaoe 5 fee^, 7 inohe^ wi le, 
from Sandar’a wall toward'^ t'lO wait, be left 
open. Hie order has been opheld by the 
n.etrfQt Jud(;e, and Maloka has now ooine 
to this Court in sesoud appeal. 

It is oontended for the appellant that the 
exeoDtin^ Court was functui ojjflc.'o and was 
not sompntent to order the remnviil of the 
walle 0, Q. and A. /?, whiah were fnund to 
have bfHij ne^vly built This oonrerri n 
appears to be eorreat All that lhi^ ‘"ou»t 
ordered wan the dernolirion cf the wall B. 0. 
p. and that order has been carried OO'. It 
true that the now waIN 0 Q .md , 1 . /?. 
the decree holders f.oin pasiin;? over 
the land A, 0. Q R, in respect of which an 
injunotioa was granted by the District 
Judge and was not set asida bv this Court, 
but that injunction was granted only agai-mt 
the 6r3t three defendants and not Kgainsl the 
uppelUnt, who is not affected by it. 

The only decree against the appellant was 

the decree declaring that the respondents had 
ft right of way over A. 0. Q. R, and a deolara. 
tory decree is not capable of being executed. 
Counsel for the respondents has referred to 
the 5th clause of Order XXf, rule 3', 
Civil Procedure Code, but that oUo.e applies 
only where a decree for an injunction has 
not been obeyed. In the present case the 

injune ion was not disobeyed by the persons 

ftgaiDSt whom it was granted. 

O of ‘he walk 0. 

i-. ‘here. 

fore. Ii|(ra etrei. The roependonis may bring 

1 '' “? '“'““"'OP '0 ‘he appellant to 
demo ..h tbem, bat they eann .t get them 
deniolisbod in the exeonlion prooocding.. 

aside the order of the Di-triot Jndge and the 
w'^ir n n" ‘'*“7'* 'fo'oolition of the 

rnah , “ PP*-- 5 foo‘. 7 

onan 'a'’” "e left 

III ih n hoHera-reipondent. will 

! *PP®‘’’*“‘■> ooats in this Coart aod the 
lower Appellate Court, 


Appeil ac:9ptel. 


CAL-lCrrA HIGH COURT. 

fjsrrsRH Pakvt Api'/.*L So. 173 op 1919 

April 29, 1920. 

Freient ; —Sir Asutosh Mookerjee, Kt., 
Acting Chief Justice, and 
■Tu^tioe Sir Ernest Pietcher, Kt. 
JATINDKA MOHOX LAHIRI akd otbebs 
— Plii.stikpj —Appellamts 

uerju.'i* 

ABDUL AZ'55 MEAH and oriiERs— 

I) P^N >' ITS —R <Hp,)NDEMTS, 

Civil P'ocflur,'C.irf V of \00 <), g. \ 0 l^Suit, 
to recover grmin.j lee, noture of-Appc^l, second, 

UVI?//» 4 T lic< 


A p.TMoi, w\v) IS ullowo.l tij graao his cattle on 
tlie I tii.l of iiuothur up-),I luvniont of a foe per 
capita \im no iiitf*ro 3 t in the laml anJ ji, not ,k 
teniint (’<.i,siv,iu.ntly, tl,o gnuiiig fee is not in the 
nahiro of r«'rit [p VJ •, col 1 .] 

.V 8.111 r.r roc.nvry of money claimed as grazing 
foe IS of the nuturo cogniziblo bv a Court of Smill 
Causes and. iindvr section 10 ' of the Code of Civil 
Proemluro Code, no second appeal lie^ |n gyeh a suit 

if thn jimoant III dispute is less than Rs. 600 Tt) 

69*5j col. i.J * ' 


Lettera Patent Appeal against the following 
decree of Justice Sir SyedSbamsuI Hude Kt 
dated the I2th of August 1919. in Appeal 
from Appellate Decree No. 1691 of 1918 
Su4Ma0b Hod>, J.—This was a suit for 
realisation of grazing fee at one rupee 
per head of cattle. Plaintiffs are the Zemin- 
dare and allow their teinnts to graze cattle 
on their ftW lands. Plaintiffs* ease is, that 

the defendauta graze! their oittJeon their 
Wai lands but failed te pay their rent 
which the plaintiffs had 6xed at one rupee 
per head of cattle. The first Court decreed 
the plaiotiffe claim at the rate of 12 annas 
per head of cattle with damages at 25 per 
cent On appeal a decree has been passed 
ftt the rate of 4 annas per head of cattle 
with compensation at 2i per cent. Before 
eunsidering tbo merits of the case. I have to 
deal with the preliminary objection that the 
aoit 19 one of the Small Cause Court nature 
and, therefore, no second appeal lies. 1 think 
this oontention most prevail. 

The suit, in my opinion, is not for rent 
at all. The grazing fee is not rant as 
defined in the Bengal Tenancy Act or in 
the Transfer of Property Act. The license 
to graze oattle does not amount to a lease 
It creates no right to the land and not 
being a lease, the fee payable is not' ten* 
This view 18 supported by the decision of 
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the Allahabad High Court in B. .V N. \V. 
Rail'jcy Co. v. Bandhu Sivgh (1), and al^o by 
the deoieion of this Court in Deb Nath Qhose 
V. Fachoo MoUah (2), in whioh it was held 
that, where plaintiff agreed to let defendant 
tap certain date trees and appropriate the 
proceed that this was not rert. The head* 
note if, perbapfl, slightly misleedirg. The fee 
is also not arything payable cr deliverable 
in respect of any right of pasturage within 
the meaning of eeclicn lUo of the Bengal 
Tenancy Act and, oven if it were so, there 
would bo no right of appeal under bootion 
153 of the Act. No question of right of 
paetorsgo arises in the case. 

The appeal is, thereforr, dismissed with 
oosts. 

Babu trjrijfi pTas/ir.nn Sanyal, for the Ap- 
pellantp. 

Babu Liinal Chandra Dts Cupto, for the 
Kcspcr.deiitp, 

JUl.GMKNT. 

Mookemke, Aero. C. J. — Mr. Justice 
Sbamsul Uoda has correctly held that the 
appeal presented to him wa<i barred under 
section 102 of the Civil Procedure Code, 
which provides (hat, "no second appeal shall 
lie in any suit cf the nature cognizable by 
Courts of Small Causes, when the amount 
or value of the subject matter of the original 
suit does not exceed 6ve hundred rupees.*’ 
The suit was for recovery of money claimed 
as grazing fee end (he amount in dispute 
was less than Bvo hundred rupees. Prima 
facie, tier, the suit was of a nature 
cognizable by a Court of Small Causes. 
But, it has been contended that, the suit 
was not BO cognizable, because the fee was 
in the nature of rent, and in eopport of 
this argument reliance has been placed upon 
the decision in Bondi Alt Fa^r v. Amud 
Sarkar (3). That case is manifeetly destructive 
of the contention cf the appellant, because 
it is there pointed out that there can be 
DO claim for rent unless there is a teuanoy, 
and there can be no tenancy unleee a right 
to the land has b(on given (o the grantee. 
Id the present case, (he defendants have 
DO interest in the land on whioh they are 
allowed to graze their cattle upon payment 
of a fee per capita, and by no etretob of 

0) 2 Ind. Ca8.i2Biai A. 342| fl A. L. J.4C0. 

<2 a W. B. Cir. Ref. 8. 

0) 20 Ind. Caa, 880| 19 0. W. N, 4l6i 20 0. L. J, 

8S7. 


language can they be deemed tenantai 
B Sc N. W. Railway Co. v. Bandhu Singh (1), 
Deb N.ith Ohose v, Pachio Mollak (2). The 
decision in Manohar Lalv, Qauri Bautiin (4i) 
depended on the special terms of the Isaee 
between the parties, and the same remark 
applies to Fitzpatrick v. Wallace (5) and 
LatifarRahaminv, Fjrbes (.6), explained 
in Rciayet AH v. Kamalanand Singh (7). 

We hold aocordiogly that the appeal was 
rightly dismissed as incompetent and this 
appeal must be dismissed with costs. 

Fletcher, J.—1 agree. 

Appeal ditniissed, 

(1) 22 Ind Cas. 16; 12 A. L. J. 86. 

(••>» 11 W. U. 231. 

(6) 5 Ind. Cas. 783; 14 C. W. N.372. 

(7) 20 Ind Cai. 332; 17 C. L. J. 411. 


OUDH JUDICIAL COMMISSIONER’S 

tOURr. 

First Civil AppstL No, 41 op 1919. 

July 22. 1920. 

Pretont :—Mr. Wazir Hasan. A. J. G. 
JAGRCP SINGH asd others— PL iNTipri— 

Appellants 

vcrius 

BAM KISHAN DkSaUaa BAOHOHU 

LAL— Defendant—Respondent. 
I'fincipa/ and agenf ‘-Agent nuthorise'l to (rnntfer 
property in An oion name—Deed of trnn$/er iigttetl 
by agent not as auc^, whether binding on principal^ 
AgerU exceed\ng At* au(/ion(y, effect oj. 


fio omiBiion on the part of an agent to dosoribo 
dood that ho ih acting for and on Ijohalf of a 
cipalia immaterial. The quoitioo whether an 
it in to bo taken to havo contracted peraonallj 
on bohalf of hia principal dopendi on tho 
ntion of tho partioa to bo dodneod from tho 
iro and terma of tho partionlar contract anci 
aurronnding circumatancoB, [p. 600, col. 2; p. 

'hoL an agont U given power to oxooute deedi 

ronsfor in hU own name ^ 

1 relating to tho P^oportr of hi* 

lont describing birasolf m J**® 

omiBBioD ii immaterial and the deed la binding 

ho principal ond his roproiontativoB. Ip. ew«. 

t°a. “btrraiJo Z 
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redeem the goourities without pftjing the lender 
&11 he has lent, although the agent has obtained 
the loan by fraud and forgery, and although the 
leader did not know that the agent had authority 
to borrow at all, and made no imiuiry. fp. 0J3, cols. 

14 2.] t / LP , 

Appeal against the desree of the Sab^rdi 
nate Jndge, Unao, dated the 16th May 1919. 

Mr. H, K. Dhaon, for the Appellant. 

Messra. A. P. Sen and Tara Shankart for 
the RespoDdent, 

JUDGMENT.—The appellints, Jagrap 
Singh and other.a, brought the salt out of' 
whioh thia appeal ariaea, for poasesaion of 
a 2 annaa, 8 pies share in ilautah Hajipor 
Tireha, in the distriot of Unao, against 
Ram Kiahan Dap, minor, son of Lila Sri 
Kiahan Daa, resident of the oity of Lisknow. 
The fasts are as follows :— 


One Lalta Singh owned, infer alia, the 
property in soit. He was tried on a 
eharge of morder and was eoaviated and 
sentenoed by the Sessions Judge of Luekuow 
on the 15th of August 1893 to tran^porta* 
tion for life, Au appeal was preferred 
to the Oonrt of the Judieial Commissioner 
from the deoision of ths Sessions Judge but 
no snooess attended it. Oi the 23ri of 
Deoember 1896 Lalta Bingh exejuted a 
general poverof-attorney iu favjar of 
Bikram Singo, his wife’s brother, whioh was 
registered on the 24th of Deaembsr 1896. 
Prasomably. for the purpose of his dMause, 
Lilta Singh had inourred debts to a large 
amount. Aeoordingly, we 6nd that Bikram 
Biogh and Umimnat Rakmin, wife of LiUa 

mortgage on 

the 29.h January I90i in favour of Beni 

Ram and Balgobind. moaey lenders of Lnok. 
now, bypothesating — 

nf hL® ^ ® villane 

of HajipBr Tiroha (no* in anil). 

■ U* V'!*’ ^ lO doaimal ehare 

in Uauzih Ambawan; both belonging to 

aeanrity^''’**’ ’ **’' additional 

(3)n 2 arnaa ahare in the vill.ge of 
Mowra belonging to Bikram Singh. It ia 
Qaite alaar from the evidanaa on the raro.-d 

n„t‘ 1 ,“?”“' '’y deed waa 

Q*^ i!“ ‘iabilitiee of 

WABxl"*'’,.®': “■« 28eh of Sapl.mbar 

I ypotheaaliDg the same properties 


as in the earlier deed for a sum of 
Rs. 2,37 d. Part of this amount, t. e, 
Rs l,l;612-9 was ostensibly intended for the 
repayment of the loan inourred under the 
earlier deed and I am satisSed, on the evidenoe, 
that it was aotually otilizsd towards the 
ayowed objeot. The original deed of 1902 
has been produoed in this oase by the 
defendant, and Beni Ram has given evidenoe 
in proof of the repayment. It is not sought 
in this oase to enforoe the hypotheoation 
under the deed ; for the oollateral purpose of 
proving the loan and its repayment it is 
amply prove! by the evidenoe of Beni Ram, 
Gajraj Singh and Cbhedi Lai. 

Lalta Singh died in prison, perhaps in 
the Andaman Islands, in March 1910. 
Early in 1912, the present defendant brought 
a suit on foot of the mortgage, dated the 
28tb of September 1904. against Bikram 
Singh and Musammat Rakmin and obtained 
a deoree on the basis of oompromise on 
the 12th of March 1912. The deoree pro* 
vided that the properties beloogiog to Mu- 
samm'it Rakmin will be sold in the Brst 
instanoe aod ths property balongiog to 
Bikram Sinffh wiald be sold to realise the 
balance, if any. Aooordingly, the share in 
Hajipar Tireha was sold on the 20th of 
September 1914 aod parohased by the 
defendant in oomplete satisfaotion of the 
deoree and has since been in his possession. 
Mutammat Rokmin died on the 19tb of 
January 1915 The appsllants, olaiming as 
reversioners of Lalta Singh, instituted the 
preBent suit on the ICtb of Jaooary 1918. 
The suit has been dismissed by the learned 
Subordinate Judge of Unao: hence thia 
appeal. 

The grounds npon whioh the suit failed are 
the following: — 

fl) That the mortgage of the 28th of 
September 1904, ao far aa it related to 
Lalta Singh’s properties, most be deemed to 
have been executed by Bikram Singh io the 
oapaoity of his agent and is oousequeotly 
binding on the plaintiffs. 

(2J That in the litigation of 1912 Muiam. 
mo^ Rakmin represented the whole estate 
of Lalta Singh, that the debts sued for 
were the debts due from Lalta Singh and 
that, therefore, the deoree aod the sale 
in parenanoe of it are binding on the 
plaiutiffs. 
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(9) That the suit is barred by Article 

91, Sohfedule I of the Indian Limitation Aet 

(IX of 1908). 

All the three groands above-mentioned 
were attacked before me by the learned 
Pleader for the appellants. In this .jadg- 
ment I will deal with the 6rat ground 
only becaasp, on a oarefnl ooneideration of 
the real merits of it, I have oome to the 
oonolosion that the finding of the learned ::ub- 
ordinate Judge is right. 

The power of attorney wliioh Lilia bingh 
exeeited in favour of Likram Singh on the 
23rd rf Deoeraber 18 (J (Kthihit .\M) 
ocnfcra pier ary poA-ers upon the donee of it 
and, in view cf the oiroumstanoes in which 
it was executed, it was (niy natural that ho 
should have conferred puoh p^wer-i. Lilta 
Singh re:itc8 in it that the need for exeeut. 
ing the instrument has arisen on account 
of the flenteroe of transportation for life 
having been parsed against him. After 
providing for various other matters, the docu. 
ment provides as follows : — 

Bikram Singh may execute and get 
them regietered, deed < such as a mortgage- 
deed, a sale deed, a deed of gift and a Will 
et cetera in his own name and under his own 

signature ; .all such ao's of the above- 

mentioned general agent are equivalent to acts 
personally den^ by lae and in all cvetits 
I give my oonrent to them and arsept 
them.” 

In the deed cflho2?thof Januiry 1902 
Bikram Singh appears as a party to (ho 
deed along with Afusuvimo/Rakmin ; in the 
body of the document reference is made in 
express words to the power.s of alienation con¬ 
ferred by the mukhtarnami and in his signa¬ 
ture tiikram Singh describes himself as the 
agent of Lvita Singh. When we come to the 
mortgage of the i8lh of Septombor 190i, we 
Sgain find Bikram Singh as a party with 
Mmammat Rukmin to the deed. Kat there 
ie DO mention either in the body of the 
dooumeDt or in the signature of Bikram 
Singh’a position of an agent of Lalta Singh. 
It is npon this omission that the argument 
addressed to me on behalf of the appellants 
reste. I am of opinioo that the omission does 
not affect the sabstanoe of the transaction. 
That Bikram Singh was the agent of Lalta 
Singh is ondispated and it is equally undm 
pated that he had.aseoeh, poabib of aheimtioD. 
The first two properties mortgaged by the deed 
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inquestionundDubtedly belmgedto Lalta Singh 
who was alive on the date of the document and 
consequently his wife had no authority in 
law to make any sort of alienation in 
respect of them. Farther, we find that the 
hypothecation clause with regard to all the 
three items of propo’ties stands in the joint 
names of B knm Singh and Musammat Rnk- 
min. It is not that Bikram Singh mortgages 
his two annas share of village Ambawan and 
Jfusjwrtuf Rukiain mortgagss the shares 
'belonging to Lalta Singh, The document 
in this respect is to the following effect:— 
We, Bikram Singh, executant No. I, and 
Wt/.yjwinaf Rukmin. executant No. 2, mort¬ 
gage and hypothecate {rahin rakkhe aur giro 
rakkuc) 2-aii»ia«, 8 pies share of vill-ige 
Hajipar Tireha, 5*pies, 6 kirant$ and 10 deci¬ 
mal zemtu'i ri share of village Ambawan. 
owned ard possessed by the huibaod of the 
execu'ant No 2 and 2*annas share situate 
in village Mowra owned by the executant 
No. 1 ” It is true that by paragraph 11 
of the deed the security of the 2 annas 
share of village Mowra is made available 
to the mortgagee only in the event of the 
failure nf the security of the first two 
properties ; b it this condition, in my opinion, 
does not in the least detract from the 
original charao'er of the hypothec Rion 
noted above. The matter does not rest here. 
The almost conclusive evidence of the fact 
that Bikram Singh was acting in the 
character of an agent in relation to the 
alienation of I^alta Singh’s property is, to 
my mind, furnished by the reference in 
the deed in question to the deed of the 
29th January 19U2 which, as 1 have shown 
above, was intended to be, and. as a matter 
of fact, was paid rffhy a ^^b9taIltial por* 
tioa (if the coiHidiTation of the mortg-tge 
of September 190A. On thase grounds I 
have oome to the eoncinsinn that Bikram 
Singh and noc Muiamm t Rukmin was the 
primary party to the mirtgtge of 1 OA, he 
executed the deed in the capacity of Lalta 
Singh’s agent and the mortgagee accepted 
the deed from him on the basis of Bikram 
Singh's authority to execute it under the 
p iwer-of-attorney dated the 23fd of 
December 1896. But thie finding, says the 
learned Pleader for the appellaors, would 
not bs eaffiiiant to dupose of the aopeal. 

He arguej, as a oiatter of law, that, (i) 
where an ageot, and not the priocipali ii 
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party to a deeJ, and f2) wbera an aaent 
does DO^ expressly sign as asting in the 
oapaoity of an agent, the prioslpal is not 
liable on the deed. Miny extraets wars 
read at the Bar from Pearnon’s Tagore L\w 
Leetares on Ageney in India, with speoial 
referenee to pages 158 to 161 and page l73, 
paragraph 2. Referenoe was also miie to the 
following oases: — 

/?60proMoni3n Settu v. fl-tlgirs (l), Koneti 
Natcfeer v. Jatn Oopala Aii,ar (2), Yinuganti 
Chini y/. Ixatagiri Venkata (3) and Saiaiuk 
Janki Di8 V. Mokaraja Sir Kishtn Pe^shad 
(4). 

1 do not tbinh that tiie Uw is what the 
learned Pleader oontends (o»\ It is of utmost 
importanoe that the law relating to liability 
on negotiable instrumonts ehooU not be 
eonfused with the liw bearing upon liability 
arising out of other oontraote. It is not 
neaeaeary to disoasa in this appsvl what the 
law in the former ease is, but it is eQ)ogb 
to say that it ie not exiocly the same as in the 
latter ease. Tbeoaeesof Koneti Naicker v. Jatu 
Qipda Aiyar (2), Yinuganti China v. Katagiri 
Venkoti (3) and Sadaeuk Janki Dia v. Maha¬ 
raja Sir Kttfhen hershai (4) all relate to ne¬ 
gotiable inetraments. I do not, therefore, pro- 
Doae to dieoQse them. Toe ease of Soopromanian 
Setty V. fiiilgers (ij is n»E against the view 
whioh I am presently going to eipreis. 

It ii neaessary to point oat thit the 
first proposition adviuasd b? ths lasrnsi 
Pleader reata upon tos 'Jjn an (j> v rals 
that a right of aation upon a deed is re- 
etriotel to those woo are pirtios t) it or 
persona who olaim under then.’ Tnia 
doatrine ie baaed upon the epeaial oha- 
raotenstiaa of a deed’ the origin of whioh 
IS traaed biak to the reigo of Blwarl I 
by the learned authors of ‘history of Bnglisb 
tiiw, by Polloik and MsitUni’. “Bifira 
the end of Edward I’e reign the King’e 
Court had estibliahed the rale tha', the 
only con'jentio that aan be enforoad by aation 


(1) 6 0. 7li 4 Ind. Jur. 5I7j 4 0. L. a .377; 2 In 
Doo (n. s.)057. 

1 St! V 1”^*' b. J. 42>: 33 M. 43 

i ^ L. r 414 . 

W.*N%oS‘*' MM. L. T.63i. (1911) \ 

17 A* 48 1. A. 3), 2(0. L J. 11 

Bom 11 '' M, L J. 42 >; 1 

W M aia ./. , ^ b It. (P ■! ) .7 MVh > 

i?: oV"' 


is one that ia erpreesed in a written doe*?* 
ment sealed ‘by the party to be obarg®<I 

therewith ’.Xb* 

man who reliee upon a eovenaot malt 
prodnoe in proof some ‘apeeiality’ (etpecialte 
uliq-iid speciale)-, the produotion of ‘enit’ ie 
not enongb. Thenceforward, however, it ii 
only a short step to holding ae a matter 
of law that a ‘deed’—and by a deed (/sf 
factum) men are beginning to mean a sealed 
piece of parchment —hae an operative foree 
of its own which intentions expressed, never 
so plainly, in other ways have not. The 
sealing and delivering of the parchment ia 
the contractual act. Further, what ie done 
bv ‘deed’ can only be oodone by ‘deed’.” 
(Volume II, pig0s2l9 and 220). B pvill, 
0. .1., in ths case of Reg, v. A. B. Morton 
(5) said: It seems to me that the meaning 
of the legal definition of a deed, to be 
gathered from the authorities, is a document 
onierseal and delivered as a deed.” In the 

case of Be kelcy v. B irdy (6) the rale of 
Common Law was stated as follows:—"!. 
No man can bin! another by deed, nnless 
he has anthority, by deed, to do so. 2. A 
person, acting by power of-aUorney, to eip- 
cute a deed for another, ehouli not bs a 
party to the deed, even thongh he describe 
himself as acting nnder the power-of- 
attorney. The deed shonld rnn in language 
as if the principil himself intended to 
execute the deed. 3. No one but a party, 
or one who claims through a party, can 
maintain any action on a deed.” Amongst 
la^er ca-e*, the decision in International 
Contract Company, In re (7) may bs referr¬ 
ed to and the objervatioos of Lord E»her 
M R., in the case of Unite 1 Kingdom 
Mutual Sfeami^jp Atsurance Aaociation 
V. Nevill IS) may bs quoted : "l think 
that, in the ease of each a contract as this 
under seal, it is not allowable to go bshiod 
the instrument to make uodiaclosed prin- 
eipals responsible, because they are not 
partiei and have not attached (hsir seals (o 
the oonlract under seal". Au inetrument 
of mortgage executed under the provisiona 


(6) (187.1) 28 L. T. 4')2; 42 L. J. M. 0. 68- 2 C 0 
22: 21 W R 029; 12 Cox C. 0. 456. 

(0) (1820) 8 D. AU 102; 4 L. J. (o a J K B 
184; 5 B A C 366 20 R. R. 201; 103 E tt 132 
(71 n87i) 0 Ch. App 621. 


( 8 i I8t7/ 19 Q. B. D. 110 at p, 116, 
622| 35 W. R. 740} 0 A»p. M. 0, Sga, 
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of leotion 59 of the Transfer of Prooertv 
Att, 1882 (Aot IV of 18^2) ig not a ‘deed* 
within the meaning of the Common Law 
pnle. I am not aware of any ease ezeept 
the one to whioh I will presently refer. 
T) 0 p was any eited at the Bar, in whioh 

the law as enonoiated in the oasa of Barkeleu 

V. Bardu (6) was applied in this ooantry. 
The deoieion of Mr. Justice Farran in the 

*T?i Qopaldat V. 3/oruru- 

^tha (9) was expreisly dissented from in 
iMtnnaramanvja Ayyar.g^r v. Padma^ahha 
Ftllaxyan (10). In the latter case reference 
was made to the dtcision of the Privy 
Oountil in Juggeetcundat Keeka Shah v. 
Ramdat Pn)6oo^:uwdai (U) which fortides the 
View that I am taking in the present case. 

A contract under seal executed by an 
agent in his own name is treated in Kng- 
land as an exception to the general role; — 

.1^ .j fan agent with the 
authority of hie principal may be enforced...by 

or against the principal whether or not hie 
name or existence was disclosed to the other 
•ontraating party at the time when such 
•ontrastwas made.” (Halsbury's Laws of 
England, Vol. I, page 206, paragraph 439). I 
am of opinion that the exception being based, 
as shown above, upon a technical rule mu.t be 
disregarded and the general rule be given 
effect to. Further, the rule of Common Liw 
must be taken to have been materially modi* 
fled by the provisions of section 46 of the 
Oonveyanaing and Law of Property Act, 1881 
(44 and 45 Viet., 0. 41) though no oire 
seems so far to have decided the poinf. That 
section is as follows:—”46.—(I) The doree 
of a power of attorney may, if he thinks fi ', 
czacute or do any assurance, instrument, or 
thing in and with his own name and signa¬ 
ture and hie own seal, where sealing is 
required, by the authority of the donor cf the 
power ; and every aseurano?, instroment, and 
thing so executed and done shall ba as 
effectual in law, to all intents, as if it had 
been executed or done by the donee of the 
potrer in the name and with the signature 
and xeal of the donor thereof. (2) This sec¬ 
tion applies to powers of-attorney created by 
indtrumeLtj executed either before or after 

(®) 1ft B. 668, 8 Ind. Dec. fw.t.) «67. 

IBM. 471, 6 M, L. J. lie, o ind. Deo. fs ») 

1 ® P* C* 10; 1 Suth P C 

109,1 8sr. P. 0. J. m, 18 E. R. 388. 


the commencement of this Aot." Similar 

aw was enacted by the Indian Lagislature in 

VII of 1882) to whioh my attention was 
drawn by the learned Pleader for the 

appelUnte. Section 2 of this Act is almost 

identical with section 46 of the English 
Statute and is as follows:-“The donee of a 
power of attorney may, if he thinks 6t, 
execute^ or do any assurance, instrument, or 
thing in and with bis own name and 
eignatnre and his own seal, where sealing 

19 required, by the authority of the donor of 

the power ; and every assurance, instrument 
and thing so executed and done shall be as 
effectual in law,..as if it had been executed 
or done by the donee of the power in the 
name and with the signature and seal of the 
donor thereof. This section applies to 

powers of attorney created by instruments 

executed either bsfore or after...this Act 
comes into force.” Whatever view may 
hereafter be taken as to the scope of these 
two sections, they would certainly apply to 
a case where the donee of the power has 
authority to contract in bis own name. I 
have already shown that the power-of- 
attorney, dated the 23pd of December 1B95, 

conferred such an authority upon Bikram 
Singh. 

In a recent ose deoiled in England it wae 
held that where a person, although an ageut 
for another, signed a contract iu bis own 
Damp, and de^c^ib 0 d himself throughout ac 
a principal, in an action against the real 
principal, parol evidence to show that the 
person was agent only was inadmiisible, 
as such evidence would have contradicted 
the written ontraot Sae Fjrmbg Brothgny, 
Farmby (12)]. This view is in harmony with 
the provisions of section 92 of the Indian 
Evidence Act, 1872, and must, accordingly, 
be respected. In the preient case no in¬ 
fringement of the provisions of section 92 is 
attempted. The first part of the learned 
Pleader's argument muit, therefore, bo 
rejected. 

As to the recond part, I have already 
considered it in an earlier part of Cbii 
judgment and it is sufficient to say here that 
there is no substance in the argument. I 
think the omission on the part of au agent to 
describe in the deed Chat be was acting for 


(12) (101O> 102 L. T. 119) ^4 S. J, m 
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knd on behalf of a prinoipal U imuaterlal. 
The question whether an aifant to ba taken 
to haveoonfraoted peraenally or on behalf of 
hieprioaipal depeoda on the iotention of the 

parties to bo deduaed from the nature and 
tertbe of the partioular oontraot and the 
•urrounding oiraumetanses. (Bewatead on 
Agenoy, Birth Edition, page 388). This rale 
ofoonetruotion ianotin the slightest degree 
affeoted by the provisions of seation 2 <0 of the 
Indian Contract Aof, 1872 (Act IX of 1®72). 
Also see the ease of Indian Co-npanies Act 
1882, In the matter of (13). * 

In have already, on the interpretation of 
the deed of mortgage of the 28th of Sep- 
tember 1904, held that Bikram tiiogh exe- 

oapiilty of an agsnt for 
Lalta Singh and it is also olear, in faot it 
18 not disputed, that Bikram Singh aoted 
within and not beyond the authority whiah 

fu P®*^®** of-attorney, dated 

tbefidrd ofDaaember 1896. In a ease like 

this, where immoveable property is trane- 

ferred as eeourity for the debt, there is no 

room for the question as to whom, the 

prineipal or the agent, oredit was given by 

the other party. The property whiob was 

primarily charged for the debt belonged to 

Lalta Singh ; It is (be proper.y, therefore, 

which IS liable. It follows that the mort- 

gage was binding upon Lalta Siogh and 

IS consequently binding upon the plaintiffs 

as well. See the case of Hambm 4 - Son v. 
autnand (14), 

It was also argued by the learned Pleader 
ZJa ® Portion of the 

was debt really dus from Bikram Siogh. 
Assuming, but not deciding, that the con- 
tention advanced by the learned Pleader ie 
correct the plaintiffs who are the heirs 
of Lalta Singh cannot essape liability 

p** ‘^»® of 

Permanent 

Building Society (15) it was held that “where 
a principal entrusts an agent with securities 
and iDstroots him to raise a certain sum upDn 
them, and the agent borrows a larger sum 
open the eccuriliee and fraodolantly appro- 
priaUe the differeoce (the lender acting 

I mitation) 

80 J 62 W U 68 *^ H r°' P ^ '*■ '*'• 

!• 4,7j 43 \y. R. 6C6, 6(1 J. p. g76. 


the principal cannot redeem the eeourities 
without payiog the lender all he has lent 
although the agent has obtained the loan by 
fraud and forgery, and allboogh the lender 
did not know that the agent had authority to 
borrow? at al), and mad^ no inquiry/^ 

The appeal fails and is dismissed with 
coats. 

Appeal d-smissed. 


NAGPUR JUDICIAL OOMMlSSiONER’S 

COURT. 

Seco.'iD Civil Appaal No, 77.B of 1919, 
November 17, 1919. 

Present :-Sir Honry Drake Brockman 

Kt., J. 0. 

MOPIRAMano iROTuEn—P luntiffs 

—ApplLLAKTa 
tsrjul 

BHIKAN RAO AKD OTHSRS— DiFaNPAMTS^ 

RtSPONpKSTS, 

lierar Uni n^venue Code, U93, ,vs. 208 fl) 2(K» (n 

Vnnt H,ndu fanuly-mice t.. ,na,uiger, whether 
f^uJjtaent—Co.parcener^ in joint/am,/,j, whether hav* 
imUpendent rights of pre.empi,on-Presumption^ 

Where a share in a Survey Number is hold by qU 
tho momlwra of a Ilindn joint family, notice 
to the manager of tho family will ordinan> 
suffix for tho purposes of seolinn 206 (1) Berar 
Land Horenuo Code. This course would be 
obvious ono where all members other tha“ the 
manager are minors, but whore the would be 
vendor chooses to depart from the procedure laid 
down in the Code and lo rely upon u eonsont wbfoh 
w.»uUl more properly U. described as a definite 
expression of a detorminatioi, not to exorcise tlm 
right <)f pre-emption, he and his vondeos should be 
careful U. see that the subsliliiU'.l precaution is 
8ucU as uill biml all concoroeU fn 60^ ri%\ vl 

There IS no presumption that where a ma'najzor 

does a certain act ho doe. it in the capoc-itv of 
manager, [p. 003, col. V.J of 

Diimedlier I ilbnl v. Domudhar Hari IB Ii /> d 
182, followed. ’ * “ “ 

There is nothing in the Bemrlnr^.l n 
Code to militate against the v?ew “fhaf "Tv 
coparictier man nudividud Hindu family ® ^ 
independent right of pre-omp!ion «d.T 
exercise by himself fp f04, col ] ] 

All the co-parceners should Ik. -i , 
having equal rights of pre-omptiou unMl 

contrary is shown, (p. 60J, col. I.J ^ 
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WliorP two or imrj i; av' '>|iiillv 

entit)«’(l to the riylit of iir^'-o-notiott dio ))*rii>a to 
exercise it sliould be (leternuno'l by lot. [p 004 col 
1 ] 

Appeal against the deoree of the Addi¬ 
tional District .lodge, Akola, in Civil Appsal 
No 12-^ of 191S, dated tho lOili Daoeniber 
1918. arieing out of Civil Suit Nj.-Ub (f 
19K, dated the IJth July 191P, before the 
Monsif, Malbapur. 

Messrs. M. V, Abhynu'iar and A.Q. Rof/, f .r 
the Appellants. 

Mr. G. V. Kuk'le, for Respondents Nos. 1 

and 2. 

JUDGMENT.—The plaintiffs in the suit 
ont of whiclj this saoind appeal arises 
are brotheri, the younger being a niimr. 
They are co oosopants with their paternal 
uncle, Bhawan Rao, of a 5 anna«', l-pies 
afanre of Survey No. 2 in Moqz» Januno. 
The rest of the 6eH belonged to tho third 
defeudant, Warayan Ran, and ho sold it on the 
lat January 1917 to the firft and neaond defend- 
ants who are tlie appellants in this C.aiirt. 
Bhawan Rao atteUed the sale deed which 
ia Exhibit Dl of the Tri^l JiHge'i^ reo tJ. 

The plaintiffs sued to pre-emp' tha.shirj 
Bold by the third defendant on thegroonl 
that notice of the prioa at which the said 
defendant was willing to soil was not given 
to them as required by seotbia 20- (1), 

Berar Land Revenue Code. The verdeea 
pleaded as follows : — 

''rhe plaintiffa are the Irjlhor’s son of 
Bhawan Rao and they tliree form a joint 
family and Bhawan Rao is tho ■ art i The 
sale in question was effeclei wi.h the 
express consent of B lawari Rio. was 

asked at the time cf Potliing tho bargain 
whether he would like to piircha''e the field 
in dispute. He gave the defendants to 
understand that he did not want to purchase 
the 6e)d in dispute and ho had no objec¬ 
tion if the defendants were to purchase the 
same. Accordingly, the sale-deed in question 
was effected and tho signature of Bhawan 
Rao was obtained on it as an attesting 
witness. Bhawan Eiio beirg the manager 
of the family bis consent to tho sale in 
favour of the defendants and his refusal to 
purchase tie eamo himself bind the present 
plaintiffs and they cannot, thereforr, claim 
the right of pro emption agaire't^e present 
defendants and they are thus estopped frcm 
pleading wank of notice. The claim ia 
deui^d t'n /ofo.” 


They wara supported b/ their vendor who 
mile ths fjlliwin? sU'anait : —“At tha 
time the wii S3ttlad with the defend* 

an^s Noi. 1 asd 2, B’jiwin Ri\ paternal 
uncb of tba pUin'iff^, was praient, Ha 
dif not pit fo't'i hii claim to purchaia 
thahall in dispute. BhiwaiRn ani the 
pili.itiffi are j no’: aud all of tham hava got 
j )lnt 5 aunis, 4 p ej ahira in the 6aU Tha 
pUintiffi hiv', tharefrrp, no right t) bring 
this suit.” 

The plaintiffs, ia reply, denied that Bhawan 
Rio give aiy oriaant to the sale or was 
present when it< term* waro asttle 1. They 
alleged that they warasepirate from B iiwan 
Rio in map, though joint in col'.ivatioo, 
aii did tiot fern a joint family with him. 
They adJed thit, in any oise, Bhawan Rio’s 
on ent did not benefit the minor plaintiff 
and so could not be binding on him. 

The following is.saes were framed : — 

‘T. Whether the soicli or the sale of 
tho in dispute botwoon tho defenlauts, 

wis fiioue with the onsent of Bhagwan Rvo, 
pli'nlifl’s piternil uoolt*, as alleged 

‘2 Dll Bhawan Rio represent that he 
did not wint to porohiso the fiell in dio- 
puto and whether the omeent and tho 
representation of Biawin Rn as alleged 
estop the pliintiffs from bringing this Auii- P 
“d. To what reliefs are pliintiff< enti’l* 


idP” 

Tho Trial Judge found that Bhawan Rio was 
present when the sale was negotiated and do- 
lined ti) purchase the share as he had onlysuffl- 
iont ni )ney to purchase another 6eld which the 
bird defendant was desir.ons of selling. He 
Iso lield that Bha van Rio and the pliintiffs 
core still joint in estate Bhtwin Rio boing 
lie minagar of the joint family, bat that 
Jhawan Rio’s consent to the sals omld 
lot bind his noph 0 W^ inasmuch as hts 
.otion was not juaiiBed by legal neceAstty 
,nd did not bsneSt either of them. The 
laid for pro emotion was, therefore 

The vendees appoiled to tho Dletrlot 
lourl oomplatoing that tho question of legal 
,eoe?eity or beueBt wai not pit in lesne 
nd shonld not have been raide aground 
f iho T/ij) Jadge’.s deciaion and oontsndiog 
ha' ih« plaintiff 0 were bound bytheeooilleJ 

r--.: which :J awan Rao 
J, ty decline; to buy himself. The 

iJdi.ionulDiatriet Judge held that noaue?* 
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tion of legel neaeasity or benefit arises in 
the roatler, inasmnah as eaah member of 
the joint family hai a right of pre emption 
whioh he oan eieroiee inde pendently, and 
relied on Sona i v. R.vihtkj (1) as aatho-i^y 
for this yiev. He went on to hold that 
the qoeetiou, if it arose, most bo claaidod 
in favour of the plaintiffs as the vendees 
had not shown that Boa.van Kio’s action 
was expressly taken in the capacity of 
manager of the joint fwnily and was for 
hieoo Bharera’ benefit. He omsidered that 
the question of benefit or no benefit was 
underfltocd by the parties to be in issue 
though not expre.Mly oiverad by the terms 
of any of the issoea framed and, in (his 

OlHtv V. Rrithwi 
(2). He also held, on the authority of 

Bapu v. AnandCS), tbar the plaintiffs aould 

pot be estopped from alaiming pre emption 
inadmuoh as they were not served with the 
notiee presoribed by seotion 2d6(l) Berar 

Land Revenue Code: he oited Bollopragadu 
Ramamurthyv Thanminna Oopiyga (1) and 
AffiAarnayo Dfbi v. H nidat /i-ddar (5) as 
autho^ritiee for the proposition that there 
oan be no estoppel against the express pro 
V18.0DB of a statute. The appeal was, there- 

fore.dismiFsed and the vendees have preferred 
tbta leoond appeal. 

In thie Court it i. aonioleJ for the 
thT roafoodenls 

ha DO question of leg„| ueoessity arises. 

n the .,roDmetan,e8 it is, therefore, nuueoes. 
.ary to consider whether the findinse of 
the Courts below cn the point of nosLsily 
ore ,na .6ed. The eontention for the appal 

ra“if‘«fi “’O did notToy 

that If BRawan B.o Jed the vendor and 

vendee, to nndets'and that he would not 

buy the share he did eo in his oioasily 

tL“a“r*" ■‘"J 

have h. he laken to 

have been given in that oapaoity and so 

iL rr” d h’..r the plaint, 

'•’“■.respondents, on tio other hand it i, 

nl the prise at vvhish the vender was 

• (1)2 BorarL. J, 1:4 

<2)2»M.72 

(V 8?. !"i y -^ L. U 141. 

«5; IDC. W. N. 2 J 8 i 


willing in Bell and that the appeal ig 
inoompetent, inasmuoh as it does not ohal- 
longe the lower Appellate Oourt’a finding 

to thneffdot. In my opinion, the appellaota 

did^ not in their pleadings set up a oase 
sutfioient to deprive the plaintiffs of their 
•right of pre-emption. It may well be that 
where a share in a Survey Number ia held 
by all the mombera of a Hindu joint family 
notiije to the manager of the family will 
euflne for the purposes of seation 206 (1) 
Berar Lind Revenue Code. This oourse 
would 1)3 an obvioua one where all members 
other than the manager are minora, and in 
the present oa^e one of the plaintiffs ia 
still a minor, hut where the would-be 
vondur eboosea to depart from the pro- 
oedure laid down in the Code and to rely 
upon what ia termed in thie ease a aoneent 
but would more properly be desaribed as a 
definite expression of a determination not 
t^o exeroiee the right of pre emption, he and 
hi* vendees should be careful to eee that 
the pobstituted precaotijn Is such aa will 

bind all oonoerned. It does not follow from 

tho fast that when a manager dosa a certain 
act he does it ,n the capacity of raacager : see 
Unmolhnt Vtthal v. Ihmoihar Hari (6). Nor 
do 1 find ill the evidence’ recorded in the 
present case any indication that Bhawan 
Rao waa addressed or purported to act for any 
one but himself when he attested Exhibit D1 
and intimated that he had no intention of 
baying the share which was being gold. It 

IS doubtloye true that no member of* the 
joint family could predicate 'jhat he had a 
de|ir.ite share in the family part of the 
held but It IS no las* true that, under section 
^ Barar Land Rsvenue Code, where 

the o are two or more 00 occupants equally 
entitled to the right of pre emption, the person 
o oiero.-e the right must bo determined by 
_t. The person interested in shutting out 
ha right of pre emption should, therefore, 
h ive boon careful to have the position of 

Bl)a%an R^o made clear and tbia was 
evidently not done. 

I do not fael much pressed by the 
decision u. c^onan v RMia (I), that having 

been delivered in Aogost 1893 ,,'. a., nearly 

five rnon.hs bofnre the present Berar Land 
R'verno Co^i came into force. The 
)u gme t gives no rcaaenj for holding that 

kO) I IJ II C il. IS 2 . 
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every eo paroener in an ondivided Hindo 
family has en independent right of pre> 
emption whioh he oan ezeroiee by himself, 
bat there is aathorify in Ganihirp Singh 
V. Sahib Sir.gh {>) for the view expressed 
and I am anable to Bnd anything in 
the present Berar Lind Rivenae Code 
to militate against it. In the words of 
Petheram, C. J., all the oo-paroenera 
eboold be Qonsidered as having eqaal rights 
nntil the oontrary is shown. SeotioD’209 (2) 
of the Code lays down that where two or 
more oo^paroeners are eqaally entitled to the 
right of pre emption, the person to eiereissit 
should be determined by lot and Bhawan Hao 
having preolnded himself from pre emptiog 
it wonld eeem that the plaintiffs ehonld in 
this way settle, who is to pre-empt. No 
objeotioD, however, has been taken to the 
form of the Trial Judge’s deoree whioh 
enables both the plaintiffs together to pay the 
requisite money and 1 shall, therefore, not 
interfere on this ground. 

The appeal aeoardiogly fails and is dis¬ 
missed with oosts. In the Courts below 
eoste will be paid as already ordered. 

Appeal (liimii$el, 

(7) 7 A 184; A. W. N. (1884) a2}i 4 Ind. Dec. 
(n. 8.) 894. 


OUDH JUjICUL OOMVIlSSlONKR’i 

COURT. 

FiRSTCivtii Appbal Ko. 41 OP 1919. 

July 20. 1920. 

Freient Mr. Diniels, A. J. 0. 

Tub OUDH OOMMKR JIAL BANK, 
LfUiTBP, LUCKNOW—pLiisT.pp— 

Appillamt 

vertui 

GUR DIN AND OTiiBHS—D ipihdints— 

EiePO.vuBSTS. 

ln$trum«nts Act (XXVI of 1880, 64 — 

nundi—Pretmtolion for paymtnt, V}hfth4r incttsary 
to charge aeeeptor-^'Other parliee,' meanmg of. 

Under lection 64 of the Nogotiable Jnitramonti 
Act presentation for payment ie necessary fn order 
to charge the acceptor of a Atmdt. The words "other 
parties’^ in the section mean parties other than 
the bolder, [p. OO^, col 2; p. 607, col. l.^ 


Phul Chand v. Qanga Qhulam, 21 A. 460j 
A. W. N. (18991 167; 9 Ind. Doo. (N. «.) 994 and 
Ardcifhir Sorabsha Mooa v. Khu^haldas Qoliuldae, 
32 B. 247; 10 Bom. L. B. 268, not followed. 

Appeal against the desree of the Subordi¬ 
nate Judge, Luoknow, dated the 25tb April 
1919. 


Messrs. A. P. Sen and Bari Kithen Dhaon, 
for the Appellant. 

Messrs. Bitheshwar Nath Srivathva and 
lehutari Praiad, for Rsspondent No. 3, 

Mr. Daya Sithen Seth, for Respondents 
Nos. 4 and 8. 

Mr Mohnmma 1 Ayub, for Respondent No. 5. 

Mr. B. N. Miera, for Respondents 
Nos. 6 and 7. 

Messr-*. Niam^-Vllah and Anant Fraud 
Nigam, for Respondents Nos. 9, 10 and 11. 


JUDGMENT.—The isfoes in this appeal 
lie within a very narrow eompass. The suit 
was Gled on the basis of a Awndi by the 
plaintiff in whose favonr it was drawn against 

foor sets of defendants: 

(•) Gur Din and Rama Adbin (defendants 


os. 1 and 2) the drawers ; 

(ii) certain persons alleged to be members 
the same Hindu joint family with the 
'awers (defendants Nos. 5 to 9) ; 

(in) Nanhe Mai the acceptor (defend- 

it No. 4); 

(ic) Bansidhar, Jagannath and Bachoba 
iefendants Nos. 10 fo 12) as members of a 
[indo joint family trading in partnership 
yUd ' Nai he Mai Golziri Mel.' 

The hundi was not paid at maturity ; hetoe 
m suit. A number of defences were *'*’**^ 
nt were decided in favonr of the plaintiff 
ai.k. Two of thepe findingsaro attacked by 
ie refipoedenta in Ihii appeal bo*, as 
bculd be prepared to hold, nnsoccessfally. 
'he eonteetirg respondents plead 
r.d deny that defendant No. 4 accepted the 

ill cn behalf of defendants Nos. 10 to 12. 
Three points were decided sgainet the 

laintiff: First, the liabilily of ‘b® 

fos. ft to 9. The appellant accepts this ending 

nd there is an end to 

efeiDd8DteBreeoDceTned.S<rond,thatthe 

rae not preiented for payment to ‘*'®®®®®^ 
od tbia discharge- -H parties to it from 
lability. The appellant accepts the ending 

f fact but denies that the ®®®®P‘% 
rawere are dieebarged thereby. TAii^d, that 

0 notice of dishonour 

rowers and they are thereby dissharged, 
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The priooipal igaop, therefore, ie 
Is preaentatioD for payment neoessary in 
order to obarge; (I) the drawer, and 
(2) the aooeptor P" 

The appellant's learned Cooneel admits 
that the ease against the drawers is weaker 
than that against tho aoaeptor. After aooept- 
anee the drawer, pnder seotion 37 of the 
Negotiable Inetroments Aot, oeases to be 
a priooipal debtor and oooupiee the 
position of surety for the aooeptor. Tho 
argument to be ooneidered below does not, 
therefore, apply to him. A feeble attempt 
was made to suggest that there was a oon- 
traot in the deed dispensing with present¬ 
ment but the phrase relied on is not suffioi. 
ently deSnito to be pleaded as a oontraof, and 
even if it were, there is nothing in the language 
of the Aot to suggest that its provisions 
are sobjeet to any special oontraot contained 
m the instrument. In oce or two oases 
where they are so enbjcot there is an exprefs 
provision to that tffeot in the Aot, as in the 
last paragraph of seotion 61, which was 
added by the Negotiable Instruments Act, 

expressly reserved by seotion 
1 of the Aot, but there is no evfdenoe on the 
record of any speoial usage affeotiog pre- 
sentment for payment. The absenoe of 
notioe of dishononr under seotion 93 is also 

a fatal defect in the oaie against the drawers. 
The appellant oannot bring the oase within 
any of the olauses of seotion 98. 

tho Mceptor depends 
on the oonatrnetioD of eoolion 64 of the 
Aot. the opening paragraph of the seotion 

" Promissory notes, bills of exchange and 
eheques must be presented for payment to 

Of drawee thereof, 
respectively, by or on behalf of the bolder 

as hereinafter provided. In default of such 

presentment, the other parties thereto are not 
liable thereon to such holder.” 

the words other parties thereto" inolode or 
exelnde the aceeptor. Two oonetrnotiono 

.®i; what eeeme at 

L ■“““■■»' oonetrnotion, is 

ither than 

be nreoenk “■» ‘"‘I ““"t 

noto Tn.k I? ^“ymeDt. A promieaory 

nolo mast be presented to tbs maker a bill 

d ^h" drei'’ 

• Failing snob presentment the 
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maker of the promissory note, the acceptor 
of the bill of exchange and the drawee of the 
cheque may still be liable but no other party 
to the instrument will be. The other con. 
etructioD is to read the other parties thereto” 
as meaning parties other than the holder. 
It is objeoled to this construction that, as the 
holder himself could never be liable, the 

phrase ‘ other parties” is out of place. But, 

obviously, the holder is a party to the bill, so 
that there is nothing strained or unnatural 

m using the words “other parties” to convey 
the meaning suggested. 

A third suggested construction, namely, 
that It was intended to exclude any person 
falling under the denomination of maker, 

acceptor, or drawee, whether of a bill, note 
or cheque, is ruled out by tho word “respec- 

tively in the Orst sentence. Moreover, ex« 
oepl in Chapter II the word “ maker ” is used 
only of a promissory note, and the word 
acceptor” only of a bill. “Drawee” ie 
common to both bills end cheques but tho 
drawee of a bill as such is under no liability. 

His liability only accrues when be accepts 

the bill. 

The arguments for the appellant may be 
summed up as follows :~ 

(t) The WegotiablelDstruments Aot close. 

ly follows English Law on the subject, and 
under English Law presentment for payment 

deblot principal 

The argument is not. of course, conclusive. 
There are admitted differences between the 
two, and English Law is only a guide when 
the construction of the Act is doubtful. 

(»■») Mr. Chalmers in bis commentary on 
the Law of Negotiable Instruments in British 
India supports this view. He refers (4th 
Edition, page 241) to the rule of tho Common 

Lawthat adebtor must seek out bis creditor 

and pay him, and then says : 

_ The maker oannot take advantage of any 
informality in the presentment to him 
Section 66 which ronniroa that a promieaory 
note or bill made payable at a 8peoi6ed period 
after date or sight thereof moat be preaented 
for payment at maturity, may aeem to be an 

lity of the principal debtor; hot the object 

of thiaaoctionia to apecify the time for pay. 

moot (when auch is necesaary) and not to 

relieve the maker or acceptor from liability in 
the event of default," "u.n.y iq 
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(nt) Saoh aQtbori( 3 ' an there is is in favoar 
cf the appelianl’s view. The o\ees are not 
very nameroue bat there are, as it happens, 
oases in three Hieh Court", namely: 

RnmakiUn itfja v. Katsin, (1), I hfjl Chnwl 
V. Ganga Ghtdnm (2) and Arileshir Sornhsha 
Moos V. Khushnhhis Gnkuldas (8). 

On the other side I have been referred to 
the ease of ^anr-.f-g .Maf v. Chait Ram (4-. 

That oase is not directly in point bot it 
dees oontradiot the view that aooeptatioe is 
never ncoessaiy to render the principal 
debtor liable. In this case the bill had never 
been presented for aooeptanoe, eu that the 
drawer was the principal debtor. It wa^‘, 
however, held that (he drawer was not liabh 
unless the plaintifT could brint; (he o^fo with¬ 
in cne of the exeoptions contained in section 
76. The view of section 6t taken liy (do 
Court 19 stated in the following passage; — 
Section 61 of the NpRotiable Instruments 
Act provides that a bill of exchange must bo 
presented for payment in the nianner men* 
tioned in that and subsequent sections. 
Section <6 providesthat no presentment for 
payment is reoeesary in certain oiroum* 
atanoes.” 

(iv) Ad arpuraent is drawn from the differ- 
enoes between the larguaKcs of sections Cl 
and 62 ("no party thereto is liable”) and the 
expression "other parties” in section 64. 
This point will he considered later. 

(y) Section 82 has been referred to as lay¬ 
ing down, in the widest term, the liability of 
the acceptor to meet the bill at maturity. It 
is clear, however, that this liability is sob- 
jeot to any conditions imposed by special 
sections of the Act (e. g., under section »‘8 
with reference to a bill of exchange or prornis- 
Bory note drawn and accepted at a particular 
place). 

The argument on the other side is based 
on the language of the Act. The re¬ 
spondents’ construction is the only possible 
ConsttuotioD if the latter portion of the 
section is to have any meaning at all The 
last paragraph cf the section consists of an 
exception and is worded thus: ^ 

"JParcepfioM.—Where a promissory note is 
payable on demand and ie not payable at 

(1) 13 M. I72t 4 fnil. Doc. (n. b.) 832. 

(2) 21 A. 460; A. W. N. (IS99) 167; 0 Ind. Deo. 
(n,b)904. 

(8) 82 B. 247i 10 Bom. L. B. 208. 

(4) 46 Ind. Cas 30(| 41 A 40; 10 A. L. J. 600. 
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a spaaiSsd plai?, no prassntnsat ii nsaaisiry 
in order to charge the maker thereof.” 

If the exception is that in one particular 
case prefentraent is not necessary to charge 
the maker of a promissory n^te the general 
rule must be that presentrnsnt is necessary. 
If, however, ‘other parties” in the first part 
of the pcotion means ' parties other than 
the maker of a promissory note or the 
acceptor of a bill” pra.sentment is never 
nooe.'sary in order to charge them and it 
is immaterial whether the note is payable 
on demand or at a specIScd place nr other¬ 
wise. Tlio exception is no exception at all 
blit an illustration of the role, and an 
illu'-tralhn which serves no useful purpose 
but in-orely lend^ to confuse the mind of 
the reader. In order'o make it an exception, 
the rule mu«t bo that in other casjs present- 
mont for payment is neesisury In order to 
charge the maker of the note. In short, 
acoirdirg to this construction, the rule to 
he deduced from the first part of the section 
is that presentment of a promissory note ie 
only reoensary in the case of persons other 
tl an the maker ; the role to be deduced 
from the second part i.s that presentment 
i^ necepsary to charge the maker except in 
one particular case which ie elated os on 
exception. 


This argument seems to me oonolnaive. 
A construction cf the earlier part rf the 
Boction which makes nonpense of the later 
part cannot be correct. But the maker of 
a tioto and the anoeptrr of a bill^^ftand 
precisely on tho same footing. f other 
partieft” has roforenoe to tho persons men¬ 
tioned in tho firnt t'entenco of tho section 
it excludes them both. If It n eans parlies 
other than tho holder it excludes neither 
of them. 1 sho.ilJ have felt considerable 
liesitatinn in differing from the authoritiee 
which have been cited, but the point has 
never really been difcussed. it seems to 
have been taken for granted that the section 
merely reproduces English Law. 


e inoloslon of cheques in the section 
shes a further argument in favour of 
.eepondente’ view. It can hardly have 
tho intention of the Leuislaloro that 
wnkor on whom a oheqao lo drawn 
d bo boand lo pay it without ita 
• preaonted to him, for payment. H. 
10 meana otherwioo of knowing of its 
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exisUnoe. Id (he onee cf a obfqoe not ihe 
drawee bot tie dras^cr is the pnnoiral 
debtor (feoticn 3<)- Moreover, the Act 
aontains a epeoial rrovieior, seotion 31, dc6n- 
ing (he liability of the drawee, wliioli is 
to pay when caly required to do eo” 
provided be has lands cf the drawer in his 
hands, 


The argument drawn from the language 
cf eeotioDB 61 and 62 carries little weight. 
The ofe of the words “parties” or “other 
partie® in the Act is not always consistent. 
Tboe. in section 8-a seotiin wbi«b the 
appellant might have cited in his favoor 
—the holder is deHned as the person 
entitled to recover the amount due on tho 
bill fiom the parties thereto. On the other 
hand, there are many s.motions of the Act 
in which parties” is used as iioiudingthe 
holder, e p. section 41, Kxoeption II and 
the ^ second paragraph of section 4 ' ; and in 
section 35 the bolder in conlraaifd with 
prior parlies. In section 93 the words “all 
other parties” are used in contract to the 
holder in exactly the seise eonter.ded for 
by the respondents (“The holder thereof 
moet give notice that the instrnment has 
been so dishonenred to all other parlies 

Ti feverally 

able thereon”). It will be noticed that, in 

this seotiCDa separate provision is inserted 

to exolnde the mtker of the dishonenred 

note or the drawee cr the acceptor (not the 

acceptor cnl})cf tbe dishoronred bill 


Ih.t the lower Appellate Coort wee rip 

in .otei.u.og tie wo.de '‘other partiW’ 

leeaoipg partie, other than the holder, a. 

J decide aooordfngly. The reeolt ia th 

the appeal faile aod it is accordingly di 
XDiBsed with ooets. 


Appeal di’smiised. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

SECOND Civit Appeal No. 2S op 1916, „ 
Jannaiy 28, 19-9. 

Iresi7it Mr. Kincaid, A, .7. C. 
OAHADUR, bon op DINO— 
AppElLAVT 
vinui 

GELOMAL AN^>0TI1E^S — 

ReSPO-NDENTS. 

la^tnlmcnl <h-rrce-Ifi:ilalm.'nt^, dfJnuU in paument 
of-Acccplnncel>j .l-cree.holdcr, ,chether amounts to 

oj Jact^App^al, sccond- 
(iufSiion uhether con be raiscd—Limitolion. 


decree n.g«i,..t .1 the a.i.ou.tt hein^r parable hv 
yearly mstnlmenls oi, the l^th Kebriian' ofcverV 
year. . 1 . made dofutilt and puuj the hrtjt in.lalment 
on -ml Ui.e i;H2ajid f.irther same wore paid on 
April atul i/tli November 19U. On 18th 
May oi.s/J appli. d to execute his docroo for tlio 
bala.ice duo, butwasinet with tho objection that 
the II^ht to execute haviuf^ accrued to him on I.'th 
Fuhruaiy 141/ and more than tliroo years having 
eluptiod «.nce ihe,,. the application Was barred by 
hmrtati.tn. On app.al it was held that tho appli. 
c.atmnwas n.thuitimo on tho ground that the 
aceptaiico by /L of tliy ii.stalineut on 2nd June 
19..s uuumntod to a uaivor of his right to en¬ 
force execution for the whole amount duo nnder 
ho decree. In second appeal it was urged that 
he .|uest.on of waiver not having been raised in 
tho Origii.i.l Court tho Appellate Court erred in 
going into It. and that that Court was wrong ia 
hndiiigthat ft had waived his right : ^ b 

Ucld, n that tho «|uostion whether or not there 
was a waiver was a ipiostion of fact and tho linding 

which was his by reason of A 's default. aud^A 

that limiUtiou nui 

from leth l-obrjury 1912 . [p, COS, col. 2 J 

JCDG-MENT.-The feoteol'.bi, appeal 
arei fihortly, as follows 

Rei^paiidents obtained an instalment decree 
on the 31et Angnet 1910 against theap. 
pellant for the enm of Rs. 4,150-0 0 The 
earn was payable in yearly instalments of 

B,.300 w.th interoet at 6 per „eet. 

bach instalment was dne on the I5fh of 
bebiuary of every year. The Grst instal- 
moat fell due on the 15lh of February 

a.V’ . I u ‘"stalmeot fell doe on the 
5th o^ebruary 1912 On neither of the.e 

date., however, were the inetalmente paid to 

tho jodgmont-ereditor. Bat on the 24th July 
1911 the jodgmonl-debtor paid and the jndg. 

mentoreditor a.oepted the earn of Be 30J 
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00 the 2Dd Jane 1912, ID the same way tbe 
jodgmeot-debtor paid and the jadgment- 
•oreditor aeoepted the eora of Ri. 300. 
Farther same were paid by jadgment- 
debtor and aeoepted by the jadgmeot'oreditor 
on ihe 29th April and on the 17th of Novem¬ 
ber 1914. 

Od tbe 18th of May 1915 the judgment- 
oreditor applied to exeoate his deoree to 
tbe amount of He. 415 tbe ba]ano3 due 
asoordiog to the ealooIatioD meotioned in 
ihe exeoation applisatioo. The judgment- 
debtor resisted tbe exesation upon the ground 
that tbe jadgment-oreditor's right to sae 
for tbe fall amoant ander the desree 
assroed to bimoo tbe l5th February 1912. 
As more than three years had elapsed 
that applioation, aooording to the judg* 
meot-debtor, was time-barred. This objec¬ 
tion oommended itself to tbe learned Judge 
of tbe First Court and on tbe 18th of Sep¬ 
tember 1915, he dismissed tbe applioation 
for exeeutioD as time-barred. Against this 
order tbe judgment-oreditor appealed to 
the Distriot Court of Larkana. On tbe 
29tb of May 1916 tbe learned Distriot 
Judge reversed tbe order of tbe lower Court 
finding that tbe applioation was iu 
time and direeted tbe lower Court 
to re-admit it and to dispose of it aooording 
to law. Tbe view of tbe learned Distriot 
Judge was that aooeptanoe by tbe judgment- 
eieditor of tbe sum of Bs. 300 on 
June 2nd, 1912, amounted to a waiver of 
bis right to enforoe exeoation for tbe whole 
amount due under bis deoree. In view of 
tbia waiver of the 2nd June 1912, the 
judgment-sreditor was not time-barred on 
tbe lEth of May 1915, when he filed bis ap- 
plieatioD toexeoute bis deoree. 

Against tbia order of the learned Distriot 
Judge the judgment-debtor has appealed 
to tbia Court. Two main pointe were urged 
by tbe learned Pleader for the appellant. 
Tbe first was, that tbe learned Distriot Judge 
erred in going into tbie question of waiver 
when it bad not been taken in tbe first 
Court. In any ease, be ehonld have given 
to tbe judgment-debtor an opportnnity of 
ealling evidecoe on tbe point. 1 am not of 
opinion that there is any good ground for 
tbia objeetioD. There was no reason why 
tbe judgment-debtor should have been 
allowed to tall fresh evidense. Tbe faets 
were there before tbe learned Distrist Judge 


and admitted by b^th sides, namely, that 
the instalments were not paid by the judg¬ 
ment-debtor on the 15tb of February 1911 
and 1912 but were paid by him and 
aosepted by the judgment-sreditor ou the 
24th of July 1911 and on the 23(1 of June 
1912. Nor was there any reason why the 
learned Judge should not have considered tbe 
point whether or not there bad bseo a waiver. 
It wae a question of faot, as was held 
in Bhagiraniai Feroymil v. Menghrai (1). 
The first Appellate Court is empowered to 
go into questions of fast. 

The Eeoond argument of the learned 
Pleader is that the lower Court was wrong 
in finding that the judgment-oreditor bad 
waived his right to sue. As I have already 
observed, it has been held in Bhjwanias 
Feroomalv. ilenghraj (1) that the question 
whether or not there has been a waiver 
is a question of fast. As the Distriot Judge, 
Larkana, has found that there was a waiver 
in this oase we are praoluded from ques¬ 
tioning that finding. 

At the same time, we think that it is 
only fair to say that we consider that 
finding perfeotly justified by the facts of 
this case. When the judgment-debtor 
went to the judgment-sreditor with the 
instalment due by him on the 15th of 
February 1912 it was open to tbe judg- 
ment-oreditor to say that be would not 
accept in June what should have been 
paid in February ; that he intended to eu* 
force the right which was his by law, that 
is to say, that he intended to apply for 
execution for tbe whole amoant due under 
bis deoree. He did not choose to follow 
that course. He accepted tbe moneys ten¬ 
dered to him by tbe judgment-debtor. 
What then became tbe position nf tbe 
parties P The judgment oreditor, from the 
moment of his acceptance, wae barred from 
enforcing tbe right which was hie by 
reason of tbe judgment-debtor's default. In 
the same way, tbe judgment-debtor became 
barred from pleading that limitation ran 
from the 15th of February 1912, This 
view of mine finds support in the Full 
Bench case of Kaihitom v. Pandu (2). 
Therein Sir Lawrence Jenkins, 0, J.| observedi 
“ The true view appears to me to be, thatf 

1) 45 Ind. Cos. 824; ll 8 . L. B. 120. 

2) 27 B. 1| 4 Bom. L. R. 688. 
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thongh there may be failare to pay pnnatnal 
ly under en instalment deoree, etill the 
eubseQuent oonduat of the parties may pre- 
elude either of them from afterwards aaser- 
tiog that payment was not made regularly 
and in satisfaotion of the obligation under 
the dearae.” The learned Pleader for the 
appellant argued that in Bhnwandai Feroomal 
Meriffhraj (1) there wag a similar aoaept- 
V. anoe of an overdue instalment but there 
the learned Judges deolined to aojept this 
as aonelusive proof of waiver. The learn- 
ed Judge?, however, merely based their 
deoision upon the finding of the faob of 
the lower Court that there was no waiver. 
The «ira_ua?tan393, too, of that orse were 
diatingQishable from the present. There 
the judgment debtor had paid Rg. 300 0 0 
and these Rg 300 0 0 has not been paid in 
sum^ equivalent of aoy one instalment or 
multiple of one iostalmeot. ft wa», thero- 

^ A ^ a ^ at auy given 

lime, the judgment orcditor wag aoieptiog 

any partioular instalment and tha^, there¬ 
fore. be waived his right to apply for exa 
oution for the whole deoree. Here, how- 
ever, the learned Judge bad found that the 
payinent of 2nd Jane 1012 of Ri. 3d 10 0 
wiped off within an anna of two what 

r»?»l judgment debtor on the 

15th February 1912. The learned Pleader 
for the appellant has questioned the aaou- 

br/nH*!! Bat we mast be 

bound by the deeieion of the learned Di.triot 

Judge who had materials before him whioh 
for? “"PPlied to os. We, there 

JnT |J«t the deeieion of the learned 

tion of the fact whether or not there wee 
a waiver by the jodgmont oreditor was a 

wbToh T.^hi of feet 

wDion IS binding on us. 

We, therefore, confirm the order of the 

llTo? 7 h 1 ''r'" 

If U, of the questions 

Of law involved m this matter, we think it 

lha?r°l^ 0 *^ 00 *** bear 

Iheir own oosts m this appeal. 


MADRAS HIGH COURT. 

Civil ArptAL N6. 4 » op 1917. 

April 29. 1920. 

Present : —Mr. Justice Oldfield aud 
Mr. Justice Phillips. 

5rt VADRBVU RANGANAYAKAMMA 

GA-RU (dE4d)aIIO AN0THE8~D8P«NDAIITS 

—Appillamts 
tersus 

RYALI SOMASDNDARA RAO— 

PLaINTIPP — Rt8P0.<<DBtiT. 

Hindu Lno~~Wtdoio^A(U>ption~~Consent of kins. 
mc4 to a loption—Court, right of, to interfere -Hus. 
hand e daughter's son, u'helher should be consulted^ 

Vpniiayanntn ceremony, performance of, lohen va/ji- 

Irregular p.-rfo>manec of ceremony, whether bar (0 

adoption—CHslom^Adoption-~A.udhr^ or Teluga 

BrahraiDS—Daujbltfr’tj son or sister’s son, adoption of 
uhether lalid. 


Appeal dimuted. 
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Inaainuch as the law imposea a resptineibilitv 
uj)oo kinsineu in graotiiig their cougent to an 
adoption the Coart cannot interfere with thoir 
oierciso of it. the right of the Court to ecrutinizo 
tlio kiusinons reasons extends only to thoso 
CU308 ui which consent is refused, [p 6i4, col. 1 1 
Tt.o son of the daughter of a deceased’ Hindu is 
not one of the gnatis whom it is noceasiry for 
the deceasads widow to consult regarding an 
adoption and the absence of such consultation 
would not render mralid an adoption made by the 
widow. [p.6l8, 001 . 2 .} uouytno 

In order to render tbo Upanayanim ooromony 

of a boy valid, it must bo performed by tho 

another kinsman in 

bt?onl H concerned actually 

belongs, the performance of tho ceremony in a 

family which the boy baa not entered is invalid. 

and the irregular performanoo of tho ceremony in’ 

a family into which tho boy is wrongly believed to 

have entered is a nullity, and is no bar to the 

[pl'melwl 

adopting a daughter's son or a 

•'-..•denoy, Cp. 

Appe&\ against the derose of the Court of 
the Temporary Subordinate Judge, Rajah- 
mundry dated the 11th August 19t6. ia 
Original Suit No. 81 of 1914, 

This appeal came on forbearing on 
the 15th. 16th and I7th of April 1919. 

Hn *or oonaideration 

till the 29tb of April 1919. 

PACTS.—-The propoiiftt# left a widow 

Tgon f aecond daughter's son in 

1900. The adoption, alleged to be made 

that the anthority wae not made out. Then, 
the 2od defendant, that daughter’s eon, 
was again adopted, alleging eoneent o( 
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$(ifiinfJc8. The question wag whether the 
adoptionwaavalici for the following reasons:— 

(1) A danghter’e eon oannot be adopted. 

(2) There was oorroption in getting the 

oonsent of sopinlas. The plaintiff (a 

daughter's eon) should have been oonealted 
as the next revarftioner. (4) The upanayanam 
of the adopted boy wae performed in the 
naloral family in effeot. 

The Hon’ble Mr. Srinicasa Ai^yinyar 

(Advooate-General, with him Messrs A. 
Kfishnositamy Aiyar and S. Aravamudu 
Ayyaimar), for the Appellants,—The Brst 
question I shall argue ir, whether the 
oonnent of the daughter’s eon is iieoes 
eary to validate the adoption.” tiapinda" 
in referenoe to adoption means only agnatio 
iapinda, the consent of a majority of 
whom is futEsienf. The daughter’s son 
is only a cognate. The word in the texts 
is ;alt and the object of adoption 

itself is to introduce a ynaii or agnate into the 
family. Thie very purpose of adoption is 
denied if the consent of a person who is the 
nearer heir to property wero required, The 
daughter’s son is only a bhinna gotra Kipif.da, 
See Vjavahnra Mayukba (page 57 of the 
translation of Dr. Mandlik). Veerahasavira u 
Pantulu V, Bolasurya Pratadu Hao (1). 

Adusumalli Kriahnoyya v. Aduaumalli 
Lakihmipathi (2) refers to the text of 
Yajnavalkya. 

Maodlik'e Hindu Law, page 57, 2 Strange’s 
Hindu Law, page 15, Mayre.’ Hindu Law, 
Article 211. If the theory that the ooneeot 
of 8apin')at ie required teoauee they are the 
protectors of the widow is accepted, it is 
obvious that a memb .’r of aoother family, 
e. g.t a daughter’s eon, oar not bs the pro* 
teotor. See Ramnad cote [ColUctor of Mndura 
V. Mootloo Bamalinga '^athupathy] (3) and 
Qubrahmanyam v. Venkamma (4). Th. ajn* 
sent of the neareat gnotia is eofficienc. See 
Bao Rama Bao v. liaratimka Nayanini Varu 
(5), Veerab invar iju Pantulu v. Bnluautya 
Praiada Rao (1). See the text explained in 

(1) 48 Ind Cas 706; 41 M. 99-’i 2i M. L. T. I( 17 

A. L. J. 31; 36 M. L. J. 40j 2H 0. W N. :;6I{ C. L. 
J. 184; 9 L. W. 243; 21 Bom L. R. 238; 1 U. P. L. R. 
(P.C.) 18; 45 LA. 265rP. O.). 

(2) 32 lad Cae. 263; 80 M. L. J. 266 at p. 269j 10 

B, L.T. 286. 

(8) 12 U. 1. A. 897; 1C W. R. P. 0. 17; 1 B. L. R. 

0. li 2 Bath. P. 0. J. 136; 2 Bar P. C J. 361; 20 
E. R. M9: 8 Had. Jor. 898; 1 lad. Deo. (ii. e ; I. 

(4) t(6 Al. 627 at p 6861 18 M. L. J 239. 

* (6) 28 Ind. Cas. 802| 28 U. h. J, 368| 2 L. W. 286, 


AduaumalH Krithnayya v. Aduiumalli Lahh- 
mipathi (2). According totbe texts tlie father 
of the husband, if alive, ie the person to be 
6 ret consulted. But if the right to the 
property ie taken as the text, the daughter’s 
BOD should have preceded the father but it 
is not so in the texts. 

If interest in property is the test, the whole 
body of reversioners will have to consent. 
(A reversioner’s suit is held to be a repre* 
eentative suit). 

Upanayanam being a purely religions affair 
oannot interfere with affiliation because it 
was in a wrong family except in the ease 
of Brahmins. See Parvalibayamma v. Bama- 
kriihna Hau (o). If an adoption is invalid 
it is as if it never took place and anything 
done thereunder ehares the same fate, 
Bowani Sankara v. Ainbabay Ammal (7). 

The presumption of law is that consent is 
proper. Venk it ikrtshnamma V. Annapwr* 
namma (8) The bana fidej or motive of the 


widow is quite immaterial. 

Mr. f. Naroyar,a<r.oo thy (with him Mr. 
P. Somasuudrum , for the. Respondent refer* 
red to Bamnad case [Collector of Madura 
V, Mcoitoo BamuUnga Satiupathy] (3), 
and AduiumaiU Kriehtiayyi v. Aduiu> 
main Lakahmipathi (2), and said that the 
test if, who are the pereons interested in the 
property and eo a daughter’s son who is the 
nearest presomptive heir ie a person to be 
aoDfluIted, for the object of adoption is mainly 
secular and only secondarily spiritual. 

[Phillips, J.—Hae the daughter’s son any 
interest in substitoting an heir to the deseas* 
ed propotilui P] 

Yef, he has. , 

[PoiLLiPs.J.—Apart from bis interest in 

the property P] . , j l 

The danghtej’s son is a ^apinaa and oe 
would sueceed in preferenee to the agnates. 
LPhillips, j.—W hat interest has be in toe 

adoption in its spiritual aspect Pj 

He gives three‘pindaf, one of which goes 

to the maternal grandfather. 

Sunkuru Suryanarayana V. ^MnAfMra 
Bamadott (9). it is interest in the property 


18 &r. M6j 6 M. L. J. 4 I 1 6 Ind. Deo. (h. s.X 

23^M.^^' L. j. 73; 8 lad. Doo. (s. s ) 

43 Ind. Cm. 526, 41 M. OM at p. M6, JZ M. L. 
, ’4 U. L. J. 87 at p. 92, 7 1. W. 72| (I918L «. 


INDIAN OASES, 

VlDSELU BlNOANiTlKiMMl OiKU V. RTiLI SOMiSONDlRA RlO 

? _ j t • _ " 


611 


that is the primary oriterion. The spiritual 
Questioo oomes only next. 

Sirkar’s Hindu Law ot Adoption (Tagore 
iiawr Leotures), page 255^. quoted with appro- 
val in Singh v. i/a«o.Varnii^a bakhsh 

»n{7* (10), (where the oomparieon between 
adoptions and alienations is dealt with). 

lOLDfiRLP, J.—This is praatioally over- 

ruled by Gounden v. Nachiappa 

Wounien (ll)J 

Not on the present question, but only upon 
surrender and estoppel. 

, The daughter’s son is & gnati. The word 
gnaU means ordinarily ‘ relative.’ 

Buhler lOOo). Tajoavalky^, Chapter I, 

pl. Ltraoslated m Adusumalli Krishnayva 
Adutumalh v. Lik$hmip.t.x (2) . 

The only word used is ' gnaU\ for after 
the gn^ti, m the rank of pr.teotors of the 
worn in eomei the King. S^ unless the word 
means and oDvers all reUtioos, how oan the 
King some m F I submit that it is not used 
in the restnited sen,e of agna is relations. 

ing primary mean- 

.o^Ive" 

Manu, Chapter IX. pi. 3. 
page“™/3“) f. 

.r<fthe wiVda. “ 

, « OolUdor of Hadura 

v.^ooffoo Bamahr.ga ^athupithy (3;. 

These texts are quoted also iu ease of 
Aiieoations by the widow* 

Strange’s Hindn Law. at pages 244, 246, 

OolUdor of Hasulipolayn v. Oavalp Vencala 
Surra,ypoh vwhere the qee.tion of a 

. i ^0''“ O'’**® »■ Ham 

Stihore AcKaraj Ohoicdhury (13). 


The immediate revarsioaer is the firet 

person to be oonsulted. Here it is the 
daoffhter a aon, 

[PaiLLipa, J.—Suppose the father-in-law is 

alive, the text^ plaee him as the 6ret perion 
to be aoDsnlted.j 

In an undivided family, the father-in law 
If 14 reversioner. Thedeeisions 

old ths texts as applying only to undivid- 

lilTx u ® ooparseuer is 

songht to be introdnoed. In aueh a ease, the 

daughters son cannot come in at all and 
toe agnates alone come in. 

In the case of divided families, the daugb- 

ter 8 son 13 the most concerned and so he 

must be consulted. The texts do not 
exclude him. 

Sham Sundar Lil v. Achkun Suniear (14). 

TheysiDt of the daughter and daughter’s 
eon alone was held sufficient 

Pro, 2 d 

OhoTihrg V Gf/.ap Bhjgjt (t6). 

0» ihetffjct of upinayanam. 




ie i upunapauam 

18 perform )d in one gclr, is aaBt lor adop. 

tion into a different goira Eren thongh the 

uprnapun^o, i, by a ,{ranger or preoeptor 

o’Hf- .'•oI'SiojM-oaremony and baa 

nothing to do with goira, 

that J--How can it be said then 

that It bars a aubsequeat adoption P] 

nldr. V V 1^““ r Bt^attasharja’e 

ifaaom ’’ The npong. 

Xn. . Innooir.nm- 

fl-anees can it bsoome invalid. 

IPdiLLiPs. J.—Muthuswamy Aivar T 
esems to think differently.] ’ * 

But it was not necessary to decide that 

(*3) V. Samaicrishna Rat 

A only an obiferdiciun. 

ManD,°ChB"pter‘“l?, °ph^28“TCrT”* 
NW.»ga(fOand Diepe 

f7pana[/inam is a bir. S?a 

'■“I'lst- V sU’'’p'‘’a*‘ c V 


M. f: .-MO l; « - -1 . ^ 

^ 00 . (». s.) 

Jis, 9 A. 203 at pp. 292. 801, 8JIud.||Dco. 


M- h. T. 0,10 L W 105 I n 523, 28 ° PP- 133. 184, 2 Bom. 

(12i H iLt f A i*\^ CJ 66i m « Ind. Cas *^Si 40 0 7*^1 IP p 

0. J. 478, “• *■• 0- 8 1 1 Seth P ^83, 17 0. W. N. 701, 17 0. L J 499 ® 

f’ 0.4.874, g B«, f.S. J ili, fa978.’. ‘ - 
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179. Viraragava v. Rcmalinga (17), Qarga 
Sahni v. Lekhrai Sivgh (18). 

Dit'ak^ Mimarafift (Ghose, Volame U, 
pages cO 3.)) 

As to the Mvienl obtained 

Consent most be obtained bona fide. (The 
evidecoe was dealt with by Mr. P. Somaeon 
daram). 

The Hon’ble the Advocate Geoeral in reply. 
—There is no onalogy between an alienation 
whioh is a porely secular sot and an adoption 
which is both spiritual and eeoolar, Kannepalli 
Suryanayayana v. Pucha Venkatorarronailv). 
The eseentialohjeot of adoption is continaanoe 
of the spiritoal benehts, Madana Moh'-.na 
Ananga ShteTia Deo v. Furushothama Ananga 
Bhetmo Deo (20) (todieoharge the obligations 
of a pious Hindo). The only resemblance i^ 
that the assent cf sapinias within certain 
degrees is required for both. But the 
ooDSont is not a condition precedent to an 
alienation while express asfont is to an 
adoption. For an alienation the nearfst 
iapindas of the eame degree must all consent. 
It is not so far an adoption. 

In the Marriage Chapter of the Miteksliara, 
DO doubt, *sapindos' is used to iuolude both 
gotraja and bhinna gotra sapindat. Bnk 
in the Chapter on Inheritance, the former 
alone are included. 

Mitakshara, Chapter II, section b, pi. 5 
(Stoke’s Translation). 

Mayne’s Hindu Law, page 711. See {Ramnad 
case) [Collector of ^3Qdura y. Moottoo Rama» 
linga Sathupnthy] (3). The right of giving 
assent is cotifincd to gotraja iapindas and does 
not extend to bandhus. 

[Mr. }farayanamoorthy referred to Ram^ 
ehandra Martand v. Vinayak Venkalcsh (21) 
where the bandhus are held to be included 
under sapindas.l 

Bandhus are sapindas except in matters of 

(10) 29 M. 882 at pp. 388, 389 (P. C. j 10 0. W N 
021j 4 C. L. J. nil 10 M. b. J. 27‘J} 1 M. L. T. 260j 
8 Bom. L. R. TOOj 3 A. L. J. 70?{ 38 I. A, 146. 

(20) 46 Ind. Cas. 48l{ 41 M. 856 at p. 850; 36 M. 
L. J. 138; 6 P L. W. 179; 8 L. W. l07j 10 A. L. J. 
726, (1018) M. W. N. fi21, 24 M. L. T. 231, 28 0. L. 
J. 403; 20 Bom. L. B. 1041; 28 0. W. N. 177; 46 1. A. 
168 (P. 0.). 

( 21 ) 85 Ind. Oaa. 200, 41 I. A. 29C| 16 0. W. N. 
1164; 27 M. L. J. 333, 1 L W. 831; 10 N. L. B. 112; 
le U. h, T. 447, (1614) M. W. K. 886; 16 Born. L. B. 
863, 12 A. L. J. 1281; 20. 0. L. J. 678; 42 0. 884 

CP. 0.). 


inheritance. A daughter’s son is only 
of the same kind as a sister’s son or an 
aunt’s eon, Mayne, page 789. See aho Mand* 
lik’s Mayukha. page 57, West and Bnbler 
(page 1006). * Onati* refers to the ' gentile' 
relatives. Vithoba v. Bopu (22) (a case of 
adoption) ; Sabdasthooma Mabanidbi, page 
197; Ghose, Volume J, pages 677 and 182 
{gnati agnate). 

Qnati is a term of art and does not 
include a &and7iu. 

The texts are collected in Colebrooke’s 
Volame IT, pages 107 109, re the disabilities 
of the woman, and it is quite plain that the 
agnates alone are referred to, the words being 
' tesham jatya " (their gnatis). 

Sloko’s Hindu Ltw Bookr, page 57?, gives 
the lext that upanoyanam is a bar, (Dattaka. 
Mimam,-r, section pi. SO). The view is 
tl at upanay inam is a pait of affiliation. Assam* 
ing it is right, the present case ia different, 
in that upanayanayn was performed in the 
adoplire family though wrongly. See also 
Viraragava v. RaynaUnga (17). If the affilia* 
tiou is by giving and taking alone, then 
npanayayiayn is not material to it. See per 
Shephard, J., in Parvatibayammu v. Rama* 
kriihna Hau ( 6 ). See also Samskara Rat* 
namala and Dbarmasindhu. It is essential 
that the investiture must be by the father, 
if alive, or at least by a gotraja. See also 
Nirnaya Sindhn, Smriti Chandrika. The 
upanat/anam, if valid, no doubt 6 xes the 
gotra. If invalid, it can hi performed again. 
The upanoyanam as it was performed in the 
adoptive family under an invalid adoption is 
of DO binding force. The correct view is 
given in Pafta/i 6 o(/amwa v. Ramakrishna Rau 
( 6 ). There is no authority for the position 
that an upanayanam performed in a wrong 
golra must be taken to be as if it was per* 
formed in the natural father’s gotra. Id 
order to be efficacious, it mast be performed 
in the right gotra by the right person. 

Dattahomam is not necessary id the case 
of a daughter's sou. 

See Maodlik, page 472. Even a valid 
upanayanam is no bar, Ghose's Hindu Law, 
page 652 . The earlier view must be regard¬ 
ed as eoDsiderably affected by the later 
decisions. Sarcar (Adoption) takes the same 
view. See at page 365. 

(28) 16 B. 110 at p. 133) 6 lad, Dec. (k. s.) 7$* 
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JUDGMENr. 

Oldrulp, J.—The qaeatioa in this ease 
!>, generally, whether 2Qd defenient 13 the 
adopted son of the late Zemindar of Vegay. 
ammapsta. Plaintiff originally denied that 
any adoption oeremony had been performed 
bat he abandoned that position at tbe trial. 
There and here he has preasei only fonr 
objeetionp, two to the eonient of the kinsmen, 
which, in the abseooe of aathority from her 
deoeased hnsband, let defendint. the widow 
required to enable her to mase a valid 
adoption, and two to the oapaoity of 2jd 

defendant to be adopted. I deal with them 
in order. 

Of the kinsmen, two, Bhimasankara Row 
and Suryaprakasa Row. died dnriag the 
trial. Neither informed Ist defendant of 
hi8 reasons for not eonsentiog to the adop. 
tion. Fide VenhatakrUhnamma v. idrinopur. 
namma (8). The former in faot did not refuse 
his oonaent explioitly. Part of the lower 
Court 8 judgment is oeeupied with their 
failure to oonsent. But nothing has baan 
said regarding it by plaintiff in this Ooort 
and J, therefore, torn at once to his aktnk 
on the foar kinsmen who consented, 

The allegation iP, Brat, that the ooroen^s 
of these four were obtained by 0inapt 
meaue. Defendants before tha trial naiu rally 
asked for pirliouUrs. hot the lower Court 
in Its order. Eihibit CXLU, did not insist 
on them on aooount of the deUy in making 
the request, wbieh miy have b^en a^rreo^, 
although lit aho gave the remarkable 
reason that, plaintiff having stated thitlhe 
eorruptlon was by paymentj of m mey 
defendants were entitled to nothing more 
aLd Qoold not expest plaintiff to disoloae 

OXLU (6), had eaid that he could not 
give any particulars of the money payments 
alleged, until be had inspected the defend- 
ante asaounts ; and hie case mu3», therefore, 
start under the strongest euspiciou that the 
detailed story he attempted to prove was 
lovented for the trial. It rhat 

Ki. bjO were paid to the four kinsmen con- 
owned; and there was also evidense to show 
mat they were poor and would easily be 
corrupted that they were in funds more 

11a payments. 

defendants accounts contained 
B Bstit ous entry, by which the withdrawal 
01 80 Urge a sum from her treasury ooqld 


have been covered. It is. however, annecas. 
sary to pursue this in detail, because, after 
we had intimated our opinion as to the 
evidence regarding one of the four, Akkiraju, 
Mr. P. Narayanamurthy for plaiotiff said 
that he wonid not argue against the 6ndiog 
in respect of the others. As regards Akkiraju 
the evidence of his poverty may be aojepted. 
That relating to his sodden accession of 
funds shewed only that he made a purchase 
seven months after the alleged payment; 
and there is no necessary or probable eon^ 
neotion between the two. The entry in let 
defendant’s aocounts was made in Jane 
whereas the bribe was paid, if at all, in the 
previous January and, as the large payment 
entered is described as representing previous 
disbursements made from time to time for 
a school, there is no reason why the closure 

of the school very shortly afterwards should 

justify SDspieion of it. But all this is of 
very little moment, when the direct evidence 
regarding the payment of the money is 
considered. To leave out of account the 
nneorroborated evidence of the 3rd witness 
for the plaintiff, a person cf no particular 
credit who said that in a conversation on 
an unspeciBtd date Akkirajo told him of 
the receipt of the money, there is only 
the evidence of the 8th witness for the 
plaintiff reAarding its actual payment, desorib. 
ed as having taken place in the afternoon 
at so public a place as a Sub Regi-itrar’s 
ottioe. He le a servant by profession and 
deposed with a certain amonnt of prevarioa- 
tior, that Akkirajn’s share was kept by bis 
maeter, one Buobiraju, who is now dead, 
Akkiraju 8 00 eon in law and creditor. 

There is the evidence of the 14th witness 
for the plaintiff, a person who bad to borrow 
petty sums from his master Buebiraju for 
bis wife s funeral and the medical treatment 
ot bis wife, that seven months later this 
money was used to settle a debt due by 
Akkiraju and to obtain a re sale of property 
previously sold for its discharge. That 
evidence is improbable in its details, especially 
ID the statement that, when Rs. 1,553.0 0 
were tendered by the witness to Buchiraju 

lYZut, "Ble deed. Exhibit 

A4,the htterrefosel it. Akkiraju no donhft 
was not examined. But there is no 
for believing this evidence or holding that 
the payment of any part of the 6ve thousand 
rupees to him is in any degree •orroborated 
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by it. I Bgree with tbe lower Coort that 
the peyment is not proved aod that there ie 
DO groDod for a oonelosioo that the ood> 
eeote of these focr kiDsmen were obtained by 
eorrnptioD. 

The lower Coort, however, in a portion 
of its jodgment, whieb it ie not possible to 
DDderetand, has neverihelees held that theee 
eoneents were not snob as to show that the 
adoption was made by the widow, not for 
eorrnpt or oaprioioos motives, bat on a fair 
eonsideration of what may be oalled the 
family ooonoil, allbongb it afterwards footd 
that let defendant’s motive is not very 
material in itself and that plaintiff can 
qneetioD the 1st defendant's motive in eo 
far as it oan be inferred from the 
•ondoot of the faptudoi, who gave their 
eoDsent." If this means, dretly, that 
the eonsent of the loptndoi is material as 
gnaranteeing the propriety of the widow’s 
aetioD and, eeoondly, that nothinsr oan be 
dedaoed from the oonfent owing to the 
•irenmstanoes in whioh it was given, the 
hrst eonelasicn may be endorsed. Bnt, as 
regards the second, it has been fonnd (hat 
•oneants were giver, whioh are not shown 
to have been obtained by frand, ooeroion cr 
torroptioD ; and (bat is eathoient, for the 
Ooari’s right to soroHnize the kitsmen’s 
reaeone extende cniy to oases, in whioh oon 
Bents are refared, not to those in which 
they are granted. The responsibility is 
imposed by the law on the tkinsmen and 
the Conrt oainot interfere with Ibeir exercise 
of it. We have here, sobjeol to the argoment 
to be next ooneidered, the oon^ents of the fcnr 
nearest and if plaintifl’e reit ob|(o 

tion eannot be sastained the aathcrity thos 
ooDveyed will be scfBoient. 

That objeotioD is that plaintiff, as the 
dangbter’6 son of (he widow’s defeated 
bosband, was entitled (o be eoDEoited and 
that the adoption made witboat ooceoItiDg 
him was bad. 

M There ie no eiplieit deoision that a 
daughter's son is to be oonsidered a kinsman 
dr gnoft or sbonld be eonsolted regarding 
an adoption. Bat plaintiff relies on, and 
the lower Oooit has found for him on son* 
eideration tf, eertain eases, in which eon- 
■nltatioD with or content of the reversionary 
baira of (be deceased, to whom the adoption 
la. made, is referred to as eisentia/, and 
tbit be ie entb ao beir there is oo doobt. 


Contra^ however, it Is argaed that in those 
eases the position of the daughter’s son 
was not in qaestion and that thereferenoo 
to the reversionary heirs was made loosely, 
nothing in the oiroamstanoes taming on the 
distinotion between them and Che agnates, 
whose right to be eonenlted arises only 
from their responsibility for the spiritnal 
welfare of the deoeased. Plaintiff’s oonten* 
tion has been supported by referenee to 
principle acd to aatborities. 

It is drst material that in (he earliest 
aothority, the deoision in the Bamnad ease 
[Onllecior of \faduTa v. Mooifoo Ramalinga 
^aiupnthy (3)] by the Jndisial Committee 
in 1^(8, the dootrine of the widow'spower 
to adopt with the oonsent of the kinsmen 
was reeognized, not so mooh with reference 
to anything eiplieit in early texts as beoaose 
it had been received by the pariicniar 
Bobool of Hinda Law, which governed the 
district in qaestion. Aooordtngly, after re> 
ferense (o each reception as evidenced by 
(be works of Mr Colebrooke and of Sir 
Thomas Strange and the opinions of (be 
Pandits the Committee observed (hat the 
assents of the kinsmen seem to be required 
by reason of the presomed incapacity of 
woman for independenoe rather than the 
neoefsity for prosaring the consent of 
all those whose possible and reversionary 
interest would be defeated by the adop* 
tion. That this was the basis of the 
Committee's oonolnsion is material in aonneo* 
tion with the texts on whioh plaintiff has 
relied, as indioatiiig the basis on whioh 
the dootnoe is really founded. For it will be 
seen that the portions of (hem on whioh 
plaintiffV argument depends, is not that whioh 
the Committee had in mind. 

The earliest of the texts ia MSnu, Ob. V, 
pi. 148, which runs in Sir W. Jones* 
translation : “in childhood must a woman 
be dependent on her father; in youth od 
her husband, her lord being dead, on her 

sons.A woman moat never seek in- 

dependenoe.” Tbia ie repeated in Ch. IX, 
pi. 3 and it? lasteentenoe may be suppored 
to be the earliest appearance of the founda* 
tion for the Committee's oonslosion, so far 
as text* were in qaestion. Plaintiff, how« 
ever, reliea on the gloss of the well’known 
commentator—Eulloka Bbatta, printed by 
Sir W. Jones npon senfeirte just quoted:— 
“if she biB DO 9009 , 00 the Doftr kioefiBefi 
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ot her basband ; if be left no kinameD, on 
those of her father ; if she has no paternal 
kinsmen, on the sovereign and it is on 
this and similar referenoes to the widow’s 
dependence that the theory of the right of 
the agnates to ooneera themeelvas with 
her adoption rests. Another snob referenee 
is to be foond in Yagnavalkya Ob. J, verse 85: 

Let a female be taken oare of by her 
father, while a maiden ; by her hnsband when 
married; and by her eons in old age. If none of 
these exist, let other pnafis take oire of her, 
A woman is never 6t for independenoe;” and 
this, as appears from Adusumalli Kriihnat/t/a 
V. Adu$umalU Lah$hmipQthi (2), is in 
(erpreted by Viiamitrodayi as follows;-^ 

Bat, when the husband is dead, the assent of 
those only is neoessary, on whom she is depend* 
ent.** Again, in Narada, Ob. AlII, verse 28, 
qaoted in Obose's Prineiples of Hindu Law, 
3rd Edition, Vol. 1, page 323, "after the death 
of her lord, the relatione of the husband 
shall be the guardian of the woman, who has 
no eon. They shall have full autb rity to 
oontro) her, to regulate her manner of 
life aLd maintain her. When the huiband’s 
family is extinot or aontains no male or 
is reduaed to poverty, or when no one 
related to it within the degree ofa^optoia 
is left, the father’s relations shall be the 
guardians of a woman,” And there is, 
lastly, the statement of Mr. Oolebrooke in bis 
aommentary on the Mitaksbara, Ch. I, eeoti^n 
Xl, PI. 9, that whilst the author of the 
Vyavabaramayoka admits the right of the 
widow to adopt withoct her husbanu’e 
authority be requires that she shall have 
the express sanotion of his kinsmer, and 
there are certain oases to the. same offset 
in Stranges Hindu Law and Hindu Liw 
Oases. Plaintiff argues that the referenee 
to kinsmen in those oases inolude oognates 
as well as agnates, not only beoause this is 
entailed by the words used but also beoause 
ills involved ^in the underlying priosiple. 

The term Kinsmen” is, of course, am« 
rnguous j and referenoe is neoessary to 
the words used in the Sanskrit texts, 
oapinda” and ‘pnili”. But the former 


moy or may not inolude hhinna ghotn 
M wall as ghotraia tapindai, the daughter’, 
sou being moluded only in the former; anc 
we have not been shown authority for hold 

Min. U gloss wa. 

m^9 w iQ the oqs ueuso rather tbaa thg 


other. Similarly, as regards the referenee 
to the exhaustion of the husband’s sipiWao 
in Narada. The diffiuolties in the way of 
adoption of one invariable rendering for the 
term in the ease of one text, the Mitakshara, 
are illustrated by referenee to Uamchandra 
Martand v. Vinayak It is, however, 

tiigniGeant that in the Ramnad case (3) one 
Muthnsami, a Samanodaka, was exoluded 
from the oategory of sapind^s, and that 
the Judioial Committee may, therefore, be 
eupp'^ced to have used the term in its 
etrietsr sense. It is possible to say only 
that plaintiff has not establiebed the tnolu- 
sion of bhinna gofra sapindas in it, and 
I, therefore, turn to the other expression 
whieh is in question. 

The word t/oaU'in its primary signiheaDoe 
is no doubt limited to agnates. FtWo Apte's 
Diotionary. Mr. Chosp, in one passage in 
his Prineiples of Hindu Law at Volume 1, 
page 183,dealing with inheritanee, bas nodoubt 
translated it t'lpinda, bat in eonneotion with 
an argument limiting sapindas to agQate5>, 
and elsewhere in eonneotion with adoption 
(page 677) he translates it as agnate direotly. 
In Mr Mandlik'a Hindu Liw, at page u7, 
the word is rendered in the passage from 
Yagnavalkya alr^^ady quoted as Clansmen and 
in West and Bubler (A Digest of the Hindu 
Law of Inheritanee, Partition and Adoption, 
0to.,)atpag6 ),0C6aH the Gsutile relatives, 
the agnatic signihoanoe being elear. 

In Ar/t4#uma//i Krithnayya v, Adusurralli 
Lakshmipathi (2) the deoision in Ohinna^ 
kinidcise [8ri Ptrada f ratapa Baghunaia Deo 
V. Sri Broto Kishoro Potta Dso (23)J was read 
as showing that the text of Yagnavalkya 
should be understood as limiting the ex> 
presaion ‘gnalis** to those who are in the 
line of heirs to the last holder and to this 
deoision I shall return. Butin Veerabasaiaraju 
Pantulu V. B'iasurya I'rasada flio(l), the 
Judioial Committee at page 1004* itself 
explaiud the Bamnid case (3) as deciding 
that the widow might adopt with the oonsent 
of the male agnates. All this is against 
and nothing has baen addueed in favour 

of this part of plaintiff's argumint. It is in 

faot on the theory as deduesl from the under* 
lying principle that he relies. 

(23) 1 M. 09j 8 I. A. 164; 11 Mai. Jur 188- 25 VV 
R. 201|8Sar.P. C. J. 683; 3 Suth. F, 0. J 28 <. I 
Ind. Doo. u'l. B.j 45 (P. 0.). ’ ‘ 

"•Pago oFaI M.—; 
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Before examioing that theory I refer to one 
form, ID wbioh it bae been eapported, that the 
daughter’s eon’s ooneeDt is required to validate 
the widow s adoptjoD, beoanse it is required, 
in the eaeeof her alieoatioos, bis heirship 
beiog the reason in both oases ; and there 
is DO doubt that this argument is referred 
to, although it does not appear to have 
been pursued in Sunhuru Suryanarai/ana v. 
SunhuTU Ramaias (9) and rinut/afi v. Qovind 
(15) where the eitraot given above from 
Narada is quoted, and by the Judicial Com 
mittee in Veerabasavaraju Pantulu v, Balaturya 
Pratada Rao (1) and it may by admitted 
that, so far as tjbe oharaoter of the oonsent 
IS oonsidered in them as presumptive evi* 
dense, to use the words of Seshagiri 
Aiyar, J,, in the Srst of these authorities, 
of the goodness of the widow's aat, the 
analogy may be instruotive. it does not, 
however, follow and it is not the ease 
that a general argument from the persons who 
must give and the motives reoognised for 
requiring oonsents in the one olass of 
•ases to the persons and motives appropriate 
in the otter is admissible. For tooonlrast 
them, ooDSultation with the kinsmen, 
if not, their oonsent, is a oondition pre* 
oedent to a valid adoption, one oonsenting 
person may be regarded as lepresent* 
ing others ; and the oonsent of all 
who have to be ooosulied is not neoessary. 
But in the oaie of an alienation the taw, 
as stated reoently in Rangatami Oounden 
y.Nachiappa Qounden (11), is that an 
alientioD oan be supported on its merits 
with referenoeto neoessity and independently 
of oonsent; that oonsent, rot merely 
ooDBuUatior, is essential, and that the 
oonsent of every person who may fairly 
be expeoted to be interested to dispute 
the transaotior, Js required. And in view 
of these differenoes it would be unsafe to 
assume, what has never statedly been 
deoided, that the prinoiple underlying 
the validation of the widow’s aet by oonsent 
of or ooneultatioD with other presons is 
the same in the two oases. The view cf the 
neoessity for tbe oonsents, for wbioh plaintiff 
eoniends, is that they are required as a 
guarantee for the widow's motives in 
adopting, whioh should be, not only the 
promotion of tbe epiritual interests of her 
deoeased busband, with which admittedly 
the daogbter’e son Is not eoneeroed, but 


also the proteotioo of bis estate for his 
heirs, and that the daughter’s son being 
among those heirs is entitled to a voiee 
in deliberations whioh affeot his interests. 

It is no doubt not a valid objeotion to 
this theory that no similar olaim is made 
for tbe daughter, who is a nearer beiri 
sinoe, as a woman, sbe must be regarded 
as equally inoompetent with tbe widow 
and as inoApable of advising her. But 
it is a praotioal oonsideration that, ordinarily, 
the daughter’s son will be a minor and 
his advioe will be useless, when tbe adoption 
is under disoussion. Another diffioulty 
arises in oonneotion with the position of 
tbe daughter’s son, in the order of heirs 
before the parents and other agnates, sinoe 
it is impoEsible to reoonoile the right of 
tbe 6rst mentioned to express a deoisive 
opinion with the observations in tbe Ramnad 
case (3) whioh have also been quoted in 
later deoisions on tbe exoeptional value to be 
attaohed to ’*tbe oonsent of tbe fatber*iD*law 
to whom tbe law points as the natural 
guardian and venerable protector of the 
widow," as in itself a sofficient justiSoation 
for her aetion. In that ease tbe purpose 
for which tbe assent of tbe kinsmen is 
insisted on is stated solely and unambigoonsly 
and in terms never subsequently reppdiated 
as being to show that the act was done 
by the widow in the proper and bona fid$ , 
performance of a religions doty and neither 
oaprieioDsly nor from a corrupt motive; 

and the religions obligatiou to adopt” 
in order to eomplete or fulfil defective 
religions rites is mentioned. Again, in the 
Chinnakimtdi eate (23) there was a reference to 
tbe principle that the validity of an adop* 
tioD is to be determined rather by spiritual 
tbau temporal eoniiderationp, that tbe sub* 
stitetioD of a eon of tbe deseased for 
spiritual reasons is the eesense of the thing 
and tbe consequent devolution of property 
an accessory of it. This statement is no 
doubt made by way of an argumeniun 
ad hominem in respect of a previous judgment 
of Holloway, J., and it is followed by the 
observation that, while it may be tbe 
duty of a Court of jostioe administering 
Hindu Law to sousider tbe religious duty 
of adopting a son ae the essential foondation 
of tbe law of adoption and tbe effect on 
the devolution of tbe property as a mere 
legal consequence, it 19 impoMible not to 


Vol LIX] 


UTDUN OASIS. 



ViDRITU BiMaiNiTiKlUVA OiRU 9, RTALl 80MA8UNDiRi R40, 


see that there are grave Eooial objeotione 
to making the eneoessioD to property and, 
it may be, in the ease of oollateral eaaoessioD 
the right of persons aetnally in possession 
dependent on the oaprioe of a woman. 
But the only inferenoe drawn was that 
the Court shooli keep the power striotly 
within the limits whioh the law has assigned 
to it apparently in the partiouUr ease 
under disposal by refusing to extend it, as 
Holloway, J., proposed, to authorise an adop* 
tion made with the oonsent of any one 
laptnda. The Bamnad ca$e (3) was farther 
explained in the Quniur oaio {^Vellanki 
Venkata Kriihna Rao v. Venkata Rama 
Lakehmi (24) and in oonneotion with the 
requirement in the former that “the adoption 
should be made by the widow in the proper 
and hona fide performanoe of a religions 
dnty and not oaprisionsly or from a eorrnpt 
motive”, it was observed that it "would 
be dangerous to introduoe questions as to the 
partianhr motives operating on the mind 
of the widow ” and that only proof of 
suflb assent on the part of the sapinda 
was required as shonld be eeffiaient to 
support the inferenoe that the adoption was 
med^, not from a eaprisious or oorrapt 
motive, bnt upon a fair soneideration by 
wbat may be oalled a family oounoil of 
the expedienoy of eabstitating a son by 
adoption to the deoeaeed husband.” These 
oases are the fenndation of the dootrine 
of the oonsent of kinsmen as the widow’s 
authority. Thronghont them the religious 
motive insisted on in Ramnad casB (3) is not 
abandoned ; and if in the Chinnakimidi ca$e 
(23) it is reoognised that temporal oonsldera. 
tions oannot be lost sight of, that oan bs 
explained consistently with the language 
used on the ground that reference to them 
will be a safeguard against the caprice 
or corrupt intention of the widow, as in 
many cases involving the disintegration of 
the estate. Aduiumali Ktieknai/ya v. Adutumi 
Ali Lakihmpothi (2) supplies an actual in* 
stance of the entertainment by her of such an 
intention, in case one is required. 

^ It is in fact only after a considerable 
interval and in the case last cited that 
plaintiff can 6nd anything directly supporting 
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his contention. There Seshagiri Aiyar, J., 
after agreeing that the motive whioh should 
guide a widow, shoull be to minister to 
the epiritnal wants of her hueband, said 
that the assent of the sipindas should not 
neoeesarily be regarded as a religious act, 
because the text of Yagnavalkya already 
referred to implied that her protection by 
them in temporal affairs alone was con¬ 
templated. So far this is in plaintiff’s 
favour. Bat it is not clear in what shape 
tbs argument from the existence of the 
religions motive was relied on or how its 
rajeotion inflaenoed the deoieion, that the 
asseot of a mere majority of tapindaa, 
without reference to their character as 
mere reveraionars was inaufficient. For 
the learned Judge was dealing with a 
case, in which the consent of only one 
out of the six nearest sapindaa had been 
obtained and the question was whether 
the other five should have been ignored. And 
he, therefore, had not to consider whether 
oonsallation with a more remote reversioner 
each as the present plaintiff, was obligatory 
or whether heirship, apart from spiritual 
responsibility, was material. He, in any 
case, proceeded to hold with reference to 
the interpretation placed on the text of 
Yagnavalkya by the Viramitrodaya that 
the guardianship of the widow did not vest 
in the whole body of gnatis. the natnral 
interpretation being that she was dependent 
CD those nearest to her busbind; and 
he regarded the judgment in the Guntur cate 
(24) as negativing the plea that the widow 
in obtaining the conaents did not act on 
spiritual considerations. Nothing then was 
actually decided against the view that 
the spiritual should bj the dominant con- 
eideration and much was said in favour 
of its being so; and there is no departure 
from that view in the observation of the 
same learned Judge in Sunkuru Surayanarayana 
V. Sanlfuru Ramadost (y) that the powers oi 
consent had deeu given to the saptndae 
as they were inter'estsd in the properly 
and were expeetei to see that the epiritual 
welfare of the deceaied was not jeopardized 
Plaintiff relied lastly on the decision in 

Pantnlu ^.BAaturya Pratada 
fiao (1). In this Court the question of spiritual 
motive wjs not dealt with, because the 
Bench, of which I was a member, reached 
q (jonclusion against thq wHovf’s authority 
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00 other groands. Bat in appeal the 
Jadioial Committee, oonGrmiog this Ooart’s 
deoisioD, referred to it at some length and 
andonbtedly speoiGed the poisession of an 
interest in the proteation of the estate as 
a qualiGoation for inslasion in what was 
desoribed in the Guntur cue (21; as the family 
oonnail. They, moreDver, qioted the opinion 
expressed in GoUpobandra Sirkar Sastri’s 
Hindo Law of Adoption that adoption is 
more a temporal than a spiritaal institation 
and that, the requisites for a valid adoption 
being all temporal, the spiritoal oonsiderations 
shoald not he allowed to inflienee the 
judgment regarding the seeolar essential. 
If it were clear that this opinion had been 
adopted by their Lordships, it would go far 
Towards supporting plaintiff’s oontention, that 
a daughter’s eon, on whom no spiritual 
responsibility re^ts and whose temporal in* 
terest in the reversion is eomparatively elose, 
is entitled to be oonrulted. But io fast the 
Judgment does not either before or after this 
quotation express approval, either eompre* 
bensive or qualiGed, of the views eontained 
in it, and there is no attempt to resonsile or 
oontrast them with the referenses to religions 
duty eontained in extraota from the Ramnad 
cate (3) oooorririg elsewhere in the judg¬ 
ment, exoept a statement with refereneeto 
it and the Ouniur case (24) th it rights of pro* 
perty oannot be left out of oonsideratior, 
when the question what sapindJs eonsent is 
primarily requisite is under eoneiderat'o:). 
It may be added that the learned author in 
the sentense prior to that sited by their 
Lordships (Op. oit. page 259^ apparently 
desoribiijg the opinion of this C art in 
fangoage taken from the judgment in (he 
Chinnakimidi case (2.0, admitted that it does 
not share bis views ; and 1 would observe with 
all respeot that this reasoning, as it appears 
lb earlier passages of bis work (pages 43, 
45, 142, 145), eeems to be rather influenoed 
by his own experienoe of the aatual aeoti- 
bients Or oondnat of partioular eeotions of the 
pnblio than by the origin and development 
of the dootrine of adoption by eonsent of 
kinsmen in the authorities usually relied 
on, 

On these authorities the oonolusiin must, in 
my opinion, be that the spiritual motive is at 
least dominant and aonsultatiou with tboie, 
who ean appresiate it ie esieatiAl. That the 
ptotoptioQ of the domtsd'a estate should be 


exoluded from eonsideration as a motive iSf 
ae the authorities resogniz', not to be 
expected or desired; and the extent to wbieh 
it should be or in partioular eases has been 
considered with referenee rather to an esti¬ 
mate of the purity of the widow’s motives 
than to the reversioner’s prospsots, is ino)p* 
able of preeise deGnition. But the oonelusion 
must bs that it is of seopodary importanee ; 
and that oorroborates tbe oonstruotion placed 
on tbe aotual wording of the texts by which 
the daughter’s son, to whom, it is not 
disputed, only (he temporal motive ean be 
supposed to appeal, is not one of the gnaiii, 
whom it is necessary for tbe widow to 
consult. 

This eoDolusioD entails that tbe consents 
obtained by the widow were a sufficient 
authority for her action and I therefore, turn 
to the Grst of plaintiff's objections to the 
capacity of 2nd defendant for adoption. The 
facts on which it is based are that 1st 
defendant originally went through tbe 
ceremony of adopting him io 1900. A suit 
similar to that now before us was brought 
and the adoption was declared invalid by tbe 
lowar Court on one ground, that be was 
incapable of adoption, being her daughter’s 
son. She, however performed tbe ceremony 
of bis upanayanam whilst an appeal to this 
Court was pending. After its decision 
against her on a different ground and tbe 
coneequerit failnre of the adoption already 
made, she again on 24th Jauuary 1907 
adopted 2nd defendant, (bat being the 
adoption with which we are concerned. The 
plaint av«‘tm(>Dt regarding it was that, the 
ceremony of artoption having been performed 
with regard to 2nd defendant, although that 
adoption was found invalid, he wa.s ineligible 
for any farther adoption. Oj this the issue 
framed, it would seem without objeotiou, was 
"whether the adoption of a daughter’s son” 
(meaning apparently a person of a different 
golra) "after his uporiayanam is invalid P” and 
although there is some divergence from the 
pleadings that, it is agreed, is what we have 
to decide. It has been necessary to state 
tbe point thus- fully, beciuae it has b3en 
dealt with by tbe lower Court, not, as it 
apparently was presented to it and ia present* 
ed h<ra with reference to tbe general inoapa* 
city of a person, whose upiniyanam baa 
been performed, for adoption, but with 
referenee to the effect of the upanapanam H 
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lotrodaoiDg bitn ioto gotra of bis adoptivo 
family and the impossibility of bisaoqiriog 
any fortber rights io it, in oaee asobseqaent 
adoption sboold he made. To snob an 
argoment the answer wonld be simple, that 
either the upanayanam did introdnoe him 
Inlo the new gctra and 6x his position (here, 
a new adoption being supeiHaoos, or that it 
did not and there wcold be no obstaele to an 
adoption, which woold do so, 

Ibe argument, ss it is pat forward here, 
involvep, it is plain, hretly, that tb e upanoj/a- 
now, altbcagh eelebrated by Ut defendant 
(jn the inoorrect aesamption that 2nd defend¬ 
ant had entered her family and beoome her 
don. was a valid performance of the ceremony, 
and feocndly, that no person, who has nnder- 
gone upanayanam, can be adopted info 
another gotra, inatmaob as his undergoing 
the ceremony in tbe gotra ‘ in which his 
spiritaal duties are to be performed ia an 
ibdiepensible qualification for their perform- 
anoe.” On both points we have been referred 
to the opinion expressed in Bhsttaohary’e 
Hindu Law. i'rd Edition, Volume J, page 456, 
that even if the upanayanom and marriage 
are performed in tbe family of the adopter, 
the informally adopted boy will not loote 
his rights in the family of his nafural 
father", and that "the eeiemciy (f upancyc- 
nom performed by tbe adoptive father would 
be valid, as if performed by a volunteer 
liiieet." On tbe ^nd point above specified 
this cannot be accepted since the decision in 
Viraroghuva v. Bafr^oUnga (17) proceeds on 
the assumption which apperenlly was not 
and has not since been contested, that a bey 
who has received ufQntyar.Qtn outside ibe 
goiro, osnnot enter it by adoption. On the 
firkt point, which alone remains, (he opinion 
of the learned author, in tupport of which 
be adduces no authority, is contrary to tbe 
deoieion of Colville, 0 J., quoted by him in 

Coomar 

(25) end also (o the view taken in 
Sanlknt texts of good repute, of which we 
hAve been supplied with private translations, 
accepted by both sidee. Tbue, in tbe Dbaima 
Bindhu, Nirnaya h'agara Press Edition, (a work 
referred to as authoritative in Mandhk’e Hindu 
Law. IntroduclioD LXA),atpage 161, refer- 
ence le made to one kind of uianayanam as 
mat Which ic re-done on acocunt of the first 

irtfiSQaoions by reason of a 
(16) I Uoulnhis U7| R Ifld. Doo. (o.'s.) 82. 


defect in any of its parts such as the time; and 
again at page 150 and in the Nirnaya Sindhn 
(a work cited in Trevelyan’s Hindu Law 
page 17) at p. 241 there ia the dictum : ’*The 
father alone should perform the upanayanam 
of his son or in bis absence the grandfather 
and in bis absence the elder brether." In the 
Vaithianatha Uiksbitiyam. Varnasraraa Kanda 
Kumbakonam Grandha Edition, a work 
referred to in Viraroghavi v. Ramalinga (17) 
it is said at page 17&*; “The father is the 
primary or principal person entitled to perform 
npanai/atiam.” and at page 172 (for the 
performacoe of upjtiat^anar/i) only in tba 
absence of any sagotraia (person of Ihe 
same pofra) is a person of a different gotia (o 
be sooght for.” Lastly, and this is important 
with reference io tbe last portion of Mr 
Bhattachary’e opinion, tbe Smriti Cbandriks 
Mysore Government Edition, lays down at 
page 88 that, he is called Guru, who does 
all tbe bamskaias (ceremonies) beginninff with 
the Nisheka (nuptials) and ending^with 
tipanap<injm and gives him (tbe boy) in 
eiructioD in the Vedas. Here Gurubood 
belongs to the father alone and to nobody 

else. Thor, It 16 established that (he father 

alone la a compe'ent person to perform 
upanayat^am and other ceremonies But 
that which is said that an Aoharya (volun. 
taiy priest) performs the upar.iycnam is only 
applicable, when there is no father or when 
he IS diequalified. For there ia no reaeon 
for leaving out a competent father.” 

PlaiLtiff lias Dot met tbe.e eitraeta by 
eilatiOD cf other, and (beir re.nlt, whiah I 
bod no d.ffiaally in acoeptiog, eeema to me 
to be that an upanayanam will not be valid 
nnlesa performed by the fatber or in hie ab- 
lenje another kineman in the family to wbiah 
tbe boy eoDaeroed aatoally belonge, that his 
npanayenem performed in a family whiah 
he had not m laot entered, wonld be invalid- 

“n ij “u "““I" ““ J '‘P^”ovanam oan and 

ahonld be performed again. This aniails 
Ibat the irregalar performanae of an upanaya. 
nam in a family inln which the boy is 
wrongly believed to have entered, ia a nnllity 
and 10 no bar to hie enbecqoent adoption 

1 bo le.nlt i, that the lower Conrt'e 
dcoiei. n oannot etand and that we mn.l in 

« 
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will be retarned on the evidenoe on reoord 
within two months after the re opening of 
the lower Coart. Seven daye will be allowed 
for bling objeetioce. 

Phillip?, J.—I agree, and have nothing to 
add. 


In oomplianoe with the order oontained in 
the above jadgment, the Temporary Snbor* 
dinate Jadge of Rajabmandry sabmitted the 
following 

FINDINGS.—The eait has been remitted 
by their Lordships of the High Coart for 
Gndings on the following isBDea:^ 

(9) Whether the adoption of a daughter’s 
eon is illegal and invalid aooording to Hinda 
Law ? 

(10) Whether the oastom of adopting a 
daughter’s son or a sister’s son obtains among 
Brahmins thronghoDt the Madras Presidenoy 
or whether, as contended by plaintiff, it 
obtains only in (he soatbern distrists nf the 
Presidenoy and does not obtain in (he 
Andhra'or Teluga portion of this Presi* 
denoy ? 

(11) Whether the oiroamitanoes in psra* 
graph 6 of the plaint are trae, and, if so, 
whether they render the 2nd defendant's 
adoption invalid r* 

(12) Whether the enaoession <o the 
estate of Vegayammapeta is governed by 
the law of lineal primogenitare r' 

(16) Whether the adoption is contrary 
to the provisions of the Impartible Estates 

Aot ? 

2. iih ia$ue .—In the oase in bhagtcnn Singh 
V. Bhagwan Singh (26) their Lordships of 
the &ivy Ooanail held that the adoption 
of a motber’e sister's eon by a Hindo of 
any of the three regenerate olaspcs (Brahmins, 
Kshatriyas and Vaipyas), equally with the 
adoption of a daagbter’s son or a eister’s 
eon, is eontrary to Hindu Law, that the 
aneient texts sondemning suab adoptions 
are not merely monitory bat have been 
judiaially deaided by all the Ocurts to be 
positive prohibitions, and that their effeat 
is to make suah adoptions wholly void. 
Their Lordships also held that the law 
on the tubieat has been settled in snab a 
way and (or suah a length of time ae to 

(26) 21 A. 412 (P. 0.)i I Bom. L. R. 81I| 3 0. W. 
w 464( 26 T. A. 163| 7 Bar. P. C. J. 473; 9 lod. Deo. 

Il.a.) 971, 


make it ineompetent to a Court of jnstieg 
to treat the question now as an open one* 
The desision of their Lordships is quite 
imperative and oonolneive on the point| 
and it must aoeordingly be held on the 
9th issue that the adoption of a daughter’s son 
among the three regenerate elasses is illegal 
and invalid aooording to Hindu Law. It 
is of oourse admitted for both the parties 
that snob adoptions are not prohibited by 
law among the audraa, 

3. \0th is$ue :—This issue relates to the 
question of the oastom among Brahmins of 
adopting a daughter’s son or a sister’s son 
set up by the defendants. The defendants' 
•onteniioD is that the oastom prevails 
generally throaghoat the Madras Presidenoy 
as in several other parts of India. For 
the plaintiff it is, on the other band, asserted 
that, thoagh the oastom obtains among 
Brahmins in the eonthern distriots of this 
Presidenoy, it is not in vogoe in the 
Andhra or Telaga portion of the Presi* 
denoy. The parties to the adoption in the 
present oase are Niyogi Brahmins of the 
Godavari Distriot in the Andhra ooontry. 

4. In referenoe to the qaestion of the 

oastom involved in the issue, the learned 
Vakil for the defenoe raises a pre* 
liminary point of law as affeotlog the 
harden of proof. His oontention on the 
point is that, in the Fall Banoboase re* 
ported in Vagidir.ada v. Appu (27) the 
oastom rf adopting a sister's son or a 
daughter’s son among Brahmins in soatbern 
lodii was rcoogoised by the High Ooart 
as being a valid one, and that that decision 
mast, in the oaaal oourse, govern the 
Brahmims in tie whole of the Madras 
Presidenoy, inoloding also those in the 
Andhra distriots. The argumenle in support 
of the oontention are oategorioally set forth 
in paragraphed to 11 of the 2Dd defendants 
affidavit, Eihibit 146-L, and it is hardly 
neoessary to reiterate them here. Oo the 
other band, it is pointed out for the plaiut* 
iff that, though the issue and the 
finding in the 9 Madras oase purport to have 
referenoe to the prevalenoe of the 

oostom in Southern India, the oase 
arose among the Brahmins of the 
Tanjore Distriot, that the iostanoes 

of eastoio addaoed in the oase were 

(27; 0 M. 44 (P. B.;i 8 Iq(|, 0oo. (n. f.) 427 
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limited to the Tamil Dietriots of Taojore, 
Triebioopoly Madora and TioDevelly and 
that, thoogb tbeir Lcrdsbips id the oonrae 
of the jodgmeot iDoideotally adverted 
to an iDstanee among the Telago Brabmine 
of Madras and to btrange’e Hinda Law in 
refereoee to a ease from tbe Ooddapah 
Bistriot, there are indioatioDe in tbe jndg- 
naent itself that the aotnal finding related 
in partioolar to tbe soothern Distriots in 
the Presideney. In support of this eonten* 
tion, referenoe is made in partionlar to the 
observations of their Lordships at page 53 
of the report, where they expressed them¬ 
selves as follows 

*’ We are satisfied that the practise of 
making enoh adoptions have prevailed 
among Brahmins in what are now the 
soatbern diatriots of this Presidency from 
time immemorial, ’’ 


Tbe learned Pleader for tbe plaintiff has 
also referred to Bhattasbarya’s Hindu Law, 
3rd' Edition, page 75, Sarasammal v. 
Balaratnacharlu (28), Qanga Bahai y, Lskhraj 
Singh (18) and Ganapati Aiyer’a Hindu 
Law, pages 55 and 56, where tbe Andhra 
sountry or Telingana is recognised as a 
distinet unit of territory apart from tbe 
Dravida proper or Tamil country, though 
both of them, for purposes of general law, 
eome under tbe main Dravida olaseifisation, 
m whieh are comprised Andhra, Carnataka. 
Qhurjhra, Dravida (Tamil) and Maharashtra 
as Bub.elaeei6«ations, The Pleader also 
D ” inOWn SukhBamv. 

Parbait (29) where the ruling in ropidinada 

V, Appu (27) has been understood as re* 
flognising tbe onstorn only among Brahmins 
in the southern distriots of this Presidency, 
1 . e.. Tanjore, Triohinopoly and Tinnevelly. 
Boutbern India, as generally understood, 
inoludes ^t only the Madras Presidenoy, 
but also Hyderabad, Mysore and part of 
tbe Bombay Presidenoy, south of the line 
joining Outtaok with the Gulf of Oambsy; 
and it could not possibly be that their 
Lordshipe ID tbe 9 Madras case intended 
to find the ezistenoe of tbe custom in 
all said oountries. In tbe course of tbe 
wport, their Lordships observe as follows 
at page 50 in referenoe to a case from 


(28) 1 M. H. 0. B. 420. 


the Cuddapah District oited in Strange’s 
Hindu Law 

The ease was, it is true, one from tbe 
more northern part of the Presidenoy. But 
the learned Judge in bis remarks speaks 
of tbe custom as prevalent generally. ” 


This reference to Cuddapah as tbe more 
northern part of the Presidenoy and the 
doubt expressed by their Lordships in away 
as to the importanoe of tbe ease on that 
ground, also seems to afford some indica* 

tion (bat the expression “ Southern India ” 

may have been used by their Lordships in 
the ruling in its restricted sense as 
applying to the southern part of this 
Presidenoy, i. the portion south of 
Madras (oily). It cannot, of course be 
seriously disputed that, for purposes of 
general law, there are only two main 
recognised schools, tbe Benares cr Mitaksbara 
School and tbe Bengal or Daya Bbaga 
School; but it cannot, I think, be on that 
ground contended that the customary law 
obtaining in the different tfrritories com- 
piised ID a particular school must always 
be uniform and identical. It is also true 
that in tbe 9 Madras case their Loidships 
did not confine the scope of their enquiry 
to the Tamil Districts alone, but proceeded 
on broader lines ; but it does not appear that 
their Lordships intended to find tbe exist* 
ence of tbe specific custom among Brah. 
mins of the Andhra District in particular, 
^ough Mayne, and some other authors on 
Hindu Law, seem to have understood tbe 

ruling as applicable to Southern India in 
general. 

5. I, therefore, hold that the burden of 
proof as to the custom has been correctly 
set forth in the issue. Further, both the 
parties having actually adduced all available 
evidence on the question raised, the diecos- 
Sion under notice most be said to be of 
purely academic importanoe at this stage. 


V. itiuu, ID reierenoe to tbe law as to 
the essentials of a valid custom and tbe 
sort of evidence that is necessary in proof 
thereof, their Lordships of the Privy Council 
roled in tbe rase Bamnad cum [Collfctor 

(3)] that under the Hindu system of law 
clear proof of usage will outweigh the writ 
tep text of the lew. In the eeL fn 
8tvananan:a Pmimal v. Uullu Samallrtgd 
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Sethurayar (30) it was laid down as fol¬ 
lows : — 

What the law requires before an alleged 
oaatom oin reoeive the reoognition of the 
Coart, and so acquire legal foroe, is satis- 
faotory proof of usage so long and invariably 
aoted on in praotise as to show that it 
has, by aommon oonsent, been sobmitted to 
as the established governing rale of the par- 
tionlar family, elass, or distriot of oonntry ; 
and the eoorse of praotioe apon whiob the 
oastom rests mast not be left in doabt, bat 
be proved with oertainty.” 

Id the ease in O/'paliyyan v. Raghupitiay’ 
t^an (31), whiob related to the adoption of 
a sister’s son, it was ruled as follows:— 

* The evidenoa should be suoh as to prove 
the uniformity and oontinuity of the usage 
and the oonviotion of those following it that 
they were aoting in aoordanse with law and 
this oonvietion must be inferred from the 
evidenoe.” 

"Evidenoe of aots of the kind, aoquies- 
eenoe in those aots, their publioity, deoisions 
of Courts, or even of panchaynt$ upholding 
suoh aots, the statements of experieuoed 
and oompetent persons of their belief that 
Buoh aots were legal and valid will all be 
admissible, but it is obvious that,...evidenoe 
of this...kind, will be of little weight if 
unsupported by aotual examples of the usage 
asserted.” 

Again, in Sranjoli lUath Vishnu Namhitdri 
V. Eranjoli Illath Krishnan Nambudri (32), 
whiob related to the adoption of a sister’s 
flOD among the Nambudri Brahmins of the 
west ooast, it ie stated thus:— 

” At the same time suoh a usage as is 
asserted must be proved by olear and 
anambiguous evidenoe; and it must be shown 
that it is ezeroiaed in pnrsuanoe of a sustom 
understood to have the foroe of law and 
not to bs a merely repeated violation of 
law," 

Id the Full Benoh oaio in Vayidinada v. 
Appu (27) their Lordships adhere to the rule 
in 6ivynananja Verumal v. Muttu Samalinja 
iSo^^urat/ur (30) and BranioU lUaih Vis\nu 
Manbudri v. Branjuli Illath Kruhnan Waoi- 
hudri (32), and refer to the ruling of the 


Privy CouDoil in Ramalakshmi Ammal v, 
Ferumal Selhurayar (33), where it was de¬ 
cided that it is the essense of speoial 
usages modifying the law that ;bey should 
be anoientand invariable, and it is further 
essential that they should be established by 
dear and unambiguous evidenoe. [See pages 
4b and 45 of the report], Jn referenoe to 
the case in Gopalayyan v. Raghupatiayyan 
(31), in the oonrse of wbish it was said 
that the Court was not prepared to re- 
oogniee the existense of any oustomary law 
in the oase of Brahmins of wbioh no traoe 
appears in any written authority of the 
plase to whioh they belong, their Lordships 
of the Full Benah in the 9 Madras ease 
observe as follows, at page 45 :~- 

“aU that the Court intended by the 
observations, from whiob this inferenoe is 
drawn, was that strong proof of u^ags 
must ba produced to establish a oustomary 
law at variance with the law deolared in 
written treatises.” 

In Mirabivi v. Velhyjnna (34), their Lord- 
Bbip4 of the Madras High Court, in dis- 
tiDguishing a practice from a oastom, remark 
that, though a praotios might be mors or 
less common, it does not become a oastom 
unless it was ooosoionsly accepted as having 
the foroe of law. 

7, In referenoe to the inter-relation bet¬ 
ween a oastom and a rule of law, Mayne 
in his learned work on Hindu Law, 8th 
Edition, observea thuf, at pages 58 and 
57:- 

" The next question is as to the validity 
of onstoms differing from the general Hindu 
Law, when praotised by persons who admit 
that they are enbjest to that law. Accord¬ 
ing to the view of oustomary law taken by 
Mr. Austin, a custom can never be con- 
eidered binding until it has become a law 
by some Act, legislative or judicial, of the 
severeigo power. Laugoage poiutiog to the 
eame view is to bo found in one judgment of 
the Madras High Court. But ouch a view 
oauDot now ba eaa ained. It is open to the 
obvious objection that, in the abaeooe of 
legislation, no oastom could ever bo judi,- 


i 30) 3 U. H. 0. B. 76 at p. 77. 

31) 7 M. H. 0. a. 350 at p. 231. 
a3)7M.8 atp. 10(F. B )| 8 lad. Deo, <(«.■.) 
£ 86 . 


33) U M. I. A. 670 at p. 693i ** j*- J*- ® 
a. 652[ 3 Sir, P. 0. J. lOij 3 Sath. P. 0. J- 

aind. Jur. 367i 8 Ind. Deo. (k. i.) 
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eially reoogcized for the Grefc time. Ade 
aisioD ID its favonr woold assome that it 
was already biodiog. The Boonder view 
appears to be that law and usage ao^, 
and re aot, upon eaob other. A belief in the 
propriety, or the imperative nature of a par- 
tieular oouree of oonduot, produoes a uni¬ 
formity of behaviour in following it and a uni* 
formity of behaviour in following a partioular 
oouree of eonduot produeee a belief ihat it 
is imperaiit'e or proper, to do eo. When, from 
either oauee, or from both oauees, a uniform 
and persistent usage has moulded the life, 
and regulated the dealingp, of a partioular 
•lass of the oommunity, it beoomee a oustom, 
whioh is a part of their personal law. Suoh 
a oustom deserves to be reoognised and 
enforced by the Couris, unless it is injurious 
to the publio interests or is in oonfl ot wiih 
any express law of the ruling power.” 

b. To summarise the foregoing, a oaetem, 
before it oan be reoognised by the Court as 
valid, most have these essentials:-— 

(а) It most be anoient and immemo* 
rial. 

(б) It must be uniform and oontinoons. 

(cj It must be shown to have, by oommon 

•oDsent, been submitted to as tbe established 
governing rule of tbe partioular family or 
•ommnnity: or that tbe persons following it 
were ooDvinoed that they were aotiog in 
aooordanoe with law ; or that tbe oustom was 
underetood to have tbe force of law, but 
not (understood) to be merely repeated 
violation of the law. Or. in the words of 
Mayne, who sums up the whole matter, 
there must be a belief in the propriety or 
imperative nature of tbe partioular oourse of 
•onduot eulminating in a oustom. 

(d) The oustom must be made out by 

olear and ooambigQons evidenoe. 

(c) It should not be immoral or opposed 
to publio policy. 

9. Kbile at this 8tage.it will be oon- 
venient to advert briefly to tbe authorities 

ILi P*‘®valen«e of the alleged 

eisewherT ***^**^ Preaidenoy and 

f27?* Kfli/idtnada v. Appu 

127), already oited, the oustom of adopting 

min. if V® eon among Brah- 

to referense 

^he Southern or Tamil Distriote of the 

*^«en.y. And, foUowing that ease, the 


adoption of a brother's fdaughter’s son by 
oustom was upheld in Appavua Bhattar v 
Vengu Bhattar (35). In tbe Full Bench oase 
\u EranjoU IlUth fishnu Nambudri y, EranjoU 
lUath Krithnan Nambudri (32), tbevalidily of 
a oustom of adopting a sister’s eon among 
the Nambudri Brahmins of Malabar was 
recognised. A similar custom has been 
jndioially recognised among tbe Bobra 
Brahmins of tbe northen distriots of the 
North-Western Provinces in Chain Sukh 
Bam V. PatbiU (29). In Pondicherry a man 
may adopt bis daughter’s or sister’s eon 
or aoy one of his wife’s relations, though 
he may not adopt his own brother (Mayne’s 
Hindu Law, 175). Strange in bis Manual 
of Hindu Law. at page 22, role S8, states 
that the custom of making such adoption 
(of a daughter e or sister’s son) even without 
emergency prevails in tbe Presidency of 
Madras, tbe opinion being based on the 
proceedings of the Sudder Court, dated 4th 

though in an earlier 
edition of his book he coems to have thought 

the custom did not prevail in tbe northern 
country (See Exhibit KK 23). Their Lord- 
ships of the Madras High Court in Vat/idinada 
V App« (2/J also refer to another casein 

f^n"°fn ® n, page 

100, in which, in the year 18U6, it was said 

that in practice the adoption of a sister’s 

son by persons of all castes is not uncommon ” 

It 10 in referenoe to that ease that their 

Lordships said it was from Cuddapab. In 

the course of the ruling, their Lordships 

also refer to the unreported ease of Inguva 

Brahmani y Venkatalahhmi Ammal between 

Telugu Brahmins (as the name of the 
parties mdioate) of Madras (Town) on the 
Original Side of the High Court, in which 
the adoption by a Brahmin of a sister'e 
son wae upheld. In that case, whioh was 
of 1859, evidenoe bad also been given of 
the praotioe amongst Brahmins of making 
adoptions of daughter’s and sister’s sons and 
Pandits alio were examined as witneasan 

52 and 5d of the report their Lordehips 
advert to the praotiee of the adoption of 

fiaJioo" irwLT 

daaghter’e eon), reeognieed (hy Hindr^ 
m these terms:— 

(35) 16 M. L. J.2U. 
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The praotioe of makiog an appointed 
daaghter wbofe sod, if ebe had one, beoame 
the son of the father making the appointed 
daughter, if he had no male issne, was a 
mode of afHliation prevalent from the earliest 
time, even before the widow and daaghter 
had a plaoe assigned to them by the Mitak* 

shara in the line of heirs.Whatever 

doubt we may have as to how far the 
adoption of a daughter’s eon is insonsiatent 
with the theory as to the invalidity of the 
adoption of a son within the prohibited 
degrees of oonneotioD, the usage may still 
be fairly referred to those teits whioh 
reoognise the praotise of oreating a daughter’e 
son heir by appointmenf, the only differenee 
being one of form and not of prinaiple, the 
ooDSent being given in the one ease at the 
time of marriage, and in the other at the 
time of adoption.” 

In support of that oonolusion, their Lord* 
ships also quote with approval a passage 
from West and Buhler’s Digest of Hindu 
L^w, Volume II, pages 884 to 88^. See also 
Minakahi v. Ramanada (36) where the adop* 
tioD of a daughter's son is juetiOed on the 
cld doetrine of Putiika Putro, In the ease 
in NaraBammal v. Balaramacharlu (28), 
whioh was from the Qanjam Distiiet, 
the adoption of a eister’s son was 
held to be invalid on the opinion of a 
Pandit of the Northern Division. In that 
ease, no ouetom was pleaded by the parties 
and it was in that oase that the High 
Court ruled thatuo eustom, how long so ever 
oontinued, whioh has never been judioially 
reoognised, oan be permitted to prevail 
againet distinot authority (Hindu Law Texts), 
an opinion whioh has sinoo been held to be 
erroneoue. 

II, It will thus be seen that the ouetom 
as to the adoption of a daughter’s son is 
traoeable in its origin to the old Hindu Law 
itself, whioh reoognised the affiliation of an 
appointed daughter’s son though now obsolete. 
It oannof, therefore, be seriously doubted 
that the oostom, where it ie found to exist, 
ie referable to a legitimate eourae, and the 
antboritiee oited above eetablieh the ex* 
istenee of the eustom not only in the 
Southern Distriots in this Presidenoy but 
also in some of the Andhra traots like Cud* 

(86) 11 M. 4Q At p. 66 (F. B.)| 11 lad. Jor. 449] 

4 lad, Doo. (ir. o.) 86. 


dapah and Madras Town, and generally in 
other parts of India also. 

12. Then, oomiog to the question of the 
existenoe of the alleged oostom io the 
Andhra or Telugu portion of this Presidenoy 
in partioular, the evidenoe in the case being 
of a voluminous obaraoter, both the parties 
have for faoility of referenos, been per* 
mitted to put in printed statements prepared 
on the basis of the oral and dooumentary 
evidenoe bearing on the point. The defendants* 
statement, whioh sets forth 65 instanoes 
of adoption r<>lied on for them is marked 
as “Statemeut A” anl tbe plaintiff’s state* 
meat, whioh analyses tVe oral and doou* 
mentary evidenoe on his side as tStatement 
B.” The instanoes relied on by the defend* 
ants wilt Brst be taken up seriafim, and 
then referenoe will be made to tbe 
rebutting evidenoe adduoed by the plaintiff. 

[The Court here disoussed and oonsidered 
the effeot of G5 speoiBo instanoes of adoption 
of daughter’s and sister’s sons ] 

55. With these remarks, I hold that tbe 
oostom of adopting a daughter’s con or 
sister’s son prevails generally among the 
Uriya Brahmins of the Ginjam DUtriot, 
and that instanoes Nos. 44 to 65 addnosd 
by the plaintiff oannot be otherwise than 
true. 

56. In addition to the aforesaid 65 in* 
stanoes of speoiSo oases of adoption, re* 
lianoe is plaoed for 2ad defendant also on 

two Wills Exhibits 61 and 126 of let 
February 1898 and 24ih August 1895, 
under whioh one K. Papayya and G. 
Narasimharao, respeotively, gave aothority 
to their wives to adopt a daaghter e son. 

It does not appear from the evidenoe if the 
power was exeroieed by either of tbe women ; 
but the doouments are relied ou as indioat- 
ing the oonsoiousneea and oonviotion of tbe 
testators as to the validity of snob adop¬ 
tions. 

57. For a eimilar purpose, relianoe 
plaoed for the defense also on the reviied 
deoree of the Provinoial Court of Appoal 
of the Northern Division in Original Sail 
No. 47 of 1834 Bled aa Bxhibil 131, 
Somappa, the plaintiff in that ease, was 
the father-in-law of the 1st defendant herein 
(see the pedigree Exhibit I). That enit, 
having been brought by him for poMeeefoQ 
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of the plaint estate, his paternal ancles 
Wnmapati, the Brst defendant therein, raised 
the plea that the plaintiff had b33D given 
away in adoption to hie maternal grand* 
mother while an infant. (See page 640 of 
the printed record). The adoption set np 
for V7amapati was no doubt not troe ; bat 
there remains the fact that snob a plea 
was set op so long ag} as 1834 in all 
serioasnees as a tenable one, provided it 
eoold be established as a faot. It is eon* 
tended for the defenoe, and I think not 
without some reason, that the faot of snob 
a plea being set np indioaten the soaial 
ooDSoioasness of the oommunity at the time 
as to sooh adoptions. 

58. Lastly, a judgment of the local 
Additional Sub-Coart in Original Suit 
No. 40 of 1902 (Exhibit 123) is relied on 
for the defenoe, in whieh the adoption of 
a daughter's son among the Vaieyas of 
Uajahmandry was reoognised on the autho¬ 
rity of Vayidinada v. Appu (27) in the 
absence of any evidence adduced by either 
party. 

59. Besides speaking to the specific in¬ 
stances of adoption of a danghler’s son or 
brother a daughter's son or a sister's son, 
many of the defence witnesses also refer in 
their depositions to other instance! within 
their knowledge and also to the existence 
of a oastom in regard to such adoptions in 
general. Their evidence, as a whole, indicates 
to their belief inthe validity of such adoptions 
on the basis of oastom. 

60. Then, coming to the rebutting evi¬ 
dence adduced on the plaintiff’s behalf, 
his statement B analyses the evidence under 
four classes. Glass 1 consists of the evidence 
of the plaintiff’s witnesses that speak to 
cases where a person, having daughter’s 
ions eligible for adoption, adopted a brother’s 
son or a gnati or other sapinda, giving 
some property to the daughter’s sons. 
The witnesses Nos. 2, 5,15,18,20,21,24, 
37, 3d and 41, speak to oases of adoption 
of brothers’ sons, Nos. 1, 9, 16, 19, 22, 29, 
31, 32, 33, 34 and 36 of adoptions of 
tggotTa$, and the others of adoption of 
gnaiis. Glass II consists of oases where a 

daughter’s sons whom he 
•onld have adopted, distributed the pro¬ 
perty among daughter’s sons without adopt¬ 
ing any one. Glass III consists of cases 
in wbiob a person appointed one of the 

40 


daughter’s sons to perform bis obsequies, 
eto., giving him a large portion of bis 
property and giving smaller portions to the 
other daughter’s sons. Some of the eases 
in the said three classes are also supported 
by documents in reference to the distribu¬ 
tion of property. Under class IV is set 
forth the evidence of plaintiffs’ witnesses, 
some of whom are also Pandits, who state 
that they are not aware of the custom and that 
the adoption of a daughter’s son or sister’s son 
is prohibited by the Sastras. Some of them 
also say that they intended to adopt daugh- 
tor's sons, but that they adopted others 
among their sagotras or gnatir, etc., on 
being told that euch adoptions were pro¬ 
hibited by the Sastra?, and also on th® 
ground that they were not satisfied with 
the existence of such a oastom as would 
warrant an adoption of the kind (plaintiff 
witness No. 4). 

61. For the plaintiff, reliance is also 
plaoed on a case that came up before the Dis¬ 
trict Munsif’s Court, Narasapnr, in Original 
Suit No. 102 of 1868, in which the adoption 
of a sister’s son was held to be invalid, lo 
that case, the adoption itself was held to 
ba true, though made without the authority 
of the husband. The decision in that case 
proceeded on the general law as laid down in 
Naratammal v. Baliramocharlu (28) and 
Jivani Bhai v. Javu Bkai (37). No custom 
was pleaded in that case, nor was there any 
inquiry about the same. 

62. In reference to the evidence of 
plaintiff’s witness under classes I to Iff of 
his Statement B, it may be observed that 
the oastom relied on for the defence is not 
an imperative or obligatory custom binding 
on the community in general as in the 
case of inheritance or succession, but only 
an optional one limited in its operation. 

It is not the defendants’ case that every 
childless man having a daughter’s son 
when making an adoption is bound by tbs 
custom to adopt him alone in preference to 
another, What is claimed for them is 
only that the oastom or usage permits the 
adoption of a daughter’s eon also at the 
choice and selection of the adopter. 

63. As to the choice of a boy for adop¬ 
tion according toSastras and how it has been 

(37)2M. H.C. B.402. 
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varied j?radaal!y Mr. Mayne in his Hindu 
Law. observes as follows at pane 171: — 

“ rienop, in the first plaee the nearest 
male sipinda should be seleoted. if suitable 
in other respeot«‘, and. if possible, a brother’s 
son as he was already, in contemplation of 
law. a son to his uncle. If no such near 
iraptnda be available, then one who ie more 
remote ; or in default of such, then one who 
was of a family which followed the same 
Hpiritual (;nide. or. in the case of Sudrae. any 
member of the caste. Probably, this rule 
was stronf^thened by tbo feelincr that it was 
unjust to the members of the family to in* 
troddco a strangor if a near relative was 
available. Originally, it seems to have been 
a prdoept. Subsequently, it sunk to a mere 
recommendation. It is now settled that the 
adoption of a stranger i.q valid even though 
relatives otherwii^e suitable are in exi-ttenoe.” 

61. The above bsing the law as to the 
selection of a boy in adoption, a ohildlens 
Hindu may choose to follow the strict letter 
of the law by adopting a sipinda or sigotr t, 
in the order of preferencr, or a stranger, or 
may adopt a daughter's son acording to 
accepted ouitom, if one should be in v.)gue, 
Adoption itself being optional, ho may not for 
reasons of his own, adopt anybody at all, 
but make an arrangement for distribution of 
bis property at his pleasure. That being so, 
the instances included in classes I to III of 
plaintiff's statement do not seem to be of any 
real importance as disproving the custom 
relied on for the defence. 

65. As to the evideuoo of plaintiff’s witnes* 
ses under class IV, the persons concerned 
are apparently followers of the orthodox 
view, who prefer to act in accordance with 
the strict letter of the Sastras. The custom 
relied on iu this case being, as already stated, 
of a restrictive operation it may be that the 
plaintiff witnesses and other persons in the 
eommunity for the matter of that, may not 
be directly aware of the existence of the 
oustom, having apparently bad no occasion to 
have knowledge thereof. In the case of a 
dostom, what the law requires seems to be 
not that each aud every member of the 
lommanity should have direct knowledge 
thereof which cannot be expected in the 
ordinary course of human conduct especially 
in regard to a permissive custom^ but only 
that the persons following, it ebonld act, 
under the eonviotioo that they were aeting 


in aooordauoe with a custom understood to 
hsve the force of law and (understood) not 
to be merely a repeated violation of law, 
and that the community coming into eontaot 
with such acts should acquiesce thereio. 
According to the case in Qopalayyan v. 
i?a( 7 ^Mpa/tai/t/' 2 a (31), already oited, suoh a 
conviction or consciousness has to be inferred 
from the acts of the kind, acquiescence in 
those actf. their publicity and so on. The 
aoqaie((o$nce in such acts would, in general, 
bp. on the part of the members of the com* 
munity who get cognizance thereof by direct 
knowledge or information and also on the 
part of ths Governmsut, etc.. See Chain 
Snkh Ram v. Parhati (’^9). The case in 
Juginjhandas Mangaldai v. StT Hangaldas 
Nathubhoy (38), related to an obligatory 
oustom of general application, an! i) thus 
clearly distingnishabU. 

66, The affiliation of a Putrika Putra or 
iipfointed daughter’s son is as old as Hindu 
Law, and tcording to the royj'dm'jia v. 
Appu (27), the practice of the adoption of a 
daughter’s son is referable to the old doctrine 
of Putrika Pulra, though now obsolete. The 
emtom of such adoptions has been in vogue 
among Brahmins in several parts of this 
Presidency and elsewhere, as stated already 
in paragraph 10 above ; and if Brahmins in 
the Andhra Districts of the Presidency m 
practice make such adoptions it cannot be 
deemed that they did so without conscious* 
ness of the old Hindu Law as to Putrika 
Putra or of the custom in vogue in different 
parts of the Presidency. No Brahmin with 
any sense can be expected to go through 
such a serious act as an adoption for the 
mere fun of it, unless he be fully conscious 
of its eflBcaoy; and the Andra Brahmins, M 
the plaintiffs would have them, moat indeea 
be a peculiar people if they make adoptions 
without each oonsoioasness and conviction. 

67. Ac for the acquiescence of the 

nity in such acts, there ie a large enough body 
of evidence on the defence side to show tbai 
such adoptions were made with duo publiciV 
and that they were acquiesced in 
relatioofl aod other members of the po • • 
In some of the instances adduced m ine 
case, the adopter held mira$i office, to which 
the adoptee saoceeded with the sanction o 
Government. The plaiutiff's witnesses Ihem- 

(38) 10 B. 628 at p. 643; 5 Ind. Dec, (i». ■*) 743« 
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selves do not say that the persons that made that the 
adoptions of the kind were oslraeizsd 
by the sooiety or suhjeat to other similar in- 

eonvenieneo. The plaintiff's own witness, 0. 

Snbhavadhanln (Exhibit A), who, on his own 
Showing, IB an orthodox man veraed in the 

baatrae and who profesBea to have declared the 
invalidity of the adoption proposed to be 
made by Sivarama Does of Instance No 5, 
himself 6xed the mukurtham for the adop. 

A f oeremony with his presence 

ftnd took his sambhavani dnly. Sooh con- 

docton the part of an orthodox Pandit like 
the witness ludioatee that persons of his like 
entertain no pirtianlar repugnance or abhor¬ 
rence in reference (0 such adoptions, though 
ey may not themselves have reoDurse to 
them in their own case, but prefer to aot 
up to the letter of the Sastras. And, as in- 
dicated ,n the rnling in Vayiiinada v. Appu 
UD. the rebuttiug evidence in each cases 
ought to be directed to show ’‘that the 
members of the community declined to re- 

adopted. 

or that the omtom is repugnant to the 

that it is 

egirded a« made lo violation of law/' the 
expression Jaw osed in the ruling being 
understood to be customary law. since other* 

wise every custom would in a sense be a 

V ation oi the Sastraio injunction. (See 

Lilt I" 

Lordship Jostice 

fhow^"TR /V a oaee was 

Bhown on the defendant's behalf where the 

adoption of an only eon by the Lingayate 

hese parts was disowned or repudiated 

British " ""T V" 

Uritish. In Sn Balusu OuruUnyaswayni 

iLi. J A Ramolahhamrna (40) 

0 he ^b Council refer 

to the absence of resentment on the pait of 

deoided law (customary) and the feeling of 
he pwple in upholding the validity of*the 

V r'" 

ihe ’adont f? plaintiff that 

commn?! ^ drowned by the 

to the that the custom is repugnant 

Bommunity or 
40 22 M tnd. Doo. (n. s.) 289. 

22^8 0 W 1 Bom.L. fi. 

P. 0 J 38o!‘fi A- 7 

Pw. (». 1.) 1001 ® 
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community feels any 
resentment in such matters. It is not also 
shown that the adoptions are regarded by 
the commonity in general as violations of 
the (customary) law, though (hey may not 
be in aosordance with the letter of the 
Sastras. As put by the plaintiff's own 
witness Dasaradba Padi, (Exhibit HH-2), 
such adoptions would seem to be regarded 
merely as Oounapikhsham (secondary), 
while adoptions made in accordance with the* 
Sastrae are deemed MukhyapaksKam (prinelpal 
or primary). 


66. Thop. the rebuttiog evidence adduced 
for the plaintiff as a whols does not eeem to 
be of material consequence. 

69. Of the 65 instances of adoptions for 
the defence, 46 are of daughters' sons (l 
to 9. 11 to 16, 18 to 23, 25 to 35, 39 to 41 
43, 46, 4^, 49. 64, 65. 57. 60. 62, 6 A and 
951,6 of a brother’s daughter’s son (10, 17 
21, .17, 36 and 42) and the remaining 13 
are of sister’s eon. Of these inslancep. 28 
are from the Gaojam District, 9 from the 
Godavari District, 20 from Kistna. 7 from 
Guntur and one from Nellore. Of the 28 
instances from Ganiam, 22 (44 to 65) relate 
to Uriya-Brabmina ; and of the rest 6 
(Noe. 9, 15 16, 23, 29, and 41) to Vaishnava 
Brahmins living in the other districts. Of 
the total iostance?, 10 instanced (Nos, 14 
19, 20, 25 to 30 and 43) being held as 
not properly established, there yet remain 
55 instances. Of these, 5 relate to Viahna. 
vites and 22 to Uriya Brahmins and 28 
to Andhra Brahmins. Besides these, there 
are also the Brahmins two Wills (Exhibits 

61 and 126) under which Andhra Brahmins 
authorised their wives to adopt their daugh¬ 
ters’ eons. 

70. As to the instances from the Driya 
Brahmins and the Vaiahnavites the plaint- 
iff'e contention is that they are not relevant 
at all in reference to a custom among 
the Andhra Brahmins. It is no doubt true 
that the Uriya Brahmins come among the 
Panoha Goudas following the Bengal School 

of law and are given to animal food, and 
Bome of them (the Holuvas), who follow 
Bgrioulture as a profession (Exhibit 138-t) 
are rather lax in their religious observances 
but, as spoken to by the plaintiff's witness 
Dasaradha Padi, the law as to marriage 
and adoption is the same to the Uriy^ 
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Brahmin? and the Andhra Brahmins. His 
evidence on the point is as follows; — 

We obseive only Karmas in keeping 
with the Vedas. Yagnavalkya and Mitakshara 
are onr Dharma Sastras. The Sruthi 
relating to adoption ia one and the «ame 
for ns and the Andhra^. * • • We do 

not marry girls who have already attained 
poberty. * • • Widow marriage is not 

in vogae among ns. • • • The daties 

laid down in the Vedae are observed in one 
and the eime manner by all Brahmins.” 

In view of this ovidenop. it does not 
appear that there are anyeasontial differenoes 
in Uw as to marriage or adoption between 
the Uriya Brahmins and the Andhra Brah* 
mins Farther, the Uriyas have been resid 
ing in close proximity with the Andhrae 
of Ganjam for several generation®, so that 
there woold eeem to be no serions objection 
to the Uriya instances also being taken into 
consideration in this case in view of the 8o:pe of 
the issue as settled. Farther evidence in regard 
to BOoh instances having been ralsd oat by 
the learned Sab rdinate Judge, Cooanada, 
in his jodgment in (be previoas litigation be* 
tween the parties (Exhibit QG), their Lord- 
chips of the High Coart in their appeal jadg* 
ment (Exhibit 122) were of the opinion that 
inch evider.oe was relevant and shoold be 
obtained. And, when, in their Lordships' 
opinior, the evidence of the Uriya witnesses 
was relevaot, a similar principle most apply 
to the Yaishnava cases, as well. 

71. Even if the Uriya and Vaishnavite 
inetances objected to for the plaintiff he 
excladed, there woald still be instances 
relating to Andhras. With these most be 
remembered the two oa^es of sister’s son’s 
adoption from Caddspah and Madras Town 
referred to in Vayidimda v. Appu (27) as 
accepted by the Courts in D06 and 1359 
(lee paragraph 10 above). The instances 
onder notice cover a period of over 30 
years from 1832 and come from foar of the 
principal Andhra Districts. It is not to 
be capposed that the defence in the present 
ease baa been able to ezhaoet all cases of 
each adoptions in (he Telaga coantry and 
the cnstom set np being itself of a limited 
operation, (be absence of a larger namber 
of inataocee placed before (be Coart may 
not be deemed to beaierioas defect. lore* 
fcrcnse to a similar matter his Lordebip 


Jastice Eanade observes tbns in Basova v, 
Lingangauia (39): 

Of coarse it has never been oontsnded 
that every person adopting a child was boand 
to adopt an only son. Cases of adoptions 
of one, oat of many sons will natarally be 
more namsrons. Bat this preponderanos by 
itself will not invalidate the adoptions of 
only sons when the castom was properly 
proved.” 

These remarks apply qaite well to the pre* 
sent case al^o. 

72. The castom in the present case has 
been shown to have been in vogae for 80 
years ; and, according to the ruling in Maha^ 
vnyi Debt v. fJaridas Haidar (41), evidence 
showing the exercise of a right in accord* 
anoe with an alleged oaUom as far back 
as living memory can go, raises the pre* 
samption, tboogh a rebuttable presumption, 
as to the immemorial ezisfence of (he 
ooitom The castom set ap in this case being 
according to the 9 Madras case, [Vajfiiinaia 

V. Appu (27>,1 referable to the a6BliatioD of 
appointed daughter’s son recognised by the old 
Hindu Law, it may be taken to have been in 
vogue among Brahmins in general from time 
immemorial. There is also a tezt of Tama, 
quoted in Ghose’s Hindu Law, 3rd Elilion, 
Volaroe 1, pages 633 and 755, which cays tliat 
in adopting (he daughter’s son end the bro* 
ther’s son no ceremonies aro required, 

73. In view of the foregoing, the custom 
relied on in the present case musk ha 
held to bn an ancient one. So far as (he 
limited character of the castom under notice 
admits, the evidence also establishes the 
general uniformity and oontinoity of the 
custom. The various instances adduced in the 
cafe and the general acquiescence therein by 
the community without feeling any re* 
pugnance or resentment over the samn, alio 
indicates a conviction on the part of those 
following it that they have bsen acting on 
accordance with a customary law binding 
on them. The evidence on record, so far 
as it goep, must also be held to be^ *!?.**' 
and unambigaonf; and it is not the plaintiff e 
case that the onatom is immoral or opposed 
to public policy. 

74. I accordingly hold on the 10th issue 
that (he custom of adopting a daughters 

(41) 27 Ind. Cm. 400i 42 0. 4fl5 at p. 472j 19 0. 

W. N. 208j 20 0. li. J. 189. 
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SOD ora sister's son obtains among Brahmins 
of the Andhra or Telogo portion as in the 
rest of the Madras Presideney, 

75. \2ih issue The allegation in para* 
graph 6 of the plaint ia to the elTeot tha^, after 
the birth of the plaint'ff, in or about July 
18?7, the Brat defendant resognised him as 
heir to the estate entitled to sueoaed on 
her death, oeased to perform the annual and 
other aeremonies of her husband and ap¬ 
pointed plaintiff to perform all euah eere* 
monies in his own right. 

76. In referecoe to this allegatior, there is 

no direot evidenae to show that Brst defendant 
speaiBsally ^eoogDi< 0 ^ plaintiff as heir to the 
estate on her death. Tae deposition of the 
defendante’ own witneer, N. Kri^bnayya 
(Exhibit A—68), the family purohit of the 
first defendant, however’, shows that the 
ma^afapamA and annual aeremonies of first 
defendant's husband were being performed 
on the harlhatyam of the plaintiff eyen prior 
to the first adoption of the eeoond defend* 
ant in 1900. The evidenae of the witness 
on the point olearly goes in eorroboration 
of^ the testimony of the plaintiff's father 
(Exhibit A-63) and his deaessed maternal 
aunt’s husband (Exhibit A 36) that the 
transfer of the to plaintiff's 

name in regard to the aeremonies of first 
defendant's husband took plaae soon after 
plaintiffs birth in 1;77. It must, therefore, 
be held that the airoomstanees alleged in 
paragraph 6 of the plaint as to transfer of the 
karihavyam are true, 

77. Next, as to the effeat of soab transfer, 
the first defendant, as widow of the deaeased, 
was bound to perform the aeremonies of her 
husband on her own karthavyam, and any 
transfer of^ karthaiyam to another person 
would be invalid aaoording to Sastra-unless 
it be to a person validly adopted by her. 
If she purported to transfer the katthuvyam 
to any other, her aot would amount to a 
mere delegation of her power and can have 
no binding effest either on her or her adoptive 
ion. The transfer of karthavyam to plaintiff 
after his birth no doubt shows that the 
lady had then no idea of taking any body 
in adoption ; but I do not think her then 
sonduot in the matter debars her for eyer 
from ebanging her mind and making an 
adoption later on, if she has otherwise 
•nihonty for bo aeting. 


7S, With these renarks, I hold on the 
12th issue, that the oirsumstanoes 83t forth 
in paragraph 6 of the plaint are subitintially 
true, but that they oinnot render sesond 
defendant’s adoption invalid, if it should he 
held to he otherwise valid. 

79. 13(4 issue :—The plaint estate of 

Vegayammapeta is inoluded in the Ssbedule 
appended to the Madras Impartible Estates 
Ast (II of 1904), and as snob the sussessioo 
to the estate will bs by the rule of pri- 
mogenitore. The sustom of lineal pri* 
mogeniture as applying to the estate was 
set up by first defendant's father in-law, 
Somappa (II), as against his paternal unole, 
Wamapati, and he sussesded in eitablishing 
the same in Original Suit No. 47 of I83^ on 
the fil<>of the Principal Oourt of Appeal for the 
Northern Division. See the revised desree 
of the Court, Exhibit 131, and ths pedigree, 
(Exhibit I). In a subsequent litigitnn 
brought against the first defendant byagnifi of 
her husband after the latter's death, Origioal 
Suit No. 5 of 1876 on the file of the Sub- 
Court, Cocanads, their Lordships of the Privy 
Oounsil say in their judgment, Exhibit 
MM-l,that it was not disputed before them 
in that oase that the Zsmindari, assording 
to an anoient oustom, was impartible and 
that it bad been held and enjoyed by the 
eldest male member in the direst line apt) 
and inslusive of Somappa (I), the grand- 
father of first defeudant’s father-in-law, 
Somappa (II). In that litigation, and iu 
the oourse of an intermediate litigation 
between first defendant's husband and a 
widowed daughter-in-law of his paternal 
grand-UDole in 1854, the first defendant and 
her late husband no doubt relied 00 a family 
arrangement, uuder whioh the estate was 
assicrned to bis father and also suoseeded in 
their plea; but that sannot affest the anstom of 
lineal primogeniture iu referenoe to the estate 
wbioh bis father bad susaeeded in es¬ 
tablishing in the earliest litigation, espsoially 
when the family arrangement itself proaaeded 
in aooordanae with the pre-existing sustom. 
Their Lordships of the Privy Oounail in 
the suit of lg7i advert to the desision of 
the Provineial Court with approval so far 
ai it went; and all that they say in the 
psnultimata paragraph of their judgment, 
Exhibit MM-1, is that it was immaterial for 
the purpose of the litigation before them to 

deoide who would hayo beea eotitled to 
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Botoeed under tbe onstom if tbe estate 
bad remained part of the joint family 
property. 

80. I, therefore, find on the 13th issue 
that the snoeession to the plaint estate is 
governed by the rale of lineal primogeniture. 
It mnsf, however, be observed that a desision 
on this issue is not quite important for the 
purpose of this suit sinoe, barring seaond 
defendant’s adoption, the plaintiff would be 
tbe heir, whether the ordinary or lineal 
rule of primogeniture governs tbe suooessiop, 

81. 16/^ issue :—Clause 3 of seotion 4 of 
the Madras Impartible Estates Ast (II of 
1904) provides in express terms that nothing 
in that seetion shall be oonstruei to restriot 
the power of tbe owner of an impartible 
estate to provide for the eusoeesion thereto 
in default of heirs. The first olause of the 
seotion prohibits an alienation of the estate 
ezoept under oertain oiroumstanoes ; but it 
does not prohibit tbe creation of an heir 
by adoption according to the Hindu Law. 
Suoh adoptions oan be made under law 
not only by a male owner but also by his 
widow with bis authority or with the assent 
of tapindas. It is no doubt contended for 
the plaintiff that an adoption by a widow, 
when it is made with the assent of fapinJas 
is a sort of alienation ; hot I feel unable to 
accept the position that an adoption of the 
kind can be held to be the equivalent to an 
alienation. 

82. I accordingly find on the ICth issue 
that the adoption in dispute is not con* 
trary to the provisions of the Imparlibla 
Estate's Act, 


concur in that finding and in tbe lower 
Court’s reasons for it and, therefore deal 
shortly with the objections advanced here 
against it. 

The Telugu country begins, roughly, north 
of the City of Madras, being bounded on tbe 
south by the Tamil Districts and on tbe 
north by the Uriya, though there is, parti¬ 
cularly in the case of the latter, no sharp 
division. The materials before tbe lower 
Court consisted, firstly, in general evidence on 
the side of plaintiff, that such adoptions were 
not recognised as valid by Telugu and Uriya 
Brahmins, secondly, on the side of secoud 
defendant in evidence, that they had taken 
place in a soificient number of instances 
in tbe Telugu and Uriya country to establish 
a onstom. 

The general evidence consisted in a num¬ 
ber of statement®, Exhibit HH series. But 
it was inconclusive in the case of two wit* 
nesses, who merely said that tbe adoption 
of a sister’s son was avoided in their families 
on occasions on which it would have been 
possible, as contrary to law and custom. In 
other cases it consisted only in assertions by 
persons described as Pandits, who, if their 
competence in this branch of knowledge is 
presumed, would ordinarily be prone to 
depreciate any preference for onstom over 
adherence to the injunctions of the texts, by 
the study of which they live. In fact, some 
of them, Dasaradha Padbi, Appanna Sastri, 
Lokhanada Misra and Ananta Doss, mention¬ 
ed instances of the adoption of a sister’s son 
without referring to any consequent social or 
religious stigma being imposed. Nothing of 
any value was established by these wit* 


This appeal coming on for final hearing 
on tbe 19th April 1920, after tbe return of the 
finding of the lower Court upon the issues 
referred by this Court for trial, and the case 
having stood over for consideration till this 
day, the Court delivered the following 

JUDGMENT—No objection has been 
taken before ns to the findings on issues Nos. 
12, 13 and 16, which are againtt plaintiff, or 
to the finding on issue No. 9 in his favour that 
tbe adopticn of a daughter’s son is invalid 
under Hindu Law. Argument has been 
confined to the finding on issue No. 10 that 
custom authorizes such an adoption amrng 
Teiogo Brahmins such as the parties. We 


nesses. 

The lower Court has dealt with tbe evidence 
relating to the instances relied on by second 
defendant with great caution and no objection 
has been taken to its conclusion that twenty- 
seven oases of adoption of a daughter’s son in 
tbe Telugu Districts have been proved. It is 
said that some of these cases are inconolasive, 
because they are recent. But the proportion 
of recent cases is not unduly high in view of 
the greater care with which evidence relating 
to them would be obtainable: and there is no 
suggestion that to any the adoption wae made 
to create evidence for this trial. It ii pointed 
out next that in some cases there was, besides 
the adoption, a document transferring pro; 
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perty to the adopted son oonsisteotly with the 
existecoe of doabt as to his position. Dot 
itie possible that this was doe to a desire to 
orevent fatore litigation and this is pro* 
oable in at least three oases, in wbioh the 
adoptive fathers were persons of marked 
respeotability, a member of tbe Legislative 
OoQQoi), a well-known Vakil, and a person on 
whom Government had oonferred the title of 
Diwan Bahador. Then it is argoed that 
some, who speak to these adoptions, dosoribe 
them as aathorized by law, not oastum. But 
these desoriptions are so plainly wrong and 
the oompetenoe of those eonoerned to give 
them so small, that they may safely be 
asoribed to a natnral and very ordinary 
desire to make no ezpiioit innovation and to 
their inability as laymen to draw a legal 
distinction. Lastly, in six oases there is the 
objeotion that the families in qaestion are 
those of Tamil immigrants in Telngn ooantry 
and that, as they have brought their Tamil 
oastoms with them, tbeir adoptions add 
nothing to tbe argnment from tbe instanies 
afforded by Telngn families proper. It does 
not, however, appear from the evidenoe that in 
any case the immigration was reoent or that 
the adoptions in question were regarded with 
dislike or snspioion in their Telngn snrroand* 
inge. Snob a onstom wonld be followed only 
at long intervals and on rare oooasions. 
There is, therefore, no sofEoient reason for 
diseardiog these six eases from oonsidera- 
lion, 

Argnment has next been direeted against 
the relevaney and weight of the remaining 
twenty-two instanoes relied on, on the ground 
that they oaonrred not in Telngo, but in 
Uriya families ; and a similar argument has 
been attempted against the relevaney of the 
fast that adoptions of a danghter'a son were 
held to he authorised by onstom in the Tamil 
dietriots in Fapu’dinada v. Appu (27). The 
exhaustive judgment in that okse no doubt 
dealt statedly only with the southern dis* 
trists ; and referenee has also been made to 
the faot that it was to some extent, founded 
on the sommentary of Vydianadha Dikehitar, 
a work alleged to be authoritative only in 
them. But there is no reason for eupposiog 
that tbe soope of the desision was limited to 
the soathern distriots for any reason but that 
the ease before the Court same from Taujore 
and there had naturally to be some limit to 
the solleetioQ of instanies in support of the 


onstom relied on \ tbe argument from the 
referenoe to Vydianatba Dikshitar is answer* 
ed by tbe observation that his sommentary 
was afterwards treated as authoritative in 
Brinilavana V. Radharmni (42), a case from 
Ganjam, a Telagn and Uriya distriot; and in 
fast in Vayidinidn v. Apirt (27) one instanse 
relied on was from another Telugu distriot, 
Cuddapab. As regards the Uriya iostanses 
before up, there is nothing to support a dis* 
tiootion betweeu tbe onstom they support and 
that of the Telugu oouotry. It has been 
pointed out that tbe territorial division 
between Telugus and Uriyas is partioularly 
iodehoite. Tbe witnesses for plaintiff, of 
whom Dasaradbi Pad hi, already referrred to, 
is the olearest, refer only to differenoes in 
ritual, to marriage with maternal unsle’e 
daughter and to6sb diet as peouliar to Uriyas, 
not to anything of signiEoanoe in the present 
oonneotion. Although Tamil, Telugu and 
Uriya Brahmins differ in language and 
residenoe, all alike, so far as we have been 
shown, agree in aoaeptanse of Hindcism and 
of the Mitaksbara Law; and we oan see no 
reason why tbe judicial reoognition in 
Vayidinadha v. Appu (27) of the onstom now 
in issue as binding on the 6rst mentioned and 
the evidenoe of instanoes in wbioh it has 
been followed among the las^ are not relevant 
and are not of material weight. 

It remains to refer to six instanoes of adop* 
tion of a brother’s daughter’s son, which have 
also been proved. We need say only that the 
validity of such adoptions was regarded as 
standing ou tbe same footing as that of adop* 
tions of a daughter’s son in Vayidiannda v. 
Appu (27) and that in both the natural 
mother would be equally debarred from mar* 
riage with tbe adoptive father. 

We, therefore, aooept all the 6fty 6ve 
iustaneep, wbioh the lower Court held to be 
established, as relevant and, in the absenoe 
of anything to rebut tbe infereuoe from them, 
we regard them as suffioient to prove tbe 
onstom alleged. It should be added that this 
oonoluoion is in aooordanee with the opinion 
in plaoitum 88, Strange’s Manual of Hindu 
Law, 2nd Bdition, page 22, the learned author 
abandoniug therein tbe limitation to South 
India, expressed io plaoitum 92 of tbe First 
Edition of his work, page 1 /. and referring to a 

(42) 12 M, 72j 4 Ind. Doc. (s. a.) 890. - 
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profleedicg of the Sadder Coart ag his 
antfaority. We aoaept the lower Coart’s 
finding and, therefore, wo allow the appeal, 
dismissing the snit with costs throaghoat. 

M. c. p. 

Appeal allotced. 


ALLAHABAD HIGH COURT. 

SicoMD Civil Appeal No. 1461 of 1917 

Joly 19, 1920. 

Prcienf;—Mr. Justice Salaiman and 
Mr. JastiseGokal Prasad. 

RAMANAND ako ctuers —Pl\intiff^ — 

Appellakts 

vertui 

JAI RAM AND others — DlFENDiSTS_ 

Rbspomdents, 

Civil Procedure Code (Act V of lfi09>, n. 47- 
emption iuit^Deoee nwnrdiny ponitestiion on piijmont 
oj purchate-inoney—ihncy poiil—poaseenton not 
obloineil-^Suit for po>■.^e^f.if>n, u hrthcr iwiintninfibl,'. 

Whore ft porson obtftins a dfcron iti n pre-emption 
suit for posPCBflion on payment of the purclinse. 
money nnd paye the mor.ey, hut failo to obtain 
posiOBnion, ho Is not entitled, by virtue of «oction 47 
of tho Ciril Procedure Code, to iiminlftiu a frosh 
suit for posscffllon on tho huMifl of tijo dccreo. 'p. 033 
col. 2,] ’ 

Second appeal from the decision of the 
Additional Judge, Mainpari, dated the 8th 
September 1917. 

Messrs. Piare Lai RanerjVand Qultjri Lai, 
for the Appellants. 

Hr, 0. Agarttala, for the Respondents 

JUDGMENT,—This appeal has been 
FefeFred to a Division Bench, as the learned 
Judge before whom it originally same on 
for bearing doubted the oorreotoess of the 
rule of law laid down in Lakhrani Kuar v. 
Dhanraj Sinfh (1), As alt the antborities 
did not seem to have been laid before 
Bfl in argument we took time to consider our 
judgment. 

U appears that iti If05 the present 
plainlile brought a suit against these very 


deftndante to pre-empt the property wbioh 
ifi now in dispute. On the 28th April 
1905 a compromise decree was passed, 
according to which the plaintiffs were to 
obtain possession of the property if they 
paid Rp. 1,000, within three months of the 
decree; in case of default, the suit was to 
stand dismissed. The plaintiffs paid that 
amount within the specified period bnt 
obtained pcsseasion neither through the 
Court Dor privately. On the 25th April 
1917, long after the period of limitation 
for an application for exeontion bad expired, 
but within twelve years of the last decree, 
the plaintiffs instituted the snit, out of 
which this appeal has arisen, for recovery 
of possession of the property dsoreed to 
them previously. The Court of first instance, 
after much' hesitation, felt bound to follow 
the case referred to above and decreed 
the suit. The lower Appellate Court has 
refuted to follow it in view of certain 
observations made in the Letters Patent 
Appeal from it. In that case a Single 
Judge of this Court had held ; *'the plaintiff 
while in possession of the land in question 
was wrongfully disposeecsed by the defend* 
ant and I hold that the plaintiff ie 
entitled to sooceeed on that ground." This 
was perfectly correct. He, however, went on 
to hold that, oven apart from that, the plaintiff 
was entitled **to sue and sneoeed" upon the 
previous decree. 

In au appeal under the Letters Patent 
[vide Dhanraj Singh v. Lnkhrani Kuar (2)] 
it was held that the plaintiff having got 
actual possession, though out of Court, and 
having been enhsequently disposieieed, was 
entitled to bring a fresh suit. The learned 
Judges, referring to the view that it is 
always open to a deoree*holder to bring 
a suit on the decree at any time within 
twelve years notwitbstaoding that the 
decree has become incapable of exeeution 
by lapse of time, remarked : ' This dictum, 
if correct, would mean that enit after 
enit could be brought upon barred decrees. 

If this is correot law, it is a very alarming 
situation." They were inelined to hold that 
section 47, Civil Procedure Code, would be 
a bar to such a suit, bnt did not think 
it neoesiary to say anything further aa 
the poiut was not neeeseary for the decision 


(I) 82 Ind Cac. «84j Ui. L. J. J02. 


(8) 86 lud, OAI. 601| 14 A. h, J. 7P9| M A 
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o! tbftt aaae and the qaeatioD had not been 
{ally argaed before them. 

There ean be no doabt of the geoeral 
prioalple, that where a Conrt of oompetent 
jariadiotion has adjndioated a eertain som 
to be doe from ooe pereon to another, a 
legal obligation arieea to pay that earn, 
on whieh an aotion of debt to enforoe 
the jadgment may be maintained,” per 
Baron Parke in Williams v. Jones (3). The 
same prinoiple was reoognised in Oivil Law 
where the aotion foanded on the prior 
jadgment wae known as the ariio juJicala. 
Soob an action may be treated as another 
form of exesntion, bat the Legislature may 
prohibit it and prefer the more sammary 
method. We moat, therefore, examine the 
provieioDB of the Civil Prcoedore Code, and 
also review the antboritie.’, in order to see 
bow these provisions have been interpreted 
and applied. 

The ease of Doobee Singh v. Jowkee Ram 
(4) may be pat down as the earliest 
authoritative oaee of our own Provinoes. 
There the plaintiffs had obtained a deoree 
awarding to them one-half of an orohard 
and direeting possession to be given to 
thee. They remained inaotiva for up* 
wards of three yearr, and then brought 
a fresh suit for possession. A Fall Becoh 
of five Judges enuneiated the law as follows; 

where a deoree is merely deelaratory and 
does not require to be oarried into effest 
by prosesa of exeeutior, the right thereby 
declared and aeoertained exists independently 
of any prooess for enforcing it. But when 
the nature of the deoree requires that 
it shoald be exeoated, a deoree>bolder oannot, 
after allowing the limitation period to 
lapse without issuing prooess of exeoutior, 
seek by a fresh sait on the deoree to obtain 
that wbish be should have sooght for by 
exeoutioD.” 

In Earn Jus Rae v. Ram Narain (5) two out 
of the three Judges re aflSrmed the same 
prinsiple and held that seotiou ll of the 
Ast XXfil (to which seoti >n 47 of the 
present Code eorrepponds) had taken away 
the right of a deoree bolder to recover in a 


(8) (1845 ) 67 R. B. 767i 1.3 M. * W. C28s 14 L 
J. Ex. 146{ 2 DowL 4 L. OSOj 163 C. H.202. 

172 ” ® 

(6) 2 N. W. V. 882. 


sabsequent suit founded on his dssree what 
he could enforce by exeoation in the ordinary 
way. 

In Sheikh Oolam Eossein v, Musammat 
Alla Rukhes Beebee (6) the same prin* 
oipld was even extended to a re* 
demotion suit A Foil Bench of fire 
Judges again laid down that, where by a 
former adjudioatioo persons became entitled 
to a remedy by process of execution for 
the recovery of possession, and by their 
own neglect they have lost this remedy, 
they cannot be permitted to revert to the 
position which they held prior to the in* 
stitution of that suit and to ask for a 
remedy by suit. The provisions of section 
60 of the Transfer of Property Act have, 
perhaps, made' the principle no longer ap. 
plicable to redemption Boxtr, vide Sita Ram 
V. Madho Lai (7). Bjt we have not been 
able to find any recent case of oar own 
High Court in which the soundness of that 
principle has been doubted. 

The Madras High Court has adhered to 
the same view. In the oa^e of Sanje<‘viyah 
V. N'lnjiyah (6) it was held that a suit 
does not lie to enforce a liability specific* 
ally Imposed by the decree of a Civil 
Court in the MofossH, the right of sait 
in such a case being taken away by section 
11 of Act XXIH of 1861. 

Iq the ca'e of Mutluvelu Pillai 
V. Vt/thilinga Pillai (9) it was laid 
down that that section takes away 
from the parties the right to try by a 
fresh suit any question relating to the 
enforcement of the terms of the deoree by 
process of execDtiop, and, inaoeordanoe with 
the whole policy of the law of procedare, 
makes every such question determinable by 
an order in a summary proceediog bafore 
the eame Court io the course of execution. 
And the same priuoiple was followed 
in the case of Rargmasary v. Shapfani 
Asary (10) and in the case of Sungara 
Narayin Pillay v Sandir^ Pillai (ll). 

Id the Full Bench case of Periasami 
Mudaliar v. Seelharama Ohettiar (12) which 
was not a case of a suit on a judgment 

(8) 8 N. W. P. 62. 

(7> 24 A 44 (F. U.); A. W. N. (1901) 194. 

(.6) 4 M. H. 0. R 4^3. 

(9) 6 M. II C. R. 166. 

(lOj 6 M. H. C, R. 876. 

(11) 6 M U c. n, ja. 

(12) 27 M. 243 (F. B.), 14 M. L. J, 04. 
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bufc one to enforce ft Hindu aon’e pioug 
obligation to discharge his father’s debts, 
it wftp, however, observed on page 249* that 
'as against the jndgment debtor himself or 
against his legal representative (a ho as 
sneh is equally bonnd by the jadgroent) 
it has long been held that under the 
Indian Proaessual Law the remedy is only 
byway of exeoation of the decree, and that 
no suit could be brought upon the jndg> 
ment.” 

Following the old English practice of 
entertaining suits on judgments of the 
County Courts, a practice at one time grew 
op in Bombay under which suits on judg. 
roents of Small Causes Courts were allowed, 
till this had to be put a stop to after the 
enactment of section 94 of Act XV of I 852 . 
But as for suits on decrees of an ordi¬ 
nary Civil Court the Bombay High Court 
does not appear to have permitted them. 

In the case of Manchharam KalUandas v. 
Bakihe ^aheh (13) a suit for possession which 
had been granted by an unexecuted decree 
was held not to be roaintaiuable, 

In the case of Ki$an Nandram v. Anandran 
Poehaiii 14) the plaintifFs father had obtained 
a decree for possession which, however, was 
never executed. It was held that the remedy 
by a separate suit was barred by section 
11 of Aot XXIII of 1861. 

In the case of Sayad Nait'ulin v. Vankateth 
Praf)A»(15) it was remarked that section 11 of 
ActXXIil cf 1861 and the decisions under 
that section seem to shot a plaintiff, who has 
failed to obtain exerution of a decree in 
his hifinr, from making that decree the basis 
of a further suit, or from obtaining, by 
means of a subsequent suit, that which, 
by adopting the proper means, he might 
have obtained in execution ; and that the 
recognition of such suits would tend to 
prolonged and possibly endless litigation, and 
so defeat the purpose of the Limitation Aot. 

In ibe case of Fakirapa v. Panduranga^ 
pa (Iw it was pointed out that the practice 
of the Bombay High Court to entertain suits 
upon judgments of Courts of Small Causes 
was peculiar and too long to be dictrub- 

ed though it might have been batter if 

(13) 0 B. H. 0. R. 281. 

(14) to B. n. C. R. 433. 

(16) 6 B. 382i 3 Ind Don. (n, b ) 251. 

(16) 0 B. 7; 8 Ind. Doc. (n. b ) 401. 
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such a practice had never been initiated J 
that it was perhaps based on the fast 
that the Civil Procedure Code, with a few 
unimportant exceptions, had not been 
applied to the Bombay Court of Small 
Cdoses; but that no suit would lie upon 

a decree the execution of which was barred 
by limitation. 

In the case of Merwanji Sowoji 
V. A$habai (l7) it was decided that 
even before the prohibition contained 
in section 94 of Aot XV of 1882 a judg. 
ment-oreditor in the Court of Small Causes 
had not the right to sue on his judgment, 
and that the provisions of the Civil Pro* 
oedure Code peolude a jodgment in a 
Court regulated by that Code being enforced 
by a separate suit. 

The Calcutta High Court, though for¬ 
merly upholding the view that no suit on 
judgment liep, bac subsequently gone back 
the other way. In the case of Sanies 
v. Jomir Shnikh (18) it was held 
that a suit cannot be maintained in a 
Small Cause Court to recover the unsatisded 
balance of a decree of each Court. This 
was followed in the case of Moon$hi Qnlam 
Arab v. Ourreemhuz Shaikhjee (19) where 
it was held that no suit would lie in the 
High Court in a decree of the Court of 
Small Causes. A dissenting note, apparently 
for the first time, was struck by Wilsor, J., 
in AHermon^v Dtsue v. Hurry Vofu Vutt 
(20). The learned Judge held that, as a 
general rolp, a suit lies upon a decree 
unless the right is taken away by Statute* 
and tha*, in his opinion, there was nothing in 
Aot X of 1877 to prevent such a suit. It 
is unfortunate (hat this case was decided 
ex partet there being no one on behalf of 
the respondent to present the contrary 
view. Neither section 244 ( 0 ) of Act X of 
1877 nor the previous oases seem to have 
been brought to his notice. This case 
was followed by another Single Judge of 
the Calcutta High Court in Annoda Prasad v* 
Nolo Kt’shore Roy (21) where a suit on an 
order of the Insolvency Court for payment of 
costs was held to be maintainable on the 

(17) 8 B. 1| 4 Ind. Dec. (.v, a.) 876. 

(18) 0 W. R. 899. 

(19) 6 C. 294; 4 0. L. R. 477t 2 Ind. Deo. (n. b.) 

703. 

(20) 7 C. 74, 4 .Shomo L. R. P 0. L. R. 887; 

8 Ind. Deo. (n. b.) 697, « 

(21) 38 0, 660; 90. tr. N. 0Q2. ; < ^ 
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groand that eeotioD 244 of A«t XIV of 
1882 was ioapplioable. and that the soit 
mast be held to have been based on a 
new oaose of aotion as afforded by the 
previons jndgment. 

In the ease of B/ju^^an Dasi 

V. Pelaram Man hi (22) a decree had 
been obtained against an alleged adopt¬ 
ed son (as the representative of the 
wrong doer) nnder the gnardianship of the 
deoeased's widow, bat the adoption was 
found in another suit to be invslid. 
Mookerjee, J., threw oat a scggestion that 

the remedy of the deoree bolder might 
possibly be by way of a suit against (the 
widow) if it be still open to him to 
sae her saoeessfally in view of the pro¬ 
visions of the Statute of Limitation ” 

In the ease of Kalikananda Mukerji v. Bipro 
Da$ Pal Ohouduri (23) one of the defend¬ 
ants having died, a co-defendant was sub- 
etituted in his place as his legal repre¬ 
sentative, and the plaintiff having refused 
to make the widow a party the suit was 
deereed. In a subsequent litigation it was 
found that the widow of the deceased was 
his suooessor and legal representative. The 
plaintiff, being unable to eieoute his deoree 
as the deoeased’s estate was in the posses¬ 
sion of the widow, brought a j^uit for a 
deolaration that the estate in the widow’s 
possession was liable to pay the decretal 
amount. It was held that the suit was not 
maintainable as a suit on a judgment. 

The ease of Rali Oharan ^olh v. Sukhadi 
Sundari Debt (24) was a suit for recovery 
of money* The defendant died daring its 
pendency leaving a Will whereby he had 
appointed the wives of his sons ezeoutriees 
to his estate, the plaintiffs being unaware 
of the ezistenoe of the Will substituted his 
sons in his plaoe and got a deoree. It 
was held that the ezeeutrioes were not 
bound by the deoree and the deoree oould 
not be ezeouted against the eslate in their 
hands. The learned Judges went on, how- 
ever, to remark : “ At the same time, it is 
olear that a suit ean be brought against 
the ezcoutrioes on the basis of the judg- 
ment already obtained", and referred to a 


(22) 21 Ina.Cas. 6 I 95 18 C. L. J. 302; IS C. \V. } 
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number of English and Indian oasep, point¬ 
ing out some divergenoe of judioial opinion 
on the matter. 

It will be notioed that in both the oases 
in Ashi Bhushtn Vast v. Pelaram Mandal 
(22) and Kali Charan Nath v. Sukhada 
Sundari Debi (24) the remarks of the 
learned Judges on the point were purely 
obiter dicta and wholly unneoessary for the 
disposal of those oases. Further, those 
oases are distinguishable, inasmuoh as in 
each the deoree oould not possibly be en¬ 
forced, the real heirs of the deceased not 
being a party to it. These oases oar, there¬ 
fore. be no authority for the proposition 
that a seoond suit on a judgment is main¬ 
tainable in spite of the provisions of sea- 
tion 47, Civil Prooedure Code. 

We have given our best consideration to 
the question before up, and we are of opinion 
that, both on authority and on a correct 
interpretation of seotion 47, Civil Prooedure 
Code, the present suit was not maintain- 
able. Stripped of all unnecessary details, 
the relief olaimed by the plaintiffp, in sub- 
stanop, amounts to asking for the fruits of 
a deoree which they are unable to ezecute 
owing to lapse of time. The suit in effect 
does raise a question “ relating to the 
execution, discharge or satisfaction " of the 
former deoree and oannot be determined by 
a separate suit. The plaintiffs’ olaim in 
reality is that they obtained a deoree for 
p 088 es^ion of this properly, the defendants 
have not given them possession in spite of 
the said deoree, and, therefore, the Court 
ehould oompel the defendants to carry out 
their obligation under that deoree. In cur 
opinion suoh a suit falls clearly within the 
purview of seotion 47 aud if it were not 
we fail to see what other form of suit 
would. 

We may note that Article 122 of the 
Limitation Act can in no way help the 
plaintiffs. As was observed in the case of 
Hari Nath Ghatterjee v. Mohunt idothurmohun 
Qosvami (2^), the intention of the Law of 
Limitation is not to give aright where there 
is not one, but to interpose a bar after a 
certain period to a suit to enforce an exist- 
ing right. In fact, the Limitation Aot 
assumes the ezistenoe of a oause of action 
and does not de6ne or oreate one. 


lojui, |i. Uli; t;. b ir. U.l. 17 In,! 

Jur. 481; flSnr. I*. 0. J, 381; 10 lod, Dec, (n, s.) ossj 
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We think that the deoree of the lower 
Appellate Coort, wae onder the fliroonietanflei 
eorreot. We ao^ordlogly dismiss the appeal 
with aoete inolading fees in this Ooort on 
the higher psale. 

Appeal dumisieA. 


PRI/Y COUNCIL. 

Appbil prom ths Patha Hiqh Coort. 

November 16, 1920. 

Present i—Viseoant Cave, Lord Monlton 
and Lord Phillimore. 

Maharaja SiR RAMESHVAR SINGH 

BAHADUR— Dkcrie-Holder—Appellant 

teriuA 

HOMESHVAR SINGH— Jodomint-Dsbtor 

— Responoert. 

LimtMI„n Act OX of IflOS;, Sch. [, An. 182— 
EreeuUon of lif'cree—Limitntion -Decree not capable 
of execution ^Limitations commencement of 

In order t/) make the proviaion of the Limitation 
Act apply to the execution of a deerjo, the decree 
sought to bo enforced must hare boon in auoh a 
form as to render it capable, in the circumatnncea, 
of being enforced. Tp 838. col P.] 

Whore a decree is passed agninst the eslnto «.f a 
deceased person in the hands uf the judgment, 
debtor, limitation in respect of the execution of 
the decree begins to run from tho ilato on which 
some part of tho estate comes into tho hands «if 
tho judgment-debtor, [p. 63D, col. J.j 

Appeal from a deorej of the Patna High 
Ooarf, dated Map 4th, 19l7, and reported as 
42 lod, 0-8. 666, revereiDg a deeree of the 
Sabordinate Jadgp, Bbagalpore. 

FACTS are eaffiaiently stated in thn’r 
Lordshipe’ jadgment. The Sabordinate Jodge 
allowed the applioation for ezesation, bat (he 
High Court (Sbarfaddin and Rop, JJ ,) 
dismissed it on the groaod that appellant 
sould have ezeeu ed tie desree after the 
Subordinate Judge's desisinn in favour of 
Ekradesbvar in tbe eoit nhioh the latter 
brought against Janesbvar’e widow olaiming 
Janesbvar’s property, »e, after the 24h 
Auguet ISOL 

Henoe this appeal: 

Meeerp. X)e(?r«i/fA#r. 0 ,and A/«,iJ.,for the 
AppelliLt, sobmitCed that me appliaalioo w.ii 
nol barred by limitalioo; the Artiele applio- 

iblo Wft8 Qot 182 but 181. Tbe lodian 


Oonrtg have freqnently held that when there 
isanobstaole preventing ezeeation and not 
in tbe deoree holder's control, he gels three 
years from the time when it was removed. 
Article 182 is for oases when there is no snob 

bar or obstacle : when tbe deoree holder 
sleeps on his rights. 

[Lord Pbillimore.— Might not the appli- 
oation dome under Artiole 182 ( 7 ) on the 

princiole eertum eti quod certum reidi 
poieet ?] 

We submit not: the proper Article is 181, 
The oa?es lay down that you must apply for 
ezesntioD within three years : but if you do 
80 and are unsuoaessful, later applioalioni are 
treated as oontionations or revivals of the 
former ones. This priasiple was followed by 
Sir Lawrenoj Jenkins iu Naray'in Ooiinl 
M‘nik V. Sonj Sadathio (I) 

[ V^iaCODNT Cave. —It would eeem that you 
must make a hopeless applioatioo, or this 
principle will not applyJ. 

It was held in this ease that the deoree* 
holder had three years from the termination 
of the litigation. 

An applioaiion similar to tbe present one 
was held not to bo barred in Shaikh Fanarui* 
din Ahmad v. Jawahir Lai (2). 

[Reference was alio made to Kalyanbhai 
Ihlpchani V. Ohanasham Lai Jadunathji 

(3)J. 

The deoree here was not oapable of ezeeu* 
tion till 1914. 

Thera are a very large number of appliea* 
tioni which do not fall under Artiole 1^2. 

On DO principle of equity oan you be barred 
when there is no remedy you oan enforce. 
Applicatioue under Artiole 182 must be 
applications whioh an be made. That Artiole 
does not apply hero because you cannot get 
your etarting point. 

We reet our case on (his, that till Kkra* 
deehvar got possession of the property we 
could not apply for ezeoution. 

Mr. Dube, for tbe Reepondent.—This appli* 
eatioD is barred by limitation. The two pre¬ 
vious applications were againet the widow and 
against Ekrsdeshvar’a personal properly t 
they were both dismiesed. To be a revival, 

(1) 24 B. 846| 1 Bom. L. B. 8461 18 lad. Doo. 

(n. •.) 764. 

(2) 82 I A. 10?( I n. L. J. 881| 8 A. L. 3 . 897| 9 
O. W. y. eOli 16 U. L. 3 . 269] 27 A. 894 (P. 0.)| 7 
Born. L. B, 488| 8 Bar. P. 0. 3 , 810. 

(8) 6 B, 89| 8 lad. Dco. (if. lO 8ii 
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the prosasa mast ba the Bime anj the &rst 
applioation mast not have baea Boally dis¬ 
posed of. Neither of these o^nditioas is fal- 
6 ]led here. 

Revival ean only ba of ao applioation not 
fiaally dismissed. 

Sury-tnirayana Fandarathar v. Onrunala 
Pillai (4). 

There are maoy other eases to the same 
effeot, 

[Loed PtJiLLiMORB.—I do Dot tbiok you 
need go into them. This oaDoot be a 
revival], 

Neit, 1 submit that the deorea was oapable 
of eseoatioD before 1914. lo effeef, it was 
a deeree against Janeehvar’s estate. The 
desree says : “iu the defeodaDt’s possession*' 
the iadgment, in the bands of the defend¬ 
ant.” Here the legal representative is also 
the heir, and the sole question is did or did 
not the property dessend to him ? 

Aairup Singh v. Ramgolam Roy (5). 

The deoree oould be exesnted as and when 
defendant became legally entitled to the pro¬ 
perly. There was nothing to prevent the 
Court’s selling Bkradeshvar's right, title and 
interest in 1908. Limitation ran from 25th 
Auguet 1908. 

[Lord Philukobe.—T he deoree is not 
against Janesbvar’s estate in the legal owner, 
ship of Ekradeshvar, but against Janeshvar’s 
property in his posseesion]. 

The words of the judgment and deoree 
most be oonelrued with refereooe to eeotions 
234 and 252 of the Civil Prooedure Code of 
16t2 under whiob this deoree was made : I eay 
the deoree is against the deoaased's estate, 

[Loho PfliLLiMOBS.—I oan understand you 
limiting the words of the deoree by the Code, 
but you are extending it.l 

[Lord Mooltom.—Y ou must go by the words 
of the deoree, not by what deoree you might 
have got]. 

1908 ^ was removed on 25th August 

Time begins to run when the judgment of 
the 6rst Court is given : 

Detraj Singh v. Karam Khnn (6), Ruddar 
Singh V. Dhanpal Singh (7), Ohalavadi Koiiah 

^ ^ l*'d. UCO. (n. B.) 

d38« 

(8) 10 0. I ut p. 6} 13 Iiid. Jur J30} 8 Iml. Dec. 

8») l» 

(0)10 A. 71; A. W. N. (1896) *188, 0 Ind. Dec. 
(n. B.}i6. 

(7) 26 A. 166 at p. 160; A. W. N. (1003) 221. 


V. Polocri Alimelammah (8). 

[Lord MoiIlton,-.-! do not think any of 
these deoisioDB touches this oase.'. 

lo ooDstruing a desree to exeontioo pro- 
oeedings, the Court will look at the substai oa 
of the matter : 

Biisegtur Lai Sahoo v. Maharaja Luch- 
matur Singh (9). 

The possession was in law with Ekra* 
desbvar all abng; alternatively, time ran 
from 25th August 1^08. 

Mr. DeQruyther, K. G , replied. 


JUDGMENT. 

Lord PaiLLiuoRE —This is an appeal from 
the High Court at Patoa wbiob has reversed 
a deoree of the Subordinate Judge of Bhagal- 
pore. The question is whether the appellant 
is entitled to exeonte a deoree, dated the 27th 
Jnly 190d, or whether hie right to do so is 
barred by the Limitation Aot of 1908. The 
only provision of that Aot whiah oan 
apply ia Artiele 182 of the Sobednie, ^rhioh 
presoribes three years from the date of a 
deoree or order of a Civil Court as the time 
within wbioh it must be enforoed, subjeot to 
eioeptioDB which do not affest the present 
oase. 


-r- -- - - Of 

Darbhange, who was tbe grandfather god 
predeoefsor in tille of the appellant, made 
a Babuana grant of land to his younger 
son on aonditioD that the Government 
revenne and oesses to whiob it was snb. 
jest should be regularly provided for 
payment over to the Government. This 
younger son died leaving two sons of his own 
Ekradeehvar and Jauesbvar, who lived jointly 
for some time and then divided the property 
Default in the payment to be provided bay 
ing been made, tbe then Maharaja, who was 
the elder brother of the appellant, brought a 
suit in 1898 to recover tbe arrears due 

During the pendency of this suit the apnel 

lant eaoeeeded as Maharaja, and an arranae* 
ment was oome to under which the shares 
and habilUiee of (be two younger brother! 
in the Bobuona were defined. Aocording t" 
this arrangement tbe share in tbe Bahuanl 

of the defau ter was to hr, in the first pC 

liable for cale to realise the amount dns 

U05 the appellant brooght anJth.r 

against Janeshvar for Rs. 18.738-15 fi 

» 


VOi oi ai. m IQ w, j 45. vj u I ^ 

{»)6I.A.m, 6 0. u R. W (P. 0 
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doe for arrears. Kkradeshvar was made a 
party. Daring the pendenoy of this snit 
Janeshvar died in April 1906. and a dispnte 
arose between his widow and Ekradeehvar as 
to the snoaession to Janeshvar’s share. In 
May 190*5 the appellant applied to have 
Ekradeshvar’s name sobstitoted as defendant 
for that of Janeshvar, on the footing that, 
aaaording to the Knlaabar or austoro, the 
former had saaaeeded to him in the property 
in question. In May 1900 an order was 
made to that effect, but the widow, who was 
in possession and alaimed to be entitled, was 
dealared not to be bound by any dearee 
passed in the snit. nor was her intere.st to 
Buffer thereby. Ekradeshvar having admit¬ 
ted the prinaipal claim of the appellant, on 
the 27th July 1906 a dearee was made 
against him for the sum above-menlioned 
and aosts. The decree did nob provide that 
he was to be personally liable, but declared 
that the decretal amount was to be realised 
by the sale of the property belonging t) 
Janeshvar and left in Ekradeshvar’s posses- 
eior, but the appellant was not enabled to 
make any portion of the property of Jane 
sbvar which was in the possession of any one 
else liable for the dearee. 

On the death of Janeshvar, in April 1906, his 
widow had obtained possession of his share of 
the Babunna property. A suit wae brought in 
the Civil Court by Ekradeshvar against the 
widow, claiming that, in accordance with the 
eustom, the property was bis. On the 15tb 
August 1908, the Subordinate Judge decided 
in hia favour. ButoDthe2ud August 1909 
the High Court at Calcutta (execution having 
been stayed meantime) reversed this judg¬ 
ment.* Ekradeshvar then appealed to the 
King in Council, and this Board, on the 22nd 
July 1914, reversed the judgmentt of the 
High Court and decided in bis favour. The 
property in question bad remained through' 
out in the possession of the widow, and it was 
not until after the judgment of the Privy 
CouDoil that Ekradeshvar obtained possession. 

On the 13th April 1908 the appellant had 
presented a petition for the execution of the 
decree of the 27th July 1906 against 
Ekradeshvar, bat the latter had objected, on 
the ground that no part of Janesbvar’e estate 
had come into his handc. and that no pro 


•Am Jaiietwari Babua$in y. Ekradeihicar Sinah. 3 
Ind. Om. 207.—Crd.j 

iSe* tkradtthunr Singh y. Jantihvari Dabua${n, 25 

lad. Cm. 


party m his posEession except what had 

belonged to^ Janeshvar, could be attached. 

rbe Subordinate Judge allowed this objection 

on the 23rd January 1909. After the High 

Court had delivered judgment iu favour of 

he widow in August 1909. the appellant 

further endeavoured to enforce the decree of 

1906 against her, but on the 2lst November ' 

1910, the appliaation was dismissed, on the 

ground that the decree was not binding on 

the widow, and the High Court affirmed this 
uiflmissal. 

In December I )l4, after the deoision of 
the 1 nvy Council in favour of Ekradeshavar, 
the appellant applied to the Subordinate 

decree of 

1906 against him but was met by a plea that 
the claim was barred by limitation. This plea 
raised the question that is now before their 
Lirdships, The Subordinate Judge decided 
the point in favour of the appellanV on tbe 
ground that thedecreeliadthen beoomecapable 
of execution for the first time, Ekradeshvar 
appealed to the High Court at Patn». which 
held that there was no inherent defeat in the 
decree which prevented the appellant from ap- 
plying to enforce his claim so soon as,in August 
1908, tbe Subordinate Judge had decided in 
Ekradeshvar’s favour, and that he might then 
have proceeded against Ekradeshvar alone or 
tbe widow with him. 

Since tbe bearing in the High Court 
Ekradeshvar has died and is now represented 
by his sons, the respondents, in the present 
appeal by the Maharaja to the Privy Council. 

Their Lordships are unable to concur 
in the view taken by the High Court at Patna 
when it thus reversed the decision of the 
Subordinate Judge. They are of opinion 
that, in order to make tbe provision of 
the Limitation Act apply, tbe decree sought 
to be enforced must have been in such 
a form as to render it capable, in tbe 
circnmstanoep, of being enforced. A dearee 
so limited in its scope as that of tbe 27th 
July 1906 under conaideration cannot 
in their opinion, be regarded as being 
thus capable of execution. Under that 
dearee Ekradeshvar wae not made person¬ 
ally liable, nor did it extend to any 
portion of tbe estate of Janeshvar which 
was not in his hands. None of tbe estate 
came to bis hands until after the decision 
of tbe Board in 1914, As to the ability of 
the appellant to have applied to enforee bii 
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slaim when, in Angost 1908, the Smbordiuate 
Judge decided that Elcradesbvar was entitled 
to recover possession against the widow, it is 
enoDgh to point oat that the High Court 
at Calcutta promptly stayed execution 
of this decision, and later on reversed it. 
Neither can their Lordships accede to an 
argument put forward by Counsel for the 
respondents that the decree against 
Ekradesbvar could be treated as a decree 
aginst the estate of Janeshvar, still less 
as one against that estate though not in 
the hands of Ekradesbvai. Their Lordships 
think that the appellant has not been 
shown to have been responsible for the 
delay which has taken place in giving 
effect to his title, which did not become 
complete until after the decision of this 
Board in 1914. They are of opinion tha*’, 
when the Limitation Act of 1908 prescribes 
three years from the date of a decree 
or order as the period within which it 
must be enforced, the language, read with 
its context, refers only, as they have 
already indicated, to an order or decree 
made in such a form as to render it otoable 
in the circumstances of being enforced. This 
iuterpretation appears to them not only a 
reasonable one in itself, but to be in 
accordance with the previously expressed 
opinion of this Board in Shaikh hamar. 
uddin Ahmad v. Jawahir Lai (2). The 
case may also be put in tbie way. The 
decree against Ekradesbvar could not have 
been executed without a further applica¬ 
tion, This application could not have 
been made till Ekradesbvar had come into 
possession of the property of Janeshvar, 
and, by Article 181 in the Schedule to the 
Limitation Act, the period of limitation 
for making an application is three years 
from the time when the right to apply 
ucornes, 

For these reasons, their Lordships will 
humbly advise His Majesty that the 
judgment of the High Court at Patna 
should be reversed and that the decree of the 
Subordinate Judge of Bbagalpore of the 
19lh January 1916 should be restored. 
The appellant will have his costs of this 
appeal and of the appeal to the High 
Court of Patna. 

Appeal alloueJ^ 


ALLAHABAU HIGH COUHT. 

Secohd Civil Appeal No. 1617 of 1917 

July 21, 1920. 

Prewn/: —Mr. Justice Tudball and, 

Mr, Justice Snlaiman. 
LAOHMAN PRASAD AND oracas— 
PL11NTIPF3—ApPELUNTi 
vertu$ 

Musativnai SHITABA XUNWAR_ 

Dipenuaht—Reipondeht. 

Agra Tcnancj, (/I -./ 190U, 164, ‘Ml—Co. 

shanr, bu, for proJit<~K.Uo\Tal, amendment oj^ 

dnriiij pendcnc'j of 6ni(—Amendment, effect oj. 

P., a roconlod co-sliarei , biouglil a suit against D 
to iviov.M- his share in the profits of a mafia> for 
the years 1912, 1913 ami 1914 ami obtainol a 
■ locreo ill part. Both parties appealed to the 
District Judge ami, during tho pondoiicy of tho 
appeal, I). ohtainod an order from tho Kevonue 
Court ilirectiiig tho removal of />'. name from tho 
khewnt, whereupon the District Judge, treating 
the order of the Revenue Court as if it were a 
decision of a Civil Court such as is mentioned in 
tho last clause of section 2U1 of the Agra Tenancy 
Act, dismissed the claim in (ofo. In second apt>oal 

//Wd, that the decision of the District Judge was 
wrong, as ho was not entitled to go Is-hind the 
record, or to fake into consideration the subsetiuont 
amendment of the khewat which did not operate 
in regard to the years in suit, but operated only 
from the date on which the order directing the 
aiuondmcnt was passed, [p. 610, col, 2. j 

Second appeal from the deoieion of the 
District Judge, Oawnpore, dated the 10th 
July 1917. 

Meecre. K. N, Katju and Damodar Dae^ for 
the Appellants. 

Dr, N, Sen and Mesars. Shyam Lai 
and Lakshmi Narain, for the Raapond. 
ent. 

JUDGMENT.—Appeals Noa. 1617 and 
1618 of 1917 arise out of a anit for pro. 
6 t8 broQgbt by the plaintiff-appellant, 
Lachhman Praaad, who has since died and 
is DOW represented by Raja Babu. Tho 
original plaintiff sued to recover the pro6ts 
of a 5 anns, 4 pie share in the mahal foe 
the years 1912,1913 and 1914 against 
mat Shitabo Kunwar. The defendant, 
among other pleas, raised the plea that the 
plaintiff was not the owner of the share 
recorded against bis name. The Court of 
first inetance found that the plaintiff was 
the recorded oo-sharer of a 4 anna share 
and it gave the plaintiffs desree for a 
proportionate share in the profits, applying 
section 201 of the Tenancy Ast and tha 
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presumption noted therein. Both parties 
appealed to the District Jad^e While the 
•ase was pending in the Coort of Brat in- 
^ancp the defendant applied to the Revenue 
Oonrt for the removal of the plaintiff's 
name from the khewai. Apparently, the Court 
of erst mstanoe in that ease disallowed the 
appli^aation and an appeal was preferred 

who on the 5th of April 
lyib, I. e.. some six months or more after 
the desision of the proBtssuit hy the Assistant 
Collestor of the First Grade, directed the 
removal of the plaintiff’s name from the khcwat 
of that year. This order of the Collector 
was upheld on appeal and the Bnal order 
on this matter was passed on the 17th of 
April 1917 by the Board of Rsvenue. The 

a . J were kept pending 

m the Court of the District Judge. The 
District Judge has dismissed the plaintiffs 
suit \nioh on the ground, apparently, that 
since the institution of the suit the Revenue 
Courts bad themselves removed the plaintiff’s 
name from the khewat. Two appeals were 
preferred to this Court and the learned 

Judge of this Court before whom they came 

decision referred the two appeals to a 
Bench of two Judges. The essentials of the 
case are set out very clearly in hie order 
of reference. He remaks that, when the case 
eame up before the District Judge in appeal be 
took notice of the orders which had been passed 
by the Revenue Courts and dismissed the 
claim on the ground that the plaintiff was 
not a recorded co«eharer ac the time the 
euit was brought. The District Judge 
did not eay so, in so many words. What he 
did actually say was as follows:—“This order 
in the Revenue Court has the same effect as 
if it were to be discovered now that the plaint* 
iff was not a recorded co-sharer at the time 
of bringing his suit.” It is a little bit difficult 
to understand wbat the District Judge meant 
by this, because, as a matter of actual facf, 
plaintiff admittedly was recorded as a oo*sharer 
ontbedate on which be brought his suit 
aud was a recorded oo-ebarer in the years to 
which the suit relates. What actually the 
District Judge has done is, that he treated 
the order of the Bievenue Court ae if it were 
the decision of a Civil Court snob as is 
mentioned to the last clause of section 201 
of the Tenancy Act. The meaning of section 
201, so far as the words "shall presume” 
are concerned, was set at rest, one would 


have thought, by the Fall Bench decision 
to be found m Durga Fanhai v. Batiri Singh 
U;. It wae clearly and distinotly laid down 
there that the presumption, so far as the 
Ksvenue Court was oonoerned, was irrebutable 

but that it could only be rebutted by the 
decision of a Civil Court to which any party 
miffht go to establish by a suit, the fact 
that the plaintiff bad not such proprietary 
rights in the years in suit to which be 
laid claim. It is urged on behalf of (be 
defendant reepondent that the Revenue Court 
has found, as a matter of fact, that the 
plaintiff 8 name had been wrongly recorded 
flinoe the year 19J0. It appears that the 
plaintifT was a sorfc of paisne osafrastoary 
mortgagee and that, apparently, there was 
Boms prior mortgagee who brought a suit 
and it is eaid impleading the plaintiff 
obtained a decree for sale and the plaint* 
iff lost his rights because he did not redeem 
the prior mortgage. This may or may not 
bs oorreot, but it is open to the other side 
to go t) the Civil Oonrt and to settle the 
matter. But so far as the Revenue Court 
is oocoerned it must be presumed that the 
plaiutlff has the right against which bis 
name was recorded iu the years in euit 
and at the date of the suit. Wc do not 
think that (be District Judge was-eutitlad 
to go behind the record or to take into 
consideration the eubseQuent ameodicant of 
the record whtoh did .not operate in regard 
to the years in suit but operated only from 
the date on which that order was passed. 
The Judge was wrong in treating that 
decision as a decision cf a Civil Court such 
as is mentionsd in tbs last paragraph of 
ssetion 201 of the Tenancy Act. We think 
that the decision of the Court below is 
wrong. We allow the appeal and set aside 
the decision of the Court below. We direct 
that the Court do restore the two appeals 
(0 their places on ite ffle and determine 
them according to law. There are other 
points in the dispute which have to be deeid- 
ed. Ooele in this Court will abide the result 
of the suit. 

Appeal allowed, 

(1) lIIndOoA liGjSSA 8 A. L. J. 1025. 
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PRIVY COUNCIL. 

Appe4L prom tu* Martial Law 

OOMMie810NEB9, LiUORE. 

Ddoember 9, 1920. 

Pret6ni :—Lord VisooDot Oavp, Lord 
Danedin, Lord Phillimore, 

Sir John Edge aod Mr, Ameer All. 

KALI NATH ROY-Appellamt 

versus 

EMPEROR — Rb’^pokdent. 

Appcil to Privy Council in criminnl catCA — Par.lm, 
grant o/, to appellant, whether sufficient reason for not 
entertaining appcalSedilion, law of, application of, 
onsswpaper articles—Question oj fact—Privy Council, 
whether will interfere witn conclusions of local Courts 
—Penfli Code (Act ZLV of .x. 121 A. 


Where an appeal in a criniiiuil case is pemliiig 
before the PriTV Council and a free pardon ia 
granted to the oppellant, this of itself is a suflicient 
reason for the Board declining to entertain the 
appeal, [p. 64^, col 1.] 

J>i;ien v. R^g., (i807) i p. C. 636; 36 L. J. 
P. 0. 62; 10 W. R. 159, approved. 

Once it appears that in a trial for sedition the 
principles of the law of sedition have been rightly 
understood by the Tribunal in India, the question 
whether those principles have been properly applied 
to the facts of the case is so much in the nature 
of a question of fact and depends so largely upon 
local conditions that it is difficult for the Board to 
interfere on this ground with the conclusions 
arrived at by the Court in India, [p. 612, col 2.j 

Appeal by epeeial leave from a jadgmeat, 
dated the 2dtb May 1919, of a OnmmiesioD 
appointed under the Martial Law Ordinanoe, 
1919, and sitting at Lahore. 


FACTS of the ease are enffieiently atati 
in their Lordehipe’ jadgment. The "ea 

for the respondent ” contained the followii 
paragraph 

12. Sinoe epeoial leave to appeal w 
given by their Lordehipa in this oaee, a fr, 
pardon has been granted to the appellar 
among other pereone, in the Panjab, ac 
orders have been iesoed for the refond of tl 
6ne, and it is enbmitted that no good pnrpoi 
•oald be answered by farther entertainii 
the present appeal [Levien v. Beg. (1).J 

Meesre. Upjohn, K. O.Cwith him Mr. Dube 
for the AppellantWith regard to the prel 

minarypoiQtaboatnot entertainingtheapoea 

fn from Leoien's oa 

K ). There, a free pardon was grante 
Mter presentation of the appeal: hero. It 
matter was mentioned when leave to appei 


169. 


0(1897) 1 P.C.IU, JO L./. P.O. 


62; 16 W. R. 


was granted, and it was explained that the 
eommnted sentence wonid be worked oat 
before the appeal was heard, 

Sir Erie Bichards, K. 0., for the Respondent: 
—A pardon was granted by the Viceroy on 
September 16th, 1920 with regard to pereone 
who bad not taken part personally in the 
violent deeds. (He read the form of the 
pardon). I have had a telegram that orders 
have been issned to refund the fines. 

Mr. Upjohn :—This is not a real pardon, 
one as if the oonviotlon bad never been. 

(The Board intimated they woold hear the 
appeal). 

Mr. Upjohn sohmitted that there was 
new point of jnriediotion not covered 
by Bugga v. Emperor (2). The order 
appointing the Commission only mentions 
"offenijes eommitted with the reeent dia* 
tnrbanoee.” The artioles oomplained of 
began on April 3rd and at that time the only 
di9tQrbanae had been at Delhi, not Lahore. 

[Lold PiJiLLiMOHE.— ResentdistnrbanoeB” 
may be anywhere]. 

The power of these oflBaers is losal: they 
cannot try offences committed elsewhere. 
The Oommiaeionere here had no jarisdie* 
tion. 

Farther, on the merits these artioles are 
not seditions. Sufficient weight has not been 
given to the explanations to section 124 A« 
The agitation was a perfectly constitutional 
movement to petition the King-Emperor to 
disallow the Rowlatt Act, which he still bad 
power to do, 

Mr. Dube followed, "sedition” cannot havd 
a different meaning in England and India, 
These articles shoold be construed in the 
eame way is if written here. They do not 
exceed the limits of fair criticism. 

Sir Brie Richards K, 0., and Mr. Kenieorthu 
Brown, for the Respondent, were not called 
on. 

JUDGMENT. 

Viscount Cave.— The appellant was con* 
victed on the 28th May IA9, by a Court of 
OommieeioDers sitting at Lahore under 
Ordinance I of 1919, and having the powers 
of a summary Court-martial, of an offence 
under leation 124A of the Indian Penal Code, 
i.e, of having, by written words, excited or 
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aUempted to oxoite disaffeotion towards His 

Majesty or the Government established by 

law in Hrihsh India, and was eentenoed to 
two years rigorena imprisonirent-after. 
wards redaeed to three months’ simple 
imprisonment-and to a Bne of Rs. 1,000. 
Speeial leave to appeal was granted by 

Hm Majesty in Connoil on the Irth degnst 

The fasts are shortly as follows t-In 
f Yl, P • nnre.t 

red at Delhi on the dOth Maroh, when some 
persona were killed ; and these dietnrbanses 
were followed by disorder and violense at 
AmntFBr nrd Lahore and eJpewhere in the 

re°d'’^“^i'h ot Lahore osanr- 

denikehih, loth, )l,h and i 2 ,h Ap,i, 

the evidence ol owirg that cn the I lih 
of th« T 1 «Pt’f"art wee Ike EJitcr 

10th and llth April, he poblinhed in' that 
rewppaper paraaraphfl ard art-elee oomment. 
.ngon thedeatbe at Delhi the perR^nn killed 

there being repeatedly deecribed as ‘‘martyre’' 
and eharging the Government with gJave 
miBoondnot in eonneation with the diator- 

lol'h Anri Of ">0 

10th April that the atmosphere was highly 

anreharged and the poblie mind in a atate 
of nnnflnal exoitement. 

On the 6th May the appellant waa oharg. 
ed inoonacqoenaeof these paragraphs and 
artioles, with the offenoe above deaaribed, 
and also with an offenoe under role 25 of the 
Defenoe of India Roles; and on the 28ih 
May jQdgment Was delivered oonvioting him 
of the offenoe under eeotion J24A of the 
Penal Code and pronoonoing sentenoe as 
above. The eharge under rule 26 was not 
prooeeded with. 

The sppellaiit in his oaso gave two reasons 
against his ionvishoP, ms,, ( 1 ) that his trial 
by thesnmmary proeednreof Martial Law was 
bad in law and wholly nnoonstitntional j and 

.r(i.‘l. ' •onstrootion of the 

^illy of the offense of eedition ee defin. 

The fasts and Ordinanoes bearino nn tu 

firet point raieed by the aoLlUnl ! 

Ol the joriedietion in the Tribunal’ by '’whie”h 
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he was tried, were fiobstantially the same 
in the oa«e of ffucfffa v. Fmperor (2), 
deoided by the Board in February last, the 

only distinction being that the order of the 

Lieutenant Governor directing a trial before 

the Commissioners did not (ae in that case) 

name the accused^ who were to be eo tried. 

but applied to all persons charged with 

offences connected with the recent disturb. 

anoes. ’ Their Lordships have no doubt that 

the offence with which the appellant was 

charged was connected with the disturbances 

referred to in the order, and accordingly 

that this case is not distingaisbable from 

the case cited. This oootentioD, therefore, 
fails. 

With reference to the second point raieed 
on behalf of the appellant, ri>, that, on a 
reasonable construction of the articles com* 
plained of, the appellant was not guilty of 
the offence with which he was charged, their 
Lordships have carefully considered the 
judgment delivered by the President of the 
^ ommission, with a view to ascertaining 
whether the Commission properly construed 
the section and gave proper weight to its 
terms and to the explanations annexed to it. 
The judgment was a very careful one and 
their Lordships do not Gnd that the section 
was in any way misconstrued or misander* 
stood. This being eo, there remains only the 
question whether the principles of the law 
were properly applied in detail to the 
language of the various articles; and this 
queUioD, as was pointed out in Anni’s 
Befani v. Advofale Otneral of Iho Govern. 
ment of Madras (3), is one which partakes eo 
much of the nature of a question of fact that 
it would be ditBonlt for the Board to interfere 
on this ground with the conclusions arrived 
at by a Court in India. The decision of 
such a Court must necessarily depend, not 
only on the oonstmetion of the written 
matter complained of, but also on the local 
conditions obtaining at the time of publication 
and a just appreciation of the effect which tbe 
publication under those eonditions of tbe 
articles in question would be oalcnlated (o 
produce ; and the Board could not revise tbe 
eonslusione of tbe local Tribunal on fasts of 


(3) 62 Ind. Oac. 209i 46 I. A. 176 at p. 19di 87 U. 
t. J. 189i 20 Or. L. J. 693t 17 A. L. J. 986j 23 0. W. 
N. Qi^ei 21 Bom. L. R. 807t (1919) U. W. N. 666] 10 
I*. W. 451, 26 M. L. T. 408, 1 U. P. L. R, (P. 0.) 74| 
43 U. 146| (1919; 36 T. I, R, 600 (P. 0,). 
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this natnre without pottinj? themselves into 
a position which they have repeatedly de* 
olioed to assame, namely, that of a Court 
of Appeal in criminal prooeediugi. In the^e 
oiroametaoces, their Lordshipi, while not 
thinking it necessary to express any 
opinion of their own as to the intention 
of the articles in qae^tion, are not pre* 
pared to advise His Majesty to interfere 
with the conclusions arrived at by the 
Commission. 

It should be added that, in the course 
of the argument, their Lordships were 
informed by Counsel for the Crown that since 
leave to appeal was given a free pardon 
bad been granted to the appellant. If so, 
this of itself would be a sutficient reason, 
as pointed out in Lwien v. lOg (1), 
for not entertaining the appeal; but as 
the pardon was disputed and direct evi* 
denoe of its having been granted wao not 
forthcoming their Lordships did not stop 
the case on this ground. 

For the above reasoD^, their Lordships 
will humbly advise His Maje.sty that this 
appeal should be dismissed. 

Appenl (its nisied. 

Solicitor for the Appellant: Mr. H, c>. L. 
Polak. 

Sclioitor for the Respondent : The SolidiOT^ 
2ndia Office- 


CALCUTTA HIGH COU;iT. 

OsiUIKAL RiVIBIOHS HoS. 479 AND 496 TO 

499 OF 1920. 

July *2, 1920, 

Present : — Justice Sir N. R. Ohatterjea 
and Mr, Juetioe Cuming. 

ALI MOHAMMAD MONDAL and otubrs 
2md Party—Pititiohbbs 
versus 

FAKIRUDDI MUNSHI amd other*— 
Ibt Party—Oppoutb Partibs. 

Oriminal Procedure Code ("Acl V of IR»8*, nrf 107, 
146, 147— in rripect of lac -/rowing on trecii — 
proceeding under $ 145, w}u:lher toUhin jari»<liclt‘>n 

^RighU of partie$~~Civil penJiHg^Braach of 

peace apprehended —Proper course. 

The Polloo Babmvttod a report that, In attempting 
to Collect Ifto oa plum troca atandiug ou lund* 


comprised in tlio holdings of the tenants of a 
/.oiiiitnhui coiicorii, the ollio-rs of the latter were 
oppoji'i) hy the lessees of the tenants, and that 
there was every pDSsihility of a serious breach of 
tlie peace at any momont between the parties ; an 
cr«ler win ther6 up >«i made by the District Magis* 
tiate clirectiii:.' a proceeding under section 145 of 
the Criminal Procedure Code to be drawn up and 
the hr trees attaclud : this order was attacked in a 
revision jiotition to the High Court and the 
fjuestion was. wljethor th-‘ subject-matter of the 
dispute cuine within section 145 t 

//• /•I, tliat“lac" dill not fall within the moaning 
of tlioexprefisiiii "land” in section 145of the Crimi. 
nal Pi ocediiro Code, and that the proceedings hold 
und'wtliat section were without jurisdiction ; tliat 
tlio matter did not come within section 147, and 
even if it did, no order for attachment could be 
made [p ()47, col 2.] 

Wliffe a civil suit is pending for the deter- 
iiiinution of the rights of the parties in certain 
property, it is improper to start jiroceodinga under 
section 145 of the Criminal Procedure Codoj if 
immediate stops are necessary to avert a serious 
breach of the peace proceedings under section 107 
to bind down the parties aro more appropriate, fp. 
618, cols. I & 2 ] 

Rale against the order of the Distriet 
Magistrate, Maldha. 

FACTS appear from the judgmeot. 

Uibu Djsrathi Sanyal {with him Babai 
Mnnmaths Nath Mukerjee, Debendranarain 
Bhattachargya and N'lirManaf^ Qhatak)^ for 
the Petitioners:—The petitioners before your 
Lordships are sesond parties iu a proceeding 
under section 145 of the Code of Criminal 
Procedure. The prooeedings under seotion 
145 were initiated opon a Polioe report at tbe 
instanoe of the opposite party who bad laid 
information before the Poliea that a large 
number of armed men bad eolleated to attaak 
his men and adhidars (lesseea) and loot bis 
Uo godown. The Polioe reported that there 
was a likelihood of a serious breach of tbe 
pease between the Zamlndar and his tenanta 
in aonneation with tbe aolIeotioD of laa grown 
in trees on tbe lauds in possession of tba 
tenants. Tbereapon, the District Magistrate 
took action under section 145, Criminal 
Procedure Code, 

Tbe 6rst ground opon which the present 
rule was obtained was in these terms:—* 

For that the dispute in respect of whish 
the present proseediog has been drawn op 
not being one in respect of any land or water 
within the meaning of section 145, Criminal 
Procedure Code, tbe learned District Magis* 
trate bad no jurisdiction to proceed under 
that section and make the order of attacbmeul 
complained of." A dispute ia respect of tb% 
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solleotion of loo grown on tree-, oannot form 
the enbieot.matter of a proeeeding onder 
eeoUon 145. Lao” ia not "land” in ita 
ordinary aenae. It oannot also o.me within 
the extended raeaninf? of ‘land” given by 

SQb Pcotion (ii) of Pfflfion 14\ beoaope it is 

neither orop nor prodooe of land.” As 
to the prooeFs by whioh lao is grown, reads 
Enayelopedia Britanr loa, under the heading 
lae Reads bUo the soanter-affidavit of 
Jazil^ Biswas to mdiaate the prooeFs of 
growing lac. U is dear that lao is not 

the natural prodoat of the tree bat is pro 
dneed on the tree by a kind of parasite It 
I* a resincus exodaticn of a kind of inseot 
wbieh lives on the sap of the trees and uses 
the twigs of the trees as their support, 
tonaeding, for the sake of argument, that 
trees are produoe of land.” it does not 
follow that anything produced on trees is al^o 
I prodnoe of land.” Prodooe of a prodnoe 
of land doea not oome within the moaning 
ofsnb se.lion (2) of aeolicn U5. Having 
regard also to the process by which lao is 
produced, it oannot be called a “orop” 
becaufe the word “crop”, within the mean- 
ingofsub Peotion (2) ofseolion 145, is really 
retiricted to something whioh is a produce 
of land. The proceeding nnder section l-iS 
ID reepectof a dispute over the oolleotion of 
Iftc IB without junsdiolion. 

^ The second ground on which the Rule «as 
lasned was that, in view of the entries made 
in the finally publiched Record of Rights 
bavipg the force of decrees of the Civil Court, 
and in view of the result of the suits under 
BMiiOD 10^, Bengal Tenancy Act. the learned 
■Distnot Magistrate was not competent to 
proceed under section 145,Criminal Procedure 
Code, ID reepect of the dispute whioh has 
« effect been finally determined by the Civil 

fioally published Record of 
Bights there is an entry that the tenants 
ean out the trees and appropriate the wood. 

The Zemindars then instituted civil suits for 
a declaration that the tenants have no right 
-to cot and appropriate trees on their holdings 
without the ooneent of the landlords. The 
^nants Bled written statements, iesues were 
framed and some witnesses were examined 
When the Zemindars withdrew the euits 
without leave to bring fresh euits. Having 
-regard to the Settlement proeeedinge and the 
rmlt of lbs civil suits and to the provieion 
fifeeetion 23 of the Bengal Tenancy Act 
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DO prooeeding should have been taken 

nnder section 145, Criminal Proeedore 
Code. 

Lastly at the time of issning the rules 
nrther proceedings in the matter were 
directed to be stayed by the order of the 
High Court, but in the matter of stay of 
prooeedings there has been a deliberate 

disobedience of the order of the High Court 

as is apparent from the orders of the District 

Magistrate for the sale of the attached 
lao. 

Sir A, Ohaudhu'i (with him Babus flemen* 
dranath Sen and Frohr>dh Kumar Dar), for the 
/jmindsr. Opposite Party :—The omission of 
the Magistrate to give effect to the presump¬ 
tion arising from the entries in the Record of 
Rights is not a question going to the juris¬ 
diction of the Magistrate, and the High Court 
cannot interfere on that ground, gee Okinta^ 
moni Jena v. Jagannaih Bamanuia Dai (1), 
Refers also to Prafulla Nath Tagore v. Hodd* 
i^O ( 2 ). 

Chapter X(1 of the Code of Criminal Pro- 
oedure deals with disputes as to immoveable 
property. The present prooeedings were 
drawn up order (that Chapter, The Code of 
Criminal Procedure has not defined *'immove- 
able property.” The expression, as defined 
in FieatioD .■!, clause (25) of the General 
Claases Act fX of 1897), ia oomprehensiv^ 
enough to cover a oasejiike the present. 

L«'HATTrRjsi, J.-But see section 145 (2), 
Criminal Procedure Code.] 

That subsection only eaya what “ land ” 
includes” and ip, therefore, not exhaustive. 

As to the riffht of the Zemindar to treee 
standing on tenant’s holdings, see Nofar 
Ohandra Fal v. Ram Lai Pal (3). 

[CiurrcRjo, J. —That is a case underleC' 
tion 23 of the Bengal Tenansy Act and is 
really against you ] 

It ia open to the landlord to show that the 
tenants are not entitled to out down and 
appropriate trees Under the Boglisb Law 
trees are part of the land on which they 
etand. See Lleuellin, In re, Llewellin y. 
Williami ( 4 ). 


(1) 28 lad. Oas 65l{ 19 0. W. N. 123, 10 Or.l.J. 
816 . 

(2) U Ind. Cos. 004, 21 0. W. N. 1050, 28 0. L. J, 
80; 18 Cr. L.J. 0i8. 

(3, 22 0. 74* at p. 73), II Ind Doo (tt. c.) 493. 

(4- il888i '')7 Oh D. 817, 67 L. J. Ch 816, 68 L, 
T. 162,86 W.K. 847. 
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Refers elso Ohaura$i v. Rnma Shankar 
(5), Maharaja Sunakanla Acharia 
Bahadur v. Maharaja Jagadindra Nith Roy 
Bahadur (6). If the dispate is one over tree?, 
it ia alsa a dispute over Jaod. Then it 
is impossible to argue that lao is not 

erop of land. Reads Imperial Gazstteer, 
Volume in, under the heading “iao." People 
alwava speak of a laa orop. So, from what¬ 
ever point of view the matter is look a\ 
there ia no eaoape from the poailion that 
there was a dispute over Und and the 
Magistrate war. therefore, perfectly juatiBed 

in drawing up proeeedings under section 
145. 

Mr. ^ U. N Ssn Oupla, for the adhidarr. 
Opposite Party :—I adopt the arguments of 
Sir Asutosh Obaudhri. 

Babu Manmathanath Mo-iktr,i in reply : — 

The District Magistrate ought not to have 

drawn up prooeedings under seotion 145, 

Criminal Prosednre Code, as it was clear 

that the Zemindars were attempting to 

get civil remedies through Criminal Courts. 

The practice of taking to Criminal Courts 

disputed claimnnvolving questions of right 

and title has bsen strongly condemned by 

the High Court. See Amrit Manjhi v. 
Emperor (7). 

If there was a real apprehension of a 
breach of the peace, the District Magistrate 
should have taken action under section 107, 
Criminal Procedure Code, The proceedings 
under eecticn 145 are wholly without 
jurisdiction and should be set aside. See 
aobtnd Ohunder Moitra v. Abdul Bayed 
\0)t Doulat Koer v. Rametteari Roeri (9) and 
Atul Bagray. Uma Oharan Ohangiar (lO). 

calling upon 

the District Magistrate of Maldab, and the 

opposite party (who are the Brst party in 
e proceeding under seotion 145 of the Orimi- 
nsl Procedure Code), to show cause why 


8 ^ 278i 8 A. L. J. 

al ® J- 82 . 

affl n 20 Or. L. J. ft08. ‘ 

1002! ^ ^ ■‘Q’l 13 iDd. Doc. (n. 

6W('17 20 0. W, N. 79Qi 23 0. L 


tha order of the District Magistrate of 

MalJah, dUeUhe dO h Aoril. 1920. ehooIJ 

not be set a.side on the 2nd and 3rd grounds 
mentioned in the petition, or why such other 
order shoalJ not be made as to this Court 
may seem proper 

Toe petitioners aretenanti holding lauds 
as occupancy under the Mathurapur 

Zemindari oonoeru in the District of Maldah 
and were the second party, while the op¬ 
posite parly, who are the manager and 
other officers of the concern and the lessees 
under them, were the first party to the 
proceedings under section 145, 

Tho dispute between the Mathurapur 
Zemindari Concern and the tenants relates to 
the right to grow and collect lac on plum trees 
standing on lands oompriied in the holdings 
of tenants. 

The proceedings under section 145 were 
started upon a Police report dated the 29th 
April 192J to the effect that, the consern 
was trying to collect ho from the trees 
standing on the lands of the tenants by 
their adhidars (lessees) ; that the tenants on 
their part were equally anxious to oppose 
them in their so doing; that on the 26th April 
Mr. Stevenson, the Manager of the Concern, 
had laid information before the Police alleg¬ 
ing that about 500 men had oolhoted with 
24 guns to attack Lis men and adhidarg 
and loot his Tajpur hc-godown; that on 
enquiry it transpired that that there was 
every possibility of a serious breach of the 
peace at any moment between the Csnocrn 
and its tenants in connection with the 
collection of lao grown on trees on the lands 
of the tenants in a number of mautaht 
(naming them) ; that a serious breach of the 
peace, attended with loss of life, was im¬ 
minent, and suggested that injunction might 
be issued under section 144, Criminal Pro¬ 
cedure Code, upon the members of both the 
parties mentioned in the report directing 
them to abstain from collecting lac grown on 
trees on the lands of tenants in order to avoid 
immediate riot. 

Thereopop, the District Magistrate made 
the following order on the ?^0th April 1920:— 
Draw up proceeding under seotion 14,5 
Criminal Procedure Code, end attach the lae 
trees standing in the holdings of the tenants 
mentioned in the proceeding pending further 

orders. The Police will make arrangements 
for collecting the lao when it is ready and 
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for briogio? it into head qaartere and stack- 
ing it here.” 

It appears that on the 4th May and snb- 
sequent dates, the Police from different Police 
stations eobmitted fonr reports praying for 
proceedings under eeetinn 145, Criminal Pro* 
cednre Code and the District Magistrate on 
the dth May, 10th May and 18th May 1020 
drew up four different proceeding^) making 
in all about 700 tenants second parties in five 
different proceedings and in each case 
directed the las trees to be attached. The 
proceedings ran as follows : - 

.. I Rin satisfied from the Police report 

that a breach of the peace is imminent, I 
do hereby direct both parlies to appear 
before me on the 29th May 1920, and to 
put in written statements of their respective 
claims as respects the fact of actual pos¬ 
session of the disputed lac on the said 

trees. As the case is one of emergency, the 

disputed trees with lac thereon ars attached 
till the decision of the case.” The SIst 
May was fixed for filing written state¬ 
ments, and this Rule was granted on the 
Ist June, and further proceedings wore 
directed to be stayed pending the disposal of 
the Rule. 

The opposite party has appeared by 
Counsel to show cause and tin learned Dis¬ 
trict Magistrate has shown cause by a 
letter. 

The second ground taken in the petition is 
as follows:— 

For that the dispute in respect of which 
the present proceeding has been drawn up 
not being one in respect of any land or 
water within the meaning of section 115, 
Criminal Procedure Code, the learned Dis- 
triot Magistrate had no jurisdiction to proceed 
under that section and make the order of 
attachment complained oi” 

The first question for consideration, there- 
fore, is whether the subject mailer of dis- 
pote comes within section 115 of the Crimi¬ 
nal Procedure Code. Proceedings under 
that section can be taken where "a dispute 
likely to eause a breach of the peace exists 
•ODoerniug any land or water or the 
boundaries theieol ’. Sub-section (2) of 
that fectioD lays down : "For the parposee 
of this section the expression ‘land or water* 
includes buildings, markets, fisheries, crops 
or other produce of land, end (he rents or 
Pfoatf of any such property”. The subject- 


matter of dispute in the present ease is lao 
grown on trees. 

It is alleged by the petitioners that the 
process by which they end other tenants 
have been growing lac upon trees on their 
holdings is that described in the Ency¬ 
clopedia Britannica, under the headingof 
lac, and which runs as follows;—"Lac, a 
rssincus incrustation formed on the twigs 
and young branches of various trees by an 
insect, fcfCHi/arra which infests them....As 
foon as the minute larval insects make 
their appearance, they fasten in myriads on 
the young shoots, and, inserting their young 
probosoide into tbs bark, draw their nutri¬ 
ment from the sap of the plant. The 
insects begin at once to exude the resinous 
secretion over their entire bodies; this forms 
in effect a cocoon, and the separate ex¬ 
udations oralesoing, a continuous hard re- 
sincus layer regularly honey-combed with 
small cavities is deposited over and around 
the twig. • • • • To obtain the largest 

amount of both resin and dye stuff, there¬ 
fore, it is necessary to gather twigs with 
their living inhabitants in or near June 
and November, — Lao encrusting the twigs 
as gathered is known in commerce as "stick 
lac...” 

In the counter-affidavit of Fszil Biswas, 
filed on behalf of the opposite party, the 
process by which lao is grown by them is 
staled thus: Lao cannot be grown on the 
same plum trees twice every year. To 
begin with, the branches of plum trees are 
out in the Bengali month of Falgoon; then 
the new brarohes and leaves begin to 
shoot out. Then, in the month of Ashar 
little twigs covered with lao germs are 
placed over and together with new bran¬ 
ches and thereupon lao begins to swarm and 
spread over the new branches. Thereafter, 
in the month of Kartie, this crop is collected. 
This process is repeated in respect of those 
other trees on which lac is sown in the 
month of Kartick and collected in the 
month of Byiaok”. Whatever may be 
the difference between the two processes 
stated above, it is clear that lac is not a 
natural product of the tree, but is produced 
on the trees by a parasite. The learned 
District Magistrate himself, io showing 
cause, points out that "lac is not a thing 
that is allowed to grow by itself : a certain 
quantity of each year's orop 19 saved 9 a • 
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seed and a month or two later 13 attached 
to the trees by homan agenoy from whioh the 
neztorop develops." 

It 18 oontended on bjhalf of the opposite 
party that lao 8ome3 within the ezpres* 
eion “erops" of land. We do not th-nk, 
however, that lao is a orop. The meaning 
of the word orop" as given in diotionaries 
is as followa:^ The plants or grains eoU 
leotively that are onltivated for sonsomp' 
tion: also the soil prodnot of a partionlar 
kind, plaod or season, eto., eta, (See the 
Standard Dictionary). 

"The'produoel of the held, eto.The 

annoal prodnoe of plants onltivated or pre> 
served for food espeoially that of the 
eereah; the prodooe of the land either while 
growing or when gathered; harvest • * 

* * with qoaiiBoation or oonteztnal 
speoiGoation. The yield or prodnoe of some 
partionlar oereal or the plant in a single 
season or in a partionlar looality. The 
orops the whole of the plants whioh engage 
the agrionltoral indnstry of a partionlar 
district or season. • • • • The annoal 
or seasons yield of any natural prodnot”. 
(See Oxford Diotionary). 

It has baen argued that pe)ple speak 
of a lao crop, and henoe that Uo is a orop 
within the meaning of the term as n^ed in 
ssotion 145. People also talk of a orop of 
hair or a orop of oases and we think it 
is qaite elear from the words of seotion 115 
that orop is there restricted to something 
the prodnoe of the soil. It is next oon. 
tended that “trees" are "prodnoe of land", 
and an oboervation in the oase of Maharaja 
8ur,a Kanta Acharja Bahadur v. Mahara a 
Jagadindra Sath Roy Bahadur (6) is relied 
npoD, where the learned Judges observed: — 
^'The gntari trees may oome within the tarm 
other prodnoe of land.’ " 

It may be oonoeded that trees* are prodnoe 
of land. Bat it does not follow that any* 
Ihiog produced on trees is also “p odnoe of 
land". We are not oonoerned with the 
deGnition of “immoveable property” as given 
in the Tranefer of Property Aot or the 
General Olausea Aot whioh were referred 
to in argument, beoanee, although the words 
tangible immoveable property** ooourred in 
the Criminal Prooedure Code of 1882, they 
are replaced by the words “land or water" 
in the present Code. The ordinary signi. 
fiaation ot the ezpressioQ ‘laud’ has been 


extended to oertain other things 

(am^ng others) to “orops or other produce 
of land’*. But in order that the thing 
may bs called land it most be (leaving 
aside the other things whioh have no appli. 
cation to the present oase) either “orops" 
or 'other prodooe of land". As stated 
above, trees" may oome within the deSoitioD, 
of land as being “produce of land,” but we 
are unable to hold that lao whioh is not a 
part of the tree itself, but is a parasitic 
growth on the tree is aloo “prodooe of land." 
It is said that as the lao inseots draw their 
suitenanoa from trees, the ho is part of the 
trees. But, in order that a partionlar thing 
may fall within the definition of land, it 
must be either land or orops* or 'prodnoe 
of land*. It is not open to ns to add to, 
or extend the meaning of the expression 
‘land’ as given in the section. We think 
that lao oannot be oalled ‘prodnoe of land’ 
unless we hold that a parasitio growth on 
a tree whioh is a prodnoe of land is also 
land, and that oannot be done without 
straining the language. We are aoaordingly 
of opinion that ‘lao’ doei not fall within 
the meaning of the exprejsion ‘land’ io 
section 145, Criminal Prooednre Code. That 
being 85, the proceedings held under section 
145 were without jurisdiotion. It is oon* 
tended, however, on behalf of the opposite 
party that, even if the oase does not oome 
under section 145, the right of using the 
trees for growing lao might oome under 
section 147 whioh rslates to a dispute oon* 
oerning the right of use of any land. 
jBut the definition of 'land*, as inoluding 
orops or the prodooe’, is for the purpose of 

seotion 145 only and there is no snob defini¬ 
tion in oonneotion with section 147. In the 
next plaoe, even assiming that 'land' in 
seotion 147 also inolodes “orops or other 
prodnoe of land", no prooeeding has been 
drawn up under that seotion, and even if 
any suoh proceeding were drawn, the order 
of attachment of the lao was without juris* 
diction, as seotion 147 does not provide for 
attaohment and, having regard to the anbjeot- 
matter of that seotion, no order for attaohmant 
lan be made. 

The third, ground taken in the petition 

rnns as follows:—‘For that, in view of the 
entries made in the finally published Record 
of Rights having the force of Jeorees of the 
Civil Court, and in view of the result of the 
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saita onder seation 106. Bengal Teoanoy Aof 
the learned Dietriet Magletrate was not oom' 
petent to proceed undereeotion 145, Criminal 
Proeednre Code, in reepeot of the diepate 
whieh hae been in effect finally determined by 
the Civil Conrt”. 

nrapor estate 

comprises Tooji No. 60 and several other 
Ponjig, and in the coarse of the Settlement 
proceedings which took place in (he year 1917. 
1918 it was claimed on behalf of the 
Zemindar that the tenant bad no right to 
cot and appropriate the trees on their 
holdings. No qoestior, however, was raised 
with respect to the right cf growing lac. 

The Settlement Officer. Mr. Nelson, made 

enqninec into the dispote aboot the right 
to trees (in Tonji No. 60) . took evidence 
on both sides, and came to the conolosion 
(see his note dated (he 19th Jane 1917) 
that the tenants have the right to oat 
down and appropriate trees in Toaji No 
60. and by bia order dated lUh Aogast 
1917, directed that, "after the entry of 
frait trees, in the khotian will be entered 
frnit and timber belong to the ra.j/at: ” 
In the case of non*fruit bearing trees the 
entry will be timber belongs to (he Taiiat'’. 
It farther appears that in 19H a Reveuae 
Officer made enqniries as to the right to 
trees evidently in respect of all the Toojis. 
Both the landlords and tenants were re¬ 
presented by Pleaders and witnesses were 
examined on both sides. The Revenoe 
Officer eobmitted his report (together with 
the evidence and written argaments filed by 
both parties) to the Settlement Officer to 
the effect that tbe tenants have fall right 
to cat and appropriate trees on their own 
lands withont the landlord’s permission, and 
eaggested ^ that a note be made to that 
effect in “Circle I and all villages”. The 
Settlement Officer, Mr. Nelson, tbereapon 
made the following order on tbe 5lh .laly 
1918:—"Make an entry in each case where 
there ere trees The raiyat can oat the 
trees and appropriate the wood’ Bat 
elthoagh each an entry was directed to be 
made in each case” by theSettlemenr Officer, 
Mr. Nelson, it appears that sach an entry 
was made in the Record of Bights relating 
to lands of Tooji No. 60 only and no 
snah entry was made in respec^ of tbe 
lands of other Toojis in the finally pnb. 
lisbed Record of Bights. The landlords (the 
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Matharapar Oodospd) thereupon institated 
two sets of salts under sectioa 106 of the 
Bengal Tenancy Act one in respect of Toaji 
No. 60 and the other in respect of tbe other 
lonjis. for a declaration that the tenants 
had no right to oat down or annr.^priate 
trees, and *h entries to (‘ at fcffeot might 
be made m the Reoord of Rights. These 
fluitfl were transferred to the Subordiuate 
Jadge for trial. The tenants filed written 
statements. Pending those suits, tbe present 
proceedings under section 145, Oriminal 
Prooedore Code, were started, and the 
Matharapar Concern applied for withdrawal 
of tbe said saits with liberty to 

bring fresh saits on the ground that 
there were formal defects in the plaint, 
and on other groands. Tbe application 
was opposed on behalf of the tenants, and 
the learned Sab^rdioate Jadge refaeed to 
grant permission to withdraw with leave 
to bring fresh suits. The Matharapar 
Concern, however, withdrew the suits withoat 
leave (o bring a fresh loit. It is accordingly 
contended on behalf of the petitioners that, 
aa the efFeot of the withdrawal of the 
snits, without leave to bring fresh suits, 
was to preolade the landlords from bringing 
fresh suits in respect of the same sahject- 
matter having regard to thu proviHions of 
Order XXIII, rule 1 of the (^de of Civil 
Procedure, they were debarred from dicpul* 
ing the rights of the tenants to the trees. 

It is unnecessary to consider the precise 
effect of the withdrawal of the suits upon 
the rights of the laudlords, if they have 
any. There was the order of the Settle¬ 
ment Officer (Mr. Nelson) directing entries 
to be made in the Resord of Rights to the 
effect that the tenants have the right to 
cut down and appropriate tbe trees on 
their holdings. It is true, for some reason 
or other, tbe entries as directed were not 
made in tbe finally published Record of 
Rigbte in respect of the lands of all tbe 
Toujis. and it appears that that was one 
of the grounds upon which tbe withdrawal 
of the two suits were applied for. But 
a suit lies under section 106 for tbe 
decision of a dispnte not only regarding 
any entry made hy a Revenue Officer in 
tbe Beoord of Rights, bat also with respect 
to any omtssiuu mude from tbe Resord 
of Hightii, and the cnits ouuld have been 
proceeded with for deelaratipo thitt thg. 
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tecBDts had do right to the trees, aod 
for makiog entries id the reoord aooord* 
iDgly, We may also refer here to a 
•riminal ease whioh originated in a dispute 
between a lessee of Mr. Hennessey (the 
predeoessor-in-title of the Mathorapur 
Oonaero) and two tenants of the estate with 
regard to the oolleetion of lao from trees 
standing od lands by the tenants, in the 
year 1918. Baoh party obarged the 
other with theft of stiak lae, and in the 
ease against the tenants, summons were 
issued. The latter moved the High Court 
and obtained a Rule. The learned Jndges 
(Riebardson and Huda, JJ.,) in quashing 
the prooeedings [See Manjht v 

Emperor (7)] observed:—“in the view 
we take, regard being had to the nature of 
the dispute, there is little reason to suppose 
that the eharge of theft, from wbiebever 
side it aomcs, will be substantiated. The 

dispute is eminently one for the Civil Courts 

where only it oan be finally determined. 
It will be to tbe interest of all parties 
that a deoision should be sought for there. 
The praetioe of taking to the Criminal 
Courts, for the purpose of a preliminary 
6 kirmidh| dtdpnted olaicnG involving qoea* 
tioDB of right and title, about whioh the 
parties may intelligibly and with perfeot 
good faith take oppoeiog viewe^ is lo oor 
opinion maob to be deprecated". We entirely 
agree with those observations, and it is 
very muob to be regretted that, in spite 
of the opinion expressed in the above 
ease, the Matburapor Ooneern did not 
think it fit to prooeedwith the suits ao- 
tnally brought by them and in whioh the 
rights of tbe parties oould be satisfaotorily 
determined, but withdrew them even when 
leave to bring fresh suits wae refused by 
the Court, aod that the Magistrate, in tbe 
j of the order of the Settlement OflBaer. 
and the faot that civil suits were pending 
for the determination of tbe rights of tbe 
parties to tbe trees, thought fit to start 
prooeedings under eestioo 145 of the 
Criminal Prooedure Code. The learned 
Magistrate rays that tbe withdrawal of 

right to take the orop which wa^ growing 

‘ho ^oits were 
“mv *°o‘h 6 r pannage says, 

the lie" Bn’r ‘he landlords grew 

* ^ . Rat we think that the versioq 


of one party should not have been acoepted 
before any evidenoe was gone into as to 
the faot of aotual posseasion. Nj doubt 
it was neoasiary to take siepa at onas to 
avert serious breaoh of peaoa wbiah was 
apprehended by tbe Police; but proceedings 
oould have been effectively taken under 
section 107 to bind down the parties. 

Tbe learned District Magistrate in show- 
ing cause refers to tbe findings of bis 
predecessor, Mr. Lindsay, to tbe effect that 
tbe Zamindar for many years previous to 
1916 had let out tbe right to grow lao 
on all plum trees in tbe estate including 
thoae etaading on tenants’ holdings, to 
persons who made a business of lac cnlti* 
vatioQ, and who were not tenants of the 

estate at all but rseidsnts of other districts 

who came at stated times solely for the 
purpose of placing the seed lao on the 
trees and taking it away when ripe; and 
that the tenants never themselves grew lao 
even on trees on their own holdings. These 
findings, however, were arrived at in criminal 
proceedings, and before th^ orders passed by 
Settlement Officers specially entrusted with 
the ascertainment and Record of Rights 
of landlords and tenants, and who enquired 
into and determined snob rights on tbe spot, 
The petitioners alleged that they and 
other tenants under tbe Zsmindari having 

right of occupancy and other superior rights 

have enjoyed tbe right to cut and appro- 
priate fruit growing and other trees upon 
their holdings and to otherwise enjoy the 
nsufmct thereof, the Zemindar having no 
right or voice lo interfere therein, and 
that, as an incident of their said right to the 

trees npon their boldiDga, tbs said tenanta 

inoloding the petitionere and their predeoes- 

sore have elarape been growing lao npon trees 
00 tboir hoidiogd« 

This is denied by the opposite parly 
who allege that the tenants have no right 

c ^ predecessors in-title 

of the Mathorapur Concern for the first 
i^me introduced tbe cultivation of lac in 
the estate, and brought men from otheS 
places who had knowledge of such cuItT 

they and their predecessors have bean 
groMog aod oolleotiog the lac nn * 
both on Ue. land a^e ‘well 1 , T.n, 
the posse.e.on of tenant., that the Uonr^ 
of Ward, who was in ,barge of a portion 
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of the Zemindari for some time aaed to 
do the same, and that the tenants had 
no rig^ht to the same. We oannot express 
any opinion on the point, as no evidence 
has he.en taken, and no written state* 
ments even have been filed by the parties, 
and what is stated above is taken from 
the affidavits filed by the parties and the 
dooaments referred to by the parties before 
as. We ere not in a position to express 
any opinion on the questions, nor are we 
sooseroed now with the relative values of 
the findings arrived at by Mr. Lindsay in 
the criminal proceedings and Mr. Nelson 
in the Settlement proceedings. All that 
we mean to say is, that a dispute such as 
the present ought not to have been made 
the subject matter of a proceeding under 
section 145 of the Criminal Procedure Code. 
Id the view we have taken of the first point 
(the second ground of the petition), however, 
it is unnecesiary for us to discues the 
matter further, or decide whether the order 
was wron^on the third ground taken in the 
petition. 

The learned District Magistrate being 
evidently of opinion that the ease comes 
within the purview of section 145, Criminal 
Procedure Code, was of course quite right 
in directing the lac to he attached. But 
the action taken by him with respect to 
the lac aUer it was attached ie open to 
serious comment. 

It appears that after the attachment, 
the Magistrate employed the men (the 
adhidart) of the Mathurapur Concern to 
collect the leo from the trees standing on 
the holdings of the tenants, and bad it 
stored in the las godowns of the Mathurapur 
doDcern. This Rule was granted by this 
Court (Walmeley and Cuming, JJ.,) on the 
let June ; further proceedings were directed 
to be stayed, and the Role was made return¬ 
able on the lltb June. It appears that 
on the 7tb June the Mathorapur Concern 
issued notices to the public that (be lac was 
grown by them and would be sold by them 
at their Cutcbery where it was stored, on 
the next day, i.e, the 8th June. On the 
8tb June the tenants applied to the 
Magistrate to etay the sale, but the lac 
was sold on the next day, the 9(b Jcne. 
Id the face of the order of this Court 
direeting further proceedings to be stayed, 

District Magistrate ebopld have stopped 
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farther proceedings as be was bonndlodo. 
The learned Magistrate, in his letter dated 
the 4th Jane, showing cause, states that 
he made ‘arrangements to have the crops 
out and sold operations which must be per* 
formed within a licnited time otherwise the 
entire crop becomes spoiled and useless 
the cutting and preparation of the las for 
sale requires a certain amount of skill and 
that, entraating it to those who are not 
aocostomed to the work, woald result in a 
considerable quantity of the crop being 
damaged and uusaleable. Accordingly, I 
employed the landlords’ lessees as the agents; 
but I wish to emphasizs the poiot that not a 
single stick of lac is beiog out or taken to the 
godown except under the direct supervision 
of a respousible Police Officer and that it is 
being stored in a pucea godown of which the 
Deputy Superintendent of Police himself 
keeps the key. There can, therefore be no 
question of loss or damage to tbe crop 
which would be sold by tbe Police in tbe 
ordinary way at the godown to purchasers 
from other districts who come every year 
and the proceeds would be deposited in tbe 
treasury ready to be made over to which¬ 
ever party succeeded in proving its casein the 
seetioD 145 proceedings." 

We have no doubt tbe District Magistrate 
acted with a view to save the lac from loss 
or deterioration, but we cannot approve of 
tbe manner in which it was carried out. 

It may be that the cutting and preparation 
of the lac for sale requires a certain amount 
of technical skil', but each party asserted 
Chat they had always been growing and 
collecting Uc, and each party claimed that 
they had grown, and claimed tbe right to 
collect and sell the lac in dispute ; aud 
ooe of the parties (tbe lessees of tbe 
Mathurapur Concern) was employed to do so 
to the entire exclusion of tbe other, and 
tbe lac was stored in the godown of the 
Mathurapur Ooocern. However that may 
bf, the Matburapur Concern should not 
have been allowed to issue public notices 
for tbe sale of the lac. Tbe notice iscued 
by the Mathurapur Ooncero on the 7th 
June was to the effect (bat tbe lac grown 
by tbe Mathurapur estate on all tbe trees 
on the }oh lands of the tenants had been 
•nt with tbe help of the Police and was io 
Police custody aud (bat about V50 mauudc 
out o| the said lao would be sold at tba 
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ffodown of tbe Matharapar Kotbi of the 
Matharapar Zemiodari Company on tbe 
8 th Jnne at 4 p. u. Tbereopon a petition 
was submitted on behalf of Ihe tenants to 
the Distriet Magistrate annexing a oopy of 
the notioe. They pointed ont that with the 
objeot of having their rights proclaimed, 
and with a view to appropriate the las 
grown by the tbe tenantp, and in disobedi* 
enoe of the orders of the Magistrate tbe 
Matharapar Oonoern had issued notises on 
the 7th June for holding private sale of 
the lao on the 8th. They further pointed 
out that a Rule bad been granted by the 
High Court, and the 11th June had been 
6 xed for the hearing, that tbe opposite 
parly had with a view to appropriate tbe 
lao grown by the petitioners at a small 
prioe had given short notiee of the sale, and 
that if tbe sale were held on that day it 
eould not fetoh a proper prioe beoauee, in 
order to eeoure purobasera of lao and sell 
it on oompetition at high prioep, notioes 
ehonld be given at least at Pakur, Dhulyan, 
Sahebgunge and other plaoes, and that the 
petitioners would euffer serious lose if tbe 
sale were held on tbai day and prayed 
ihat the sale might be stayed. The Die- 
triot Magistrate’s order up^n tbe petition was 
as follows:— 


I am informed by Soperintendeni 
Police, who was present at the sale, tba 
several buyers were present from tbe plaoei 
mentioned in this petition, and that th< 
lao fetched Ra. fcO per maund which is t 
very high prioe. If the lao had been kepi 
any longer in the godown, it would havi 
deteriorated and would not have fetched sc 
high a price. No loss has been caused to 
any one as the full value has been deposited 
ID tbe (reesDiy end will be made over tc 
whoever proves bis case in section 14^ Ori- 
minal Procedure Code proceedings." 

Another petition appears to have been 
submitted later on tbe 9th June, and which 
ran as follows:— 

1. That the first party issued a notioe 
on 7th June 1920 advertising for the private 
® deposited in the godown of 

t^be first party under Police control which 
have out from the trees of the tenants and 
attached under your Honour's order to tbe 

ntler disregard of the eolemen order of the 
ftwolate nghfr and control over the property 


and to tbe otter ignorance and withontthe 
knowledge of the second party. 

“2. That the date of stle in ihe afore* 
said notice was fixed for 8tb Jnne 1920 at 4 
p. u. and tbe place of sale was notified as 
the Cntebery house, of the Concern. Tbe 
petitioners beg to file herewith a copy of 
the said notioe for yonr Bonour’e 
perusal. 

3. That tbe second party have come 
to know that some lao has been sold away 
in presence of tbe Superintendent of Police at 
Matburapur at tbe appointed time and the 
petitioners beg to submit that all this baa 
been done by the first party in hot baste and 
with a sinster motive. 

4. That all proceedings have been stayed 
under the orders of tbe Honourable High 
Court, and the Honourable High Court has 
fixed 11th June for the hearing and die* 

posal of the Rule granted to tbe second 
party, 

6 . That the petitioners beg to submit 
that, in spite of tbe above orders, the first 
party have acted illegally in selling away 
the lac and tbe petitioners have reasons to 
believe that tbe lao have been sold away at 
an abnormal value and they entertain every 
doubt of tbe misappropriation of the money 
reeliFcd by snob sale by tbe first party. 

That tbe petitioners beg to submit 
that tbe lacs were grown by them on their 
own trees and they are entitled to them 
in ^^their own right and title thereto. 

7. That the petitioners, tbereforr, humbly 
pray that your Honour will be graoionsly 
pleased to proceed egainst the first party for 
their illegal and wrongful act and pass 
orders for the deposit of the value in Court 
immediately, and pass euoh other orders as it 
may deem fit and proper under the circum. 
stances of the case. 

"The petitioners beg to submit that they 
filed a petition in tbe locality at 5 p. u. before 
the Superintendent of Police for stay of 
sale, there was delay of filing this petition 
by one hour as they bad to come to town for 
legal advice." 

Tbe District Magistrate made tbe follow* 

ing order on tbe said petition on the 9th June 
1920: — 

"This petition is based on a misooncep- 

tioo of the facte. The correct facta are as 
follows:— 

“if lac is kept too long in the godown it 
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deterloralep, therefore, it wae neeeasery to 
sell the lao that had bean Brat gathered 
in order to obtain the highest poeeible 
prioe for it I aooordingly direaled the 
t'olioe to hold a sale of half the total orop 
to begin with, and, in aoaordanoe with my 
order*, the Soperinlendent Poliae personally 
went to Mathorapar and held the sale. 
Ihe notifies were issued by the Mathura- 
pur Zamindari Co., at request of the Polioe 
and the Company was notaoting on its own 
behalf, but eiraplyas agents on bshalf of 
Government, to sell the lao whifih was under 

attaohment by and the properly for the 
time being of Government. There is thus no 
assertion of any right by the Company 
nor are the claims of the tenants prejudiaed 
in any way nor is there any ting illegal or 
sinister about the prooeedings whieh were all 
done openly in aoaordanoe with my orders to 
prevent loss of the lac The tenants are not 
entitled to deal with the lao so long as it is 

D OA The prioe obtained was 

Ke. 80 1 per maund whioh is the highest figure 
1 haveevtr heard of, bidders were, as appears 
from the Superintendent Polioe’s reporf, pre 
sent from Pakur whioh is tbe centre of the 
lao industry and the bidding was keen. There 
oan, tfaereforp, be no question of any damage 
having been oaused to the tenants by the 
sale, and as for misappropriation of the 
prooecds by the Zsmindars that is out of 
the question, as he has deposited Rs. 1,500 
m tbe Iresenry as seeurity whioh more 
than oovers the amount realised at tbe 
Bale, There still remains about half the 
wop whioh is not yet ready for rale. 
Before it is eold,Dotioe willbj issued as usual 
and the tenants may fetoh any one they 
like (o bid. Tbe Zsmindar is under azree- 
ment with tbe Oolleotor to deposit ibe full 
amount realised in tbe treasury, if that 
oomes tomore than tbe Rs. l,60j already 
deposited”. 

It appears from what is stated by the 
Distriot Magistrate in the above orders 
and in bis letter to ibis Cmrt showing 
oause. that there was neorasily for taking 

as tbe learned 
Magiitrate puls it,.“the operations of 

onttipg and selling the lao mast be performed 
within a limited time otherwise entire 
orop beeomes spoiled and oseleai,Bat, 
as stated above, the men of the opposite 
party were employed to ept and eoUeet 


the ho to tbe erilmioo of ths petitioners. 
Kven if the cutting an! oelleation of tbe 
ho by men of the Mithurapur Ooaoern and 

• godowns were 

justified by tbe eiigencies of the eituatiou, 
we do not see any jnstifiojtion for allowing 
the Mathnrapur Gonoern to issue notises to 
the pQblio for eale of the hr It is 
stated in the order of the 9th Juue that 
they did so at the request of the Polioe 

fk of the Government to sell 

0 lao whioh was noder attaohment and 
the properly for the time being of the 
Government. It is diffimlt to see why the 
Polioe itself aonid not issue the no'ioe? 
and why one of the parties to the prooeel- 
log was requested to issue the notioea of 
sale. The notice issued does not state 
that they were doing so on behalf of the 
Government or that tbe Iao wai Govern* 
ment property. The notice stated that the 
lao was grown by them and would 
be sold at their Cutobery on the 8th June. 
The cotioes were issued on the 7th June 
that tte lao would be sold tbe next day, 
the 8ih June. The tenants pointed out 
that the notioe was a very short one, and 
that notioes should be issued at various 
plaoes mentioned in the petition and the 
sale stayed. Aesomiog that the sale oould 
not be postponed till tbe lltb June, tbe 
date fixed for the hearing of tbe Rule, 
without risk of loss lo the lao, it does 
not appear why notioes were not Issued 
earlier and why tbe Polioj left it to one 
of the oonteoding parties to arrange the 
business. The faot that further prooeedicgs 
had been ordered to be stayed by tbe Rale 
issued by this Court was brooght to the 
notioe of tbe Distriot Magistrate, and be must 
have been aware of the order staying 
further prcosedingr, at any rate, on the 
4th June when he wrote the letter showing 
oauee. If urgent aotion had to be taken 
for selling the lao, we do not noderstaod 
why the matter was not represented to 
this Court, and why direotions of this Court 
was not obtained. The letter ahowing 
oauer, however, was written by the Distriot 
Magistrate on the 4th Jaor, t. e . before the 
notioes of sale were issued by the opposite 
party and before the petitions referred t; 
above were eobirilted by tbe tenants, We 
think, therefore, that an explanation should 
be oalled for from the Distriot Magistrate sboal 
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the matters referred to above and we 
direst aooordingly. 

Before oonelodiDg this jadgmeot, wa 
think it necessary to point out the im¬ 
propriety of the District Magistrate’s writ- 
ioR a letter to (be tSnbordinate Jadge 
before whom the enits ander section 106, 
Bengal Tenaney Act, were pending, for 
postponement of the saits. It appears that, 
while the saits were pending, the District 
Magistrate wrote a letter to the Sabordinate 
Jadge which rans as follows 

Malda, 

"n 18 . 6 . 20 . 

Dear Sir, 

I anderstand that certain section 106, 

Bengal Tenaney Act, oases of Mathura- 

pur estate are 6xed for to-morrow. The 

Manager informs me that he will be 

unable to produce bis evidenoa then 

beoa^e his principal witnesses, the lao 

adAidars, are all engaged on behalf of 

Government in cutting lao. He asks me 

to oonBrm this statement to you so that 

yoQ will not thiok it u pot forward merely 

#9 an ei.aeo to gain time. The etatement 

19 qnite eorreet. The entire lae orop hae 

b^een attaehed hy me under eeetion 145, 

Criminal Proeednre Code, and I have employ. 

ed the adhidart as agents on behalf of 

Government to oat the lac under Polioe 

sapervision as they are the only persons 

who know ho^ to handle it. If they are 

taken away to give evidence here the 

work will be at a stand still and much of the 

orop will be destroyed, which would not be 

to the advantage of the tenants supposiog 

they win the section 146, Criminal Procedure 
Ua£e« 

xrr K. Jameson.” 

Wo tbiok the Magiatrato would have bseo 

Well adyiaod to avoid writing aooh a letter 
•9 hie Botion waa likely to ho miaoonntrnod. 

alatemont of 

the Diatriot Magietrate waa jnatiBablo. in 
view of the feet that the witnoaaes had 
been employed by him as Government 
ogenta to oolloot lea, it oould and ahonld 

»“ uffiiavit sworn by 
in Oonr®.’" ^ 

he aolln'""^* “> of 

tiia Conrt m.y not think that he had 


acted in an “arbitrary or partisan spirit’’ 
and also refers to the “entirely mistaken” 
idea of the tenants that be was biased in 
favour of the landlord. We have no donbb 
that he acted in good faith, and in order 
to avoid loss to the Jai. But the facts 
stated above, tie, that the men of the 
opposite party were employed to out and 
collect the lao fthongh under Police super¬ 
vision) to the exclucion of the petitioners • 
that the lao was stored in the godowns of 
the oppoiste parly ; that he wrote the 
letter to the Subordinate Judge to help 
the opposite party in obtaining adjournment 
of the oaee ; that the opposite party were 
allowed to issue notices for sale of the 
lao in their Cutohery as if it was their 
own property, and that, in spite of bis 
attention having been drawn to the notices 
issued by the opposite party and the Rule 
issued by this Court, the District Magistrate 
took DO notice of it, nor obtained directiors 
of this Court, a]) these are calculated to 
create an impression that the Magistrate 

was biased in favour of the opposite 
party. 

We set aside the proceedings under sec 
tion 1-J.6, Criminal Procedure Code. The 
question of the disposal of the lae and the 
eae-proceeds of the portion already sold 
will be dealt with hereafter. 

rreceedingt tet aside. 


LAHORE HIGH COCRT. 

Criuinal Revhion Petitiom No. 1382 

OF 1920. 

December 11, 1920. 

PrcKni-Mr. Justice Martineau. 
BISHNA AND ANOTBEB— UONTlCrs 
— Psr.TiONBBS 


versus 


Punjab Ixcw Act (I of 19141 „ at ,,, , 

pos$ex^ion of liquor-niubaml au.l^Uc tvhslh 
be considered as in joint jmsessiZ ^ 


u, arc foiir.u »u miouso wbioh is h. tlio im..* -” 

ration of n husband and wife but Vin , 

to tho husband, tbo latter alon« mL? . 

as being iu pussession of the articles. Tho^itfe**, 
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in such n case ia not guilty of an offence under 
section 61 of the Punjab Excise Act. 

Petition, under seotion 439 of the Crimi* 
nal Prooedore Code, for revision of the 
order of the SeEsions Judge, Oardespar, 
dated tbe 13tb August 1920, a(£rmiog that 
of tbe Magistrate, First Class, Gurdaspur, 
dated tbe 16th July 1920. 

Lala Mehr Ohanl Ma^ajon, for tbe Peti« 
tioners. 

Mr. Sundar Da#, for the Government Advo* 
•ate, for the Respondent. 

JUDGMENT.—Bishna and bis wife, 
Thakari, have been oonvioted under eestion 
61 of Aot 1 of 1914 of being in posses¬ 
sion, without a lioense, of liquor and of 
apparatus for manofaoturing it. Bisbna’s 
application for revision has been rejested 
and I have only to oonaider Thakari’s ease, 
She has been oonvioted only kesause it 
has been found that, during tbe raid 
on tbe premises, she broke a bottle of 
liquor. But her doing this would show 
nothing more than that she wanted to 
destroy evidenoe, and does not prove that 
the liquor and other artioles were in her 
possession. I think that those artioles 
must be regarded as having been in tbe 
possession only of her husband, who was 
tbe owner of the bouse. 

Mr. Sundar Das, who appears on be* 
half of the Crown, asks that the oonvio* 
tion may be altered to one under seetion 
201 of tbe Indian Penal Code, but Thakari 
was not charged with that offenoe, and 1 
must deoline to alter the oonviotion at tbe 
present stage. 

I aesordingly aoeept the applisation so 
far as Thakari is oonoerned, and aequit her 
of tbe offenoe of wbioh she has been eon* 
vieted. The 6ne if paid will be re¬ 
funded, 

Application p'srtly accepted. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 1338 

OP 1920, I 

Deoember 11, 1920. 

Presenfir—Mr. Justios Soott-Smith, 
KHUSHl RAM —CoNVJcr—P etitjonbr 

EMPEROR— Respondent, 

Pcnnl Code (Act XLV o/1850J, s. 42i—Dishonest 
ycinnv.il of proiicity—Burden of proof—Question of 
litie—Civil dispute — Prvcedurc. 

Parties shouM not bo encouragoff to resort to the 
Criminal Courts in cases in which the point at 
issue between tliem is one which can more appro¬ 
priately be (Icciilod by a Civil Court, [p. 665, col. 2.] 

Unless (lislionesty 13 proved, a conviction under 
section 42-t of tlio Penal Code cannot be sustained, 
[p 655, cr,i. 1.] 

On the death of a per.ion a dispute arose 
between bis two widows as to the succession to 
bis property and both of them put padlocks on 
the shop in wliicb tbe property was. Some of it 
was subsequently removed from the shop by the 
accuBod at the instance of one of the widows ; the 
other widow brought a suit to establish her title 
to the property: 

Held, that the accused could not bo convicted of 
ail offence un<ler section 424 of the Penal Code as, In 
the absence of a clear finding as to the respective 
titles of the widows, it could not bo said (bat bis 
removal of the property was dishonest, [p. 655, col. i.j 

Petition, under seotion 439 of the On'mi* 
nal Prooedure Code, for revision of the 
order of the Sessions Judge, Multan, 
dated the 2nd Auguit 1920, affirming that 
of the Magistrate, First Glass, Multan dated 
the 17th June 1920. 

Lala Moot Ohand, R. S, for the Peti* 
tioner. 

JUDGMENT.—The petitioner in thisoase 
has been oonvioted by the lower Court 
under seotion 424, Indian Penal Oode, for 
dishonestly removing oertaio property from 
a shop upon wbioh were the padlooks of 
Mutammai Khoehali Bai and idusammat 
Mulo Bai, the widows of one Jaikishen Das, 
who died some two months previously. Tbe 
petitioner is the brother of tbe deoeased 
and what has been found by the Courts 
below ip, that be removed property, pro* 
bably at the instanoe of Mutammat Mulo 
Bai, who olaims to bo entitled to the whole 
of it, Tbe deoeased dnring his lifetime 
made over his keys to Muiommat Mulo Baij 
who was living with him, Uutammat Ehushali 
Bai not having Jived with him for some 
eight or ten years before his death. Ten days 
after his death Afwsamtrtflf KhnshaliBai, who 
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elaimed a ebare in the property, pat her 
own Icok OD tbe shop. It was some two 
mootbs after ibis that the property was 
removed, asoordiog to tbe petitioner, by 
Mwammai Molo Bai berEoIf with tbe help 
of some third person, be himself having 
nothing to do with tbe removal, Daring 
tbe two months that elapsed after Muiammat 
Khnshali Bai pat her look on the shop, 
neither party took any steps to establieh 
her right in tbe Oivil Ooorts. Musammat 
Malo Bai was in possession after tbe death 
of Jaikishen Das and it was, therefore, 
iiuiQmmat ELhashali Bai who sboald have 
sued to establish her right in the Oivil 
Oonrie. Taking as oorreot tbe finding of the 
lower Conrte that Xhosbi Ram removed the 
property, the qaestion is whether be did so 
dishonestly, for, anless dishonesty is proved, 
tbe eoDviotion ander section 424, Indian 
Penal Oode, oannot be sastained. 

Before tbe Magistrate Mutammt Khnshali 


Bai prodooed no evidenoe in sapport of bei 
title. Evidenoe was prodaoed on behalf o: 
the aoonsed to show that Mui-immat Mali 
Bai alone was entitled to tbe property, bn 
the Magistrate oame to no olear finding oi 
the point. He said that there was "ni 
enbetantial proof of tbe complainant beir( 
a discarded wife, and whether she is or ii 
not entitled to anything mast be deoidec 
by a Oivil Oonrt.” Tbe oivil snit broaghi 
by Iduiammat Khnshali Bai is now pendiof 
between tbe parties, and tbe issaes framec 
therein, a oopy of which has been shown ti 
me by tbe petitioner's Oonnse), ehow tba 
the dispute is of a complioated nature. If 
eventually, it be decided that Mu$amma 
Ehusbali Bai is not entitled to a share it 
tbe property, it would follow that Khueh 
Ram’s action in removing the property fron 
the locked shop was not a dishonest one 
fois if tbe property belonged wholly t( 
Mutammat Molo Bai, then its removal wai 
hot done with any intention to cause wrongfu! 
loae to Muiammat Khushali Bai or wrongfu 
gain to Mutammat Molo Bai. In my opinion 
the Magistrate was not jaetified in convict 
ing the petitioner anless be could offirma- 
tively hold that Musammat Khushali Bai 
was entitled to a share in the property, 
Anere la no such finding and the conviotion 
eannot, therefore, be sustained. I think that 

* Magistrate might 
Tuy well have acted upon the principle 


ennnoiated in Emperor v. Bishen Das (1), 
to the effeot that parties sboald not be 
enooaraged to resort to tba Criminal Courts 
in oases in which tbe point at issue between 
them is one which can more appropriately 
be decided by a Civil Court. 

J, therefore, allow the revision and, setting 
aside the oonviotion and sentence, acquit 
Kbnsbi Ram and direct that tbe fine, if paid, 
be refunded to him. 

Betision allowed, 

(1) 8 Ind. Cas. 1101; 33 P. R. 1910 Cr.; 67 P. L. R, 
1911; 12 Cr. L.J. 60. 


ALLAHABAD HIGH COQRT. 

Crimimal Rbvision No. 662 or 1920. 

November 18, 1920, 

Procenf:—Mr. Jnatice Ryves. 

LAL LOKPAL SINGH— Applicant 

tersus 

EMPEROR*— Oppositb Party, 

Criminnt Procedure Code (Act 7 of 1898>, s. A76— 
Order directing prosecution—Evidence recorded in 

absence of accused—Ko opportunity to cross^CMtinine _ 

Order, tohether justified. 

An order under section 476, Criminal Proeedoro 
Code, directing tho proiecntion of a person upon 
eridoDoe recorded in his absence, and without 
affording him an opportanity to oroes.examino tho 
■witnesses cannot bo justifled, [p, 656, col. 1.] 

Criminal revision from an order of the 
Magistrate, First Class, Maiopart. dated the 
13th September 1920. 

Mr. Saiya Ohandra Mukerfi, for the Appli¬ 
cant. 

The Assietant Government Advocate, tor the 
Grown, 

JUDGMENT.—In the coarse of a murder 
trial before tbe Committing Magistrate, the 
Magistrate, at the inetanoe of the pro. 
eeoation, issued summons to Lai Lckpal 
Singh to appear in hie Court apparently 
to give tbe proaeoution an opportunity to 
examine him with reference to a letter 
produced by the prosecution. The cummona 
wae iSBued on three oocaeiona but without 
reauU. The enquiry in the Magiatrate'e 
Court waa concluded without the evidence 
of Lai Lokpal Singh having been recorded 
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acd the oaee was oommitted to the Sessione. 
Id that Coart also Lai Lokpal Singh did not 
appear and the oa«e ended in the aoqaittal 
of the aoonced. Sabseqaently, the learned 
Magistrate iesoed cotioe to Lai Lokpal 
Singh under seotion 476 of the Criminal 
Proaedare Code to show oaase why he 
ehoold not be proseoated under sestion 174 
of the Indian Penal Code for intentional¬ 
ly omitting to attend bis Court. Lai Lokpal 
Singh appeard and put in an applioation 
through a Vakil to the effeot that the 
witnesses,more partioularly the Sub-Inspeotor 
and the oonstable who had deposed as to 
the eeryioe of one of the summons in 
the village on Lai Lokpal Sirgh, should 
he re oalled before the Magistrate and he 
should be given an opportunity to omes- 
examine them. This seems to he a very 
reasonable request. Lai Lokpal Singh was 
DO party to the previous proseoution and 
the evidenoe was taken behind his baok. 
The learned Magistrate, however, rejeeted 
the applioation bolding that a prayer 
for regular enquiry should be rejeoted as 
it was not oalled for in the interests of 
justiee. 

It is quite true that under seotion 476 
of the Criminal Prooedore Code, as has been 
laid down in many rulings of this Court, a 
preliminary enquiry may be unneoessary, that 
is to say, it is not absolutely neoessary to 
justify an order under that seotion, but in all 
those oases the person against whom an 
order was made, had always been before 
the Court and the evidenoe in the pro- 
oeedings reoorded in his preaeuoe and, there¬ 
fore, an opportunity had been provided to 
him to test the evidenoe by oross-examina- 
tioD. Tbe present ease is very different and 
I do not understand how the Magistrate 
can some to any oonolusion against the 
aooused under seotion 476 without giving 
him an opportunity to oross-examine the 
witnesses whose evidenoe has been taken 
behind bis bask. He should oertainly be 
given an opportunity to oross examine the 
witnesses. I, therefore, direst the record to 
be returned to the Magistrate and he be 
direoted to sail tbe witnesses whom Lai 
Lokpal Singh may summon and he be given 
an opportunity to oros) examine them. It 
will be open to tbe Magistrate after suoh 
enquiry to proseed ae he may be advised. 

Record reiurned. 


L4HORB HIGH COURT. 
Criminal REV/srow Petition No. 1319 

OR 1920, 

December 13,1920, 

Praent :—Mr. Justioe Wilberforde. 
KA.NWAR—Accoskd— Petitioner 

versus 

EMPEROR RbspO'^dent. 

Rcxfrictiun of Uahitnal Offenders (PunjaM Act (V of 
4, 7—Criminfll Pi'oeedurc Code (Act V of 
1898^, 9 HO, proceedings nnder—-Order of restriction, 
ii hetKcr can be panfcd. 

Wliore proceodingp wore started ^inst a poraon 
tinder section 110 of tho Criminal Procedure Code 
nntl nt tho very close of the case, without oven 
calling upon him to show cause to tho contrary, tho 
Magistrate passed an order of restriction against 
him under tho Punjab Restriction of Habitual 
OfTonders Act : 

//cM, that tho Magistrate had no jurisdiotioa to 
inako the order of restriction. 

Petition, under seotion <139 of Aot V of 
1898, for revision of the order of the Distriot 
Magistrate. Karnal, dated the 25tb June 
1920, oom6rming that of the Magistrate, First 
OUsp, Kama], dated the I5th May 1920. 

LaU Ramanind, for tbe Petitioner, 

JUDGMENT.—In this oase tbe proceod- 
ings were started against tbe petitioner 
under Seotion 110, Criminal Prooedure Code 
At the very olose of the oase, without even 
oalling upon the petitioner to show oause 
to the oontrary, the Magistrate passed an 
order of reatriotion under Aot V of 1918. 
The petitionar’s appeal to tbe Distriot 
Magistrate was dismiaaed. It is olear that 
the Magistrate had no jurisdiotion to pass the 
order oomplained of as no prooeedinga under 
Aot V of 1918 had baen even initiated 
against tbe petitioner. The neoessary notioe 
required by seotion 4 (1) of that Aot was not 
served upon him, nor was he asked even 
verbally before the Court to show oause why 
the order of restriotion should not be passed. 
In these oiroumstanoes, I am oompelled to 
Booept the petition and set aside tbe order of 
restriotion, 

Petition accejAsd, 
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NAGPUE JUDICIAL COMMISSIONRR'S 

COURT. 

First Civil APKEiL No, 21 B ok 1919. 

Joly 17, 1920. 

PreseiU Mr. Maonair, A, J. C. 
SHANTIDAS AKD iNOTUER—DEKENDiNT3 — 

ApreiiLAMS 

versus 

HIRALAL kHU OTHtKS —Pl.AiNTll'KS — 

Xcyofidl/c/ne!(l•u»le^l^i Act (XXVl of ISSl^, j».-0 
—U/aniL liumli delivered —Ptvsumj'hon — 

Holdec, viijtits oj. 

A poraon who gives another pitsaossion of his 
eignaturc on a blank hun-li, priui'i facie anlhorisoa 
thu bitter to till it upaiol give to tlio world tlio bill 
HH accepted by iiiiii. He onublea liia agent to 
roproaent biinsolf to the world aa acting witli a 
gonorul Mitliority, and bo cannot say to a bona tide 
lioldcr for value, who lias no notice of secret etipu* 
laliona, tlmt there wore secret stipulations hotwocn 
himself and the agent, [p. 65S, col. '£■ p. 0 j 9, col. I.] 

Appeal against the desreeol tbe Additional 
Subordinate Judge, Akola, in Civil Suit 
No. 35 of 1917, dated the 30th April 1919. 

Messrs. A/. B. Niyogi and V. V. Ohitale, 
for tbe Appellants, 

Mr. M. V. Joihi, for the Respondents. 
JUDGMENT.—The parties to this appeal 
are banking Brms trading in the name and 
style of Duliohand Onkardas and Rikbab* 
das Sankleoba, respeotively at Xbamgaon. 
Tbe plaintiffs have brought this suit allege 
ing that the defendant tirm on or about 
the 27th Ootober 1913 drew a hundi on the 
plaintifi’s 6rm for Rs. 5,000 payable 61 
daye after date, the payee being the Bank 
of Bombay ; the hundi was for the beneBt 
and use of the defendant, the latter firm 
having requested the plaintiffs boforo-hand 
to aoeept the said hundi and having agreed 
also to pay into the Bank tbe amount of 
tbe hundi on tbe date of maturity; that 
on or about the date of maturity they 
demanded the money from the defendania 
to pay tbe same in disoharge of the hundi, 
but tbe defendants having failed to pay 
the same tbe plaintiff who had aooepted 
the Aundr and, tfaerefere, bound in law to 
make the payment on the date to tbe 
payee had to pay Ks. 5,0 j 0 to the Bank 
of Bombay. The plaintiffs farther pleaded 
that even if they fail to prove that there 
was an aotual agreement between tbe parties 
before the drawing of tbe hundi to tbe 
eSest that the defendants wore to supply 

42 


the funds, they, having aosented the hundi 
as drawees and having mide tbe payment 
on the doe date in good faith and tbe pro¬ 
ceeds of the hundi being aotnally taken 
by the defendants, are entitled to recover 
this amount from the defendants both under 
the law and the custom of the market. 

The defendant firm is owned by the 
defendants Nos. I and 2, who are joint Hindu 
brothers. The defendant No. 2 was a minor 
at tbe date of the suit ; having attained 
majority during the pendency of the suit, 
he has defended the anit aa major. 

The defendant No. I allegea that though 
the hundi (Exhibit P-6) bears his signature, 
yet he has not drawn it. He denies its 
exeaation and consideration He also denies 
that there was any agreement between the 
parties previous to the drawing of tbe hundi 
and that he took any money nnder 
the hundi. He further allegea that he 
used to keep hundi papers signed in blank 
with Deokishan Aidan a firm of Akola, 
which was a broker of tbe Bank of Bombay, 
Akola Branch, and that there was an 
understanding between him and the said 
Aidan that a hundi was to be drawn on 

the said papers whenever be issue 1 instruc- 

tioDB to Aidan for the same. He pleads 
also that one Wasudeorao, the munm of 
the plaintiff’s firm at Akola, has in oolloaion 
with the said Aidan caused the Aundi to 
be drawn on one of the papers kept by 
him with Aidan and thus appropriated 
the preoeeds of the hundi, and that the 
plaintiffs also were parties to this collnsion. 
He thus denies the claim. Defendant No. 2 
puts forward these grounds and further 
denies the olaim on the ground that, if the 
said Awrtdi was drawn by defendant 
No. 1, defendant No. 2 is not liable on it as 
the same was not for his benefit and in 
tbe usual course of business. 

The learned Sub Judge has found 
that the defendant’s firm drew Exhibit 
P 6 for Rs. 5,000 on the plaintifl’s firm ; 
that tbe plaintiffs acsepted the Aundi and 
paid Rs. 5,000 into tbe Akola Bransh of 
the Bank of Bombay ; that tbe defendant’s 
firiij received tbe amount of tbe Aundi; 
that the Aundt is genuine and is not tbe 
result of collusion between Aidan and tbe 
plaintiffs’ agent *, that the assets of defend* 
ant No. 2 are liable for the payment oj 
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the pkintiffe’ olaim. The salt was deoreed, 
The defendftta appeal. 

The first ground of appeal is that, the 
lower Conrt refo.qed to examine the defend- 
ants witness, : urajmal, who was present, 
lam referred to the entry in the order- 
sheet dated the Ist Ftbraary 19iy This 
entry refers to an application for permis- 
8ion to snmmon one witness on behalf 
of the defendant No. 2. The order-sheet 

He 18 the same witness, Saraimal 

txangaram, whom defendants took several 

steps to summon bat the witness ooald not 
be oaoght hold of.” 

It seems ole.r that, if the witness was 
present, the Court was not aware of the 
fast The Counsel for the paitiea have 
signed the order .beet. The appellants 
have not cared (o submit an affidavit or 
even to ask that file D ehould be sent 
for. I mast hold that it is not shown that 
Sarajmal was present. The learned Sob- 
Judge was olearly justified in refusing an 
adjournment to sumruon the witness at 
that stage. 

The next ground is that, the lower 
Court should have drawn presumptions 
against the plaintiffs from the plaintiffe' 
refusal to enter the witness box, eapeoially 
after their agreeing to enter the box. I 

note that the appellants do not now ask that 

the plaintiffs should bo examined. On 5th 

April 1918 the plaintiffs Ncs I and Sappeared 

and were rrady to go into the witness box. 

The lower Court refused to allow them 

to go for reasons which appear insufEaient 

Before me it is not staled that the plaintiffs 

could give useful evidence on any point 

except on the alleged request made by the 

defendants to the plaintiffs’ firm that the 

latter should honour the hundi The failnro 

of the plaintiffs to enter the witnes^ box 

will be considered with regard to the qaes- 

tion whether such request was really 
made. 

On the third it is alleged that, certain 
facts have been ignored or insufficiently 
considered by the lower Court. It is 
difficult to ascertain from the ground of 
appeal what 18 really urged by the de- 
fendants. The defendants allege oonspiracy 
between Wasudeorao, the plaintiff’s agent, 
and Aldan. The lower Court has come 
to a finding on this and other poiote. The 


grounds of appeal do not show which 
fioJings are attacked. The pleadings be* 
fore me have been similary vague. 

The defendants'foaBe was that, defend¬ 
ant No. 1 had provided Aidan Laxmandas 
with blank hundis and with blank cheques. 
The hundi$ were to be negotiated whenever 
Aidao reseived iDstrnotiODS* It seems obvioDS 
that, after Aidan issued such hundii in 
accordance with the fnstraotioDs rsoeived 
from the defendant, the defendant cannot 
say that such hundts were not executed 
by him. It appears to me to make no 
difference if Aidan filled in and executed 
this particular hundi without directions 
from the defendant. It was not possible 
for outsiders to know what instructions the 
defendant had given to aidan. If the de¬ 
fendant used Aidan as his agent and put 
him in a p^jition to issue hundis, then 
he is responsible if such hundit are accepted. 

Again, it is not denied that the 
amount of the hundi, less disoount, was 
credited by the B-tnk of Bombay to the 
current deposit account of the defendant’s firm. 
The money was then paid on a cheque 
(Exhibit P 6). The Defendant’s firm have 
admitted that they had provided Aidan with 
bldok cheques in order that they might draw 
the amount. In the absence of collusion, the 
plaintiff cannot be responsible for the pro¬ 
ceeds of the hunii after these proceeds 
had reached the defendants' account. The 
defendants then received the proceeds of the 

hun ti. 

Again, section 20 of the Negotiable 
lostrumout.s Act appears olearly to apply 
to the present case. The defendant gave 
pn'ma facie authority to Aidau to make a 
negotiable instrnment upon a blank hundi. 
Section zO of the Negotiable Instruments 
Act terms the person to whom a blauk 
hunii is given a holder, and it seems clear 
that snob a person received ptima facU 
authority to deliver the hundi after ezecut* 
jog it. The law on this point is explained 
in Obalmer’s Negotiable Instraments in 
British India, Fourth Edition, Ohapter XV, 

For the purposes of this case it is suffloienb 
Co quote the remarks of Oreswelh J.| see 
page 1751 

" A persoQ who gives another possession 
of his Aigoatara on a bill-stamp, prtma 
/acts authorises Che latter as bis agent to 
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fill it up and give to the world the bill 
an aeoepled by him. He enables his agent 
to represent himself to the world as aoting 
with a general aothority, and he oannot 
say to a bona Hde holder for value, who 
has no notiee of seoret stipnlationr, t)iat 
there were searet stipalatione between himself 
and the agent." 

The plaintiff, unless fraud on his part is 
proved, is a holder in due oouree. It follows 
that, unless oollusion between Ai-lan and the 
plaintiff’s agent is proved, the plaintiff’s suit 
must suooeed. 

X prooeed to deal with the question 
whether the defendant has proved such 
oollusion. Some of the fasts mentioned in 
ground No. 3 of the memorandum of appeal 
are intended io support the plea that suoh 
oollusion was proved. The Nos. 1 and 2 
have no bearing on the point. On the Nos. 3 
to 7 it is urged that there should have 
been better evidence of a request to the 
plaintiff's firm to accept this Lundi. One 
of the plaintiffs should have entered, but did 
not enter, the witness bci ; but it is clear 
that his evidence to tho effect that his 
agent bad spoken to him of such a request 
could have carried little weight and I can 
lay little importance on this omission. 
As both parties had their principal place 
of business at Khamgaon the absence of 
a letter is not strange. On fact No. 8 it 
is enough to say that, instructions to an 
agent at another town might well be given 
orally by the plaintiffs. Ou facts Nos. 9 
to 11 it is suilicieQt to state that, Qopi 
Kisan is a person who would naturally be 
employed by Aidan for the receipt of the 
money on the Aundi*. Ou the facts Nos, 12, 
13 and 15 it is enough to say that, 1 do 
not agree with the finding of the lower 
Oourt that tlie story of blank sigoed cheques 
being kept with Aidan is improbable. This 
does not affect the liability of the defend¬ 
ants. 

It is strongly urged that the absence 
of any entry on a date prior to the payment 
by the plaintiff to the Bank in the plaint¬ 
iffs' account-books leads to the inference 
that tho plaintiffs’ agent, Wasudeorao, accept¬ 
ed the hundi in collusion with Aidan 
and without authority from his masters- 
The theory is put forward that rhe nlaint 
iffe* finding that, owing to Wa*ad«nrao*s bad 
laitbj they were bound to make a payment 


to the Bank of Bombay made up their 
mind to represent that Wasndeorao had 
accepted the hundi on their instruotiona 
and to recover the amount paid from the 
defendant’s firm by the present suit. Thera 
seems no particular reason why an entry 
should be made in the regular accoant- 
books of the plaintiffs at the time when 
tho plaintiffs accept a Kundi. No money 
passed hands at that time. The entry 
(]!]xhibit P-9), though it does not bear a 
date, appears to have been made before 
tlie p-iyment to the Bank of Bombay ; for 
tlio entry is in the nakal bahi for Sambat 
19i0, whereas the entry of payment to the 
Bank of Bombay is in the bird for Sambat 
I'J/O. A peru'^al of the entry (Exhibit P-9) 
shows that it does not purport to have been 
made ou 29th December 1913 (the date 
on which the hundi matured) though there 
is a reference to that date io the body of 
the entry. There is then no Bubstanee in 
the foundation on which the theory to whioh 
I have referred is bnilt. I find nothing 
on the record to justify an inference that 
Wasudeorao colluded with Aidan, 

1 cannot infer from the delay in 
filing the suit and the conduct of the case 
by the plaintiffs that the case is a false one. 
The appeal fails and is dismissed. Oosta on 
appsllante. 

Appeal ditmintd. 


ALLAHABAD HIGH OOURT. 
Second Civil Appeal No. 999 op 1917, 

July 17, 1920. 

Preient: —Mr. Justice Tudball and 
Mr. Justice Salalman, 

DANSi AND oruBRs—P laihtipps—Appiluitts 

cersui 

HANHATA and OTdBRS^DiPiNOiKTS and 

pLAINTlPPJ—R cBPONDBNTB. 

Spceilic Rilief Act (I of 1877.), s. 42--MababraUniiD, 
of—Right (o receive alms, declaration to, 
whether can be obtatnoJ. 

Tnnamuch as tho right to bog, or a boggar's 
right to roooivo aims, <looa oot cooBtitute property 
ns it is undorstood io law, a l>cggar cannot, under 
Hootiou 4'2 of tho Specifio BoUof Act, obtain ai) 
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injcnciion ontillinp liim to receive aims to the 
exclusion of other bcppnrs. [p. col. ).] 

The MnhibrahininK nho solicit alms from pious 
Ilmdus on the hank of the Ganges rirer at Allaha¬ 
bad are iK-ggars, and as .«>nch have no legal status, 
[p. t62, col. I.] 

Seoond appeal from the deoieion of the 
Sobordinate Judge. AlUhabad, dated the 
10th of April 1917. 

Messrs. B. E. 0'0c7ior and Badri Earain, 
for tbe Appellants. 

Dr. S, A, Sen, Mr. Panyia Lai, and the 
Hon’ble Dr. T. B. Sapru, for the Respondents, 

JUDGMENT.—Thii is a plaintiffs’ appeal. 
Tbe faots of the ease are as follows:-^ 

On tbe banks of the Ganges, not far from 
Allahabad, is a spot where a ferry srosses the 
river; it is named Knbri Ghat. This appar- 
entty is a flonvenient spot for pions Hindns 
to bathe in tbe Ganges and apparently many 
of them do this in oonneotion with religions 
eeremonies oonneoted with deaths and other 
aironmetaoses in their families. The son- 
tending parties in this ease are Mahabrah- 
mans, the plaintiffs, and Ganga Patras, the 
defendants, they may both be desoribed as 
parasites of Hindo sooiety. These persons 
go down to tbe Knbri Ghat and when a 
pions Hindu is about to bathe they offer 
him what they oall "/tusAo,” that ie, a small 
bnnoh of grass. They prononnse a Mantra 
and be returns the grass together with a 
small pconniary present. Tbe spot where it 
ooonrs is private property belonging to the 
Zemindars of two villages Swad Khat and 
Taj Mnllahan. Between the Ganga Patras 
and tbe Mahabrahmans there have been oon- 
stant disputes in the past eaah seeking to 
prevent the other from cblaining these alms 
whiah are given by the bathers. 

In the year 1901 there was a dispute and 
a Magistrate, by an order, dated tbe J^nd of 
Joly 1904, passed apparently ond^r seotion 
1A4, Crimical Prooedore Code, restrained tbe 
plaintiffs, tbe Mahabrahmans, from taking 
any snob gifts within a distanse of 13 yards 
of the water’s edge. Tbe order held good 
only for two months and it was passed to 
prevent a brcaoh of the peaee taking plaee 
during that time. It was a period of 
festival during wbieb many Hindus froQuent* 
ed tbe Gbat. Shortly before I he present suit 
was instituted, in tbe year 1913, there 
was farther trouble between these two 
elaeees and a Magistrate took aetion and 
Joond down eeob party under eeetion U7, 
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Criminal Prooedure Code. At the same time 
he published tbe old order of tbe 2nd of 
July 1901 for the information of the parties. 
He did not take aetion under seotion 114, 
Criminal Prooedure Code, himself but merely 
published the order for their information, 
ThereapoD, the plaiotiffe brought the preient 
suit. In paragraph 1 of their plaint, it is 
stated that they and their anoestors had been 
reoeiving these alms from people who same 
to bathe at Knbri Ghat by giving them kuska 
on the bank of the Ganges. They admitted 
that the defendants, that is, the Ganga 
Patras, hod all along been reoeiving similar 
gifts by sitting on a mat and tying up a oalf 
on the bank of the river and they also admitted 
that the defendant? used to pay R?. 150 as rent 
to tbe /smindars for the pieoe of land wbioh 
they thus oounpied. They reoited tbe order 
of the 2nd of July 1904 and the ooourreDoes 
of the year of 1913 and the orders passed 
by the Magistrate. In paragraph 6 they 
admitted that the gifts given by the pious 
Hindns were purely voluntary aols. They 
went on to f<ay that the Criminal Court had 
improperly infringed their rights as against 
the rights of the defendants and that the 
parties were entitled to reseive whatever 
offerings were given to them by the bathers 
who frequented tbe bank. They asked for 
three reliefs,— 

(1) That the order of tbe Criminal Court 
dated the 23rd June 1913 should be set 
aside. This relief has been denied to them 
by both the Courts below and they lay no 
elaim to it before us ; 

(2) that it be deolared that they have a 
right to take dan, that is, alms, by offering 
ku$ha 00 (he bank of the Ganges at Knbri 
Obat, and 

(3) (bat a perpetual injunotion be issued 
to tbe defendants restraining them from 
interfering with the plaintiffs in reseiviog 
alms on tbe bank of the river. 

The Court of Brst instanoe framed five 
issues. The defendants io their defeuoe 
admitted that they paid Rs. 150 as rent every 
year to the Zemindars as mentioned by the 
plaintiffs but not for tbe right of tying a 
oalf and spreading a mat but aeeordiog to a 
dearee passed by tbe Civil Court in a eartaio 
case; they also admitted the inaidenls whiah 
bad oaaurred in tbe Criminal Court. They 
olaimed that they bad au exalosive right 
to take tbe gifts offered by the fliodu batben 
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and maiotained that tbe MAhabrahmans had 
only a right to reoeive soob gifts wheo tbs 
oarsuODy with wbiob the giv^r was ooooero- 
ei was a fooeral oeremony, otherwise the 
Ganga Patras bad an ezolasive right to take 
all gifts offered by bathsrj io tbe river. 
They maiotaioed that the pWintiffs impro¬ 
perly interfered with their rights to take 
gifts. They maiotaioed that the right of a 
Gaoga pQtrs, is Birt Jiim'ini (which was 
a volaotary gift) aod that a Afan Sirt was 
a parely personal gift. Tbe Coort of 
6 rst instanee framed the Grst issas as 
follows: " Have the plaintiffs got any oaase 
of action?'’ It held that they bad none and 
dismissed tbs sait. An aopsal was preferred 
to the District Jalge. He held that the 
plaintiffs had a oaase of action and remand* 
ed the salt for decision on other issaes. 

The first Ooart then held that a gift made 
by the bathers in the river constituted Man 
Birt, that is a purely personal gift and 
not Birt Jijmani, It held in favoar of 
tbe plaintiffs that they bad a perfect right 
to go to Eabri Ghat and accept gifts by 
giving Auf^a to Hindas and it finally gave 
the plaintiffs the following declaration and 
injoDotion : "That the plaintiffs have always 
a right to accept dan by giving kusha on 
tbe bank of the Ganges at Knbri Ghat.” It 
granted an injanction againet the defendants 
restraining them from interfering with the 
plaintiffs in taking dan by giving to bath* 
era on tbe bank of tbe Ganges at Xnbri Ghat. 

There was no isaae framed as to the alleged 
lease of tbe land ased by the defendants. 
Tbe defendants appealed and in their appeal 
they did not attempt to base their case in 
any way on tbe alleged lease. Tbe Ooart of 
Appeal came to the oonolasion that the plaint* 
iffs were only entitled to accept saoh gifts 
as were ordinarily offered to Mababrabmans 
and that their rights were not oo-extensive 
with those of tbe defendants. It, therefore, 
set aside the decree of the first Ooart, so far 
as the declaration was oonserned, and it gave 
tbe plaintiffs an injanction restraining the 
defendants from interfering with the plaint* 
iSs in taking dan which bathers gave to 
them as Mababrabmans at Kabri Ghat on the 
bank of the Ganges. The plaintiffs have 
some here in second appeal. They contend 
that they are entitled to a declaration sooh 
M was grantsj to them by the first Ooart; 
thftt they ve OQlitlsd to ftssopt any gifts 


whatsoever that are made to them whether 
they are connected with faneral rites or 
not ; that the iniunotion granted by the Ooart 
of Appeal is of no nse to them, and that they 
seek both the declaration and the injanction 
tc maintain their right to accept almi of any 
sort offered to them by any body.^ 

The defendants have filed objections: (1) Ons 
of the pleas which they have taken is that the 
right claimsd by tbe plaintiffs is not recognis* 
ed by law; (2) They farther contend that 
the plaintiffs are neither entitled to ths 
declaratioQ nor to the injanction granted by 
the Court below. (3) The third plea taken 
is that the defendants, being lessees of the 
bank of the river at Kabri Ghat, the plaint¬ 
iffs are not entitled to any injanstion which 
interferes with the defendants' admitted right 
of Birt Jijmani within a distance of 13 yards 
from tbe river. In view of the fact that 
there had been no finding as to tbe lease 
tbroaghoat the litigation, nor bad tbe defend¬ 
ants based thsir rights on their capacity as 
lessees, this third plea cannot be allowed to 
be taken before ns. 

The first question for oonsideiation is whe¬ 
ther, in view of the facts, the plaintiffs 
are in any way entitled to any relief 
whatsoever, either to the declaration 
or to the injanction. Section 42 of the 
Specific flelief Act lays down that: " Any 
person entitled to any legal character, or to 
any right as to any property, may inatitate 
a sait against any person denying, or inter¬ 
ested to deny, his title to each character or 
right, and the Gonrt may in its discretion 
make therein a deolaiation that he is 
so entitled, and the plaintiff need not in 
each suit ask for any farther relief." 
In tbe present case the plaintiffs have soma 
forward with no legal character whatsoever. 
Tbe character they have assamed for the 
purposes of this litigation is the character 
of a beggar, that is, a person who begs from 
a person who is charitably inclined to give. 
In most ooantries this woald render hiax 
liable to panishment in a Criminal Coart. 
Even in this country, no beggar has a legal 
character. The character that be has is 
more likely illegal than legal. Therefore, tbe 
plaintiffs are not entitled to a declaration so 
far as their character is oonosrued. The next 
qaestion is, whether they have any right aa 
to any property which is in dispute in the 

presdQt lassi It U impossible to bold tbitt 
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to property id any way. On their own 
showing, the plaintiffs admit that what they 
•all Mon Birt is nothing less and nothing 
more than a pare gift made by a Hindu 
bather and is a personal offering to the 
donee. This right is not claimed in connection 
with any property, each as a temple or shrine 
or any other immoveable property. It is 
impossible, therefore, to hold that what the 
plaintiffs claim in the prepent case is pro¬ 
perty. It appear?, therefore, to ns that 
under section 4,' of the SpeciGo Rshef Act. it 
IS impossible to give the plaintiffs the de¬ 
claration which they now seek. Injonctiona 
Bre dealt with in section 54 of the Specific 
Relief Ad. Under that section “a perpetual 
injunction may be granted to prevent the 
breach of an obligation exiatirg in favour 
of the applicant, whether expressly or by 
implication....When the defendant invades 
or threatens to invade the plaintiff’s right 
to, or enjoyment of property, the (^nrt 
may grant a perpetual iniunotion.” It 
seems to us that, on the facta of the prc- 
sent case, it is imroisible for us to say that 
there was any breach of any obligation 
existing in favour of the plainfiff.n. The 
questior, of course, is simple. Nobody is 
obliged to give to them nor are the de- 
fendantp, the Ganga Potra^ under any oblign. 
lion towards them. Again, it oatnot be said 
that the Ganga Patras invade or threaten (o 
invade the plaintiffb’ right to, or opjcy. 
ment of property. As we have roinled 
out above, the right to beg cannot oor.M:- 
tute property as it is ur.derstocd in law 
Tterefore,onthefads of the case, it app-ars 
to ns that the plaintiffs are in no way 
entitled either to an injunoiion or to a 
declaration ; we do not think that the remand 
order of tbe District Judge under which he 
sent back the oaie at all precludes ns fn m 
coming to this oonoheion. The plaintiffs 
might well have a cause of adion and yet 
be pot entitled to the reliefs they claimed. 

It 18 not neceseary for us to go into aid 

decide the question whether the defeLdants, 
the Ganga Potras, have any eioluaivo right 
or any right wbalfoever as agaii st the pre¬ 
sent plaintiffs appellants. It may he lUt 
they equally are with the plaintiffs rr/y 
beggars and as rncl. they have no right 
wbatBOver greater than that of the plaintiffs. 
i| may be, on the other band, that they 


ars le^ ees of ths land and as each they are 
entirlbd to ksep the plaintiffs off the land. 
But as to these two points we express no 
opinion whatsoever. On the facts of the 
case, the suit was bound to fail. The 
appeal, therefore, fails and is dismissed with 
costs inoladiog in this Court fees on the higher 
scale. 

We allow the second objection, namely, 

that the right claimed by the plaintiffs 

is not recognised by law. The plaintiffs’ 

suit will stand dismissed with costs in all 
Courts. 

Appeal 


MADRAS HIGH COURT. 

Second Civil Ai-psal No. 7r4 of 1919. 

April 2;>, I&2). 

Present :—Mr. Jantioe Oldfield and 
Mr. Jufltioe Phillips. 

KUPPUSAWMl lYRNGAR iNDOnuRs- 

PtAINTiFFil—ApPKlLAHTd 
versug 

KAMALAMMALL and otmkRvS—Difenpants 

— Rx.hpohdknts. 

Civil Vr 0 C€<htrc Cndc (Act V of lOOS;, 0. XXXII, 
r. i—.Ifiiior—ail liU'iii hnring iuU'«r$o 
intercut - Ifrrrev, whether on tninor—Liinifii’ 

ti<‘>i Act (IX of 1!iOH;, 7. D. Sch. I, Art. H^IIindu 

ji'}nt fiiniil'i—of (iction accruing to minor brother 
— Ltinifaliun for n'lit, ccnivienccmcnf of. 


A moro ili'foct in fnllDwing tlif* riilo n« to ropre- 
Boiitatinii of minors is not nPcosKarily fnlal to Iho 
jirociMMlings so iis to r<'nilpr invaliii a dccrco against 
tho minora [p. 1563, col. I 1 

Whoro a cauHO of action accrues to two brothers 
of a Hindu joint family when they aro minors, 
tiino for bringing a suit runs from tbo date on 
whifli tbo older of tho two attains majority, [p. 008, 
C<i|. 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cuddalnre, in Appeal Suit No. IIJ of 1917, 
preferrt-d against that of the Court of the 
Additional District Munsif, Villuparam, in 
Original Suit No. 1 of 1916. 

FAOTS appear from the judgment, 

Men>ra a. tiaghyam Iyengar aud T, Q, 
liagavachariur^ for the Appellants.—The 
lo.-tr Lonrt erred in holdiug that tbesni* 
was barred and that plaintiffs should have 
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Bet aside the deoree passed agaiost them 
while they were mioors. In the prior 
Boit the minors were not properly represent¬ 
ed. The interest of their mother who 
was their guardian ad litem was adver^^e 
to the interests of the minors. There 
was no effective representation and the 
deoree ehonld be treated as a nullity. It 
need not, therefore, betel aside. B>ii} Nath 
Bat V. Bharam Deo Tewari (0, Khiaraj- 
mal V. Daim (2), 

Messrs. L. 3. Veeraragara Iyer and Af. 
Patanjali Sa$tri, for the Respondents. 
Mere defective representation of the miiiors 
will not render the deoree obtained against 
them a nullity. 

Adverse interest of the mother will not 
render her representation altogether void. 
The oases sited by appellants’ Vakils are 
distinguishable. In Baij Nath fiat v. Dhafam 
Deo Tewari (1), the question turned upon 
whether a prior deoree was re$ judicata when 
it was obtained through the guardian’s gross 
negligenoe. In Khiarajmal v- Daim 
(2) the Privy Oounoil did not deal with the 
question of representation. The deoree is 
not neoessarily fats] to the prooeedings. See 
Walian v. Banke Behari Pershad Singh (3). 

JUDGMENT.—The lower Appellate Court 
held that the suit was barred, because, 
a previous deoree having to be set aside, 
before relief oould be given, Arliole 14+. 
Schedule I, of the Limitation Act was inap* 
plioable. 

Appellants oontend that the previous deoree 
need net he set aside being a oullitf, inas- 
moob ae it was obtained against them as 
minors with their mother as a guardian ad 
litem and her interest in the litigation 
being adverse to theire, she was not oomo 
petent to represent them with referenoe to 
Order XXXII, rule 4 (1), proviso. Assum¬ 
ing, but not deciding, that the mother bad 
any sort of adverse interest, we are not 
prepared to hold that she was so wholly 
disQualided that her representation most 
be treated as no representation'and the deoree 
muet be regarded as null and need not 
be set aside on proof of fraud or otherwise. 

(1) 86 Ind. Cos. 707| 38 A. 316; U A. L. J. 86.t. 

(2) 82 0. 2O0J 0 0. W. N. 201 (P. C ), 2 A. L. J. 

Bom.L. R. 1| 1 0. L. J. 684; 82 1. A. 23; 8 Sor. 

P. O.J.734. 

18) 800. l02Jt 7 0. W. N. 774* 6 Bom. L. R. 822| 
30 1. A. ie2t 8 Sar.P. 0. J.612. 


No authority cited for appellants goes that 
length. Baig Nath Bai v. Dharam Deo Tewan 
(l' has been relied o Baf in it the que^ition 
was not whether a orevi ’a-* deoi-^ion should 
be set a-lde, hut whether it va-i re* 'udicata, 
when it was alleged to have been obtained 
through the guardian’s gross negligence ; and 
it is not olear that the same oonsideratione 
arise on the latter question as on the 
former. The other ease mainly relied on 
was Ehiaraimal v- Daim (2) and in it 
the Judicial Committee no doubt referred to 
decrees obtained and sales held when the 
persons directly concerned were not parties to 
the proceedings or properly represented ae 
nullities. But the question is then, what 
constitutes proper representation, their Lord- 
ships not dealing with the point further 
except by referenoe to Kithtn Ohunder Qhote 
V. Muiammat Afhoorun (4) in which there 
was no representation at all. On the other 
band, in Walian v. Banke Behari Perthad 
Singh (.3) it was pointed out that a defect in 
following the rule as to representation of 
minors was not neoessarily fatal to the 
proceedings. We are not, in the oiroum- 
stances, prepared to hold ibai any possible 
adverse interest on the part of the mother 
rendered the deoree against the present 
pUintiffs. the minors, a nullity. D, therefore, 
has to be set aside and the present suit is out 
of time. 

• 

Next, it is argued that this suit should 
have been regarded as one against the second 
defendant to recover from him the advantage 
which he hae realized as implied trustee 
for the plaintiffs during their minority. 
It ie not necessary to set out in detail 
the facts on which this plea is based, or to 
deal with it on its merits, because it 
was not, in our opinion, relied on in the 
Court of 6rst instance and we are not 
prepared to consider it for the first time 
in second appeal. 

Lastly, the suit has been held barred on the 
assumption that time ran from the date on 
which the elder of the plaintiffs attained 
majority, consistently with Dorait'imi Situ- 
madan v. Nondieami Saluvan (51. Reference 
has been made to Nobin Chandra Barua v, 

( 4 ) Marsh. 647. 

(6) 21 lud. Cas. 410} ?8 M. 118} 26 M. L. J. 406| 
14 M. L. T.401. 
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Chandra Madhab Barna (6) in whioh (it 


[1921 


yKj/ uj w(non ut ifl 

eaid) a plea of limitatfon was disallowed in 

Than. 

r aw fi, I" the Dayabhaga 

wL 1. ° oonoerned 

and a t “ “ discharge 

^batgt^Lr' 00 

The eeaond appeal ie diemiaaeJ with ooete, 


M. C. P. 


Appeal diimiggei 


“L. V itlR Cd."- ■'■ ^ 


CALCUTTA HIGH COURT. 

Oa'0'"*i. UiCHEE No. I7I or 
1919, WITH Rntg No. 29 op 1919 
Jftnoftry 7, 1920. 

Mr. JoBtioe Riohardpon and 

Joitioe SirSyed ShamjiDl Huda Kr 

Sreemuttu RAUHASHYAM DASVA w',n 
or GOLAKNARAIN PODDAR, .»p ',,ounH 

-OpPoe.T,P*RT,E, No.. 1 .K„ 2_APPEur«tt 

verfug 

Srcemultu RAiJQA SUNDARI DASVA 

WIDOW OP 8AGAR CHANDRA DK— ’ 

D ». 1 ^*titioner—Respondent. 

Fro&ajc and Atlminigtration Act (V „f ISSU g M\ 
-Probalr, revocation of^>'Jugt eJe,” ,ac2i ' c ^ 
Cml Procedure Cade (Act V of uion;, O XSXII 
appUcabtltly of, to uneontegfrd probate proccedinya. ' 

Tho mother of o doceasod to.stator nnpljed, as hia 
oiocotnx.for Probate of his Will , gonend cifnlions 
wore issued and a special citation was issued to 
the widow of the deceased, who was then a minor, 
with a direction that a guardian ad litnn should 
t>o appointed for her j her fothor was so appointed 
and a citation was issued U, him, hut ho rofiisod to 
recoiTo it when it was tendered to him, The 
Probate proceedings wore nneontostod j the Will 
was proTod in common form and Probato was giant, 
od to the mother. For sereral years the widow 
received boaeflts under the Will, and some five 
years after coming of age, an.l more than sit years 
Prnhail ftpplied for revocation of the 

Au * Probote was revoked on the 

•PP;'"''" '’'•♦‘'red for the 
wnwl*# mother was directed lo prove the 

n “*^,*!** did not dIsoIoBO anr “fust 

gauso within the meaning ofwction 60^of the 


Probato and Adminislrntion Act, and that the 
uelay in bringing forward a case against the Will 
cofs 1 t'V] application for revocation, [p. 686, 

, Although, ns a riilo, when a Will, of which Probato 
18 sought., affects the interest of a minor, n guar- 
clianm/ fito,,, should bo appointed for the minor, 
yet until n contest arises, Order XXXIf of the 
tvivil Procedure Code has no application to the 
proceedings [p 666, col. 1.] 

TheofTect of Order XXXII i.s, that no person can 
no appointed a guardian ad litem without his express 
con.cent, and the question whether the person 
appointed as such guardian consented to act is 
nlw.ays one of importance on the merits, and (ho 
refusal by such a person to accept a citation when 
tendered to him might be regarded ns a refusal by 
him to act. [p. 666, col. ?.] ^ 

Appeal against the dcoroo of the seoond 
Additional District Jadge, Daooa, dated the 
26th Jone 1919. 

Mr. B. Chakraburfp, Dr. Bagak and Baba 
Pnresh Lil Shome, for the Appellants. 

Babus Mohendra Nath Boy and i^ajendra 
Chandra Ouhi^ for the Respondent. 

JUDGMENT.—This is an appeal from the 
judgment and decree of the Additional Jadge 
of Daooa, dated the 26th Jane 1919, 

On the 13th Maroh 1912 Probate was 
granted of the Will of Sagar Chandra De, 
who died on the 1st Aswin 1318 (18th 
September 1211), leaving him sarviving bis 
mother, bis ohildless widow, then a minor, 
a minor brother and one or two married 
sisters. 

The proceedings were not oontested; the 
Will was proved in common form and 
Probate was granted to the mother ns oxeca* 
trix. 

The decree appealed from revokes (he 
Probato and directe the executrix, the appel* 
laiit before u», to prove the Will in solemn 
form. 

The petition for revocation was presented 
by the widow on the 18th November IDIS, 
more than six years after the grant of Pro> 
bate. The petition was signed on the 
widow’s behalf by her father, Srish Chandra 
Dbar. The widow was 16 or 17 years old 
when her ha-iband died and came of age in 
U12 or 1913. 

The .Additional District Jadge has foand 
that, after her hasband'e death, the widow 
continned to live with her husband’s rela* 

Cions in amity and has only recently gone 
to live with her father, who occupies a hoase 
opposite the testator's, in the same street. 

The saggestion coatalaed In her petition that 
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she w<i8 on bad termi with her mother-in- 
law is anfoonded. 

As to the terms of the Will, no doabt the 
testator left the bulk of his property to his 
brother, but ho bequeathed to his widow a 
lamp sum of Rs. 1,000, and a monthly 
allowanoe of 5 for her niaintenanae. His 
estate was valued by the CoIIeotor at 
Rs. 6,695. Hb and hi-i brother appear to 
have oarried on a joint business as Pod* 
dars and to have inherited from their father, 
in o<jual moiotiet*, a one-fourth share in 
holding No. 86 of khus mahal No. 8397 of 
the Daeoa Oolloatorate. The rent due on 
aooount of tlie share was Rs. 2-1. 

The Additional District Judge eeems to 
have Qooepted an aooount produced by Nagar 
Ohandra to whom, as re.^iduary legatee, the 
executrix had made over the estate. The 
aooount, in our opinion, ehowa that Nagvr 
debited himeelf with the s-nm of Rs, 1.000 
ani that ho had made payments to the 
widow (aramnting to Ri. 2-)0) besides 
meeting various small expenses inourred by 
her. Nagar says that he offered to pay the 
widow tts. 1,000 bnt at her and her father's 
request ho took ohsrge of the money and 
paid her from time to time suoh earns as her 
oooaeione required. He states that he exe* 
outod a hatchitta for the whole sum in her 
favour and there is evidenae in support of 
that elatemont. As early as Maroh 1912 he 
paid the widow a eum of Rs. 

Moreover, in li 13 or 1914, in onan«otinn 
with the holding above referred to, Nagar ap¬ 
plied for the registration of his name io the 
Colleotorate in place of that of the teelator. 
A Murveyor, who was formerly Kbas Tahsil- 
dar at Daoou, has been examined. He was 
ordered to make an enquiry. Hs enquired 
about the testator’s heirs and eont for Sris 
Ohandra who told him that neither he nor 
his daughter bad any objeotion to Nagar’a 
name being registered. 

It is olear, therefore, that Sris Ohandra 
and his daughter kuew of the Will shortly 
after the grant of Probity. We are fur'.har 
satisfied that they were o-»gn zin‘, of the Pro* 
bate proceedings. 

The application for Probate was made 
on the Ist Deoember 1911. Gjneral oitations 
were issued and the District Judge farther 
directed that epooial citations should be 

issued ouoertaiu person-,including the wiiov, 

ftod that a guardisn a I liten should be 


appointed for the latter. Srisb Chandra was 
80 appointed, and it is not disputed that he 
was the proper person to act for bis daughter, 
Her present petition describes him as 
her " guardian and protector.” A note in the 
order ahset, under date the 19th- February 
1912, states that the notices had been issned 
and the service proved except in the case of 
a married sister of the testator. That lady 
subsequently filed a petition consenting to 
the grant of Probate to the testator's mother 
anJ the order granting Probate was accord* 
iDgly made. ^ In spite of Srish Chandra’s 
denial, there is no doubt tbit a citation was 
served on him as the widow's guardian. 
The service is proved by the peon and by 
the evidence of two witnesses, one of whom 
put bis name on the citation at the time. 
Srish Chandra refosed to receive the notice 
and it was fixed on the door of bie honse. 

Uhere is, further, the evidence of a Pleader 
of the Judge’s Court that Srish sonsnUtd 
him with a view to revocation of the Pro¬ 
bate. He says Srish came to him four, five or 
six years ago, his memory not being' exact. 
But ii most have been soon after Probate 
was granted, because he advised Srish to 
wait till bis daughter attained her majority. 


me peunon alleges that the Will was 
ooilosively oocoocled by the testator's mother 
and bis surviving son. Nagar Ohandra. In 
the oourpe of bis evidence, Srieh Ohandra 
stated that the testator was delirious through* 
out the whole of the illness, lasting 22 or 23 
days, which ended in his death. He was 
the only witness examined for the widow 
and his statement was denied by Nagar and 
another witnees on the other aide The 
widow herself was not examined. An appli. 
cation for her examination on oommieaion 
was made so late that the 
Judge rejected it Allegations such as those 
itade by Srish Chandra ought to have been 
made as soon after the event as poaeiblp 
when the oircumstanoes were fresh in the 
memory of those who had access to the 
tostator. As be intended to revoke the Pro 
bate, the Additional Dietri.t Jndge very pro.' 
perly did not diseneg tbia question. In the 
view we take of the ea.e, it i, right to gay 
that, in our opinion, any attempt at this die 
tance of time to establish, on such evil^noe 
aa that of Snsh Ohandra, that the Will was 
a forgery would be hopeless. 
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It is important to observe, in this aonneo- 
tion, that there is no sngrgeBtion that any 
faats inhseqaently oarae to the knowledge of 
the widow or her father whiah were not 
known to them at the time of the Probate 
prooeedingB, 

The ground on wbioh the Additional Dis* 
triot Jodge haa revoked the Probate is that 
Sriah Chandra entered no appearanse for the 
widow. It ia true that he refnsed to aeoept 
the oitation when it was tendered to him, 
and if the refoaal was not dne to pettish* 
ness, as it often is, it might be regarded 
as a refasal to aot for bis daughter. But 
father and daughter were living olose to 
eaoh other and it is ditUsnlt to suppose 
that they were not in oommunioation do* 
ring the Probate prooeedinge. No reason 
exists why, if they had a ease to bring for¬ 
ward against the Will, they should not have 
brought it forward at the time. The ques¬ 
tion is, whether the faote dlealoee j ' just 
oause,” within the meaning of seotion 50 of 
the Probate and Administration Aot, for 
revocation. 

A oitation for Probate is not a summons 
to appear. The obieot of oitations, whether 
general or speoial, is to give those interested 
an opportunity of ooming in, if they so 
ohoose, and oontesting the applioation for 
Probate. Until a oaveat is entered the 
prooeedinge are not oontentious. Seotion 83 
of the Prahate and Administration Aot shows 
that op to that stage there is no ' and 
DO suit. Until a onntest arises, Order 
XXXII of the Civil Prooedure Codr, which 
is heeded, " Suite by or against Minors and 
Persons of Unsound Mind,*' would seem to 
have no application to the prooeedingr. It 
has, however, been laid down in a reries of 
eaees in this Court that where a Will of whioh 
Probate is sought affeota the interest of a 
minor,a guardian ad litem should be appointed 
for the minor [Walter Rehelli v. Maria RebelU 

(1), 81»oro«^i6ala Debi^■ Anandemoyee Dr5i(2), 
BwiiendraSathy.OolokNath 8arma{3)}, Sush 
a rule may be expedient as a rule of praotioe. 
But it does not follow that every rule in 
Order XXXII is thus made etriolly and 
legally applioable. The question here tnrns 

(1) 2 0. W. N. 100. 

(2) 12 0. W. N. 6. 

(3) 28 Ind. Cm. 674; 21 0. L. J. 287i >9 0. W. N. 

747. 


on rule 4 of Order XXXII, the effest of 
wbioh is, aoQording to the authorities, that 
no person oan be appointed a guardian 
ad litem withont his express oonsent, loan 
unreported oase, in some respeots similar 
to the present (B. A. No. 2)56 of 1917, 
deoided on the 17th Maroh 1917). 

Sachindra Narain Saha v. Sironmot/«e 

Dasii (4), this Couit had oooasion to 
oonsider the applioation of the rule to 
Probate proseedings. It was held by Greaves, 
J., (Newbould, J. oonourring) that the role 
did not apply to prooeediugs whioh had not 
arrived at the contentions stage. The learned 
Jodge oame to that oonolusiou after referring 
to relevant provisions in the Probate and 
Administration Aot and to statements of 
the English pratioe in this oonneotion to be 
found inTristram and Ooote’sProbate Praotioe 
and Mortimer on Probate Praotioe. We do 
not uuderstand that the further observatious 
whioh the learned Judge made were intend¬ 
ed to presoribe a striot rols binding in all 
cases. The question whether the person 
appointed guardian ad litem oonsented to aot 
will al ways bs one of importanoe on the merits. 
But we mnoh doubt whether it io open to 
the Courts, or advieablp, to lay down a striot 
and binding rule whioh would govern every 
oase irrespective of its partioular faots. 

There are, however, oironmetanoes in the 
present oase whioh dilTerentiate it from the 
osse whiohoamebefore Greaves and Newbould, 

J 1 It is proved that, for several years, the 
widow has reoeived bene6ts under the Will, 
and we are of opinion that the faots io this 
oonneotion affirda gordgroundfor refusing to 
re*open the prooeedinge. Kunia Lil v. Kailoih 
Okandr (b), Manorama Ohowihurani v. Soshi 
Mohan Da$ Masumdar (6)], We have no wish 
to ourtail the privileges of minors but there 
is a danger of those privileges bsiog abused 
at the instigatoo of designing persous with 
interested motives. Regard must sometimes 
be bad to the oonvenienoe, the feelings and 
the pookete of those who labour from the 
oommenoement of the prooeediugs under the 
disadvantage of maturity. In the present 
ease, in our opinion, it would be unfair and 
nnjnst lo the testator's mother to oall upon 
her to prove the Will in solemn form. No 
justeause is shown for doing so. 


4) 60 Ind. Cm. 4S8j 24 0. W. N. 638. 

6) 7 Ind. Cm 740j 14 0. W. N. 1068 at p. 1073. 
6J M Ind^^Cas. 898, 19 0. W. N. 366, 43 0.480. 
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Id the view we take, the appeal maet be 
allowed aod the applioatioo for revooatioD 
diemiesed As we oanoot make the applioant’s 
father responeible for the ooetp, we make do 
order. The oross-objeotion has uot been 
pressed and is dismissed. No orders are 
neeeasary ou the Rale. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 331 ok 1920. 

Deoember 9, 1920. 

Present: —Mr. Jastioe Soott-Smith. 

WADHAWA SINGH and another— 

PLiINTIPKS—K eSPONDENTS 
lersui 

SUNDAR SINGH-Difendavt 
— Respondent. 

Court’fec—Decree for posscf.-iioii nn pnyment of 
ttiuiiey — Appeal—ftdief askfd po«.<i*sMoii icil/»ouf pay¬ 
ment—Cvurt-Jec i>ayalle —Cifil I’ri’ccdurc Code (Act 
V oj ItON^, t. 149—.tj./H’nl fdc'l vn 
utamped memurandum - Dcfictcncy made up itjler 
expiry of /imifali'on— Kxtcn-ion u] time. 

Where a plaintifT ia piren a decroo for posiioasiou 
of luitd oil payoiciit of a sum of money and ho 
appeals from the docrco aakiu^ that he ahoiild he 
given pusBOBsion without any payment, the Court, 
foe leviable on the memorandum of appeal is an 
ud valorem fco on the amount directed to be paid 
by the lower Court. 

Whore an appeal is filed in lime on an insiiHi. 
ciontly stamped memorandum, and on lliu doiiciency 
being pointed out to tlio appellant by the olKco ho 
diBput(‘R tho order and docs not uiuku up the 
deficiency till long after the appeal ia barred 
by time, he ib not <'Qtitlod to tho honcllt of section 
Ml of tho Civil Proccduro Codo. 

Seoond appeal from the deoree of the 
Distriet Jadge, Amritsar, dated the 14th 
Joly 1919, reversiog that of kite Mnnsif, 
Firfct CUbp, Tarn Taran, Distiiot Amritsar, 
dated the kOth Marsh 1919, 

Lala Fakir Ohand, for the Appellants. 

Lala Bahhihi Ram, for the Kei pindeLt. 

JUDGMENT.—Mr, Bakhsbi Ham raises 
a preliminary objeolion to the effeot that 
the appeal to this Coort is barred by 
time. The jodgmoot cf the lower Appel* 
late Coort is dated the I4lh of July 1919 
and the memoraDdom of appeal was present* 


BiSDEO MAL V. EAMHAITILAL. 

ed to this Coort on the 7tb of Ootober 

1919, bat as the Coort fee stamp was 
inaaffioieot, it was retoroed in order that 
the deBoienoy might be made op, aod was 
re-6ied doly stamped on the ICth Febroary 

1920. On that date the appeal was barred 
by time. 

The plaintiffs had soed for possession of 
oertaiD land witboot payment of anything 
to the defendants. The desree of the lower 
Appellate Coort was one for possession on pay* 
ment of Rs. 150, mortgage money; in other 
words, it was a deoree for redemption, In 
appeal to this Coart the plaintiffs aeked that 
they sboold be given a deoree for possession 
witboat payment of anything, The proper 
Conrt'fee stamp npon the memoraudam of 
appeal was an ad valorem one npon the 
amcant of the mortgage-money and the 
offioe order retarning it for making op the 
deBoienoy was a perfeotly oorreot one. The 
plaiutiffs oonld have re-filed the appeal within 
time, bat instead cf doing so they dispated the 
order and did not re-file it ontil fonr months 
later. Under these oiroamstanoes, I do not 
consider they are entitled to ihe benefit of 
section ll9. Civil Prreedare Code. I follow 
the oases reported as Amlul Qadir v, 
Muhammad Yusaf (1) and Lekh Ram v. Ramji 
Das (2). 

The appeal is accordingly dismissed with 
costs, 

Appeal dismissed. 

(I) 49 Ind. Cns. 871; H P. W. R. 1919} 8 P. L. R. 
1919. 

(2; 57 liid.Cafl 2I.'5; 1 L. 234. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 118 ok 1919. 

Jane 30, 1920. 

Present :—Mr. Joslioe Salaiman and 
Mr. Jostice Kanhaja Lai. 
BASDEO MAL GOBIND PRA3AD 

AND OTUKKS —DeKBNDANTS— ApPLCUMTS 

versus 

KA^HA1YA LAL LACHMI NARAIN 
*NuOTHERS— Plaint.KKS—Opposite Partt. 

Cult Procedure Code (Act V of 1905,^, «. 116, 5ch, 
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U—.4--6i7rn^«V>n— Airti.-.l—j;,■tr„,<ion of limo for f.uh- 
inifting oirar.l, nhethr,- i.>:-prr~A,jrccment (o refer fo 
arhiUatioti-P.irli, to aij.concnl, vhether xclhdrair 

It.asruiirli a Court lias jurisdiction to oxtond 
tl.o tiino for sulimitting an award, the mere 
f'Xerripr of that jmisdiction does not amount to u 
inafprinl iin-KuInriry. [p GtiV, c(>l v.] 

(.)iHP a party a’|;rops to suUnit a dipjmto to 
arliitration, and tlip arliitrator proco.'ds to ovidenco 
it is tiot r>peii to him to withdraw from tho arhitra! 
tion [p. 068, rol. 2 ] 

The adjudication of dUpufos by arbitration should 
1)0 tho result of the free consent of the arbitrator 
to undertako the duties of arbitratlnt,' between tho 
eontendiiiK partiea who havo apreed to repose con. 
tidenco in his nidf/jnent. [p. 6(lb, col. I.] 

Tho Court has no authority to compel a private 
urbilnitorto ai hitnite auaiiiHl liis own will. I n 00° 
col 1.] I • ■» 

Tho more fact, however, that a Court has ii.sod 
threatening lan^maj'c towards an arbitrator is not a 
ground for interferonco under section IlTiof tho 
Civil Procedure Code in tho abReuco of anyfhinir 
to show that, in conserpuMiee of such lanKiiafre, tho 
arbitrator was forced toarlatrato nj-ninst his will. 

Civil revision from an order of the City 
Maneif, Moradabad. 

Mr. iihiva Praand Sinha, for Mr. J, A. 
Misra, for the Applicante. 

Mr. Surenira Nath Pen, for the Opposite 

Party. 

JUDGMENT.—This revision arise.s out of 
two oroBf-snite. It appears that oo the 2nd 
of Jar nary 1919 the parties referred their 
elispote to an arUtrator, and on (he 2l8t 
of Janoary 1919, the arbitrator made a 
partial award and retorned the papers raying 
that there were not eoffioient materiale 
before him to oonne to a finding on the 
other iesaes. Tho finding on the iesae 
decided by him was adverse to the preront ap. 
plioante, the Coart eent the papers back fo the 
arbitrator direoting him to prooeed with the 
ease and deoide it on the evidenoe. The appli. 
eants rent a regtBtrrrd nolioe fo the arbi 
trator prohibiting him fr im prooeeding with 
theoase and reqaeeting him to send the papers 
to the Ooort. Tho arbitrator a^ked for 
instraotioDS from the Coart and tho learned 
Maneif direoted him to proceed with the 
aare regardless of the nolioe. After this, 
an application seems to have been made 
by tho present applioants in the Coort 
below withdrawing from the arbitration 
That applioatioD was alee bajested. 
The date fixed for the aabmission of ihe 
award was the 29th of Maroh, bat 
po award iwas sabmittad till then. Time 
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was extended ap to the 5fch of April, hot 
no award was eabmitted even then.' A 
farther extension wa?, thereforr, granted 
till the 16th of April 1919, and a reminder 
was sent to the arbitrator. Neither any 
award nor any reoly to the reminder was 
reseived by the 16th of April 1919, The 
Coart passed an order that, inasmash as 
neither the arbitration award nor any 
appl cation for extension of time had been 
reoeived, a registered letter shoaM be sent 
tb the arbitrator calling upon him to send bis 
award by the 30lh April 1919, or ■ to 
explain or show oaase why be ehoold not 
be charged with contempt of Ooart. Oo 
tho 30th April 19J9 the arbitrator made 
his award. Objections were taken to tbs 
award, bat the learned Mansif overroled 
them and passed a decree in terms of the 
award The applioants have come np in 
revision to this Ooart and on their behalf 
it is contended, (1) that the Ooart below 
had no jarisdiotion to force the arbitrator 
to act, ho having returned the papers to 
the ( onrt ; (2) that the Court bad acted 
without jariediotion and with material 
irregolarity in extending the time for filing 
the award from time to time without any 
application ; (3) that the applicants having 
given notice to the Coart and the arbitra* 
tor that they did not wish to have the 
case decided, the Court has aoted witboat 
jarisdiction in accepting the award. As 
to the last two grounds meotioned above* 
we think there is no force in them. The 
Ooart, onder the Code of Civil Prooedare, 
had jarisdiotion to extend time fo the 
arbitrator to snbmit his award and we 
are anabls to sea any want of jarisdiction 
or material irregolarity in the act of tb^ 
Coart in ordering snob extensions. OoSe 
the applicants had agreed to sabmic their 
dispate to an arbitrator who had made a 
partial award and reoerded some evideocei 
it was not open to the applicants to 
withdraw from the arbitration, and the 
Coort below was jastifiad in rejecting 
their application It ha**, however, been 
strongly argel that, in view of the order, 
dated the 16th of April 1919, the arbitra* 
t )r was forced to act in the matter. We 
h)7e exaniael tis reord and wa find 
tbat there la ujvJ.Jg toshowthst, previoat 
to the order of the 16th of April 1919, 
the arbitrator bad dsclined to Ml And 



669 


Vol. lilX] INDIAN OASHS, 

BiTiN GHAND JWALA DAS V. ABA 8INOH BOGHA BIBGfl. 


that he was forbad to make his award 
by the threat oontuoed in the order of the 
16tb of April 1919. Under these oiream' 
staDoea, we 6ud oorEelves nnable to set 
aside that order. Farther, this objeatioa 
was not taken in the Court below but 
baa been raised for the 6rst time in 
reviaioD. 

At the same time, we oannot refrain 
from remarking; that the language used by 
the learned Muneif in bia order dated 
the l-;tb of April 191P, waa wholly impro* 
per and objeotionable, The Court has no 
authority to compel a private arbitrator 
to arbitrate against bia own will. If it 
bad been a fact that the arbitrator had 
refuaed to arbitrate and that be was sub* 
aequently foroed by tho Court to arbitrate, 
we would have bad no hesitatioc in setting 
aside the order ol tho Court below. As 
was pointed out in the case of Shibcharan 
V. .flatiram (1), it is one of the most 
eaaential principles of the Uw of arbitration 
that the adjudiiatiou of disputes by arbi* 
tration should be the rssoH of the free 
consent of the arbitrator to undertake the 
duties of arbitrating bstween the contendin? 
parties who have agreed to repose ooo6deoo3 
in his judgment. The Court below was, 
therefore, not justified in cending a notice 
to the arbitrator to show cause wby he 
sboold not be charged with contempt of 
Court. At the same time, ae we have 
remarked above, there being nothing to 
show that the arbitrator bad previously 
refused to act in the matter and that he 
was forcsd to arbitrate by the threatening 
language used in the order if the 16th of 
April 1919, we find ourselves unable to 
interfere. The two applications arr, there* 
forr, dismissed with costs. 

Application diimitted. 

(1)7 A. 20; A. SV. N. (ISII) 2U; Mud Ujo. 

(tf. 1.) 86 0. 


LAHORE HIGH COURT. 

SiCjND Civil Appeal No. 851 or 1920. 

December 16, 1920. 

Preisnt : — Mr. Justice Ssott-Smith 
RATAN CHAND JWALA DAS iso ANOiajK 

— PliINTiPFJ—A pPELUNia 
vertui 

ASA SINGH BOGHA SINGH-Defekdant 

— Respondeht. 

Limitnlion Act OX "/ 190^^, Sch. I, Ar(. ©5 — ifu/ual 
nccoiiut, t' hni i .<—Advance i<{ m'incy b>j plaintiff—^ 
Orain fCnt by dcfvndaut to plainlijf for $alc—Suit 
to recover balance—Limitation, 

An account id mutual wlion thoro arc tranpac* 
tions oil each sidf* croutiug indopendont obligations 
on tlio other, [p. 670, col I.] 

Whom the transactions create obligatioos on one 
side only, those on tho other being merely completo 
or partial discharges of sjch obligations, tho account 
is not mutual. [{) 670, col. I.] 

Tho absence of a sliifiing b.ilaiico, however, is not 
conclusiro against tho mutuality of aii account, 
[p 670, col. 2.) 

Plaiutiff made advances of money to tho defend¬ 
ant. Tlio httor used to send grain to tho plaint¬ 
iff who used to sol) it and, after deducting his 
commission, used to credit the balance to tho dofond- 
ant'd nooouut. lie brouglit tho present suit to re¬ 
cover tho balance duo to him on tho account : 

Held, that tho suit was govoruod by Artiolo 85 
of Schodulo I to tho Limitation Act. fp. 670 
col. 2.] 

Ssoiod appeal from the decrea of the 
District Judge, Shabpur, at Sargoda, dated 
the 9th March 1920, revsraing that of the 
MuDsif, Fiist Clasp, Sargode, dated the 9th 
December 1919. 

Mr. Nanak Chand, for the Appellaota. 

Mr. Mukand lal Puri, for the Respond- 
enta. 

JUDGMENT,—In the suit out of which the 
present appeal arises the plaintiffs’ firm made 
advances of money to the defendants. The 
defendants are dealers in grain and used 
to send their grain to the plaintifia’ shop, 
Plaintiffs* sold it as commission agents and 
after deducting their commission and other 
charges, credited the amount remaining to the 
defendants in the account. On the 17tb of 
April 1913 the aecounts were made up and 
the defendants etrock a balance in the form 
of an acknowledgment. The plaintiffs having 
sued for the balanae due to them on the 
accounts, the lower Appellate Court has held 
that the suit is governed by Article 85 of 
the Limitation Act and ie barred by time. 
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The plaintiffs have hied a second appeal 
in this Coart. 

Il is Dotdispated that if Article 85 applies 
the snit is barred by time, bat Mr. Nanak 
Chand, on behalf of the appsllantp, contends 
that Article 85 is not applicable and that the 
sait is really one for money payable for money 
lent ander Article 57 of the Limitation Act. 
He admits that the so-called balance does not 
amoant to an account stated. Article 85 
relates to a sait brought for the balance due 
on a mataal open and current aoooant whore 
there have been reciprocal demands between 
the parties. It has always been held that 
an aoooant is mataal when there are trans* 
actions on each side creating independent 
obligations on the other and that where the 
transactions create obligations on one side 
only, those on the other being merely 
complete or partial discharges of each 
obligatione, the aoooant is not mataal. For 
instance, in the present case, if it were shown 
that the plaintiffs made advances to the 
defendants and that the defendants from 
time to time sent them oonsigoments of grain 
in part payment, then Article 85 woald not 
apply. Ganda Ham, plaintiff, who was called 
as a nitness on behalf of the defendants, 
stated that the latter were grain dealers and 
that he was their commission agent. He 
said that defendants' grain used to lie at his 
shop, that he need to sell it and, after 
dedocting bis commission and other ebarges, 
the balance need to be credited to the 
defendants' account. He admitted that on the 
Bret Katak 1970 four bags of baira belonging 
to the defendants came to bis shop, and that 
their price was credited on the 3rd of March 
i.e,, some months later after they had been 
sold. Mr. Nanak Chand relies apon the case 
reported as lihar Dai v. Harkishan Dat (1). In 
that case the course of dealings was as fol¬ 
lows. Plaintiff advanced loans to defendant 
from time to time and in re*payment defendant 
oceaeionally passed grain to plaintiff which 
the latter sold and credited to the former’s 
account. After some months, the accounts 
were examined and a balance was struck in 
plaintifFe favour. It was held that the 
plaintiff’s suit was on a closed acconnt and 
not on an open one, and that it wae governed 
by Article 64or by Articled? of the Limits* 

tion Act. In that case there was apparently 

(1) 36liid. Cm. 677i 148 P. W. E. lOlGj 7 P. L. E. 
1917 . 


no relation of principal and agent between 
the parties and the consignments of grain 
made by defendant to the plaintiff were 
merely made in part payment of the earns 
advanced. The facts were distinguishable 
from those of the present case He also re¬ 
ferred to Shive Gowda v. Fernan let ,2). That 
also was a case where the plaintiff Bnanced the 
defendant and the defendant in re-payment sent 
consignments of coffee to the plaintiff. It 
was held that the acoantp, thoagb current 
and open, were not mutual within the mean¬ 
ing of Artilo ^5 of the Limitation Act. It 
was Slid that payments made on account by 
one party and credited by the other whether 
in money or good-» did not render the aoooant 
mutual and that there must be independent 
obligations on both sides to make the aocoout 
mutual. 

One argument urged for the plaintiffs’ 6rm 
was Giat the balance was always in their 
favour and that the absence of a shifting 
balance was an indication that the account was 
not mutual.' lu Vein Pillai v. Ghose Moham¬ 
mad (3), however, it wai hoIJ that the 
absence of a shifting balance was not conclu¬ 
sive against the mutuality of the account. 
The same was the view adopted in Oaneth v. 
Gt/anu (-1) The oase appears to me to be 
very similar to the one reported as NamberU’ 
mol Cheily v. Kolayya (b). In that case the 
plaintiff advanced moneys to the defendant 
and the latter consigned goods to the former 
for sale on oommissior, and it was held that 
there were independent obligations on each 
side and that theaoooaut between the partieo 
was a mataal, open and current account 
within the meaning of Article 85. 

Now, even if the simple relation of creditor 
and debtor existed between the parties in 
regard to the cash advanced by the plaintiffs 
firm to the defendants, the relation of 
principal and agent existed between the 
defendants and the plaintiffs in regard to the 
eale of the former’s grain, Defendants 
grain used to lie at the plaintiffs’ shop and 
the plaintiffs had to account to the defend¬ 
ants for its price after deducting thier own 
chargee. There wae, therefore, an independent 

(2) 8 lod. Cm 141, 84 M. r l8, 8 M. L. T. 412j 
(1911) 1 M. a. N. I, 21 M U J. 

(3) 17 M 203, 4 M. U. J. «4n, 0 Ind. Deo. («. »•) 

208. 

(4) 22 B. fl06, II Ind Doo N. s.) 9^8. 

(6) 21 Ind. Cm. 778j i4 M, L, T. 498, 
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obligatioD od the plaiDtiffs’ aide and that, in 
my opioioD, was enffisieot to satisfy Article 
85 of the Limitation Aot. 

The appeal, therefore, fails and is dismissed 
with sosts. 

Appeal tUemiited. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1340 of 1917. 

Joly 6, 1920. 

Present :—Mr. Jastiee Walsh aod 
Mr. Jostioe Gokol Prasad, 
CHHATTKR SINGH and another— 
Defendants—Appellants 
terius 

TEJ SINGH AMD OTHER9 — PLAINTIFFS— 

Respondents. 

Civil Procedure Code (Act V of 1908;, 0. XXXII, 
r, 4 (3)—2finor, autl agaiii:«t'^Oiuirdian, appoinftncnl 
of-^Consent o/guardian, nature of-^-^ilinor, tohenbound 
hy proceedings. 

It is not DoooBsnry that tho consent of the 
person to bo appointed guardian, under Order 
XXXIf, rule 4 (8J of tho Civil Procedoro Code, 
should be express ; it may bo implied from conduct, 
as, whore notice is served on a person to show 
cause why ho should not bo appointed guardian, 
and be does not appear in answer to the notice 
appointing him guardian, [p. 671, col. 2.] 

In tho absence of anything to suggest that the 
interests of a minor have not been dnly protected in 
a suit, and that ho has boon prejudiced by tho 
appointment of a guardian, an irregularity in tho 
appointment is not a soffioiont ground for sotting 
Mido tho proceedings at tho instance of tho minor, 
[p. 672, col. 2.] 

Sdsond appeal from a deoree of the 
Second Additional Jndge of Aligarh. 

Mr. Pt-irs Lai Ransr;i, for the Appellaoie. 

Mr. Panna Zaf, for the Bespoedente. 
JUDGMENT.—This is a defendants' ap> 
peal against a deoree setting aside a deoree. 
The former soit was brongbt on a bond 
against the members of a joint Hindu 
family by the defendants who obtained 
the deoree. The suit was brought against 
the members of the family inolnding the 
karta or managing member and also the other 
adult members and also their minor brothers, 
who were sued by name in their individual 
••jP*®*ty. With regard to the minors the 
allowing steps were taken. With referense 
w eertaio minor members of the family 


notioe wss issued by the then plaintiffe, 
defeadants to the present suit, to one 
Golab to show oause why he shoold not 
be appointed their goardian, and, with 
reference to the other minor members, a 
similar notioe was issued to one Jamna 
Das. These two persons did not give any 
express oonsent. On the other band, they 
did not refuse. They remained silent. The 
Court appointed them guardians. They were 
already themselves parties to the suit as 
defendants. They were, as has already been 
pointed out, members of the same family, 
and their interest in the soit and their 
defenoe, if there had been one, were 
preoisely identioal with that of the 

minors. They did not appear in answer 
to the notioe appointing them as guardians 
and the Court, under the oiroumstanoee, 
inferring, as was natural, that they had no 
objeotioD, appointed them as guardians of 
the minorN. In these oiroamstanoee, the 
suit was deoreed against all the defendants, 
not cx par/s in the striot sense of the word, 
but against the persons who were on the 
reoord as defendants but who, having no 
defenee, did not trouble to appear, as an 
undefended suit. The question raised by 
this seoond suit in wbioh the minors seek 
to set aside the deoree is, whether the 
former deoree ought to be held binding 
upon them in law. The lower Appellate 
Conrt, disagreeing with the Grst Court, has 
deoreed the suit on the ground that the 
minors were not properly represented. It 
has based ite Gndiog upon Order XXXII, 
rule 4, eob-olaoee (3), wbioh provides that 
no person shall without hie oonsent be 
appointed goardian for the suit. These 
words are new in the existing Code and 
are stronger than anything oontained in the 
old Code, but were olearly put in for (be 
proteotioQ of the person whom it was pro* 
posed to appoint. The lower Appellate 
Court has held that the oonsent mentioned 
in that sub'olause must be express. It 
disagreed with the Grst Court in holdiog 
that it might be implied, and held that 
it must be obtained. In our view 
this is untenable. Many instanaes may be 
given from legislation where oonsent may 
be implied and is not neoessarily to be 
expressed in any doiument or reoord, and 
it is germane to the argument to point out 
that in the order itself wbioh we are 
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called npon to oonetrae another of the 
ralep, namely, Order XXXU, rale 7, eab- 
eeetion (i), dealing with the leave reqaired 
from the Uoort for a next friend orgaar- 
dian to enter into any oompromise enacts 
that sDoh leave 0 hall be expressly recorded 
in the proceedings. It, therefore, appeare 
that in theee rules of procedure, which, 
after all, are only directory, where the 
Legislature requires something to he expressly 
set out in writing or reoDrded, it says so 
in 80 many words. The lower ^ Appellate 
Oourt is right in holdiipg that the amended 
form, which the Roles Committee of the 
High Court has recently directed to be issued 
to the proposed guardian, cannot of itself 
alter the law or make that binding upon 
the guardian which would otherwise not 
be binding ; but in our view it is a question 
of fact in eioh case to be determined by 
the Court appointing the guardian, such 
determination of course to be subject to 
review in any subsequent suit ohollenging 
the appointment, where, under all the oir- 
oumstanoes of the case, it can be properly 
held that the particular guardian did or did 
not ooDSent or was not willing to act. We 
do not agree with the view of the lower 
Appellate Court that the absence of a pro 
posed guardian to a notice calling upon 
him oaonct, in any oircumstanos, raise the 
presumption of consent. Circumstances such 
as those which we have enumerated in 
this judgment are very strong to raise 
the presumption that the brothers in question 
had no reason for refusing, and had every 
reason for consenting, and by their silence 
did ooDsent. That finding of fact has been 
established beyond dispute. The only ques- 
tioD is whether there is anything in the 
eye of the law sufficient to justify that 
finding of fact. We hold that consent under 
this rule may be implied from conduct, and 
that it was rightly implied in the oircum 
stances of this case. If this view is correct 
there is no irregularity ; even if there 
bad been any irregularity, we should have 
eoosidered ourselves bound by the authorities 
which have been cited to os to disagree 
#ith the lower Appellate Court upon the 
ground that no prejudice had been shown 
to the plaintiffs. Three authorities have 
been cited upon this point. We think that 
the rule which ought to guide the Courts 
in these matters is best sought in the 


ob'-ervations of the Privy Oounoil in the 
oas9 of Walian v. Banke Behari Pershad Singh 
(1). It 19 true that that deoieion was 
under a different provision in the earlier 
Code of 1852, but in substance there is 
no distinction between that case and this, 
and their Lordships’ observations must be 
accepted in their widest significance as ap¬ 
plicable to all similar oases, whafover detailed 
variation mt»y take place in the actual 
roles governing the appointment of guardians. 
They laid great stress upon the fact that 
there was nothing to suggest that the 
interests of the minor were not duly pro* 
tested and it had not been shown that the 
alleged irregularity had caused any pre¬ 
judice to the plaintiffs. There is a deci¬ 
sion of this Court, in the case of liambrichh 
Bam V. larak Vewari (l), in which it was 
distinctly held by Mr. Jnstice Piggott and 
One of us that, whatever the irregularity 
may be, the moment it ie shown that 
there has been no fraud and that tlie minor’s 
interests have not been prejudiced, the 
minor's right to set aside the proceedings 
must be denied. In the course of the 
argument Mr. Justice Piggott used an ex* 
pression which we adopt:—"The question 
whether the minor was in fact prejudiced 
depends upon the particular oiroamstanoes 
of each case and docs not necessarily follow 
from an irregularity in the appointment of 
a guardian <7(iIn tho judgment of- 
one of us it was pointed out that there 
are in these oases two distinct issue'*) (I) 
whether tho appointment was itself irregulari 
and (2) whether the minors have been 
prejudiced by each irregularity. Followiug 
the decision in that case, and having regard 
to the fact that no projudico was either 
alleged or ehown at the hearing of this 
case in the Courts below, wo should hold^ 
in any event, that the plaintiffs have failed 
to oetabliah their legol right to succeed in 
this suit. The decree of the lower Appel* 
ate Court must be reversed and the decree 
of the first Court restored with costs. 

App:al alUneeJ. 

(1) 33 0. 1021 Qt p. 1031jao I. A. 192,70. W. S , 
774, 6 Bom L. H. 8i2,9 Sar. P. 0. J. 612. 

(2) 33 ind. Cue, 605, U A. L. J. 689. 
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LIKHAMBU V, DIVIBAI. 

SIND JUDIOIAIi OOMMISSIONER’S 

COURT. 

SicoND Civil Appsal No. 13 ok 1916 . 

Jannary .9|, lylv. 

Present :—Mr Kinaaid, A. J. 0., and 
Mr. Raymond, A. J. 0. 

Mtuimmai LVKHAMBAl, wife ok 
THAWERDAS, ako another — 
Appkllahts 

versus 

Aluiammai DEyiBAI andamotber— 

RkSPOkDEIiTK. 

Ciw7 Procedure Code (Act V of 190'^;,O."*, 0. XL/, r. 
31 Omission to comply trith provisions of rul c, effect 
^Oardeii—‘Rijht of mana-jcncnl and 
ownership reserved—Succession, how regulated. 

Tho oaiiaaion by an Appellate Court to comply 
strictly with tbo promions of Order XLI, rule 81 
of tho Civil Procedure Code amounts to no more 
than an irregularity curable by section 9) of tho 
Code. [p. 67*, col. 1.] 

Where an easement is created in favour of a 
community over a garden which they ore em¬ 
powered to mo as a public park, but tho right of 
manngomont and ownorship are retained by the 
owner, tho ganlon descends in tho ordinary way 
subject to tbo charge upon it. [p. 674, col. 2 .] 

Appeal from the deoieion of the Joint 
Jodge, Sakkar. 

Mr. Bupchand Billar-im, for the Appellante. 

Mr. 0, A. Kikla, for Respondent No. 1. 

JUDGMENT.—The faets of this appeal 
are shortly as follows : A oertain Denmal 
had two eoDP, Bodaram and Lila. The 
former had two daughters and a grand¬ 
daughter. The latter bad a eon. 

The family tree ie as under,— 


r 


DEUUAL. 

I 


Bodaram, (died 26-7-1897) = 
Quodibai, (diod 18-1—1001)] 


1 « 

Lilaram, 


I 

L 


Kundanoia], (deft. No. 
alias KbomohAnd. 


r 


1 


Bat Bhowan, (diod I903) Lakhambal, (doft. No I) 
=Ooumah 


DcTibii ^NckramUvI. 


Bodaram died on the 26th July 1897. 
Hia widow, Huodibii, survived him but 

January 1901. After 
the death there arose a dispute between 
Hat Bbawan oo oue aide and LakhambAi 
and Lilaram on the other, Sat Bbawan 

43 


Bled a suit No. 1093-1901 in the Court of 

the Sub Judge, Sbikarpur, asking for the 
partition of Handibai’e property and she al¬ 
leged that it bad been the eelf-aoquired 
property of Bodaram and that she and 
Lakhambai were eaeh entitled to a half 
ehare to the exalnsion of Lilaram, The 
dieputee were referred to arbitration ; an 
award was made and a deeree was passed 
in the terms of the award. By this deeree 
all the property, with the exception of Survey 
Nos. 94 and 95 and a sum of Ri. 7.810, 
were divided into three equal shares. These 
ehares were allotted to Sat Bbawan, Lakbam- 
bai and Kundanmal. Lilaram appears to 
have resigned bis rights in favour of his sou. 
With these three shares we are not ooneerned. 
The dispute before the Court oonoerned Survey 
Nos, 94 and 95 and the sum of Rs. 7,810. 
The deeree provided that Survey Nos. 94 
and 95 were to be turned into a property 
for charitable purpesaa. People in general 
will taka rest on this property and a trough 
for watering cows will receive water supply 
from the well and people in general will 
take rest (on the land). None of the par> 
ties will be entitled to dispose of it. But 
the plaintiff and defendants (Sat Bbawan 
and Lakhambai and Kandanmal) will look 
after the said garden from time to time. 
The said land stands in the khata transfer¬ 
red by Sbewaram ted Changomal. The parties 
will get the kkata transferred by Sbewaram 
to their names whatever expenses is in- 
ourred on it will be borne by the parties in 
three eqoal ehares. 

Aa regards the sum of Rg. 7,810, the 
deeree provided that Rs. 1,910 should be 
given in oharity, that R«. 2,000 shall be 
spent in bniidiog a pacca well, a reservoir, 
a dome and in oonstruetiug a trough for 
watering oows. The remaining Rs. 4.500 
were to be spent in buying shops and houses 
in Sukkur or Sbikarpur. The rents to be 
devoted to eadivarat in religious ceremonies 
connected with Bodaram’e death. The 
surplus rents were to be divided into three 
shares, of these, two shares were to be spent 
by Eundanmal for charitable purpose. The 
other share was to be taken by Sat Bha- 
wan and Lakhambai and at Brat devoted 
to the expenses of Kundanmare trees and, 
after Kundanmars majority, to the expanses 
of the garden and well. 

Id 1906JlSat Bhawandied leavinga minov 
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daughter, Devibai. In K-P, while Devibai 
waa (-till ft mir or, her hoshand Narainlal 
61ed ft fuit ftjLing that her name shoold 
be substituted in the revenue registers in 
place of Sftt Bhftwar, her mother, for the two 
Survey Noe. ; that she should be put in joint 
possession of (hem ; that an injunotion should 
be ifsced (o Lakhambai, Kundanmal and 
TeumalrtFtraining them from interfering with 
her right to roanapc the two Survey Nos. 
jointly with them. The first Court dismissed 
the suit on the ground that the Survey Nos. 
bad vested in trustees and not in Sat Bhawan 
and Lakbambaiand Kundanmal. Thelaiter, 
BO the learned Sub Judga held, had only 
beenoppcinfed to assist-the trustees. Against 
Ibis finding Devibai nppealed to the Die- 
triot Court of Sukkur. The learned Joint 
Judge reversed the first Cnnrl’e desree and 
allowed Devibai the relfofa preyed for by 
her. A^airirt (his droifi'n a fcocrd oppeei 
has been made to this Court. 

Mr. Rupchand, who epreered for the 
appellantp, advaracd several grounds, lie 
judgment of ti e lower Appellate Court, ho 
said, did not comply with the provisions of 
Order XlI, rule .11. Deviba', as a miner, 
was not entitled tosce. The plea of Teomal, 
Devibai’s father, that he had inherited by 
■Will from Sat Bhawan had not been con- 
sidered. Lastly, the lower Appellate Crurt 
was wrong in holding that Devibai ocold 
inherit the right to maiage the garden. 

I ehall consider there contentions one 
by one. It ie true that the lower Appel 
late Court has not complied with the pro¬ 
visions of Order aLI, rule 31. The 
learned Judge has rot stated the points for 
determination and his deaiaicn thereon. I 
would, thereforf,pp€oieIly direat his attention 
to that role as ite provieions are imperative. 

At the eame time, the learned Judge’s 
omissicD docs not amoent to mere than an 
irregularity, and can be amended by section 
99 of the Civil Proaedure Code, 

As regards the minority of tho plainliff, 
the answer is that she has been represented 
by her next friend, her husband. It has 
been urged that, so long as she is a minor, 
she cannot 611 the office of a trustee. She 
M however, not suing as a trustee but as 
ihe heir to her mother, Sat Bhawan. At 
the present moment, moreover, she is admit* 
tedly a major. 


The argument that the ease should be 
rrmanded, that the lower Court may decide 
whether Teomal had established bis case 
that Sat Bhawan made a Will in his favour 
is met by the fact that Teumal has not 
appealed to this Court. There is also a 
finding of fact by the lower Appellate Court, 
that the Will relied on by Teumal is not 
genuine. 

There remains the main oonteulion that 
Devibai could not inherit the right to 
manage the garden. Now it has not been 
denied that Devibai is the heir of her 
mother, Sat Bhawan Whatever rights 
therefore, were possessed by Sat Bhawan were 
inherited by Devibfti, But, so Mr. Rupchand 
has argued, the garden land was vested in 
Kundanmal’s trusters, Maghaldas and Kun* 
dand» 0 . S«t Bhav^ar, therefore, had no 
rights in the garden which Devibai could 
inherit. I have, however, read very care* 
fully the decree and nowhere can I find any 
vesting of the garden land in KundantDal’s 
tiur-tees. On the contrary, the decree haa 
directed that (he khatla should be trans* 
fetred to the name of Sat Bhawan and 
Lakhmibai ar.d Kundanmal. The expenfo 
of doing ro was to be borne by them iu three 
equal shares, the management of the garden 
was expressly conferred on Sat Bhawan 
Lakhambaiaud Kaudaumal. 

On these two was thrown the burden of de* 
fending the title of the garden and of paying 
any excess in its upkeep The conditions 
therefore, reeeroble those mentioned in section 
438, Mayne, wherein will be found the follow* 
ing paetage:~> 

Another state cf things arises where 
land or other property held in benefisial 
ownership subject merely to a treet as to 
part cf income for the support of some 
religions endowment.” 

Here, again , the land deeceuds and is 
alienable and partible, io the ordinary way 
the only difference being that it passes and 
with (he charge upon it. The same role 
would apply where the owner retained the 
property in himself but granted the com¬ 
munity or part of the community an eaeement 
over it for specified purposes. 

All (hat the decree created was an ease- 
meut In the eommnnity over the garden 
which they were empowered to uae as a pnblie 
park. The right to manage it, the right of 
ownership over it, remained with Sat Bhawan, 
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Lakbambai and Kondanmal. On Sat Bha- 
wan^e death Devibai soooeeded toSatBha- 
wan's share in these rights. The lower Ap¬ 
pellate Ooort, therefore, was oorreot in 
awarding Devibai the relief olaimed by her. 

DowerOoort's 6ndiog and deoree oonfirmed 
with Qosts. 

Appeal didmiseed with ooats. 

Appeal ditmitted. 


ALLAHABAD HIGH COURr. 

SicoHD Civil Appeal No. lOl o» 

Joly 16, 1920. 

/'rsisnt ; —.Mr. Jnetioe Piggott 
and Mr, Jnstioe Gokal Prasad 

SANKHl L AL AND ANornBit—PLiiNriFFj 

—Appbllikts 

tersui 

L. ONI^AR MAL — DiPsxoAMr — 

RlSPOdDCKT. 

Negoliabk InitrumentH Act (XXFl of 1831 J, a 35— 

Indoraer, liability of—Notice of Mahmour, whether 
necesaanj. 

Sootiou 85 of the Nogotiablo Instrutoents Aot 
rostricta the liobility of an iadoracr to cases whoro 
notice of dishonour has been given to him : or. in 
other words, tho foot of tho bill of oxchongo being 
diihonourcd and tho intimation thereof to the 
Indorsor are conditions precedent to bis boing inado 
liable thoroQndor. (p. 676, ool. 2.] * 

Second appeal against the deoision of 
the Additional Subordinate Judge, Morad- 
abad, dated the 2(Bt Denember 1917. 

Mr. P. L. Banerjee, tor the Appellants. 

Mr. W. ]VuIIqc\, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs ondar the 
following eireumstanses :_ 

Some money was due to the plaintiffs by the 
defendant, in payment of whieh the defendant 
•ent a hu^di to the plaintiffs drawn by Tulahi 
Ram-Ram Baksh on Bansidhar-Manohar 
Lai ID favour of the defendant. The plaint- 

^ endorsed the hunii to Baja Ram and 
RajaBam endorsed it to Nanak Ohand. 
Napak Ohand lost the hundi. Without 
taking any steps to obtain a doplieate of 
It he brought a suit agaiust Baja Ram 
and ^«overed the amount from him, his 
(Kana> Ohand e) immediato endorser, Raja 


Ram ID his turn sued the plaintiffs and 
the plaintiffs had to pay the oonsidera- 
tion of the huuii together with eosts and 
damages. The plaintiffs now bring this 
suit to recover from the defendant the 
amount that they bad to pay to Raja 
Ram m exeoulion of his decree. The 
defence raiFed was that neither the plaintiffs 
nortbe eobseqaent purchaser of the hundi 
took proper steps for realising the amount 
due thereon and it was owing to their 
negligence and improper proceeding that 
the money could not be recovered from 
the drawer. Another plea in defence was 
that the hundt was not presented to the 
drawee and, for these two reasonp.thedefend. 
ant could not be made liable. The 6rst 
Court came to the conclusion that the 
plaintiffs were not b und to supply informs, 
tion of the loss of the hundi to the 
drawer and drawee, nor were they bound 
to aPk for a duplicate and that there was 
DolhiDg which would prevent them from 

recovering the money. The defendant went 
up in appeal and the learned Subordinate 
Judgr, Goding that it wae admitted that 
the hundt was never dishonoured by the 
drawee and that the plaintiffs could have 
called for a duplicate Anndi from the 
drawer oDder eeotlon 45 (e) or have 
demanded the money from the drawee 
nnder eeolion 81 by giving ,e.„,ity. 
eame to the cjnelneion that, having re- 
gard to these faetr, the plaintiff, were not 
entitled to recover the amonnt from the 
defendant, the defendant's liability being 
ooDtingent upon the hu^di being dis! 
hononred He. eonsegnently. diemieeed the 
plamtiffe claim. The plaintiffs oome here in 
eesond appeal. Seotion ,35 of the Negoti. 

able loelrnmenle Ast i, g„i,e olear and it 
restricts the liability of the endoreer to 
eases where nolise of dishononr has been 

ortL hiir't"’ 1“ '.«t 

.h ■ being di.hononred 

and the intimation thereof to the endorser 
are conditions precedent to the endnMo. 
being made liable thereand,; pT 
Banerji has sontended that he wae nni 

en.ng on the hundi hot he was sning tol 
resovery upon a oontraot for which »h. - 

eidsration had failed. We do not thrnh 
that he .an fall ba.k upon gene™ n!' 

by tb. ptoTiiion, ,f ,„ti„n 35* 
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over, we are not satipfied that the oon* 
eideration in thia oaae has failed at all. 
It is admitted that the hundi was never 
presented to the drawee and, under thefe 
eironmatanoep, we cannot assume that the 
eonsideratioD has failed. Wp, therefore, 
think that the judgment of the Court 
below ie correct anJ dismiss the appeal 
with costs including in this fees on the 
higher scale. 

Appeal ditmisted. 


LAHORE HIGH COURT. 
Miscsllankocs SiCOND AppiiL No. 1056 

or i920. 

December 3, 1920. 

Vretent :— Mr. Justice Martineau. 

Ths Firm BUDHU RAM HONDA 

RAM— DRPgNDANTS— Appbllamts 

V'ltUB 

RAMZAN— Pf,AIHTIPP — RlSPOl»DJNT. 

Cnil Procedure Code (Act K of IQOS^,*. 105 — 
Abetting fhc decision of the cate", meonxng of—Arhi. 
(ration, order nuperteding, whether can be attaeied in 
appeal from final decree. 

Tlio words “affoctiiig the decision of tho caso" in 
Boolion 105 of tho Civil Procndtiro Code, moan 
affecting tho dooision of tho coso with roforonco 
to tho morito of it. 

An order superseding nn arbitration is not nn 
order which affects tho decision •)f tho caso with 
roforonco to tho merits of It, and ovon if such nn 
order is orronoous tho error cannot bo mado n 
ground of objection in tho appeal from tho final 
dccreo in tho oaso. 

M Biellaneous stoond appeal from the 
order of the Senior Subordinate Judge, 
Jhang, dated the 2l8t January 1^20, 
revereing that of the Muosif, Second Class, 
Jhang, dated the loth December 1919. 

Mr. Mo^and Lai run\ for the Appel* 
lants. 

JUDGMENT.—In this case the plaintiff 
enee to have a certain decree declared 
void on the ground that it wae obtained 
by fraud. 

On the applieation of the parties the 
ease was referred to arbitration, and the ' 
|7.b April 1919 wae Bzed for the 61iog of 


tbe award. On that date the defendant was 
present but tbe plaintiff was absent, and 
as tbe plaintiff bad not paid tbe arbitra* 
tor’s fee the Munsif superseded the arbitra* 
tioD and dismissed tbe suit for default- 
under Order IX, rule 8, Civil Procedure 
Code. On the 7th Octobsr 1919 the 
Munsif on tbe plaintiff’s application restor* 
ed the case to the file, and be then pro* 
oeeded to try the suit on the merits and 
finally dismissed it, 

The plaintiff appealed to tbe Senior 
Subordinate Judge, who held that tbe order 
superseding tbe arbitration could he attacked 
in the appeal from the final decree under 
section 105, Civil Procedure Code, and that 
it was an illegal order, and be remanded 
the case with tbe direction that it be 
referred to tbe arbitrator. 

The defendant bas preferred a second 
appeal to this Court. 

Tbe main question i*, whether the order 
euperseding the arbitration woe one "affect* 
ing the decision of the case ” within tbe 
meaning of section 105 of the Civil Pro* 
cedure Code. If it was, it could be 
attacked in tbe appeal from tbe decree, 
otherwise not. 

There is ample authority for the view 
that tho words " affecting tbe decision of 
tbe case ” mean affecting tbe decision of 
tbe ease, with reference to tbe merits of 
it, ” «. O t fee Ohintamonu D(u»i v- Ragoonath 
Sahoo {!) and Qulab Kunwar y, Thakur Dat 
(2) and I do not find a contrary view ex* 
pressed anywhere except in au obiter dieium 
of Ksramat Hussain, J., in Nand Ram v* 
Bhopal Singh (3). That learned Judge 
referred to Oopul Ohetti v. Snhbifr (4), but 
there was no discussion of tbe point in that 
judgment. It is clear that tbe order supersed* 
ing tbe arbitration was not one which 
affected the decision of the case with re* 
ference to the merits of it, and I hold, 
therefore, that, even if tbe order was wrongs 
tbe error could not be made a ground of 
objection in the appeal from the fioal 
decree. 

It is DDnesessary to go into other poiuls, 

I accept the appeal, set aside the order 

( 1 ) 22 0 . 981 ; II lad. Doo. (n. b ) 651 . 

(2) 24 A. 464, A. W. N. (1(^02) 186. 

(8) 16 Ind Om. Ij 84 A. 692; 10 A. L. J. ISO. 

(41 26 U. 604| 18 AI. L. J. 808. ^ 
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of the Senior Subordinate Judge and re¬ 
mind the oft'ie to him under OrJer XLI, 
rale 23, Civil P.oaedara Code, for disposal 
of the appeal before him on the merits. 
Court-fee on the appeal in this Court to 
be refunded. Other costs to be costs in the 
ease. 

Appeal acreptei. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SicoND Civil Appbil No. 54 or 1920. 

May 20, 1920. 

Praent ;—Mr. Lindsay, J. 0. 

MABESH PRASAD and another 
—Plaintipfs—Appellarts 

versut 

BHARATE and others—Defendants 

— rtBSPONDEiiT*^. 

Uahahrahinnns, o/erinj/s to—Contract to divide offer. 
iny«, whether can be enjorced. 

No ooatract for the diVUioQ of mooey or other 
articles recoircci by Mahabrahmane io the \ray of 
charity is onforcoablo except as between the im- 
mediate parties thereto, [p. 07B, col. 1.] 

Appeal against the decree of the third 
Additional Distriot Judge, Luoknow, dated 
the 3rd December 1919, upholding that of the 
Muneif, Lucknow, dated the 12th December 
1918. 

Messrs, A, P. Sen and Salig Ram, for the 
Appellants. 

Mr. Buhethvar Noth 3riva$tava, for the 
Respondents. 

JUDGMENT.—This is a plaintiffs' appeal 
and the only question for discussion is, 
whether or not the suit, in eo far as it 
related to a claim for what is known as 
Mahabrahmani rights, was maintainable. 

Both the Courts below have held on 
certain authorities of this Court that the 
suit was not maintainable and have dismiss* 
ed the claim to this extent. 

According to the pleadings, Ramma, who 
died long ago. left three sons, Sheo Din, 
Gbure and Bupao. One of the plaintiffs 
w a grandson of Sheo Din. The other 
pUintiS is a ^aodson of Gbure. 


Rupan, it is said, left two widows,' 
Mutammnt Bhagana and Afuiamma^ Gulbasi. 
The latter died on the 22nd of July 1918, 
and the plaintiffs claimed that as rever¬ 
sioners they were entitled to succeed to 
such Mahabrahmani rights as were once 
vested in Rupan. The defendant claimed 
under a transfer in their favour made by 
Gulbasi. 

So far as this Court is concerned, the 
law on the subject bae been laid down 
in a Bench ruling to be found in Baddu'y, 
Bahu Lai (1). In this judgment various 
previous rulings of this Court have been 
referred to and discussed, including a 
ruling reported as Bhaouan Bin v. Afani 
Bam (2). Id this case it waa held that 
where a third person makes a voluntary 
offering to one of the parties and the other 
party claims a share in it, that is not a 
enit in which a right to property is involved 
and the plaintiff is not entitled to recover 
any share of that offering except on the 
ground of a contract between the parties. 
In Baddu v. Bahu Lai (1) it was held that 
where each a contract has been made a 
suit would lie for the breach of it. It 
was also held that a contract amongst 
Mababrahmans with respect to the distribn* 
tion of alms to be received in the future 
by the exercise of voluntary charity was 
not enforceable against the heirs or re* 
presentatives of the parties to the agree* 
mecl. 

In the present case the allegation of the 
plaintiffs was that the right to receive the 
Mahabrahmani dues had deen divided by 
an arrangement which was some to bet¬ 
ween the three sons of Ramma. According 
to the Bench ruling in Baddu v. Bahu Lai 
(1) any rights based npon this contract or 
agreement cannot be enforced by the pre¬ 
sent plaintiffs against the defendants. The 
plaintiffs, however, have relied npon the 
ruling of a Single Judge of the Court re¬ 
ported as Raghuhar v. Mueammai Ruhmin 
(3). The decision in that case appears to 
favour the plaintiffs' contention, bat it 
seems to me that if due effect is to be 
given to the ruling of the Bench in Baddu 
V. Bahu Lai (1) this latter decision cannot 

(1) n 0. 0. 212. 

( 2 ) 6 0 . 0 . 226 . 

(3) 42 lad. Oat. 704j 20 0. 0. 206, 
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be followed. I agree with the reaeoDing 
of Mr. Greeven io the Beneh case and 
hold with him that no oontraot for the 
division of money .t»r other artiolee received 
by Mahabrabmaos in the way of charity can 
be eoforoed except as between the im¬ 
mediate parties to the agreement. If the 
decision in Rag^uhar v. Musammat Rukmin 
(3) porports to lay down the law in any 
other sense I cannot accept it. It is tree 
that other High Courts have taken a 
different view of the law bet we hero are 
bound by the law of our Court and the 
Bench oaFe to which t have referred above 
seems to me to be conclusive io the matter. 
For these reasons, I hold that the decision 
of the Courts below is correct. 

The appeal fails and is dismissed with 
•osts. 

Appeal ditmuse'i. 


LAHORE HIGH COURT. 

SicoNu Civil Appbil No. 2^41 or 1916. 

June 4, 1920. 

Preient :—Mr. Juhliee Chevis and 
Mr. Justice Dundas. 

LAOHMAN DAS anu othrrs—Plaintipps_ 

Appillints 

vereui 

SUNDAR DAS and OTBIR8 •~DIPCNDA^TS — 

Rbspondints. 

Limitation Act Hi of ItO^, «#. 6, 9—Extension 
•/ t.mifahon in favour of one pemon, uhether can be 
tacked on to exlennion in favour of another—Aliena. 
tion—Alter-bron ion, riifht of, to sue—Limitation. 

The only caso in which, under icotion 6 of the 
Limitation Act, an oxtonaion of limitation in favour 
of one perflon may be tacked on to an oxtoneion in 
fayoor of a second person is whore (ho lint person 
dies while still under a disability and the second 
person is his legal representative who is also under 
a disability at the time of his death, [p. 670, col 9.] 

Where the right to challenge an olionation 
accrues before the birlh of a plaintiff ho cannot 
claim an extension of limitation under section 6 
of the Limitation Act. [p. 670, col. 2.1 

Second appeal from the decree cf the 
District Judge, Rawalpiudi, dated the 11th 
July lfl6, reversing (hat of (he Subordioafe 
Judge, Rawalpindi, dated the 25tb May 
ldl 4 . 

Mr. Eorgopal, for the Appellapte, 


The Hon'ble Pandit Sheo Harain, R. B.| 
for the Respondents. 

JUDGMENT.—This is a suit by the 
four sons of Harbbagwan for a declara* 
tion that the sale of 53 kanaUt 5 marlat 
of land effected by him on the 27th of 
August 1900 shall not affect their rever¬ 
sionary rights. The suit was decreed by 
the 6r8t Court, but the learned District 
Judge on appeal held that the claim was 
time-barred and diemieeed it. The plaint¬ 
iffs appeal to tbia Court. While the 
case has bteu pending in this Court, 
Harbhagwan, who was a defendant, has 
died ; this however, makes no difference 
to the cape. 

It is admitted that the Article of the 
Limitation Sohedule applicable to this case 
is Article 120, which lays down as the 
period of limitation six years from the 
time when the right to sue accrues. The 
right to sue undoubtedly accrued when 
the sale was effected, i. e., on the 27(h 
of August 1900, but at that time only 
the oldest of the four sons was in exist¬ 
ence. This eon, Laahhman Das, was 
born on the 2Uh of October 1891, so be 
was over 21 years of age when this suit, 
which was instituted on the 6tb of May 
1913, was lodged. Lala Hargopaf, who 
appears for the plaintiffH-appellants io this 
Court, admits that the suit is barred so 
far as Laobhman Das ie concerned. The 
(second ton, Soudar Singh, was born in or 
about IsOt ; the third, Saran Dis, io or 
about 190?, and the fourth, Bodh Raj, id 
or about 1911. Thus, all three of Ikcse 

were born after the alienation, but Sundar 
Singh ar.d Satan Das were born before their 
eldei-t brother had attained the age of 
Lala Hargopal elaims that the suit is 
within limitation so far as all three are 
concerned. He relies on Section 6 of tbs 
Limitation Act, which lays down that where 
a person entitled to institote a suit if* 
at the time from which the period for 
limitation is (o be reckoned, a minor, he 
may institote the suit within the tame 
period after the disability has ceased, as 
would otherwise have been Hllowed 
the lime prescribed therefor in the 
column of the First Schedule. Lala Har¬ 
gopal argues from the words of the section 
that time did not begin to run afainsl^ 
Laebhmap Das qotil b? attained the af9 
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of 18 yearp, and that, therefore, the time from 
whioh the period of limitation is to be 
reskoned is the date when Laohhman Das 
attained the age of ISand that the minor 
plaintiffs are, therefore, entitled to the 
beneht of eeotion 6. We are onable to 
agree with this oontention. In oar opinion, 
the words in seotion 6, '*lhe time from 
whieh the period for limitation ie to be 
reskoned,*' refers simply to the timespeoi- 
fied in the third oolamn of the Sohedole 
to the Limitation Aet. Lala Hargopal is 
really making an attempt to task on an 
extension allowable to the eldest brother to an 
extension in favoor of the yoanger brothers. 
Reading the whole of sestion 6, we are 
of opinion that the only oase in whiob 
an exteneion in favoar of one person may 
be tasked on to an extension in favoar 
of a second person ie, where the drat 
person dies while etill ander a disability 
and the sesond person is bis legal repre* 
seatative who is also under a disability 
at the time of his death (see olaases 3 
and 4 of the eeotion). There are various 
rulings whioh lay down that an after- 
born BDD ip, like all other persoop, b)ond 
by the law of limitation, bat none of 
them seem to be exaotly on all foors 
with tbe present oase. Lala Hargopal 
raises the old argument that the right 
to sue oannot asorue until tbe plaintiff is 
born, but this is 0 )Dfo 8 iQg tbe right to 
sue with the pjyer to fue. In some oases 
the after-born eon entirely loses his right 
to eue by the fast that be is not born 
until after tbe period of limitation has 
expired. So it is clear that the date from 
which limitation is to bs reckoned cannot 
be postponed until the subsequent birth of 
the claimant, 

Lila Hargopal has referred ns to the 
Privy Oouneil ruling pubiisbed as 
kiihorg V. Jainaraf/nn (1). At the foot 
of page 971* (be following paragraph 


ooAnrs:— 

On appeal to tbe Court of tbe Judioia 
Oommissioner, the learned Additional Com- 
tniseioner held that as the first plaintifi 

had iDstituted the wait within thrAe year; 

(«) 20Iod. Cm. 968| 40 C. flW at p. 079 (P. C.) 
(1918) M. W.N 081; U M L. T. 163j I7 0. W. N 
1189| IH 0. L. J. 237, 15 Bom. L. tt. K67, II A. L. J 

' <P°0) lOW.L.E. I, 40 I. A. 21J 

' of ^ O.—CidTj; ^- 


of attaining tbe age of 21, be was 
entitled to the benefit of section 7 of 
the Limilatlon Act of 1877, and the suit 
was not barred as againsthim, but he he/d 
that it was barred as against his yoanger 
brotberf, who were born after the com¬ 
mencement of what he regarded as ihe 
adverse possession of the defendant, Jai- 
narayan. It was, however, conceded before 
this Board, and, as their Lordships think 
rightly conceded, that if the first plaintiff 
eueoeeds in Ibe suit bis younger brothers 
born before a partition of the estate will 
be entitled to share in the relief.” 

This, however, does not appear to us to 
be a finding of their Lordships that tbe 
suit of the younger plaintiff* wac within 
time, but merely a finding that the first 
plaintiff eingle banded could succeed in 
tbe salt. 

We hold that the three minor plaintiffs, 
not having been in existence at the time 
when the right to eae aocraed, oannot take 
advantage of the provisions of section 6 
of tbe present Limitation Ao^, and we 
npbold the District Jadge’s decision dismiss¬ 
ing tbe suit, and dismiss tbe appeal with 
eosts. 

Appial dismissed. 


ALLAHABAD HIGH COURT. 

SxcOND Civil Appial No. 33 op 1919. 

July 13, 19j0. 

Prerent;-Mr. Jostioe Tadball and 
Mr, Jastise Salaiman. 

JAGAT SINGH iNo iNOTdBR—D ependants 

—Appellants 
verms 

BALDEO PRASaD and another_ 

Plaintipps—Hespondrnts, 
pre-emption—Motlf/agc.d(bt exceeding mnrkeUvalue 
of properfg —Mortgagee taking property in lieu o1 
mgrtgage deht —Price payable bg pre-emptor. 

Whoro tho amount of u exceeds 

tho amount which repriKonts tho mu kct.value of 
tho mortKaRod property und the i.„,avp|H 

tho mort,^ge ii. Ikm, ,.f tho property, tho amount 
I^dfor the property ,b not tho amount duo on 
tho faco of tho inortgago.dood, but tho amount 
Which was rccoTorabU under tho bond from the 
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Borurity, nnd it is only tin’s sum lliat ho is entitled 
to recover from a pre-oinptor. 

Second appeal from a deeree of the Dis¬ 
trict .lodge, Bareilly, modifying a decree 
of the Snbordinate Jodge. 

Mr. Shiva Pratad Sinha^ for Mr. J. N. 
Miira, for the Appellants. 

Dr. Surendr.i Nath S^n, for the Respond* 
ents. 

JUDGMENT.—The sole point in this 
appeal which has been argoed before as 
is the qoestion of consideration. The vendor 
owned property, the market-valne of which 
was Rs. 1,250. He had borrowed from the 
vendee appellant a som of R^. 8;.0 many 
years ago and had hypothecated this property 
as secority, At the time that this Fale was 
transacted, the debt doe on the mortgage 
was fls. 2,468. The personal remedy against 
the mortgagor had vanished by lapse of 
time. Therefore, this snm of R^ 2,468 coold 
only have been paid by the sals of the 
property. The vendor wai nnable to pay 
the debt and, as far as we can judge 
from the record, was not the owner of 
any other property. The vendee gave him 
Rs. 100 in cash and took a sale deed of 
the property ostensibly for a som of 
Rs. 3,000 and cancelled the roortgage*deed. 
A pre*emptor at once arose and the Coart 
below has given him a decree for pte emption 
on condition that be shoold pay Hs, 1,2^0, 
the market-valoe of the property. 

It is orged before os that the vendee is 
entitled to recover the fall samof Rs. 2,568, 
that being the amoont of the mort- 
gage-debt, plus the Rs. 100 paid in cash. 
We agree with the argument raised on 
behalf of the appellant that the vendee 
is eotitled to recover from the pre-emptor 
the fall amount that be bas in good 
faith actaally paid for the property par* 
chased, bat we have to see what the 
appellant-vendee did in the present case 
actaally pay. Be gave ap the debt due 
on the bond plus Re. 100 for the propety. 
The value of the debt dae on the bond 
is clearly limited to the valae of the 
property in qaestion. Nobody woald have 
given to the vendee a price for his mort¬ 
gage-debt greater than the eecarity 
afforded by the property Jaatas a time- 
barred debt is practically of no va'u?, so 
a mortgage debt, where the personal remedy 
B barred cannot be greater tin valae than 


the secority flself. No ore in the open 
msrket wcold have given the appellant 
anything more than Rs. 1,250 for bis mort¬ 
gage-debt. It, therefore, is clear that the 
amcant which the appellant paid for the 
properly is rot the amonnt which was dae 
on the face of the martgage-deed bat the 
amonnt which was recoverable coder the 
bord from the eecarity. Nothing more than 
the market-valoe of the property conid 
hare been recovered. We, therefore, think 
that the decision of the lower Court wes 
qaile correct. The defendant-appellant, when 
he has received papmentof Rs. I,2i0, the 
market-valoe of the property, will be in 
exactly the eame position as he stood after 
the execution of the eale-deed. On the 
execution of that deed the mortgage-debt 
was eaneelled end the appellant stood pos¬ 
sessed of property to the valoo of Rs. 1,250. 
The appeal, therefore, fails and is dismirsed 
with costs. 

Appeal dumissed. 


LAHORE HIGH COURT. 

Civil Bbvision Pbtitiom No. 480 ov]920. 

December 15, 1920. 

Present :—Mr. Justice Martinean. 
SAWAN MAL, TURODQH ats agent 
BIR SlNGH, roft Biusiiy and vor 

TRI BINBVIT or THE OTHEB 

Defendamts—Petitionees 
versus 

Tbe Firm KANHAYA LAL GOPAL DAS, 
LAHORE, TBRODon GOPAL DAS— 
Plaintiff—Rbifondbnt. 

Civil Procedure Code (Act V of IPOS^, $. llfr— 
"Case", meaning of—Jurisdiction, decition as to— 
Revision, whether maintainable. 

The word “cace" in faction 1 IB of tho Oiril Proofl. 
dare Code does not noceiiarily in oTory oafo moan 
tho whoto case hot may moan a partioalsr brenob 
of a coie for which an independent remedy, ora 
different procedure, ia proridod by the Code. 

Where on tho objection of the defendant that the 
Ooort hM no jurlfdiction te CBtertlUn (bs nib thf 
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Court decides it has jurisdiction, the order of tho 
Court does not amount to a decision of a caso and 
no rerision lies against it. 

PetitioD, Qoder seotioD 44 of the Panjub 
CoortB Aat of 1918, for revision of the 
order of the Sabordioate Judge, First Class, 
Lahore, dated the 30th Marsh 1^20, 

Diwan Mehr Ohand, for the Petitioners. 

Lala Tirath Ram. for the Respondent. 

JUDGMENT.—The plaintiffs, who oarry 
on boeinessin Lahore, sue the defendant, who 
oarry on business in Delhi, for damages for 
DOD'delivery of oil whioh the defendants had 
oontraoted to sell. The suit was instituted 
in the Court of the Subordinate Judge of 
Lahore, and the defendants pleaded inter 
alia that the Court had no jurisdiotion. The 
Subordinate Judge after taking evidenoe has 
held that he has jurisdiotion. The defend* 
ants have applied to this Court for revision 
of the Subordinate Judge’s order. On 
behalf of the respondents a preliminary 
objeotion is taken that no revision lies, aud 
I am of opinion that the objeotion meet 
prevail. 

The revisional powers of this Court under 
seotion 44 of the Punjab Courts Aot oan be 
exeroised only when a ease” has been 
deoided; so that what has to be determined 
is, whether the lower Court’s deoision on the 
question of jurisdiotion is a deoision of a 

oase,” If it is not a revision oannot be 
entertained even though eeotion 21, Civil 
Prooednre Code, may be a hindranoe to the 
defendants from raieing an objeotion as to 
want of jurisdiotion in the appeal from any 
deoree that may ultimately be passed against 
them. 

It was held by a Full Benob of the Chief 
Court in bandit Ram Kant v. Pandit Ray 
dto (1) that the word “ oase " in seotion 622, 
Civil Prooednre Code does not neoessarily 
in every oase mean the whole oase but may 
mean a partioular branob of a oase for whioh 
an independent remedy, or a different pro* 
oedure, is provided by the Code. In Mahtab 
Rai V. Kaman Lai (2) the learned Judges 
agreed with tbe oonstruotioo put by the Fall 
Benob on the word “ oase ” and went on to 
say (page 241) that it was quite olear that 
tbe meaning of the word "ease” oould not 
be extended farther. Following these 
authorities, I think it is impossible to hold 

(1) 60 P. B. 1897. 

> (8) 51 P. A, 1890. 


that the Subordinate Judge's deoision on tbe 
point of jurisdiotion, with regard to whioh 
no speoial prooedure is laid down in the 
Civil Prooedure Code, is a deoision of a 

n 

oaee. 

The learned Counsel for the petitioners has 
referred me to Bhargava and Oo. v. 
Jagan Nath Bhagwan D-ss (3) whioh is 
undoubtedly in his faveur. It was there 
held that tbe deoision of a question of 
jurisdiotion as a preliminary to the hearing 
of tbe suit, and after taking evidenoe and 
hearing arguments, was a deoision of a 

oase” within the meaning of seotion 115, 
Civil Prooedure Cede. With all respest, 
however I am unable to agree with the view 
taken by tbe learned Judges of the Allahabad 
High Court, and I notioe that in 
Jahan Begam v. Sundar Lai ( 4 ) another 
learned Judge of the same Court remarked 
that be found it diffioult to follow that 
view. 

I hold that tbe order of the lower Court 
determining the question of jurisdiotion, not 
being a deoision of a ” oase ”, is not open to 
revision, and I aoaordingJy dismiss this 
applioation with oosts. 

Appeal dumiued. 

(8) 61 Ina. Cas. 331; 41 A. 602; 17 A. L. J. 7l8j 
1 U. P. L. H. (A) 120. 

(4) 68 Ind, Cas. 90; 42 A. 409; 18 A. L. J. 431. 


MADRAS HIGH COURT. . 

Civil Appeal No. 167 of 1919, 

Marsh 31, 192t'. 

Preient :-Sir John Wallis, Kt., Chief 
Juslite, and Mr. Jostioe Xrishnan. 
PANDIPATI SUBBARAMI BBDDI 

(mIBOb) BT mother AMD ODABDIAB THE 

Appbllaht No, 2—'Defendants^ 
Appellants Nos. 1 and 2. 

ier$us 

PANDIPATI BAMAMMA- 
Plaintiff—Rispondint. 

Hindu Uxe^Joint Jamilv^WiU^Devite hv cn 
parcener m favour of widow, validity o/^oLJnl 

of co.paTcen9r»-Minor, content on behalf of 


A tostamontarj 
by a Uiudu 


disposition of joint fumilr pro* 
co.parconor in favour bri,,-, 



682 


INDIAN OASES. 


PAHDIPaTI B0BBARAMI RBDDI V. PiMDiPATC RAHAUMA. 


[U21 


wife lauivahd under the Hindu Law, beenuae on 
Uio date of hi« death, when the Will takes effect, 
there is nothing for the Will to operate on, his 
share m tho property passin-r to the other co- 
parceners by survivorship, [p. 68^, col. 2.] 

'^bpre a Hindu family consists of a father and his 

infant non, and tho father makes an alienation of the 
family property, ho cannot be said to have consented 
to the alienation in his capacity of guardian to his 
minor son [p 684, col 1.] 

Appeal atraioat the decree of the Distiiot 
Coor^ Nellorp, in Original Sait No. 22 of 
1918. 

F ACTS appear from the jodgment. 

Mr. A. Kruhnataufmy Aiyir (with him 
Mr. B. 5owat/a), for the Appellants —A 
Hindu oo-paroener oannot devise pro- 
perty by Will to take effest after his 
death, as, at the momeot of hi^i death, the 
property passes by sorvivorship to so par* 
oeners and there is nothing in the Will to 
operate npon. 

See Viih Rulten v Yamfnamm'i (1). It is 
one thing to make provision for the wife’s 
raamtenanse daring the lifetime of the 
husband, and another to dispose of a oo 
paroeoer s share in family properties by Will. 
See aUo La^shma-x Dada Naik v. Ran^ 
Chandra Da fa Naik (2), Sura, Bunsi Roer 
V. Sheo Persad Singh (3) and Lakshmi v. 

. Subramanya ( 4 ). 

Messrs. T. M. Krishnasatvmy Aiyar and 
S. Varadachariar, for the Respondent.—A 
Hindu 00 paraeter’e testamentary oapaoify 
18 00 extecaive with the right to make gifts 
inter viioi. The forratr follows as a oorol.'ary, 
given the existenoe of the Utter right. In 
Appari Palra Ohartarv. Srinivasa Oharinr ( 5 ). 
the right of a oo paroerer to make a W.ll of 
family properties was reoognieed. 

At any rate, to the extent that it only 

rnade provUion for roainfenanoe to which 

the widow has ao undoubted right, the Will 
18 valid. 

Mr. A. Krithnaeawmy Aiyar in reply —The 
deoieion in Appan Pal*a Ohariar v. Srinioata 

(1) 8 M. II. C. B, 0. 

<2) 5 B.48 <P.O.’, 7 I. A. 181, 4 8 ar. P. 0 J 
173, 8 Suth. P. C J. 778} 8 Shorn© L. R 2.7 1 4 
Ind.Jur. 472, 7 C. L. B. 320, « Jnd. Doc {n e ) 

1 i- ^ 226, 4 Sar. P. C. J. 

J, 3 8uth. P. 0. J. 689, 2 Shorn© L. R. 24/, 2 Jnd 
Doo. m.7t6. * '■ 

(4) 12 M, 4f0, 4 Ind. Dec. <M *.) 091. 

>122, 32 M. L J 
6 L. W. 644, (1917> M. W. N. 355 , 21 M. L. T. 

K^r.. .... 


Ohariar (5), does not aEFeoi the present 
Oise. In that ease the former was reoognised 
only where the other 00 paroeners oonsented 
ts the alienation. Here there is no question 
of consent at all as the only other member 
19 the testator’s minor son. 

This appeal ooming on for bearing on 
the Sih Jinuary 1920, the Coart delivered 
the following 

JUDGMENT. 

Wallis, C. J,—This ia an appeal from a 
deoision of the Distriat Jndge of Nellore 
giving the plaintiff a decree in a suit brought 
by her to enforce the provisions of a Will 
made in her favour by her deceased hue* 
band dealing with properties which, at the 
time when be made the Will, and at the time 
of his death were the joint family prp* 
perties of bimsslf and his infant sou. The 
learned Distriat Judge has held that the 
provision made by the testator for his wife 
would have been a proper provision for him 
to make during bis lifetime, that such a 
dispoeition of j liot family properties during 
his lifeti me would have been good and that 
if he could make suih a provision during 
his lifetime, he could equally make it after 
his death and he has relied on the decision 
of Sadasiva Aiyar and Spencer, JJ., in Appjn 
Patra Oharior v. iSrinivoio Ohariar (5), which, 
as I shall point out presently, is distiuguish* 
abU from the present case. Mr. A. Erisbna* 
ewami Ai^ar for the appollaots has 
contended that it is now settled law 
that a 00 parcener cannot device joint 
family properly by Will because, on 
the date of his death, when the Will takes 
effeot, there ia nolhiog for the Will to 
operate on bjoanae at the moment of his 
death his share passes by survivorship to 
the other oo parceners. That was very 
clearly laid, dowo in Vitla Butten v. Fame- 
namma (1), where it is said, at page 12, 

' (hat the Will in the case referred to can* 
not take effect, At the momeot of death 
the right of survivorship is in cooQ'ct with 
the right by devise. Then the title by 

sorvivorship, being the prior title, takes pre* 
eeleoco to the excluaioo of that by devise.” 

U has bsen oonteoded before os, and 
oer'aio general dicta of the Privy Ooancil 
have been referred ( 0 , to the off-*at that 
testamentary eapacity ia eoexteuiive *i(h 
tbg ri^ht of makiug gif(s int4r tfivdt. Tbgt 
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that prineiple has not a aniyersal applioa* 
ticD is shown by the deoision of the Privy 
OoQDoil in Lakshman Dad» Naik v. Ram* 
ehandra Lada liaik (2), which expressly 
approved the deoision of the Madras High 
Opart to which I have jnst referred. At 
that time the view that prevailed in the 
Madras High Coart was that a oo parcener 
might, daring his lifetime, make a gift of 
bis andivided share (a view which has since 
has been overrnled) and the Madras High 
Coart held in VUla Bulten v. Ynmenan.ma (1) 
that, in spite of that, be could not dispose 
of his andivided share by Will. The 
Privy Goancil in the case in LahSman 
Dada Naik v. Ramchandra DaJa 
Naik (2), says with reference to the case : 

Its reasons for making the distinction 
between a gift and a devise are, that the 
oO'pareener's power of alienation is founded 
on bis right to a partition; that that right 
dies with him, and that the title of his 
00 sharers by sarvivorship resting in them 
at the moment of bis death, there remains 
Dothiog upon which the Will can operate. 
This principle was invoked in the case of 
Suraj Bumi Koer v. Shei Penid Singh (3), 
and was fally recognised by their Lord* 
ships,” 

This principle has already been applied 
to a case exactly each as the present by 
Mnttasami Aiyar, J.,in Lakthmi v. Subram'>nya 
(4). At page 492, the learned Judge says : 

It is conceded that where a Hindu father 
disposes by Will of aucestral property, the 
disposition is inoperative as against hie eon ; 
bat it is atgoed that when the disposition 
made is in the natore of a provision for 
the maintenance of the testator's widow, 
the Will is valid. 1 am anable to adopt 
this view. The ground on which a Will in 
regard (o ancestral or joint family property 
was held to be invalid in the case of Vitla 
ButUn V. Yan.en&mma (1), is that, directly the 
testator dies, the co-parcener's right of sarvi* 
vorship takes effect and that a testamentary 
disposition cannot be permitted to prevail 
against that right. In the absence of the 
testamentary power, the contention that that 
power wasexercieed for the purpose of making 
a provision for the supprrtof the testator's 
wife could not, in my opinion, validate the 

Will.” 

I respectfully agree with these obierva* 
tipos of this dietinguisbed Hindu Judge 


which, in my opinion are conclasive of the 
present case. 

With rogari to the more recent decisions 
of this Coort, beginning with Kudutamma v. 
NaroBimhi Oharyulu (6), that a managing 
member of a Hinda» family may lawfully 
make certain gifts of ancestral properties to 
the female members of the family, I may 
merely point out that it is quite a different 
thing to say that be may do so 
during his life-time, and to contend that he 
may do so by a Will operating after 
his death. Where he does so during bis 
life time, he is acting as manager and as re* 
preientative of the family. If be is to make 
such gifts by Will to operate after his death, 
be is assuming a function which really 
belongs to the surviving co parceners and 
be is purporting to exercise powers and per¬ 
form duties which have devolved upon them, 
and it seems to me that if we were to 
admit the orinoiple contended for, it might 
have very far reaching reialts. 

As regards the decision in Appan Fatra 
Ohariiir v fniiiraia 0Aartar(5),I may observe 
that none ofthe authorilisp, which Ihavecited, 
are referred to there. Further, the caes is 
distiogaisbabla on the facts la that case the 
alienation in favour of the daoghter was 
made by the father with the consent of 
bis adult eon who was bis co parcener and 
also with the con'eot ofthe testator’s wife 
who was the mother of an infant oo parcener. 
We havp, no doab\ been referred to certain 
eases in which the Privy Goancil have sug¬ 
gested that a Will which would otherwise be 
invabd might become operativs by virtue of 
the consent of those co parceners : but no such 
question has actually come before them for 
decision. Looking at the matter on prinoi- 
plr, it might seem that a Will made by one 
oo-paroener with the assent of all the other 
co-parceners would be like a settlement or 
family arrangement between all the oo- 
parceners to take effect from the death of 
the oo-paroener who was the testator unless 
that 00 parcener, in the meantime, revoked 
it. It is not necessary to consider that 
queition in the present case. After hearing 
very folly the argument^, I am satished 
that the Privy Gouuoil has never bad to 

(6J 4 Ind. Cii3. 1031; 17 U. L. J. 628; 6 M, L, t, 
40. 
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oonsider either that qaestion or the qaestion 
□ow Botoally before a.s. / a I have raid, 
the qaestioD of oonpent does not arise 
in this ease where the only members of the 
family were the testator and an infant son. 
In sash a ease, 1 do not think an aliena¬ 
tion of this kind oan be sapported on the 
gronnd that the father most be taken to 
have aoDsented to his own alienation in 
bis oapaoity of gaardian to his minor 
son. 

We most, therefore, modify the deoree by 
deolariqg that the Will, in so far as it oon- 
tains dispositions in favoor of the plaintiff, 
is inoperative. The parties have left it to oe 
to say, on the materials before ns, what we 
think is a reasonable rate of maintenanoe, 
and 1 think that Rs. .SO a month is a 
reasonable bom and that amonnt is payable 
by the defendants from the 1st of Janaary 

1916. 

The parties are not agreed as to the 
provision, to be made for the residenoe of 
the widow whioh is the snbjeot of the 8tb 
issae. Therefore, before disposing of the 
appeal, I mostaek the Coart below to ratorn 
a Bnding apon that enbjeot within two mootbs; 
seven days will be allowed for filing objeotione. 
Fresh evidenoe may be taken. 

As regards the li^nd issae, it has been 
foand in favour of the plaintiff and there* 
fore, the desree will be modified by giving 
the plaintiff the jewels, Items Nos. 1 and 2. 

Maintenanse will be eharged opon a 
eaffioient portion of the joint family pro¬ 
perties to be determined by the Coart 
below. A finding eboald be retaroed on 
this point also. 

Costs reserved. 

KaiSBiiaa, J.—I entirely agree with the 
learned Chief Jostjee in the order that 
he has Jast proposed in this ease. He 
has dealt so folly with all the aathorities 
that have been eited before as that it is 
qaite annesessary for me to go over fhem 
again. With all respest to the learned 
Jadges who decided, Appan Patra O^ariar v. 
fSrintcaia CIAQriu»(5^ it seem^ to me that their 
desisioo is open to qaeUioo. 1 wai at 
first inelined that this qaestion shoold be 
referred to a Foil Bench for a final settle* 
ment, bat, as pointed oat by the Us'-nod Chief 
Jostioe, the present ease i^ distiogaisbable 
from that ease on the groand that in that ease 
tb« fOQSpDt of the adqlt ao^parseoer 


obtained and the deoision wap, to a great 
eztert, based npon that oonsent. Sash a 
consent is absent in the present 
oa^e. 1 also agree with the 'learned 
Chief Jostioe that the testator io this 
oase oannot b? treated as having aoted as 
the gaardian oF bis infant son and given 
oonsent to the arrangement made by himsejf 
in favour of his widow He did not purport 
to aot as his minor son’s gaardian with 
reference to his Will, and to infer from the 
fact that he was the legal gaardian of bis 
SOD when he made the Will, that be gave 
oonsent to the provisions in it as eaob 
gaardian will be, it seems to me, to 
introdaoe an unwarranted fiotion into the 
oase. This oase being distingaishable from 
Appin Paira Ohariar v. Srinivata Ohariar (5) 
we need not express a final opinion about it. 
As regards the other points in the oase, 

1 entirely agree with the learned Cbeif 
Jastioe and have nothing forther toadd. 

This appeal oomiog on for final hearing, 
after the eabmission of the report of the 
lower Court that the parties filed a oom* 
promise petition regarding the two issoes 
remitted by this Conrt for findinge in 
parsaanoe of the order tontained in the 
above jadgment, apon perasing the said 
compromise petition, and Civil Misoellaneoas 
PetitionlNo. 1199 of 1920 for leave to enter 
into a eompromiee on behalf of the minor 1st 
appellant and the record in the ease, the 
Ooort delivered the following 

JUDGMENT.—We eanotion the com* 
promise as beneficial to the minor. 

In tbe resnlt, we reverse the deoree and 
pase a fresh deoree direoting tbe defendante 
to deliver apto the plaintiff jewels forming 
Items Nos. 1 to 10 of Fsobedaleto tbe plaint 
or pay their value Rs. 1,800 and awarding 
to the plaintiff maintenanse at 30 rupees 
per mensem from Ist January 1916 to be 
oharged on the properties mentioned in 
the compromise, and farther awarding her 
the provision for residense contained in • 
the oompromise. Parties will pay and 
reoeive proportionate costs throaghoat on 
the valae of the properties olaimed ander 
tbe Will. 

M.O.P. , 

Appeal allowed, 
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LAHORE HIGH COURT. 

Civil Revi8:on Pbtitiom No. 3d4 op 19*20. 

Deoember 4, 1920. 

Present :—Mr. Jostioe Martineaa. 

RAM LAL—Pl4Istipp—Petitiohir 

versus 

GANBSHI LAL—Dependant—Rbspo*drht. 

ProvittCi’al StmzII Caunr Courfjj .4cl (IX of 1887^, 

§. 2b—“CaAc", "decided", meanings o(—Ordci* Betting 
aside ex parte decree—Revision, vhether lies. 

The word "decided" it section 25 of the Pro. 
Tinoial Small Cause Courts Act means disposed of. 

The word “case’’ in section 26 of the Proriucial 
Small Canse Courts Act, docs not necessarily, in oreiy 
instance, mean the "whole" case, but may moan a 
particular branch of a case for which an independent 
remedy, or a different procedure is prorided and may 
include an intorlocntory order. 

A petition for revision is maintainable af^ainst an 
order of a Small Cause Court sotting aside an cx 
patte decree. 

Petition, under Feotion 25 of Act iX of 
1887, for revision of the order of the Judge, 
Smell Cause Oourf, Rawalpindi Cantonment, 
dated the 3rd January 1920. 

Mr. D 0. Ralli, for the Petitioner. 

Lala Madan Qopal, for the Respondent. 
JUDGMENT.—An ez parte deoree was 
paieed against the respondent on the 19th 
February 1917. He applied on the 18tb 
Deeember 1919 to have it set aside. The 
Judge of the Small Oaure Court grauted the 
applieatioD on the ground that it was doubt* 
fsl whether the eummons had been served 
on the respondent. The plaiotiS applies 
for revision of that order. 

It is oonteoded for the respondent that 
no revision lies, as the oase has cot been 
"deoided" within the meaning of seotion 
25 of Aot IX of 1887. The word "decided” 
in that eeotion means “dieposed of’ [ffama* 
nathan Ohttty v. iiorvthLppi Kone (1) and it 
has been held in Pandit Ram Kant v, ! andtt 
Rajdto (2), that the word "oaeo" in tcotion 
622 of the Civil Prcojdure Code of 1882 
dees not neoessarily, in every insfanoe, 
mean the '‘whole" ease, but may mean a 
partisular branoh of a ease for wbiob an 
independent remedy, or a different prooedure, 
is provided in the Code and may inolade an 
interlooutory order. Following that judg* 
ment, the reasoning in wbiab appears to be 
equally applisable to the eonstruetion to be 

(1) 25 lad. Coi, 618; g? y. l. J. 494. 16 M. L. T. 
60/« 

W 60 P. B. 1897. 
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plaeed on the word " ease " ooourring in sea* 
tioD 25 of Aet (X of 1^87, I hold that the 
applioation for revision is maintainable. 

The learned Judge of the Court below set 
aside the ex parte deoree because be was 
doubtful whether the summons had besn 
duly served on the defendant. But he did 
so without taking the evidenoeof the prooees* 
server or giving the plaintiff a obanse of 
proving that eervise had been effeoted. Tbeex 
port; deoree was passed on the 19(b February 
1917, and it was not till the 18tb Deaember 
1919 that the respondent applied to have it 
set aside. The applioation was barred by 
limitation unless it was made within 30 days 
of the date on whiob the respondent oame 
to know of the deoree. The endorsement on 
the summons was against him, being to the 
effect that the respondent was present at 
bis houee, but refused to take the summons 
which waF, oon^equently, attaobed to bis door 
in the presence of witnesses. 

I aocept this applioation, set aside the 
order of the lower Court, and remand the 
oare under Order XLI, rule 23, Civil Pro* 
oedure Code, directing that Court to pass a 
fresh order on the respondent's applioation 
after taking the evidence that the parties 
may have to produoe. Court fee on the appli* 
oation for revision to be refunded. Other 
costs to be ooets in the case. 

Application accepted. 


MADRAS HIGH COURT, 

Second Civil Appeal No. 1043 op 1919. 

August 3, 1920. 

Present Mr. Justioe Sadasiva Aiyar 
and Mr, Juslioe Napier. 
MUTHUREDD. —Dkpemdant No 2_ 

ApPELLAaT 

t'er^us 

CHINN ASA WMF REDDl— Pluntipp 
No. 2 —Respondent. 

Uindti Law-Jvint lamily—Debt^parlUion after 
incurring debt—Co-parceners, liability of. 

Where after a doU is meurred (or the bouofit of. 
the moinbora of a joiot family, the family property is 
parlltionod, such partition has not the effect of’ 
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relieving tho co-parconers from liability for the debt 
to the extent of the family property in their hands, 
[p. 686, col. p. 6S7, col. 1] 

Seoond appeal against the dearoe of the 
Court of the Additional Temporary Sub* 
ordinate Judge, Cuddalore, in Appeal Suit 
No. 173 of 1918 (Appeal Suit No. 123 of 
1918 on the Gle of the Dietriot Court, 
Sooth Aroot) preferred againet the decree 
of the Court of the Distrist Munsif, 
Panruti, at Cuddalore, in Original Suit No. 83 
of 1914. 

FACTS appear from the judgment. 

Mr. S. T. Srtnxvasagopalachariar, for the 
Appellant.—When the ex parte decree was set 
aeide, the assignee decree-holder was not 
entitled to relief on the re triil of the case 
The decree as against 2nd defendant ceased 
to exist. The 2nd plaintiff should have 
obtained re assignment from let plaintiff of 
the right to ooutinue the litigation against 
2Dd defendant. The right revived, on the 
setting aside of the ex parte decree only in Ist 
plaintiff'e favour. 

Mr. K. Boshyam Iyengar, for the Respond- 
6 ot.—On the assignment the transferee 
2 nd plaintiff, obtained all the rights of his 
transferor, the let plaintiff, which flow from 
his position as the holder of the property 
transferred. He was entitled to obtain a 
fresh decree if the decree in favour of the 
let plaintiff was set aside. The 2od defend- 
ant impleaded the 2Dd plaintiff as party 
in his application to eet aside the ex parie 
decree The let plaintiff consented to the 
2 nd plaintiff obtaining a decree on the re¬ 
trial. 

The lower Court erred in not decreeing 
the claim against all the family properties. 
Partition between the co parceners after the 
incurring of the debt does not affect the 
creditor’s rights. 

JUDGMENT. 

SiDiSiVA AiriB, J.—The 2Dd defendant 
is the appellant. The fasts are shorlty as 
follows: The let plaintiff obtained a personal 
decree against the Ist defendant, the brother 
of the 2nd defendant, for a sum of money 
due to the plaintiff by both the let and 2od 
defendants who carried on a family business, 
the debt sued on being a family debt doe 
by both the defendants. He obtained a con¬ 
tested decree against the Ist defendant for 
the amount and he also obtained an es parie 
decree In the same suit against the 2ad defend- 
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ant to the extent of the family property in'the 
2Qd defendant’s hands. This decree (contain' 
iog two reliefs) was assigned by (be Ist 
plaintiff to tha 2nd plaintiff and the ^nd plaint¬ 
iff was recognised by the Court (on an appli- 
oation in execution) as the transferee decree- 
holder. But on that same date, ontbe2Dd 
defendant's application, the decree, so far as 
it was passed cx parte against him, was set 
aside and the oasd was posted for re trial so 
far as the 2Dd defendant was concern* 
ed, with both the original decree holder and 
the a.fsignee decree-holder ai co'plainiiffi. 
On the merits, the facts were found against 
the 2od defendant but the District Munsif 
gave a decree for only half the suit amount 
against the 2Qd defendant, making him liabb 
(as before) ti the extent of family proper¬ 
ties in his hand^, the defendants Nos. 1 and 2 
having effected partition after the family 
debt was iocurrel but before the suit 
wai hr nght. The lower Appellate Court 
conBrmed this decree. Hence this appeal 
by the 2nd defendant, in which he bai 
impleaded as respondent the 2ad plaintiff 
alone. 

The oontentio) on the appellants’ siJs 
is that the Courts bslow had no right to 
award any relief to the assignee-decree- 
holder bsoause the decree against the 2ai 
defendant which the 2nd plaintiff obtaioei 
an assignment of, was eobsequently act 
aside on the application of the 2Dd de¬ 
fendant, that decree, therefore, ceased to 
exist, and as 2Dd plaintiff did not after¬ 
wards obtain an assignment from the let 
plaintiff of the right as eradit'>r ou which 
the let plaintiff brought the suit or of 
the right of the Ist plaintiff to ooutioue 
the litigation against the 2od defendant, 
the Court was not juetifled in giving a deerce 
in the 2Qd plaintiff's favour on the olatin 
and on the right which revived in favour 
of the Ist plaintiff alone. 

[ think that when a property of whatever 
kind is transferred the aseigoee or trans¬ 
feree obtaiua not only the particular pro¬ 
perty described in the transfer deed as 
transferred, but be also obtains in law all 
the rights of the transferor wbish the 
transferor then bad Co protesi tbs titb 
to the transferred property and obtaio) 
all appurleoant aud sabsidiary rights aod 
titles floffiog from his ppsition ai holler 
of the property transferred. Thai pN* 
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pOBitioD seems to me to flow from a broad 
principle of general jotisprndenee nhiob 
bas been resognieed in nameroae eases and 
is also mentioned in deetion 3, relating 
to tranefer of property, at page 343 of 
Broom’s Legal Maxims, 5lh Edition. For 
inetanee, where two persons X. and Y. ex- 
ebange properties A and 6 and the person X. 
who got the property B in exobaoge, after¬ 
wards QODveys away the properly B to a 
third person Z. who then loses bis poeeeeeion 
of the property owing to the abeenee of title 
in Y. The pnrehaser Z, oan get baok the 
property A from Y (to whom it bad been given 
in exobauge) on the right on wbiob bis 
vendor X. eonld have got it back, if be 
bad lost poBsereicD of B before be sold it to 
Z. This tiansferecoe of tbe efTeote flowing 
from a legal traceaetion from the property or 
rigbtflcvered by it to another property or 
right enbetitated by law for it, or revived 
by law on the deslrnetion of the property 
or right covered, sen be illnetraied by 
several other inatanees. It teema to me, 
therefore, that when the 2i:d plaintifl got 
the aeeignment of the decree, he beoeme 
ipso facto ololbed with all these rights of 
the original deoree-bolder (Ut plaintiff) 
which oonld be enforced by the latter for 
the protection of bis rights, ntder the 
deoiee and for obtaining any fresh decree, 
il that decree is eet aside and farther 
entitled to stand in the shoes of bis 
transferor for all porpoees oonnected with 
and legally flowing from the right trans¬ 
ferred to him (see also seotioos 8, 44 and 
73 of the Transfer of Properly Act which 
are placed on this same general jariatio 
principle). In fact, the 2nd defendant 
himself recognised sneh a right in the 
2 Qd plaintiff when he impleaded him as 
so-respondent with the let plaintiff in the 
2 Dd defendant’s application to set aside the 
<(t part* decree. 1 am, therefore, of opinion 
that the lower Courts were jnstided in 
treating the 2r.d plaintiff, as clothed with 
all the rights of the let plaintiff, when 
the lit plaintiff was relegated to his rights, 
under his original claim, and to his origi* 
cal posUioD, as a plaintiff, whose suit became 
•till pending against the 2Dd defendant, 
when the part* desree was set aside. 

' The next qnestioo argued was that 
beeaaie the soil was bronght against the 
•od defeodant, after the partition betWNn 

i t 


the let and 2nd defendants, the 2Dd 
defendant cannot be made liable even to 
the extent of the joint family properties 
of the Ist and 2Dd defedants, which came 
to the possession of tbo 2od defendant 
on partition. 1 think there is nothing 
in this contention, having regard to the 
decision in Ramachandra Padauachi v, 
Kondayya Ohefli (1). In the result, tbe second 
appeal fails and should be dismised with 
costs. 

There is a memorandum of cross ob¬ 
jections by the 2nd plaintiff. Tbe 
contentioD in that memorandam is that 
tbe 2nd defendant is liable for the whole of 
tbe family debt to the extent of tbe family 
properties in bis hands and not merely 
to tbe extent of half of tbe family debt. 
1 think (hie contention is sound. Tbe 
lower Courts have given no grounds which 
can be supported by any legal principle, 
for tbeir oonBoiDg tbe plaintiffs* rights 
against the aesels in tbe hands of tbe 
2 nd defendant to half tbe family debt, 
tbe whole of that debt having been found 
to be binding upon both tbe defendants 
Nos. 1 and 2. The memorandum ofoross- 
objections is. therefore, allowed with costs. 

NiPiiR, J.>-I am not so clear as is 
my learned brother on the Bret point that 
was argued before up, namely, that although 
the decree was eet aside, there still re¬ 
mained in the assignee decree-holder, a 
right of property which entitled him to 
a decree in his favour in the euit as 
re-tried, It would seem like this propo- 
eilioD carries with it also the further 
proposition that tbe let plaintiff would 
have DO interest in tbe suit at all, and al¬ 
though 1 recognise the use of tbe words 
of section 8 of tbe Transfer of Property 
Act, 1 am not clear that it applies to this 
case. 1 am, however, quite clear that the 
judgment can be supported on the very 
simple ground which was relied on by 
the Dietriot Munsif. If the 2Dd plaint¬ 
iff was not entitled to a decree, tbe 
let plaintiff was entitled. He considered 
himself bound by bis contract to assign 
the benefit of any decree, which would 
be passed to the 2nd plaintiff and be 
requested the Court to so pass a decree in 
favour of the 2nd plaintiff and the Court 


(1) 24 M. 6C5. 
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ha'J atoordiDgly given a droree in favonr 
of the latter. 1 know of no reason why 
the Coart should not do so, and I am 
strongly under the impression iiat it has 
been done frequently. I woold, therefore, 
support the deoisloe of the Sabordinate 
Judge on that part of the ease on thofe 
gronnde. I entirely agree with what my 
learned brother has said aboat the legal 
laibility of the property of the 2Dd de¬ 
fendant after partition, for it seems to be 
elearly established by Ramachar.dra Fadayachi 
V. Kondayya Chetti (1) and Vinianamp'iti 
Peda Venkanna v. Vadlamannali Sreenivasa 
Deekshatulu (2) whish explains that decision. 

I also agree with my learned brother 
that the memorandam of oross-objeotions 
ehoold be allowed. 

M. C. P. 

Appeal dismisied] 
Ctogt-objeclicns alloued. 

(2) 43 Ind. Cas. 226; 41 M. 136 at p. 143; 22 Nf. 
L. T. 834; 33 M. L. J. 619; 6 L. W. 649; (1918J M. W. 
N. 65. 


ALLAHABAD HIGH COURT. 

SicoMD Civil Appial No. 294 or 1918, 

Jane 2!^, 1920, 

Preteni :—Mr. Jastise Salaiman and 
Mr. Jnstioe Kanbaija Lai. 

BALDEO SINGH-Dimudam 
>—Appcllakt 
vtrtut 

CHHAIL BEHARI LAL—PLAiMT.Kr 

—Rbspokdbmt. 

Agra Tennnrg Act (II o/ 1901^, •. 10—Khndkasht 
land, mortgage of — Ex-proprUtarg righfA—JUnt, rate 
of, payable, 

A person who owns lands in a rillago 

has the right to mako a usufructuary mortgago of 
those lands, and after tho mortgage ho becomes an 
ox*propriotaiy tenant of tho khudk'i$ht land which ho 
had cultiratod for more than twolvo years, and 
under tho law ho is liable to pay only , tbs of tho rent 
which is paid ordinarily in respect of noD>ocoupancy 
holdings. Cp. 036, col. 2.] 

Saaond appeal against the deoision of 
the Diatriat Jadge, Agra, dated the 29tb 
of Janaary 1918. 

Mr. 3i,L. Agarvalottor the Appellant. 

Maeara. Oulaari Lai and N. P, AtihanOf for 
|he Beapondent. 


JUDGMENT.—This is a defendant’e 
appeal arising ont of a snit for proBts 
against a lambardar, nnder seotion 164 of 
the Agra Tenanoy Aet. It appears that 
the defendant was in possession of some 
of the khudhasht land in this villag^e and a 
number of suits for proBts were brought 
against him. The proGts of these khudkcuht 
lands were oaloulated at Rs. 241-7-6 per 
year. On the 10th of Angnst 1914 the de¬ 
fendant purported to make a usafruetuary 
mortgage of the khudkatht lands in favour 
of a third party for a sum of Rs. 1,000. 
On the same date be eieouted a kabuliyai 
in favour of the mortgagee agreeing to pay 
Rs. 100 a year as rent for the ex-pro¬ 
prietary tenanoy to whioh he beoame en¬ 
titled in lieu of interests. The Court 
of 6rst inetanoe, in oaloulating the proGts 
for the years in dispute, took Rs. ICO, the 
agreed amount, as the proGts for these 
lands. On appeal the Distriot Judge has 
varied the decree of the Court of Grst 
instance and has taken the proGts at the 
former Ggure, vt* , Rs. 241-7 6. The defend¬ 
ant comes up in second appeal and on 
his behalf the decree of the learned Dis¬ 
triot Judge is challenged. 

When the defendant owned certain 
khudkatht lands in this village he bad a 
right to make a oeufraotuary mortgage of 
those lands. On the making of each a 
mortgage by the operation of law be 
beotme an ex proprietary tenant of tbe 
khudkatht lands which he bad cultivated 
for more tban twelve years. Tbe law gives 
him a concession and no one can deprive 
him of his right to pay only fths of the 
rent that is ordinarily payable in respect 
of non-occupancy holdings of similar lands. 
Id our opinion, therefore, after the execution 
of tbe mortgage deed it is not fair to 
the defendant that be ehoold be called upon 
to give credit for tbe eum of Rs. 241-7-G 
which had been taken to be tbe proGts of 
these lands before the mortgage. The 
rent whioh he would have bad to pay as 
an ex proprietary tenant would be {tbs of 
this amount which comes to Re. I81-6-7i« 

It appeere, however, that after tha 
execaiioD of this mortgage deed in tha 
mutation proceedings which followed ouder 
section or 36 of tbe Laud Reveuue Acl| 
the Revenue Court aceepted Be, 100 ay 
tha rent which bad been agreed to be paid 
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to the mortgagee. We may oote that the 
present plaintiff wai not a party to this 
agreement nor was be made a party to 
the proceeding ander eeotion 36 or 36 of 
the Ast, and it is diffiaalt to see why he 
ehonld be held boond by it. 

In paragraph 2 of the plaint the plaint¬ 
iff bad alleged that a fiotitioas rent had 
been oaased to be assessed by all sorts 
of trioks and maohinalions in spite of the 
real amoant of rent having been assessed 
on it, and in hie groands of appeal to the 
lower Appellate Cobrt be stated that the 
agreement for payment of rent was oollasive 
and froadalent and was also void as bsing 
against the provisions of eeotion 10 of the 
Tenanoy Aot. As this point has not been 
oonsidered by the learned Judge we tboaght 
6 t to go into the evideuoa ourselves and 
oousider the nature of the transaotions. 


Ou a perusal of the evidenee and the 
terms of the mortgage deed and the 
kahuliat we are eatished that the agreement 
was not fair to the other oo sharers in the 
village, and the only inferetoe that we oan 
draw is that its objeot was to prejudioe 
their rights. As they were neither parties 
to this agreement, nor were they parties 
to the prooeedings under seotiou 36 of the 
Aot, and the agreement was olearly to their 
prejudioe, they were not bound by this 
agreement whiah was entered into between 
the defendant and his mortgagee. 

The oorreot amount of pro6ts to be taken 
into aoeonnt in oaloulatiog the proBts of 
this village would be the rent whioh the 
defendant as an ex-proprietary tenant of 
these lands would be liable to pay to the 
proprietors ; that sum, ae has been noted 
above, oomes to Ri. lai-6-7^ per year. We 
asoordiogly allow this appeal and direot 
that a fresh aooount be prepared and in 
that aosount the rent of khudkasht lands be 
taken as Es. 18l.6‘7i instead of Ea. 241-7.t> 
and the interest will be saloulated on that 
amoant. The oflSoe will prepare a deoree 
m aooordaooe with the above direetione. The 
plaintiff would be entitled to interest at Rs. 12 
pereenl. per annum up to the date of the 
fluit and thereafter at the rate of Eg, 6 
per eent. per annum. The parties will re- 

eeive and pay proportionate ooste of this 
appeal in aU Oonrle. 


44 


LAHORE HIGH COURT. 

SiCONo Civil Appril No. 3 {2 or 1920. 

Ddoember 9, 192 

Present: —Mr. Jjstioe Ssolt-Smith. 

WAUHAWA SINGH and anothcr — 

PLil.NTlVFi — ApPlLLANTi 
versus 

SUNDAE SINGH and OTaras— 
Dapenoant^—Respondents. 

Appealaccepted by appellanl—Apptllate 
Court, whether cango behindjinding. 

Wboro a fia.Hog of the Trial Court is accepted by 
the appollaut in bis grounds of appeal, the Appellate 
Court bas no po\Ter to go behind that finding. Tb® 
fact that tho appellant's Counsel was careless in 
drafting tbo grounds of appeal makes no difference 
Cp. 6JO, col 1 j 

SeiDud appeal from the deoree of the 
Dietriit JuJge, Amritsar, dated the I4th 
July 1919, varying that of the Munsif, First 
Class, Taro Taran, Uistriet Amritsar, dated 
the 20tb Mirsh 1919, 

Ltli F^kir OhatJ, for the Appellants. 

LiU Bikshi fi'iw, fortbe Rsspondeota. 

JDDGMENT—In tbeoase out of wbish 
the present appeal arises Wadhawa Singh 
and his minor brother sued for possession 
of a bouse and a vacant site adjoining it 
on tho grouod that the property belonged 
to them and bad been given in ezebange 
by one Budh Singh acting their guar- 
diau during their minority to the defend* 
ants. Snodar Singh pleaded that the house 
was hie own property and was not received 
by him in exchange. The first Court found 
that both the bouse and the vacant site 
were given in exchange by Budh Singh and, 
secondly, that Budh Singh bad no power 
to exchange on behalf of the minors of 
whom he was not the guardian. The plaint* 
iffs were, therefore, given a decree for the 
property claimed. Suudar Singh appealed 
to the Distriot Judge who held that the 
exchange of the bouse had not bsen proved 
and that the oral evidence wae not strong 
enough to justify the disposeesaion of Sundar 
Singh who hid been in possession for many 
years. Hs accepted the appeal and modi* 
fied the ieoree to one for possession of the 
vacant site only. 

From this plaintiffs have filed a second 
appeal to this Court, and it is urged on 
their behalf that in his groands of appeal 
to the lower Appellate Court Sundar Sinah 
accepted the finding of the Trial Court tg 


Appeal allowed. 
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the effect that the hoaee in dispute had 
been Riven in exchange, and that, under 
these niroDTTftanoes, the lower Appellate 
Court had no p.uthority to so behind that 
fioding at all. The second troond of appeal 
sbowH that Sondar Sinsh did accept this 
Bndicg. It is urged on his behalftbat bis 
Oouneel in tbe lower Appellate Court most 
have made a mii^take in draftins tbe grounds 
of appeal. It is possible that be was careless 
in drafting them, hot they must be taken 
as they stand and in their presence, I bold 
that tbe lower Appellate Court could not 
interfere with tbe Bnding of the 6rst Court 
upon this point. Budb Singh is not shown 
to have been a guardian of tbe plaintiffs 
who had power to dispose of their property 
and they are, tberefrrs, entitled to repudiate 
his act. The Courts have concnrrently held 
that Wadhana Singh was under 21 yearsof 
age when he instituted this suit and this 
finding cannot be disputed in second appeal. 

I accordingly accept the appeal and, setting 
aside the order cf the lower Appellate 
Court, restore the decree of the 6rat Court 
with coets throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. H30 or 1919, 

July 29, 1920. 

Pruent'. —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Nspier. 

CHINNA PICHU IYENGAR a?i3i 
K. VfcKRARAGAVA IYENGAR 
—pLAiNTirr^ Appellant 
vtuui 

PADMANABHA IYENGAR, Minor and 

DrpENDirtTS—R eSFON DENTS. 

Lnvy^Succ/'^ion —Unnclhn — /yml mcU otcner 
paternal grandfather'e mother'e brother’s grandson 
oj clotmanf. 

A person cAonot bo rognrclod Afl tlio {xindAu of htc 
patomal grandfathor’s mother's brother’s grandson, 
aod cannot, thoreforo, snccocd to the latter’s estate, 
tp 600, ool. 2.] 

Secoud appeal against the decree of tbe 
Court of tbe Subordinate Judge, Tinuevelly, 
io Appeal Suit No. 53 of 1917 (Appeal Soit 
'No. 511 of 1917, on the 6Ie of. tbe District 
Court, TiuDevelly), preferred against the 


decree of the Court of tbe Additional DiS' 
triot Monsif, Tinnevelly, in Original Spit 
No 2C6 of 11^14. 

The Hon’ble Mr. K. Stinhnta Aiyangjr, 
(Advocate General), for tbe Appellant, 

Mr. 8. Srinitasa Aiyangar, for tbe Respond' 
ents. 

JUDGMENT. 

Napier, J.—!□ this suit tbe plaintiff claims 
to be entitled as an heir to a moiety of tbe 
estate of one Ramsawmy Iyengar, deceased, 
and to set aside certain alienations as not 
binding on Lim. The role question before 
this Court in second appeal is, whether the 
plaintiff is a heritable bandhu and is entitled 
to the estate of the last male owner. 

The District Munsif has found, and there 
is no dispute on Ibis point, that the last 
male owner is tbe plaintiff's paternal grand* 
father's mother’s brother's grandson and bas 
held that as such he is not entitled to ioherit. 
The lower Appellate Court accepted that 
view 

It is argued before us that tbe statement 
to this effect in Dr Sarvadbikari's Br.ok*on 
Hindu Law is not correct and that, even 
if it was thought good law previously, tbe 
decision of the Privy Coaucil in Buddha Singh 
v. Laliu Singh (1) renders this view no longer 
tenable. 1 do not propose to consider tbe 
principles underlyingEaptWa relationsbip on 
which this plaintiff is eielnded. It seems 
to me sufficient to say that the view taken 
by this learned text-writer is supported by 
a decision of the Calcutta High Court as 
loDg ago as JJmaid Bahadur v. Udoi Ohand 
(2). In that case the questiou which is at 
issue here was not directly at issue, but 
the Full Bench used this relationsbip as 
an illustration of a case in which lapiWa- 
ship did not exist, and the principle they 
laid down was as follows:—"Altbougb F» 
is within six degrees from the sommoo 
ancestor yet H., the propositus, not being 
a descendant of the line of the maternal 
grandfather either of P. or of bis falbsr 
or mother they are not eapindae to each 
other.” F. in the Calcutta case would represent 
the plaintiff in this case. It is soutsoded 


rn PO lud. Cac. R2»|37 A.604, 2fl M. h. J. 4»4| 2 
L W. 8ft7j 18 A L. J I007i IH M. L. T. 409. 17 Bom. 
[/. R 1022| 20 0 . W. N. Ij 22 0. L. J. Wli (1916) M. 
FV N. 772i 42 I A 208 (P. 0.). 

(2) 6 0. 119 (P.B.)i iO. L. R. 600|6Ind. Jar. 686j 

I Shomc h. E. 146| 8 Ind, Deo, (n, s.) 78. 
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before ns that this diotom is obiter^ whiob 
is trae. Bat it is used by the Benoh as 
axiomatio of the prineiples goveroiug the 
relationship between the b-^ndhua. Mr. 
Sreenivasa Iyengar, for the respondents, 
6 nde authority for it in Chapter 11, eeotionG, 
platitam t, of the Mitakshara. His argoment, 
is that oognates to be heirs mast be one of the 
three olasses referred to in the passage, i.e , 
related to the person himself, or to his father 
or to his mother. He admits that the persons 
enomerated in the plaoitam oan be extended 
bat he oontends that the olasses oannot be 
extended, Tbe appellant oontends that, on 
a proper reading of the passage, the plaintiff 
does some within the olass. 

I oan only deal with this qaestion on 
authority. If 1 found that the diatom in 
Vnaid Bahadur y. JJdoi Oh'itid (2) had 
^yer been doabted or departed from the 
matter woald be different. Bat where I 6nd 


tion have used the word towards the end 
in quite a different and restrioted sense, or 
why, if his intention was to oonBoe tbe 
desaent in tbe oase of the oolIate''aIs to the 
aotual sons of brothers and unoles, be did 
not employ terms whiob would have exactly 
o^nveyed bis meaning,suoh as atmaii or uuroia, 
whiob their Lordships understand, mean 
'son of one's loins'.” He oontends that their 
Lordships intended t) rule that in tbe 
Mitakshara whether the words of the Com* 
mentator or an original text are being 
oonstrued the word putra must always 
inolude grandson and great-grandson. This 
is a yery extreme contention. Their Lord¬ 
ships in that oase wers not dealing with 
sisters' or aunts'sons but with tbe ease of 
sons €x parte poterna. It seems to me that 
the language of their Lordships at 
page 623* is tbe real summing up of their 
Lordships' deoision. It is as follows : "They 


it treated as axiomatio, and where there 
is DO ease in whiob it has eyer been doabted, 
I oannot treat it as a mere obiter dictmi. 

In a later ease in BabuLal v. Nanku Ram 
(3) the deoision in Unaid Bahadur y, Udoi 
Ohand (2) and the rule expounded in Dr. 
Saravadbikari's Book to tbe same effect 
were referred to with approyal, and tbe 
prinoiples underlying bund^u relationship laid 
down in that ease aooepted. It was eng- 
gested before us that the deoision in Umaid 
Bahadur y, Udoi Chand (2) was peouliar to 
Caloutta. But fiobu Lul y, Nanku Ran (3) 
ebowB that it ie based on tbe Mitakshara. 
Unless, therefore, a different yiew has to be 
taken based on tbe authority of the Privy 
OouDoilin Buddha Singh 7. Liltu Singh (l), 
the law laid down in Umaid Bahadur y, 
Udoi Ohand (2) must, I think, be followed. 
The appellant sonteods that tbe deoision 
of their Lordships in that partioular ease, 
that tbe term 'putra* inolodes grandson and 
great-grandson, must be generally applied 
and relies on a passage at page 616.* Tbe 
words are : “haying regard lo the fact that 
this great legist, whose logical aoumen, 
iodging from his work, seems to have been 
remarkable, has need tbe term putra in pre¬ 
vious parte of bis book oo inheritanos in 
a oomprehensive and generis sense, their 
Lordships Bud it difficult to oonoeiye why be 
Bhould arbitrarily and without any explana- 


(3) 8a 0. 88ft; 11 Ind. Deo, (w. s.) 228. 


•Tagos of 37 


have already given reasons for holding that 
in the Mitakshara, as expounded in the 
Bsnares Sohoo', the word putra and its 
synonym employed by Vijoaneswara in 
eoDDSotioD with brothers and unoles must be 
understood in a generio sense as in tbe 
ease of the deoeased owner, and that the 
desoendants in each asoeudiog line, up to 
tbe6xed limit, should be exhausted, at any 
rate, to the third degree before making the 
assent to tbe line next in order of 
suooession.” Their Lordships were undoubt* 
edly dealing with a ease of sucoession 
among agnates, as laid down in section 5 of 
Chapter II, and it is, if 1 may say so^ 
perfectly understandable that, where the 
word putra is being used in conoectioo with 
sons of male), it should always be given 
an extended meaning to include grandson 
and great-grandsons. But very different 
oonsideratiooB arise in a oase of saooession 
of bindhut and 1 do not think we are en¬ 
titled, from the general language used by 
the Privy Council on one page, to apply 
the prinoiples enunciated with regard to 
agnate’s saoceasiou to a oase of cognate 
kindred where enob application would re- 
suit in the destruction of the prinoiple 
to be found in the section dealing with 
the sacoesston of cognate kindred. There 
must surely ha a profound distinsHon bet¬ 
ween relationship in one gotra and the 
relationship in persons belonging to a; 
different gotra. I oannot. therefore, hold 
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that the deoiBion of their Lordships in 
Bwhila Singh v. LnJtu Singh (1) has created 
a liw of tuooeBsion among oo?nat(fi differ* 
ent ffom that ’*hioh seems to have been 
accepted for a great many years. That is 
the view of the Dialriot Mansif in this 
oa -0 ard I eee no reason to doabt that 
it is oorieot. 

I would dismisB the second appeal with 
oostn. One set, 

Sadasiva AiY*R, J. — The facts have been 
set out in the judgment of my learned 
brother, which I have had the advantage 
of reading before writing this opinion cf 
mine. I have considered, in Sufcromania 
Mwlalinr v. Hanganolhon Chtttyar (4*, the 
sloka abont otn.a bandhur, fitru bandhus 
and mitru bandhus whictj is attributed 
to biudhatara by one commentator and 
Vridha Sat'fapa f)y othcia I havecxprcrs 
ed my ooi^sidercd opinion in that care 
that the sloka is a child sh ard sfurions 
text ard that it is an illogioal, inoomple'o 
and inoonsiptent olassiticalion of bandhus. 
Mr, Srinivasa Aiyangar, with groat legal 
acumen and a wealth of legal terms rf 
highly subtle meaning, tried to establish 
that the olaesifioation was not so illogioal 
or ADConsietent as I thought. 1 can only 
Bay that he has merely oonhrmed me in 
my view, though it may be that the sob* 
tlety and (what ho called) the intricacy 
of the ideas involved in the olassidoation 
make it so elusive as to escape the grasp 
of ordinary minds including my own. 

As regards the case in Umaid B hadnr 
y. Udoi Ohand (2) I recognise that it 
oontains the opinion of a Full Bench of 6ve 
Judges, oflwbcm Mr. Jaetioe Homeshebunder 


M liter was one. But, as my learned 
brother points out, the passage in that 
judgment of the Full Bench relevant to 
the question which we have to consider 
is an obiter dictum. There is no disoas* 
sion of the sobjeot, and the obiter dictum 
is liid down as if it is an axiomatic trntb. 
Id the phrase‘maternal grandfather either 
of F. or cf bis father and mother, ’ 
found in the relevant passage, the word 
and ’ seems a clerical error for ' or ’« 
The enumeration (in this sentence of the 
jedgment) of the persons witbio whose 
category the male claimant’s male ancestor 
(who is the nearest common male ances 
tor of the prepoMtos and the claimant) 
should be found in order that the male 
claimant can be recognised as a heritable 
male bandhu is very iromplete. The per* 
sons enumerated are, (I) the maternalgranc** 
father cf the claimant, (2) the traternal 
grandfather of his father, and (.5) the 
maternal grandfather of bis mother (the 
claimant being lettered F. in the tree found 
in the end of (ho judgment.) The atma 
bandhus. pitru bandhus and tral*u bandhur, 
as given by the text already referred to, 
icolnde the descendants cot otly of (be 
three ancestors meotionsd in (he above 
sentence in Umaid Bahadur Udoi Ohand {2) 
(which is the 6rAt sentence in the last 
paragraph of the judgment at page I2b) 
but also of several others. The full 
enumeration of the male ancestors of the 
claimant F. (whose descendant is traced 
through a female or females from the com¬ 
mon male ancestor) should, therefore, have 
been as follows (oonBoing ourselves to that 
text for the moment): — 


Namo» 


iClaaB» 


Romorka« 


1. Fathcr^B Patornal graodfathor 

2. Father’ll Maternal grandfather 

3« Fathcr’a Fathcr’a Patornul grandfather 
4. Father’s Father’s Maternal grandfather 
6» Father’s Mother’s Paternal grandfather 
6, Father’s Mother’s Maternal grandfather 



Atma bandhu$. 


Pitru 


Malru 


The male heritable handhui ehonld be foned among the deieendante of these sii 
(4) 16 Ind Caa. 606; 24 M, L. J. soil 18 M. L. T. ancestors, if the text is taken to impose 
818) (l?13j U, Wi N. 202. foither restriction on the number of the 
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heritable bandhus than the restriotion 
alreaiiy imposed by the general roleofree- 
triotioD, that where the olaimaDt olairoiog 
tbroQgh aoommon maleacoeetor has a female 
or females intervening in the line of desaent, 
he should be within five degrees of the oommon 
male anoestor. It is aleartbat several bindhui 
nearer than some of those enoneiated in the 
text, sQoh as maternal nnele, sistf r’s son and 
son 8 daughter’s son of the propositus, do 
not find a plaae in the text. I ean only 
again express my regret that in Umaid 
Bahadur 'v. Udoi Chand (2) the learned 
Judges did not even indiaate the ohain of 
reasoning by whioh they arrived at the aon- 
alusion that the enumeration of bandhuiin the 
text was not merely illustrative but restria- 
tive and, if reetriotive, how far and on 
what prinaiples the restriotion proceeded. 
The atrni binihuf msntioned in the text 
are desaended from the paternal or maternal 
grandfather alone but it has now been 

settled by decisions thit otOT-i handhus might 

be the descendants of the father, snob as 
sisters son or even of one’s self, enab as 
son B daughter’s son. 

However. I am reasonably certain that 
neither the old sparioos text nor the oom. 
meotators intended to impose any restriction 
on the number of heritable bandhus base! 
on the limitation of the ohsseo of the 
tmele) anaeBtors of Ihs claimant {in who.e 
desafnb there is female intervention) from 

which ancestors the propositus ought aho to 

be descended. But Umoil Bahadur Udoi 
Ohand ( 2 ) by great ingenuity, did derive three 

Mr r 

farfet.hed dedaat,on. remained nnqn.stion.d 
for long. I might here remark that the 
.la. 816 .. only th. c-aimant-iAandko, oI 
the ProPO.itor into throe ol...... j , propoailn. 

A. IS a AoniAu (blood r.Uiion by oognite 
affloity) 0 the oUim.nt B. claimant B, is 

ThL.l».“ \ r*’”"'''"' Propo.i«i.. A. 
The relation of bandhuMp of tho .laimant 

the "°P»idered in 

Ao’dL n r* •’-'■‘“‘'I'’ 

bandhu, But . f„,,her ingenoily has 

» b,rit,h,. Aand^ro^r rilntwitt 


the same limitations (that as we must 

hypothetiaally assume that the propositus 

was living and ckiming to suoieed as 

heir to the olairaant who must be eupposed 

to be da%d for that porpo>e). In other 

words, the principle of so called ‘mutuality* 

was to be further coDsiderel in these cases 

Ingenuity oaloolated to make this branch 

of the law so obscure as to lead to 

mere gambles in litigation, cannot go further 

than this. I, therefore, consider, with the 

greatest respect, that the conclusion in Vmaid 

Bahaiur v. JJdoi Ohand (2) ia fallacious. As [ 

said in idudMar v. R-imjanathan 

Okeltyar (4), when two irrational principles 

become the foundation of all further 

reasoning, it is no wonder that a branch 

of law ba^ed npon reasons themselves 

founded upon unreason becomes most on- 

satisfactory.” But Ido not wish to differ 

from the precedents unless I am convinced 

that any broad principles of equiiy, jauioe 

and good oonsoisaoa ara oDairaveoed 
thereby. 

that no sub prinaioha are at 
o.n^idflring these claims by remote 
to Puca.jel f, the property of a 

'’hen the 

ties of relaiionship were very strong, and 
when agnate-, even to the 14‘ih generation 
sometimes lived together in one family 
oommensality. the claim of a remote relation 
to encased m-ght have a basis on broad 
principles of jastioe, equi'y and good 
oonsoianco. Bat in these modern days, when 
even first cousins rarely live together, I 
do not see any justice or equity in claims 
t) inherit made by very remote relations 
and I should be gUd if legislation is initiated 
to prevent claims by 6 a»id^ui not descended 
from the propositas himself or bis father 
or his paternal grandfather or his maternal 

grandfathsr. so that even the persoDs 
apeonil, m ntiiiid i,, tl,o 

of pitru btndhus and mnlrtt bandhus may 
be eiolu lei. 

In the result I ag.-ee that the seiood appeal 
should be dismissed with costs. 

M. c P. 

ipoeal dismissed. 


I feel 
wtak^o in 
relations 
deceived 
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LAHORE HIGH COURT. 

First Civil Appeal No. 1550 op 1916. 

Deoetnber 7, 1£20, 

Iftteni Mr. Jastifte LeRoesigDol 
and Mr. Joptiae Abdol Raoof. 
Mutammot UMDA BEGUM 
AND otbers—Plaint.pps—Appellants 

v< rsui 

Muiamrnat ZAIB-UL*NiSA 
AND OTHBRfl—DiPtfDANTfl— Respondents. 

Cu«?->Tn-Succrssion—ViphniQl Khojns of Shahdara 
•^Femalcu.eTclusion of. 

JnlbecaBO of n family whicli boloDgeil originally to 
a non-agriouHoral Ilinclu tribe, there is no initial 
presnmption that the family ia governed by custom. 
Among riiihmal Khdjar< of Shahdam, females aro 
ezetaded from eucccssion hj custom. lP* 696, col. l*j 

Firat appeal from the decree of the Senior 
Snbordinafe Jndge, Lahore, dated the 2l8t 
of Febrnary 1916. 

Sheikh Nias Muhammad and Sayad 
Mohiin Shah, for the Appellants. 

The Hon’ble Mr. Fatl % Iluaain, K. B., 
and Sheikh Atim Ullah, for the Reepondente. 

JUDGMENT.—This appeal arises ont of 
a suit bronght by the daoghters and one 
widow of one Mohammad Bakbeb Sheikh 
(Khoja) for 81/192nd their shares onder 
Mohammadan Law in properly of great 
yaloe left by Mohammad Bakbsh and his 
father Chiragh Din wto died, the former 
on the 17lh, the latter on the 22Ld of 
Desemher 1912. 

The sbief defendant is Mohammad Fazal 
Elabi. SOD of Mohammad Bakhsh, and the 
other defendant'-, tn*., another widow of 
Mohammad Bakhsh and the widow of 
Ohiragb Din, eopport him. 

The defendants' main oontentions were 
that, as he was a oo-ofvner with his father 
and grandfather, the plaintiffs at the beet 
were entitled to their shares in 2/3rds 
only, of the whole properly, bat that the 
family was governed not by personal law 
hot by agriooltoral aostom whish exoinded 
daughters from eoatession ; farther that tt e 
parties were Sindu Jol$ and not bhttkh 
Khojas. 

The Trial Goort found for the defendants 
on the first two points and against them 
on the third, and dismissed the plaintiffs' 
suit on the ground that they were ez* 
eladfd from saeoeasioo by oustom. 


The plaintiffs have appealed to this Oonr* 
and their main ground of attack is that 
the CQSlom alleged ty the defendants does 
not eiiet ; that the attempts by the defend¬ 
ants to prove that they belonged to an 
agrioultoral tribe have failed hopelessly ; 
that the evidence adduced by them is untrne 
and, even if true, is vague and insufficient 
to warrant a finding that the alleged 
custom exists. 

The Court below has come to the follow¬ 
ing detailed findings :— 

(1) that the family settled in Shahdara 
village and that it is comparatively unimport- 
an'i whether the original settler oirae from 
Lahore or from Gopi Rai ; 

(2) that Hafiz Kamal, the ancestor of 
the parties and the first convert of the 
family to Islam, was a Vighmal Khatri and 
the parties are Khojas, >'. * i converted 
Khairie ; 

f3) that the plaintiffs, by documentary 
evidence, have proved 21 instances among 
Khojas in which females secured their rights 
of iucoession according to personal law, of 
which inetances one ocenrred in this very 
family, but that the defendants have proved 
nine instances in the family and 77 other 
instances among Khojas of other gots living 
in or having connections in Lahore, id 
which succession had been governed not by 
personal law but by aostom ; 

(4) that the parties' family has agricul¬ 
tural traditions and associations and that the 
OQstom recited by the defendants has been 
proved. 

We have heard Counsel for either side 
at very great length ani the instances re¬ 
ferred to hy either eide have been most 
meticnloosly and laboriously dissected. 

Ground No. 4 of the appeal was withdrawn 
on an assurance given by the respondents 
Counsel and accepted by appellants’ that the 
necessary formallHes have been completed. 

There thus remain only twoqneslionc 

for decision :— 

(1) Whether the family observed enstom 
or personal law in matters of ioccession ; 

and 

(2) Whether the heritable properly wm 
two-thirds or the whole of the wtate Jefl by 
Muhammad Bakbch and ObiERfh Dm, 
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Oo the seeoDd qaestion the sole arga* 
ment addressed to na is that the admis* 
sioD of Fazal Elahi into partnership shoold 
have been evideneed by some formal deed; 
bat we need not do more than adopt the 
argoments of the Conrt below, espeeially 
as we bold that the appeal fails on the 
Brst point. 

At pages 571 to 574 of the paper-book 
will be foond a pedigree table pot in by 
the defendant with his pleas, bot not proved 
by him, whilst at pages 614, 619, 623 
and 631 will be foond pedigree tables 
proved by defenoe witnepses. Those pedigree- 
tables Bopport to illastrate the iostanoes 
of saooession in the defendants’ family. 

With regard to the qoestion whether 
Ha6z Kamal same and settled in Sbabdara 
from Lahore or from some other plaae, 
we regard as the beet evideoee the state* 
ment in the Shahdara pedigree table of 16t8 
that he oame from Lahore. Cralevidenoe 
to the oontrary most of neoessity be of 
little valoe. 

We God then that HaGz Eamal about 
1768 left Lahore aod settled down in 
Sbabdara where be aeqoired land byolear* 
ing the jangle. Many years later, his 
grandson, Chiragh Dio, migrated baok from 
Sbabdara to Lahore where be was formally 
or informally adopted by Pir Bakhsh, hie 
maternal anole, and married a oetee of his 
adoptive father. Thongh there is oo proof 
of a formal adoption, there is olear and 
ioooovertible ev deooe that Chiragh Din 
was known simaltaneoosly as the adopted 
son of Pir Bakhsh and also the son of bis 
nataral father. 

On these faets, ioasmooh as Chiragh Din 
was a Vigbmal Khoja andoime originally 
from a non agrionltoral Hiodn tribe, there 
is no initial preeamption that ihe family 
is governed by eastom, bat having regard 
to the fast that its original religion 
(Hinduism) exoladee females from sQsies- 
sion in the preseooe of males and that 
the family took np land and lived for 
several generations onteide a town it would 
be DO matter of sarprise to God that it 
had followed oostom rather than a personal 
law involving the moreellement of landed 
property. 

Now, the Conrt below Gnds that the 
defendants have established the oodorrenoa 
10 thii yery family of nine instanegs in 


whiob females were ezsladed and in addi* 
tioD have sited 77 other instaoeea oooarriog 
in the brotherhood. As agaiost this, the 
plaintiffs are foond to have established 21 
oases in whiob Mahammadan Law was 
observed, bat of these only one relates to 
this family. 

The lower Conrt, however, appears to 
have been mistaken in soppoaing that Ezi 
hibit P. W. 48 referred to this family. The 
Alla Bakhab therein mentioned was not the 
Allah Bakhsh of Chiragh Din’s family bat 
belonged to qaite a different family, so that 
we mast [told that not a single iostanoe, of 
the operation of Mobammadao Law has 
been proved within the family of the parties. 

The lower Coart, moreover whilst dealing 
with the defeodant's oral iostaooes has 
ignored the oral instaoses reoited by the 
plaintiffs. These also we have had to oon- 
eider in detail. They are, however, open 
to the objeotioDS whiob appellaots have 
levelled against the oral iostaooes reoited 
by the defendants, namely, the evidenoe 
regarding them is vagoe ; many oaess are 
sited by only one witness and all the 
oirsomstances sarroanding them are not 
disolosed. This being so, parties before.ns 
agreed that the oral iostaooes reoited by 
the one side might fairly bs set agaiost 
the oral instaooes reoited by the other, 
so that we have to deal in the resnit 
merely with the dosameutary iostaaoes. 

Now, a oonsideratioo of those iostanoes 
shows that among Khojas Mahammadan Law 
is observed in some oases and sastom in 
others, bat the oraoiat test is that, whereas in 
this family, daughters in several oases have 
been ezoladed, in not one single oase have 
they taken a share asoordingto their personal 
law. It has been aaggested by the appel¬ 
lants that the eiistenoe of some of these 
females mentioned by name, is mytbioal and 
that it is not olear that they snrvived their 
fathers. Bat even if the oral evidenoe on 
this point be diaoredited, it would be very 
strange if, in the many generations sinoe 
HaGz Kamal, there had bsen in this large 
family no femile^ oapible of ioheritanae. 

If we ezicnine toe reveoae reonrJ aod 
peiigree-tables of t ie fami y in cne villages 
of Shahdara and Gopi Rki, we God do traoe 
whatever of saooe'Sion by females aooording 
to Mahammadan Law, bat we do Gnd females 
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enaeeediDg ander oostom to a life-teoare on 
the death of their hasbandp, ^ ( 7 ., Musammnt 
Marad Bibi, widow of Arora, (page 238). 
who on her demise wee snoaeeded by her 
baeband’s oollaterals (page 594). 

The defecdaDt's ioetanoes Nos. I, 2, 4, 8, 9 
and 11, as marked by the Cooit below, are 
iDatanaes of the obaervacoe of onstom in this 
very family and are established by alear 
doocmentary evidenoe. Moreover, the wa ib^ 
ul-are of Sbahdara village as well as that 
of Gopi Rai ezolodea daogbters from saooca* 
aioD in very alear terms. 

The other instanaes proved by both sides 
are instaroes wbiah oeaarred am'^ng (be 
brotherhood in families with whiah the 
parties may or may not be aonneoted by 
marriage; bnt it does not follow that the 
anetom prevailing in those families woold be 
followed by this family wbiab, as we have 
seen, baa bad a peanliar history. 

For (he appellants it was nrged that the 
late Chiragh Din had performed a Haj and, 
on more than one oaaaeion, had expressed his 
adhereroe to Mobammadan Law. Bat those 
eireamstanoes in themselves prove nothing, 
for all over the Ponjab ne hod instanoes of 
Mahammadane who observe Mahammadan 
Law striotly on the religione aide ba*< in 
metiers of saeoession most ondoabtedly 
observe eaatom from the instanaes proved by 
the parties whiah have cocorred oateide 
this family, it ie clear that anjong Khojas 
(who almost invariably are residents in 
arban areas) some follow eaetom and others 
their perroial law, and cn tchalf cf (he 
appellants it is arged that, that being ro, 
the instanoes cooarring in (hie family are 
not sofEoicnt to warrant a Boding that 
the family follows aoetom, espeoially in 
view of the faot that, with the ezoeption 
of Obiragb Din who aohieved wealth, the 
other members of the family were poor 
and (be shares that weald have fallen to 
females of the family, had Mahammadan 
Law been obeerved, were of sooh little 
valce (hat the failore of the females to 
insist Qpon their rights of saeoession ander 
Mahammadan Law was soseeptible of (he 
explanation (bat the rights did not irerit any 
seriooB straggle to obtain them. 

It is tiae that in all the oases of ex* 
elosion of females proved in this family the 
faloe of the property whiib ander Mabaoi* 


a 

madan Law woald have fallen to eaeb female 
was small bat it most be remembered that 
to neoessitoQS persons a property of even 
small valae woald appear something oon> 
siderable and desirable. Moreover, the iu< 
dioations that the family followed sasipm 
do not oonsist merely of oases of ezolnston 
of females from saocession bat also of other 
oases in wbioh the saooession that did take 
plaoe was in aooordanoe with onstom bnt 
entirely opposed to the principles of Mabam* 
madan Law, s. p , oase No. 9 that of Miraj 
Din who eaooeeded bis grandfather, Imam 
Din, in spite of the faot that Abdallah, 
father of Miraj Din, had predeoeased his 
father, Imam Din. 

From the foregoing it follows (hat the 
family of the parties, unlike most Khoja 
families, has agrioaltoral traditions and (hat 
within reoent times it inhabited not a oity 
bat a village and depended, at any rate, in 
some degree, opon agriooltare for its main* 
tenanoe. Indeed, many of its membeia are 
still villagers. Bsfora its oonversion to Isjam, 
the family was familiar with the prinoiple 
of the exolaeion of females from eaioession 
and sinoe the oonversion not one single 
instance has been proved to have oooarred 
in the family of a female saaoeeding along 
with or to the exolosion of males. On the 
other hand, there is, at ary rate, one olear 
inetaree of the saeoession of a female to her 
deoensed hasband's estate on a life tenure in 
aooordanoe with ooatom. 

On this ground we consider that the 
Bnding of the Conrt below that the family 
to whioh the parties belong observes oastom 
and not Mahammadan Law most be upheld 
and wc, therefore dismiss this appeal with 
eosts, 

Appeal ditmiued. 
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madras high court. 

SicoNL OiviL Appial No. 937 op 1919. 

Joly 28, 1920. 

Present: _Mr. Jostioe Sadasiva Aiyar and 

Ur. Jusliae Napier. 

Tbi south INDIAN RAILWAY 
COMPANY. LiuiisD, bt its AGENT— 

PlAINTIPP—APPELL iNT 
versus 

The municipal OOUNOIL, 
TRIOHINOPOLT Represented by its 

CHAIRMAN—Dependant—Respondent. 
ifadrai Dislnd Act (IV of 1684;, 

80 . 113 , 117 . 216 to i'i\—ilunicipalilies, right of, to 
levy ieee for tramport of night‘toil, 'Jrom oxcnen 

premuet. 

Under the provisions of tho lladras District 
MunicipaHtiesAct, IVof 1884, ai amondod by tho 
Act of 1897, it is not tho doty of tho rate.payers to 
carry thoir night-soil from their proinisos to tho 
Uonicipal depot whoroTor situated. It is the duty 
of tho Mnnioipal CottDcil to remove tho rubbish and 
offensivo matter from outside tho occupier’s building 
or land to tho depot which they aro bound under tho 
Act to provide, and they aro bound to have covered 
vohicloB or voseols for tho removal of offensive 
matter, and it is illegal for them to charge any fees 
for such transport [p. 700, col. 2.] 

Seooed appeal agaiost tbe deeree of the 
Dietriat Oonrt, Triahinopoly, in Appeal Suit 
No. 430 of 1917, preferred efcaiost the 
deeree of theOonrt of tbe Sobordinate Jodgr, 
Triobinopoly, in Original Sait No. 46 cf 
1916. 

Mr. D. Ohamier, inett noted by Meeere. 
Brighitcell and Moreibv, for tbe Appellant. 

Mr. V, Ramesam (Government Pleader) 
for the Reepondent. 

JUDGMENT. 

Sadabiva Aitap, J—Tho plaintiff, tbe Sooth 
Indian Railway Cempany, Limited, ie 
tbe appellant before oe. The enit waa 
broDgbt for reoovery of tbe total of tbe 
eama paid by the Railway Company (o tbe 
Monieipal Oooneil of Triehinopoly between 
March 1912 and November 1914 for what 
are ealled private eoavenging eervicea perform* 
ed by tbe Municipality for tbe Railway 
Company. I 6nd that they are called 
'acavenging feea’ in the relevant notioea, 
reports and bills (See for example Exhibit 

J). 

Tbe Railway Company own atationa and 
offices at tbe Jonction and Fort of Triohi* 
nopoly. There are several latrines and 
nrinala in these places, and the waabiogs 
apdltbe pight soil are collected by the Railway 


aathoritiea tbrongh tbe Railway coolies into 
certain reooptaelea and a repository and 
into oietaro'i, tbe arinala being drained into 
oieterna. Tbe Manioipality owns carts and 
balls and employs drivers to drive the 
carts to tbe Manicipal nigbt-soil-depof, 
which is sitaated at a distance of 5| or 
6 miles from the jonction station. Tbe 
so called soavenging fees recovered from 
the Company reem to be the hire charged for 
the sapply of tbe nigbt-eoil cart and nrinal 
carts with balls and drivers. Three night-ioil 
carts and four arinal carts seem to have 
been aeoally enpplied in tbe year 1913 
and the hire charged for three nigbt-soil 
carts is Rs. 55 a month and for the foar 
arinal carts Rs. 62 a month. (See Exhibit 
A-2). (The reqoiremeots in previons and 
snbacqoent years have, of coarse, varied 
frem what they were in 1913 ) The 2nd 
paragraph of Exhibit A-2 says:— The 
natore of the service rendered is carting 
avay tbe night soil and arine ocllected by 
Railway scavengers and kept in readicees 
in receptacles for removal.*’ After going 
Ibrcogh the records oarefnily, I am satisBed 
that the claim cf tbe Manicipalify relates 
to tbe cost of (ran-^port to tbe Monieipal 
depot frem jost ootside the Railway premises 
and that (he removal of tbe nigbt-eoil and 
arine in the receptacles and cisterns frem 
within the Railway coropoonds to jaat ootside 
the oompoords were treated as a negligible 
preliminary to tbe main work of transport 
to tbe depot. It may be that the hired 
carts proceed seme dietacoe into the Railway 
premiere to receive tbe effensive matter 
and then go oat to tbe Monieipal road 
ootside the premises and are then driven 
off to the Manicipal depot at a distance 
of six miles, hot tie transport from inside 
the Railway premises to jost ontside those 
premises, assnming that it is done in tbe 
Manicipal carts, does not seem to have been 
sonsidered as a separate service chargeable 
by itself, any more than a cart driven 
charges for removing things from the 
verandah of a bangalow to the gate separately 
from the charge of conveyance to the 
Railway station. It is the employment of 
the carte, balle and drivers in transporting 
the stoff to a distance of six miles which is 
the service which has been charged for and 
objected to in this case. 

The plaintiff (Railway Oompany) oon^end^ 
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sealion bnl has referenae only to the extent 


m paragraph 6 of the plaiot “that the 
provipiODS of the Distriot MaoieipaHtieB Adt 
do not entitle the Maniaipal Coonoil to 
charge fees for the transport of night aoi] 
eto., to their rnbbiah depot; and aho that, 
in levying the fees in dispate fiom the 
Railway Company, the Municipality has not 
complied in sabstano and effect with any 
of the provieiona of the District Manioipalities 
Act. The Oonnoil in their written statement 
contended, among other defences which are 
nneuitainable and which, therefore, need not 
be further noticed, (a) “The services 
rendered are soch that the defendant Coanoil 
is not in any view of the law bonnd to 
do the same free of charge. These services 
have been rendered throaghoat by special 
agreement between the parties and the 
defendant Council and avers that it would not 
have rendered them but for such agreement. 
(6) From the year 18S9 the defendant 
Council has been doing the work of removal 
and from the premises of the plaintiff 


10 


Company under special agreements between 
the partijB by which the plaintiff request- 
ed such speciSe services to be done in 
the manner aud to the extent required by 
the plaintiff Company to suit their own 
convenience and by which they agreed to 
pay the defendant Council specihed anma 
per mensem, (c' The defendant Oonnoil 
. submits that the above said agreements are 
legal and binding on the parties and 
are further in substantial oompliaroe with 
the provisions of the District Manioipalities 
Act. (d) The suit is barred by limita¬ 
tion 

Aa regards the removal “m the premises’* 
as distiuguished from removal from the 
premieiTs of the Railway Company, I have 
already stated that the charge was not 
inteuded for removal “in the premises'’ 
themselves. 

The learned Subordinate Judge's Codings 
and the reasons for his 6ndingare as follows : 
(a) Under eeotion 216 of the District 
Municipalities Act, V of 1884 (as amended in 

1897) the duty of making arrangement-s for 

the regular removal from the latrines and 
private bouses of night-soil and other 
offensive matter is cast on the Municipality. 
The clause in section 216 “so far as the 
funds at their disposal permit” does not 
in any way detract or omit from the 
iaif of the Municiptlity laid down in the 


t3 which the Municipality ought to make 
arrangements for the regular removal. The 
latter part of the section directs the 
Muoioipahty to provide depots for the 
deposit of night soil and other offensive 
matter and also covered vehicles or vessels 
for the removal of the same.” The duty 
of providing carriers, drivers and bnlle, if 
required, fjr tbe removal of the night-soil 
and offensive matfer from latrines and 
premises is also clearly laid on tbe Munioi. 
pality in the discharge of the duty laid down 
ni flraneral terms in section 216. There is no 
duty laid on the ratT-piyers to provide 

their own bulls, carriers and drivers at their 

own coat for the removal of the night-soil and 
other offeosive matter from their latrines 
and premises to tbe distant Municipal depots, 
and the contention of the Municipality that 
each a burden is placed primarily on the 
rate-payers is (to use the words of the 
Sobordinate Judge himself) “as absurd 
as It IS ingenious ” (6) The donteution 

of the Municipality that there was an 
agreement between tbe Railway Company and 
the Manioipality for payment of tbe charge 
IS uosuatainable. No such contract has 
been proved and the contract seb up is 
also nnlawful, as a contract about ecaveug- 
iDg fees can be made by the Municipal 
Council only under eection 218 of the Act 
(as amended in 1897) and the payment of 
fees under SQoh contract tfoold be demanded 

only at such rate or rates as the Municipal 
Council may have prescribed with the 
approval of the Governor in Council ; and 
as the approval of the Governor In Council 
has not been obtained to the rates at 
which the hire for carts, diivers and 

bulls in this case has been charged against 

the RuNay Company, the charge was 
Illegal. On these Sodlngs tbe Subordinate 
Judge decreed the claim for tbe amoauts 
paid within three years before suit dismissing 
the portion of the claim which related to the 
amounts paid more than three years before 
suit as barred by limitation. 

On appeal the learned District Judge 
gave 6ndinga as follows : 

(a) My reading of the effect of the 
provisions” of the District Municipalities 
Aot is that the Mnnicipal Oonnoil is 
ordinarily obliged (o provide depots for 
the disposal of thg Di^bl^Boil, me^og 
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trausport and an agenay for aisisting 
OBOoplera in oolleoting night-aoil, eU.. from 
their premises.’' (6) Aeooenpiere of butldings 
or land are prohibited from keeping night- 
eoil for more than 24 hours on their 
premises or land {vide eeotione 221 and 
220) and they are liable to penalties for 
retaining it for even a shorter period 
if it be not kept in a proper reeeptaele 
it is the primary duty of the^ oeoupier to 
get rid of the night eoil and as I under¬ 
stand the Aot he may mike bis own 
ftrrangemente to oonvey it to the plaee 
of deposit” provided for by the Mnnioipal 
Ooonoil. (d) “it ie not disputed that the 
Railway Company entered into a oontraot with 
the Muoioipal Counail under the provisions 
of the original seetion 209. It is olear 
from the eorrespondenee that the eharges 
were levied not for oollestion only but 
for transport as well. The eharges were 
varied and iooreased from time to f’®®* 
T^e eontraet was originally made in 18^8 
and payments on the basis of this eon 
traet oontinued to be made without objeo- 
tion till long after tbe amendment of the 
aw by Aot III of 1897. The Bret ob- 
jeetions were raised in 190d. Then the 
Monieipality required the Railway Company 
to enter into oontraots under eeotion *^18 

and was demanding fees for its serviaes 
under seotion 2l8. They were admittedly 
paid and there is no proof that the 
payments were made under protest prior 

to 1912." . ^ 

I think it must be held that an implied 

aontraat existed between the parties. 

There was, however, a defea*, in that the 
fees had never rsaeivad the approval 

of the Governor*General in Counoil, This 
approval was aaaorded in porsoanae of Gav* 
ernment Order No. 1322 of 5th August 1908. 

I am unable to agree that this approval 
was inadepquate. (d) It is further urged 
that the fees are illegal beeaose they 
were not presoribed by tbe Counoil. As 
far as the reoord goes there is nothing 
to show that any resolution was passed 
by the Munisipal Counsil as to the amount 
of tbe fees, (s) 'l think the provisions 
of tbe Aot were substantially oomplied 
with. A oontraot was entered into under 
seotion 21S and the foes were levied under 
this agreement." 

Qn tb^se fiodioga wbioh I baye noted 


down mainly in the words of the learned 
Distriot Judge himself, be allowed the 
appeal and dismissed the suit with ooats 

throughout. 

We have heard elaborate arguments on 
all the questions in issue in this seoond 
appeal preferred by. the plaintiff Company. 
After oareful eonsideration, I have some 
to the oonolusion that this appeal ought 
to Buooeed. I am unable to agree with tbe 
learned Diatriot Judge that, under tbe 
provisions of the Aot. as amended in 1897. 
it is the duty of the rate payers to oarry 
their night noil from their premises (o 

the Munioipal depot wherever situated. I 
have oompared the provisions of Aot 
V of 1884, as originally passed, with the 
same provisions of that Aot, amended by 
the Aot of l897. Bat it is anneoessary 
to set out tbe difforenoe in detail as the 
learned District Judge himself does not 
rely on any oontraot entered into under the 
provisions of seotion 209 of the unamend¬ 
ed Aot, but only what he oonsiders 

implied oontraot whioh he oonsiders to be 
established under the provisions of seotion 
218 of tbe amended Aot. The wbola oorre- 
spondenoe in 1888 is not produosd in^ tbe 
oase and the single letter, Exhibit 2, written 
by the Colleotor. as Chairman of tbe 
MonirtJpal Counoil, in 1883 states merely 
that **ther 0 should be a oontraot between 
the Monioip\lit 7 and the Railway Company 
to remove their night-soil and urine at a 
fixed rate," and that he proposed a rate 
of Rs. 12 per month for one night eoil 
oart and Rs. 9 12 0 per month for one 
urinal oar^, the rates being liable to 
variation in future years. Having regard 
to the language of seotion 209 of the old 
Aot (wbioh eays that tbe Chairman may, 
suhiezt to the approval of the Municipal 
Oouncilt oontraot with the owner or oooupier 
of any building or land to supply him 
on payment trif^ a tcavenger for the 
removal of night soil, eto.,) and to the faot 
that tbe Chairman did not get the ap¬ 
proval of the MunioiparOonnoil, and supplied 
not a floavenger or eoavangers, butoartp, bolls 
and drivers, I do dot think that the 
oontraot implied by the payment by the 
Railway Company (or even expressly entered 
into as is said to have been admitted 
before the Distriot Judge) at the rates 
mentioned in Exhibit 11 betwqeq 1888 and 
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1897 oin be treated ae made in aeoordaniie 
with any lawful oonlraet (or oontrasts 
as the rates have varied) ointemplated 
by seetion 209. However, as I said, 
eeotion 209 was omitted when the Ait was 
amended in 1897. The Railway Company 
objeoted in 1906 to make any payments 
thereafter and the Distriofc Jad?e relief 
therefore, not on seetian 209 of the old 
Act, baton seotion 218 of the amended 
A«t and 6nds an implied oontraot established 
coder that seation baaaase, between 1906 
and 1913 the Railway Company made 
payments withoat any formal protest. 

Sestion 218 saye: “The Chairman may 
oontraet with the oooapier of any boilding 
or land to reraave night soil from litrinea 
or oe‘s pools therein or therein, or to remive 
any other oCFeneive matter or rubbish generally 
from euah boilding or land, on suih terms as to 
times and periods of removal and other 
matters as, to the said Chairman, seem 
suitable and on payrasut of fees at 
sash rate cr rates as the Munioipil Counsil 
may have presaribsd with the approval of 
the Governor in Oounoil.” I am slear that 
the aontraot intended under seation 2H is 
an express eontraat and not an implied 
oontraot. Farther, seation 45 of the Aotsays : 
“Every aontraot made by, or on behalf of, a 
Muniolpal Oounoi', whereof the value or 
amount exaeeds Rs. 100 ihall be in writing, 
and, exoept in the ease of aontraots made under 
the provisions of sub seation (i) of seation 
44," (waieh has no refereoae to the present 
•ase) “ohail be signed by the Mnnioipal 
Counaillors, one of whom shall be the 
Chairman or Vice-Chairman." There is no 
Buah written oontraot produce 1 in thii oase 
and any aontraot whioh ooutravenes the ex¬ 
press provisions of the Statute Law is alaarly 
illegal and aannot be enforeed. 

1 am farther of opinion that seation 
218 relates to aontraats with a rate payer 
for removal of offensive matter and rubbish 
from inside bis building or laud to oatside 
tlie bpilding or laud with a view that that 
matter may be transported in the aivered 
vehialee and vessels mentioned in seation 
216 (2) (which ought to be provided by the 
Municipality) and not (he transport of the 
matters so placed in the Muniaipal covered 
vebialea or vessels from outside the building 
or land to the depots mentioned in seation 216 
(1). Even M regards the removal from within 


land to the Muniaipal 
or vessel.o, fees oan be 
charged only after the approval of (be 
Governor in Connoil has been obtained. 
There is nothing to show that euoh approv* 
al was obtained in this oase. The learned 
Di^triot Jodge refers to Government Order 
No, 1322, dated 5tb August 1906 as furnish- 
ing an adequate* approval by the Governor 
in Counoil. That Government Order is not 
on record, and even if it furnishes adequate 
sanetioD and was intended to be a sanation 
under section 218, the abseuoe of a written 
aontraot signed by two Oounoillors and the 
faot that seation 218 does not relate to 
the transport to the depot which is the 
ointraet now in dispute readers the levy 
illegal. 

I am also dear that the Distriot Judge 
was in error iu holding that seations 220 
and 221 imply that it is the duty of (be 
oooapier of a building or land to remove 
his night soil to the Municipal depott 
Reading seations 216 to 221 together, I am 
satisfied that it is the duty cf the Mauioipal 
Council to remove the rubbish and offensive 
matter from outside the occupier’s buildiug 
or land to (l.o depot whioh they are bound 
under tbe Act to provide, that they are 
bound also to have tbe covered vehicles or 
vesiels for tbe removal cf tbe ofifensive 
matter placed at or pais by convenient 
positions on the road so that when what 
is oollee'ed by the occupants of the buildings 
or lands ii placed by them io convenient 
spots (outside their buildings or Hods) the 
matter oan be taken into each covered 
vehicles or vesie'a by the Municipality 
and tiausported to the depots, and that it 
i-4 illegal for the Municipality to charge 
any fees for the transport of such eovered 
vehicles or vessels to tbe depd.. Even a 
written oontraot for suoh transport to the 
depot would, in my opinion, bs void for want 
of oonsideratioD. 

In ihe result, I would reverse tbe judg¬ 
ment of the Distriot Judge and restore that 
of the Subordinate Jodge with eosts here 
and in the Court below p.ayable by tbe re* 
fpondent to (he appellant. 

Napiir, J.—This second appeal arises out 
of a suit by the 6.}ath ludian Railway 
Company to recover from (he Mouiaipal 
OouDcil of Triahinopoly earns leyied froiq 
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them as EoaveogiDj? fees end paid by the 
Company under protest. The Subordinate 
Judge gave a decree for Ra. 2,'l57-0 0 with 
interest. The decree was reversed by the 
District Judge. Hence this second appeal. 

It is clear from the judgments in the 
ease that the fees were levied for removal of 
night Boil from the preraisee of the plaintiffs 
to the Municipal depot about six or seven 
miles from the town and it is admitted that, 
unless the levy of these fees can be juetided 
under eeotion 21^ of the District Municipali* 
ties Act, it was illegal. The lower Appellate 
Court has suggested that they were payable 
under an implied contract. But no attempt 
has been made in this Court to support 
this view. The Subordinate Judge, in a 
long and elaborate judgment, has found 
that the Municipality have no right under 
the Act to charge the plaintiffs for re 
moving night soil to their depot, and in 
this view, I entirely concur. 

A minor question has arisen during the 
hearing as to whether the Municipality 
could charge the Railway Company for 
carting night soil over their premises as 
far as the public road. I do not think it 
necesEary to express any 6nal opinion on 
this point because Mr. Cbamier for the 
appallants stated that the Railway Company 
would have no objection in coming to an 
arrangement with the Municipality for this 
limited work or, if such an arragement 
could not be made, would be prepared 
themselves to place the night soil in con* 
venient access to the public road. 

As far as we can ascertain, the basis 
on which these fees were calculated was 
the supply of a certain number of Muni* 
•ipal carts and drivers for the removal 
of night soil to the depot above referred 
to, We have not got any account showing 
exactly bow the Bgnre was arrived a(, 
but it appears from the previous oorre- 
spondenee and previous payments that this 
was the basis. Mr. Cbamier contended 
that, under section 210, it was the doty 
of the Monicipailty themselves to remove 
the night'Soil to any place they chose over 
the public roads. Mr. Ramesam on behalf 
of the respondent stated two propositione : 
(1) that the Act intended to impose upon 
the honee^holders in a Municipality the 
primary duty of removing night soil to any 
placet (1 assume within reasonable limits) I 


chosen by the Municipality and (2) that the 
Act threw no duty whatsoever on the Muni¬ 
cipal Council in oonnectioD with the removal 
of night soil even tbongb the funds at 
their disposal permitted, it is sufficient 
to say that an examination of the scheme 
of the Chapter containing the provisions 
which we have to construe negatives these 
contentions completely. Chapter II oftbe 
District Municipalities Act, lb84, as amended, 
creates Municipal Councils, vests property 
in them and states their mode of doing 
business, and Chapter 1(1 permits levying of 
certain taxes and tolls and provides the mode 
of realising them. Chapter IV lays down the 
purposes to which the funds raised under 
this Act shall be applied. We are concerned 
with the sections in Chapter IV. Section 
lid says : “The funds raised under this 

Act shall.be applicable within the 

Mnoiciplities in which they are raised" to 
certain purposes one of which is measures 
of public utility calculated to promote the 
safety, health, comfort or convenience of 
the people." From section 117 onwards 
are a series of epeoi6c provisions for the 
application of Municipal funds. Some of 
them are compulsory and some are permis* 
sive and all of them are, so far as the 
{undn at their disposal may admit. The 
purposes are education, medical relief, 
vaccination, water-supply, repair of public 
streets and bridges, erection of buildings, 
provision of slanghter*boo6ea and markets 
and public latrines and construction of 
drains." The 12tb clause, beginning wirb 
eeotion 216, is headed “General bani* 
tary Regulations" and eeotion 216 is in the 
following terms : ‘'The Municipal Council 
shall, so far as the funds at their disposal 
permit, make arrangements for (a) the 
regular sweeping and cleansing of the elreetsi 
(6) the regular removal from latrines and 
private houses of night soil, the carcasses 
of animals and other offensive matter ; and (c) 
the regular removal from duet bins and 
private houses of dust, ashes, kitchen refuse 
and other similar offensive matter." It 
is to be noted that the removal from the 
latrines and private houses of night 
soil is put in the same olassiBoation as 
regular sweeping and cleansing of 
the streets. Therefore, unless the Monioi* 
pality can show that the funds at their 
disposal do not admit of their doing the 
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work of removal of ni«ht soil they are by 
Statute required to sweep and olean the 
streets. The seotion oontinues as follows : 

and with this objeot, they shall, so far 
as the funds at their disposal permit, 
provide depots for the deposit of street 
sweepings, of night soil, the oaroasses of 
animals and other offensive matter, and 
of dust, ashes, kitehen refuse and other 
similar inoffensive matter." These are the 
three olaeses referred to in the previous 
sob seelions. They shall also provide covered 
vehioles or vessels for the removal of night 
soil and other offensive matter ; vehioles 
or other suitable means for the removal 
of the oaroasses of large animals and of 
dust, ashes, kitoben refuse and other similar 
inoffensive matter. This provision ooveis 
also the olasses above referred to. And, 
lastly, they shall provide dost bins for 
the temporary deposit of dost 
and other similar inoffensive matter. 
This last provision applies only to one 
of the above mentioned olasses. So that 
there is no doty under the seobion thrown 
on the Munioipality io provide reoeptaolen 
for night soil, oaroasses of animals and 
other offensive matter, their doty being 
only to provide suitable vehioles for the 
removal. Then oomes seotion '^17 under 
wbiob the Monioipal Coonoil may, by 
DotihoatioD, require all oooupiers of buildings 
to provide, within a period speolfied io suoh 
noiiGeation, moveable reoeptaoles for the 
temporary deposit of night soil or other 
offensive matter. This seotion gives the 
Munioipality the right to oompel house¬ 
owners to provide the reoeptaoles for offen* 
sive matter whereas under the previous 
seotion they are themselves oompelled to 
provide dustbins for inoffensive matter. 
They may further, under seotion 217, 
require that snob reoeptaoles shall be in 
readiness eoreened from poblio view for 
the removal of the oontents thereof free 
of obarge by the Munioipal servants. 
These provisions in seotion 217 are alter¬ 
native to the Gounoil having made a 
oontraot with a honse bolder for the re¬ 
moval of nigbtsoil or other offensive 
matter. It was suggested that though seotion 
217 might throw on the Munioipality the 
doty of removing over the publio streets 
night soil kept in temporary reoeptaoles, 
yet if they did not ohoose to make any 


OOUHCrt, TBICaiNOPOLT. 

• 

suoh notiBoation the whole burden of suoh 
removal was thrown on the ooonpier. And, 
in' aid of this ooostruotion, relianoe is 
placed on section 213 which is the alter¬ 
native to saction 217, the langnageof which 
is as follows: *'The Chairman may oontraot 
with the occupier of any building or land 
to remove night soil from latrines or 
oe«s pools therein or thereon or to 
remove any other offensive matter or 
rubbish generally from such building or 
land on such terms as to times and periods 
of removal and other matters as to the 
said Chairman seem suitable and on pay¬ 
ment of fee^," etc. 1 am quite clear that 
sections 217 and 218 cover the same groaod 
and that it is impossible to infer from 
seotion 218 that if the Chairman doss not 
oontraot and if he does not by notiScation 
“require” nnder seotion 217 the duty is oast 
on the oooopier of the building of remov¬ 
ing night soil along the public road in spite 
of the faot that this doty is thrown on the 
Municipality by section 216. 

Another seotion relied on by the respond* 
ent is seotion 221, whiob provides that: 
“Every oooopier of a building or land who 
keeps for more than twenty-four hours, or 
otherwise than io a proper receptaole any 
night soil or other offensive matter in such 
building or on the roof thereof or in any 
out-building or yard or on any pavement or 
verandah attaofaed or belonging to such 
building or on sneh land, shall be liable to 
aBne." This is the section relied on by 
Mr. Ramesam as being the legislative 
provision for which this portion of the Act, 
beaded “General Sanitary Regulations," was 
enacted. As was pointed out above, this 
method of construction ignores the scheme 
of the Act and it is neoesary, therefore, to 
read the seotion in such a manner as not to 
conflict with section 216, thsopening section 
of this group of “General Sanitary Regula¬ 
tions." There ie no difficulty in doing this 
The duty of removal being thrown on the 
Municipality by seetion 216, the objeot of 
this section is to penalise persons who do 
not make arrangements necessary for the 
Municipalities carrying into effect their 
doty of removal. It also punishes the 
improper deposit of night-soil in any build- 
ing wbieh is offensive to poblie health. 
Seetion 220 wbieh immediately precedes it 
iodieatea that seetion 221 mnat have « 
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limited meaoiDg for eeotioD 220 enaots that 
when a notihaation has been iesned under 
Beation 217 and the honse-holder has pro¬ 
vided a moveable reaept-iale as required by 
the Muniaipality, then if he does not deposit 
therein all night soil or other offensive 
matter or keep the same in readiness, 
eareened from publia view, he eball be liable 
to fine. Section 220 having provided for 
eases arising after notification section 221 
applies to oases where no oontraot has been 
given for the removal from a building or 
land and also I have no doubt for eases 
where sooh a aontraat has been made. It 
would be impossible to oontend that, where 
a Dotifioation under seetion 217 has been 
issaed and a suitable moveable reoeptaole 
Bupplied and kept in readiness soreened from 
pablio view, there still remainel the duty on 
the boose-holder of removing the night soil 
from BQsb receptaale over the public road. 
This has not been suggested but the 
alternative suggestion is. to my mind, as 
great a violation of the provisions, as 
this would bs; for it amounts to this, 
that where a Municipality has not issued 
each a notification for the provision of 
the receptacles there is oast on the public 
the doty of removing the night soil from 
the latrines the whole way to the depot. 
It is obvious that if such a doty had 
been intended by the Act no Muo'cipality 
would be BO foolish as to incur the 
liability for carrying the night soil from 
the private premises to the depot in return 
for a provision by the bouse^bolder of a 
moveable receptacle kept in readiness. 1 have 
little doubt that section 217 was intended to 
make the execution of the duty oast on 
the Municipality under section 216 of 
removal from latrines more simple in 
operation and 1 am clear that if the 
Municipalities do not choose to issue snob 
a notification they cannot impose upon 
the occupier of the building a higher 
liability where no such notification has 
been issued then there remains the duty 
east on the house-holder of making such 
arrangements as will enable the Municipality 
to perform the duties oast on them by 
seetion 216. This can be done either through 
a contract by tbe house* holder with the 
Municipality under section 218 or, in the 
absence of such a contract, tbe house hloder 
may by himself make euch a provision 


Whether the Municipality, in tbe absence 
of a Dotifioation under section 217, can 
be compelled to enter tbe premises and 
remove tbe night soil, etc., over the 
private laud of a house bolder is a matter 
I do not propose to decide at present. 
But, beariogl in mind that section 218 
enables the Municipality to contract for 
this work, I am inclined to think that a 
hoo<ie-bolder cannot even under tbe wide 
words of section 216 throw this duty on 
tbe Municipality. Where we find two 
provisions, sections 217 and 22^ nnder 
which a Municipality may by notification 
give directions for the removal to a 
place of access by carts of night soil 
and where under section 218 tbe house¬ 
holder can enter into a oontraot for this 
work with the Municipality, it would be 
strange if, in the absence of such a 
notification and in tbe absence of a 
contract, this doty was imposed on tbe 
Municipality. This question ie not, however, 
before us and 1 express no final opinion 
on it. The fees were admittedly levied 
for the removal over the public roads to 
a Municipal depot and I am clear that 
the levy of such fees is beyond the powers 
of tbe Municipality. I agree, therefore, 
with tbe Subordinate Judge that tbe 
plaintiffs are entitled to recover three 
years* fees paid under protest and would 
restore his decree with costs of the 
plaintiffs througboot here and in tbe lower 
Appellate Court, 
n, c. P. 

Appeal allotted. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 4S0 of 1920. 

December 9, 1920. 

Present Mr. Justice Martineau. 

Tue Fiau known ind Styled as Eaji PIR 

MUHAMMAD-SADR UD DIN, 
AMRITSAR, TenouoH SHAMS UD-DIN— 
Plaintiff—Petitioner 
tertut 

KHAia UD.DIN— Difindamt 
—Respondent. 

Civil Procedure Code {Act V of IdOSj, O.L,r» 1 (a) 



704 


INDIAN CASES, 


PIR UUHAMMID 8ADR-CD-DIM «. KHAIR>BD*DIN« 


[I9?l 


—SmaJ/ Cause Court — Froccdurc—Issiien not 
struck—Case involviruj many questions—Duty o/Couri. 

Althouph under the law a Small Cause Court is 
not required to frame issues, yet where the matter 
in dispute is not very simple and various questions 
arise for decision, the Court should indicate to the 
parties what the points are on which evidence has to 
bo adduced and give them an apportunity to produce 
their evidence thereon. 

Petition onder section 25 of Aat IX of 
lb87, for revision of the deeree of the Jndgp, 
Small Oanse Coart, Amritsar, dated the 
20th Marsh 1920. 

Sheikh Niaz Muhammad, for the Petitioner. 

Mr. Ghulam Rasul, for the Respondent. 

JUDGMENT.—The defendant bought a 
sertain quantity of skins and took them to 
the shop of the plaintiff-’, who are oommiseion 
agentj. The plaintiffs paid for the defendant 
the prise due to one 6rm from which the 
defendant had bought some of tbeskinf’, and 
they sold all the skins for Ri. 232 2 3. They 
sae for what they allege is dae to them on the 
acooant. 

The lower Coart has dismissed the eait 
on the ground that the plaintiffs acted with¬ 
out authority in selling the skins for so low 
a prise. 

The plaintiff applies for revision and the 
main argument on bis behalf is that be was 
nob given a proper apportunity of proving 
his case, the lower Court not having indioat- 
ed the points wbioh he was required to 
prove. 

There seems to be forae iu this sontention. 
It is true tba^ under the law, a Small Cause 
Court is not required to frame issues but the 
present case was one in wbiah it was 
necessary to indicate to the parties what the 
points were on wbioh evidenoe had to be 
adduced. The matter was not a very simple 
one, as there were various questions which 
arose. The defendant admitted in his state¬ 
ment of the 20tb March that he had left the 
skins at the plaintiffs' shop for sale. He said 
he never permitted them to sell the lot for 
Rs. 262-2<3, But did he give any iostruotions 
at all or fix a reserve price P If not, were 
the plaintiffs justified or not in selling the 
skins for Rs. 262-2-3 P The lower Court 
says they ought not to have taken the 
responsibility of selling so many skins for 
that price when they bad paid a much 
higher pries for a smaller number of ikiue 


to tbe persons from whom the defendant had 
bought tbe skins. But the skins were sold 
by plaintiff several months after the defend¬ 
ant bad bought them, and questions may 
arise as to whether the price obtained for 
them by the plaintiffs was a fair one at the 
time when they sold them, whether or not 
they acted with reasonable diligence whether 
they should have sold the goods earlier than 
they did, or whether they should hava 
waited longer than they did before selling. 

Then, it is to be observed that in tbe pleas 
filed by tbe defendant on the 10th March 
the question of the authority of the plaintiffs 
to sell tbe goods for Rh. 232 2-3 was not 
raised, so that the plaintiffs could not be ex¬ 
pected to prodnoe evidenoe on tbe point at tbe 
next hearing. It was only on tbe 20th 
March that the defendant said he had not 
permitted plaintiffs to sell the skins for 
Rs. 262 2-3. Tbe plaintiffs replied that it 
was not their custom to obtain such authority 
and that they had sold at the market rate. 
They were not, however, given time to 
prove that authority was not necessary, or 
what the market rate was on tbe day of tbe 
sale, but the Court at once proceeded to give 
judgment. 

I think the case ie one in wbioh the points 
wbioh have to be determined ebould be 
stated for the information of tbe parties, who 
should then be allowed to produce their 
evidence thereon. 

I aceept the application, set aside tbe 
decree of the lower Court, and remand tbe 
case to that Court, under Order XLI, rule 2.3, 
Civil Procedure Code, for fresh disposal with 
reference to the above remarks. Court fee 
on tbe application to be refunded. Other 
costs to be costs iu the case. 

Applicition jrrsp/sd; 

Oate remanded. 
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OANPIT RAO MOHITIT 0. KESRIOHAND, 

NAGPUR JDDIOIAL OOMAIISSIONER’S 

COURT. 

0i7iL Re7i81on No. 133 of 1919. 

Jnly 17,1920. 

Mr. HalliftiX. A. .). 0. 
GANPaT RAO MoHlTbY—A ootion. 

Pdkcuasar—A peLICANTS 

tersui 

KE3RICHAND and others—Auctioh- 

POROUiSER, DeOKEE-HOLDER AND JOUGUEKT- 

Debtor—Non-Applicant . 

’ Civil Procedure Code (Act of O. XXI, r. 8«»— 

Eiecutionofdecrce—Solc-Auction-purchaser, deposUb'j 

—Failure to depo$it bnlanec of purchase^vxoney — 
Deposit, »nay be refunaed. 

Where an ouctiou-purchaser, after depositing the 
required quota of the purehaBe-money, fails, forBome 
goo<l reason to the satisfaction of the Court, to 
deposit the balance, the matter is one in 
the discretion given to the Court by Order XXI, 
rule bO of the Civil Procedure Code, should be 
oxorciBod in hia favour, an<l the amount deposited 
refunded to him. 

Civil revision against the order of the 
Additional Distriot Judge, Nagpur, dated the 
20th Marsh 1919, in Eieaution Ca^e No. *26 
of 1917. 

Mr. B. B. Pendharkar, for the Applioant. 

JUDGMENT. —Gaupatrao Mohitey, the 
applioant for revision, purahased a house 
at Nagpur iu auotiou-iale for Ra. 3,030 on 
29th November 19l8 and deposited Ri. 875 
on the same day as one fourth of the 
purobase money. This is slightly in 
exoesB of the sum required, wbiob is only 
Ri. 757-8-0. He had to deposit the balance 
in Bfteen days, that is, by 14th Deoember 
1918, but did it on I9th Deoember 19lo, 
five days late. His explanation wbiob 
is aooepted by the Additional Distriot 
Judge and seems true enough, is this. 
Ten days after the sals he reseived a 
message to say that his brother and 
daughter had been attaoked by iuflaenta at 
Khursapar, about 30 miles from Nagpur, 
end he was obliged to go there at onoe 
and remain in attendanoe on them for 
tome time. Also, while there, be suffered 
himself from an attaok of malaria. He 
was anable to arrange for the payment of 
the money from Khursapar, but did so 
as soon as he was able to return to 
Nagpur. 

On 6(h February 1919, the date fixed 
for oonfirmatioD of the sale, the Court ordered 
the property to be re-sold beiauee the balanse 

45 


of the purobase money had not been paid 
within the time allowed by law, and issued 
notice to the purchaser to show sause why 
the one-quarter which he had deposi^d 
should not be forfeited under Order XXI, 
rule 8h of the Civil Procedure Code. A 
payment of Rs. 3.500 by the judgment-debtor 
in part satisfaction of the dearee was also 
recorded. On 2Jth March 1919 the learned 
Judge heard I he purchaser but 
his application for a return of the Rs. 757-8 0 
and ordered its forfeiture, remarking 
that he ought to have deposited the 
balance during the ten days before the 
sale and hie departure for Khursapar. He 
appears to have bad in mind the principles 
hid down by Stanyon, A. J. C., in Kedamath 
V. Zumberhl (1), that a litigant who leaves 
a matter to the last moment ia guilty of 
Dsgligeooe, and is not entitled to any 
consideration if some unexpected or unfore- 
seen oontingenoy takes him beyond the 
momant. It ia to have this order or 
forfeiture set aside that the auction-pur¬ 
chaser DOW applies in revision. 

1 doubt very much whether rule 86 
of Order XXI makes it compulsory that a 
re sale shall be ordered in oiroumstances 
like those of the present case, and leaves 
the Court no power to confirm the sale. 
This appears to have been assumed in the 
lower Court but we are not conserned 
with that matter, as the applicant asks 
for nothing but the setting aside of the 
order of forfeiture and the return of 
his R^. '^57-8 0, and this appears to me 
very clearly a case in wbitb the disoretiou 
given to the Court by Order XXI, rule 86, 
ought to have been exercised in bis favour. 
Leaving the payment to the tenth day of 
the fifteen allowed does not indisate that 
negligence of wbiob Stanyon, A. J. C., spoke 
iu Bedarnaih v, Zumberlal (1). It is 
aooepted as true that be was anable to 
send the money from Kbnrsapar or get 
it paid in by some other person, and his 
good faith is eoffioiently established by 
his having deposited it immediately on 
his retnrn to Nagpur only five days late. 
It is further to be noted that the 
wording of rule 86 of Order XXI clearly 
indicates an intention that it is not for¬ 
feiture which is to be regarded as the 

(0 37 lud. Cas. 0U3| 12 H. L it. 171. 
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normal ooaree in the abiODoe of oaase 
shown to the sontrary, bnt ratber the 
retnrn of the money to the anction* 
purahaaer. Forfeitore, the rale aaya, tnoy 
be ordered if the Court thinks fit and auoh 
forfeiture oan only be jaatified aa a 
penalty in order to prevent that laxity 
and delay wfaiah reaalt in waste (>f the 
time of the Coart and the parties. It 
mast not be need as a means of bringing 
money into the oofTere of the Government. 
Here there waa delay bat no laxity. 
For those reaeone, I think the learned 
Judge was wrong in exeraiaing the die* 
oretion vested in him by Order XXI, 
role 86, in the way he did. The order 
of forfeiture is aaoordingly set aside and 
it is ordered that the earn of Rs.757 r 0, 
after defraying the expenses of the 
sale thereoot, shall be refunded to the 
applicant. As the non appliaants were not 
really interested in the matter at all and 
made no appearanae, 1 make no order as 
to aosts. 

Application allowed. 


LAHORE HIGH COURT. 

8ioond Civil Aph^al No. 611 of 1920. 

November 25, 1920. 

/recent: —Mr Jastiae Wilberforae. 

NAR4IN DAS — Plaintiff—Appillant 

irriux 

MAHNGA RAM and others— 
Defend ANTS—Re8‘>oni>ents. 

//indu Law—Joint family—Sepfiration—Re^union — 
Question of laic. 

T)io qiiontioa of tlio re-union of a Fliodu family 
and the farts rolcrant to prove suoli a ro-uniun 
are matter* of law,[p 70^, coMl.J 

Seoond appeal from the deoree of the 
Disfcriat Jndge, Montgomery, at Lahore, 
dated (be7tb Janaary 1920, affirming that 
of the Moosif, let Olaes, Montgomery, 
dated the 4tb Aogast 1919. 

Mr. Kanwar ^arain, for the Appellant. 

Mr. Badar^ud'Din QurrMi, for Mr. Brij 
Lai, for the BespoDdeDta. 

JUDGMENT. —Id this ease one Bal Oband 
bad foar sods of whom plaiotiff and defend* 


[1921 

ant No. 3 were the issne pf one mother 
and defendants Nos. 1 and 2 of another 
mother. There were aonstant disputes bet* 
ween the two branohes of the family and 
Bal Chand in bis lifetime divided the balk 
of his moveable property, giving ontstanding 
debts of Rs. 9,000 to the plaintiff and 
defendant No, 3 and the svme share to 
defendaDis Nos. I and 2 who were both 
minors. After this, Bui Chand and bis two 
minor eons oontinaed to live togatber 
and Bui Chand managed their pro* 
party for them. He has now died and 
the dispute is with regard to the property 
left by him. Ddfendants Noi. 1 and 2 
stated that Bui Chand remained joint with 
his two minor sons and that they were 
thereforp, entitled to the property left by 
him. This was found to be the case by 
the 6rst Court, and the lower Appellate 
Court, in a judgment whieh has dealt little 
with the point in dispute, has agreed with 
the Grst Court and against (his deeision 
a sesond appeal has been preferred on 
the ground that the desision is n>t based 
on the evidense on the resord and thatf 
although it is a Boding of fast, it is liable 
to be set aside. 

After a perusal of the resord I God that, 
as a matter of fast, there is no justiGsation 
whatever for the finding of the lower Ap¬ 
pellate Court. Dafendant Wo. 2 as a wit* 
neee himself admitted that all the four 
eons were heirs of their father. Defendant 
No. 1 in a ease deoided after Bal Cband’s 
death Punjab Ram versus Bui Gbaud, made 
two applioations for the desree being set aside 
and for the impleading of Bui Chand's four 
RODS as his legal representatives. There 
were only two witoerses for the defense 
prodoesd in the ease, via., Dogar Ram, a 
grand-unsle, and Manga Ram, They both 
stated that, after the partition of (be move- 
able properly, Bui Chand kept some out* 
standings as bis own share. Farther, after 
the division of the oatstandiogs duriug Bdl 
Chand’s lifetime he himself sold on behalf 
of bis minor sons their share, t«i, Rs. 9,000, 
to the plaintiff. A dispute followed and 
Bui Chand had to sue defendant No. 1 aod 
in his suit be dessribed himself as the dseI 
friend of the minors. All these faste ibow 
beyond any doubt whatever that Bui Ohand 
did not remaio joint or re-nnite himself with 
hie two minor eons. The judgment of Ibe 
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lower Appellate Ooprt ia, therefore, eontrary 
to ?aw. "as.oeh a, it is -t.rely opposei 

to the evidenoe oo the ranr<I. It al 
liable to be set aside on seo^nl aoo^al as the 

qaeslion of the re an,on of a 

Ld the fasts relevant to prove sooh a 

re noion is a matterof law. 

The lower Appellate Court aWo erred 

in deoiding that 'there is no ev.den.e as to 

the amoont said by the 

doe under ete,, no mo\ bahts he.ng 

prodoeed nor deeds, ete. As to 
Itii ealtle, ete , there is no evidenee on t e 
reeord as to this, what it is or where 
is.” This point was not in laane between 

the parlies, as the first Oonrt 

one preliminary issoe as ® 

Ohand remained joint with h>s minor sons. 

I aoeept this appeal and hold 
nlaintiff has proved that he is entitled to 
a share of the miveables loft by Bnl Ohand 
^nd remand the ease In the Trial Oourt for 
a de.ision as to the value of these move 
ables. The oosls rf this appeal will be oosts 

in the eanse and the Oonrt.fee on the memo 

random of appeal be refunded. 

App^<^l occepUd. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

SicoHD Civil ApphsL No. 153 B op 1919. 

Jane 25. 1920. 

Preient ; - Mr. Maenair, A. J. 0. 

CHANDOO—Okpendant—Appsluht 

venus 

PARBHOO-Pb‘iNriPP—RespoHOEMT. 

Evidence Act a of »• 118~i.ea*w denying 

of Uit'jrlo Icate—EBloppel. 

Whoro ft peruoii oxocutoe n lotwo 
another, ho U oaioppc.I from donyinK that other a 
tltlo to irmuttho loauo, it being iinmatorml whothorho 

was tho tenant of eomo other person boforo tho oxo- 

cutioQ o( tUo loaso. 

Appeal from the deereo of the Additional 
Distriot Judge, Akola, in Civil Appeal No. 7 
of I9ll>, dated the I2th April 1919. 

Mr. D, T. Mangalmurti, for the Appel- 

lent. _ , 

The Hon’ble Sir Bepin Kriihna Bose, for 

the Bespondent. 


JUDGMENT.—The plaintiff alleged that 
the Belds in suit had been leased to the 
defendant for one year. The defend^t 
denied the lea^e and denied plaintiffs 
title to lea"e He stated that be had been 
holding from the rightful owner forabont 
25 years. In a rejoinder the plaintiff did 
not deny that the defendant had been in 
posfe^flion for many years hot relied on 
the faot that the lease was in his favour. 
The learned Sub Tndge held that the de¬ 
fendant had exeouted the lease in favour of 
the plaintiff and that the defendant was 
estopped from questioning plaintiff’s right 
to sue. He, therefore, passed a deoree in 
favour of the plaintiff. This deeree was 
upheld in 6rat appeal. 

Id second appeal it is urged that, as the 
defendant had been in possession for long, 
section 116 of the Indian Evidence Act 
ht»d no application. The point in issue 
is discussed on pages 799 and 801 of 
Woodroffe and Ameer All’s Law of Evi¬ 
dence, 6th Edition. A tenant who was 
already in possession but had paid rent 
or othe'wise acknowledged the tenancy is 
entitled to show that he did so through 
ignorance, fraud, misrepresentation or 
mistake. But where in a suit for rent 
the tenant denied the execution of the 
kihuliyot propounded by tbs plaintiffs, 
pleaded that it was forged and denied 
payment of rent under it to the plaintiffs 
and failed to establish these pleas, it was 
held that the tenant was not entitled to 
prove that the plaintiffs were not bis 
laudlords although he bad not been inducted 
into the land by the plaintiffs. 

In the present case the first question to 
be considered is, whether the defendant 
was a tenant of the plaintiff. As he 
did not come into possession by ths 
license of the person in possession he is 
not debarred from challenging the title of 
the plaintiff unless he is a tenant, but 
there is a finding of fact, which is binding 
npoD me, that the defendant executed 
the kabnliyit. He might have urged 
that be had executed under fraud or 
ooercion but be has not done so. In 
virtue of the admission in the kabultyat 
it must be held that he is the tenant of 
the plaintiff. This tenancy oommenoed 
when the f:abuUyat was executed. It li 
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immaterial whether he was the tenant of 

some other person before exeoation. He 

eannot, therefore, deny the title of the 
plaintiff. 

The remaining groands of appeal need 
DO farther oonsideration. Seotion 116 of 
of the Evideoae Aot estops the defendant 
from disputing the faols whiob these 
gronndsarge ehonld have been deoiled. 

The appea^ therefore, fails and is die 
missed. Costs on appellant. 

Appeal dismitied. 


LAHORE HIGH COURT. 

Second Civil AppgiL No. 1.30 or 1920. 

Ddoember 1, 1920. 
frwe/it :-Mr. Jo^tice Wilberforaa 

Tfli FibmLADHA RAM.WaDHAWA 

RAM, THKODGU L ADHA ram_ 

Plj I NTipr—A ppellant 

versui 

MUHAMMAD and another —Defendants 

—Respondents. 

Infcre^if^Agrccmcnl to p<t,, interext, absence of, effect 
cf->Delai/ i»» brviginif xuit, effect of. 

A creditor ia entitled to n reanonablo rote of 
fnlcrcat where it ia obvioiialy not the intention of the 
partioR that the money should bo retained by tlio 
dobtor free of charge. 

Dolaj in bringing a suit ifi no good groind for 
refusing interest. 

Seoond appeal from the deorae of the 
Distriot Judge, Ljallpore, dated the 5th 
Aaguit 1919, reversing that oftbeMunsif, 
First Class, Jhang, dated the diet Marob 
1919. 

Messrs. Dfs Raj Saithmy and Mnkand Lai 
Turi, for the Appellant. 

Mr. Deoi Dayal, for the Respondents. 

JUDGMENT. —In this ease the plaintiff 
fined open a baUnoa of R?. 500. The 
lower Appellate Court fca^ hell that this 
bfilanse is not proved bat that a previ ms 
entry of Rs. A02-2-4 is proved and has os- 
•ordiogly granted a deeree for this sum hat 
hat refused any olaim to interest. The 
bfilanse in question was dated 27tb Deoember 
1913. The lower Appellate Ooart has refused 
iaUrest on (he grounds that ik is not shown 
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that any rate of interest was apesieoally agreed 
upon , that the plaintiff has anneaesaarily de* 
layed the ease, and that be has already ebarged 
some intereit as kat. Finally, he says that 
he IS not sore whether the item of Rs. 292 

was pa.^ in fall, a, 
pellate Court’s remark t'lat it is not sore 
that Rs. 292 were paid in full, this remark 

sannot bs ooosidered seriously owing to the 

fast that the defendants themselves admitted 
this item. The delay in bringing the enit 

18 no good ground for refusing interest; the 
defendants have had the nee of the plaint- 
iff’s money. Lastly, the Distriot Judge was 
unoertaiD whether interest was speoiBsally 
agreed npon, and this appe trs to be a finding 
of fast that no epesifio rate of interest was 
agreed npon. It, therefore, remains to son- 
eider wnether, legally, interest should have 
been granted or not. 

Counsel for the appellants nrged that the 
Interest Aot was not exhauittve and that 
the Court had power to grant i iterest. Oa 
this point he sited Muhammad Abdul Qoffur 
V. Hamilu Beevi Ammtld), a\ 90 Murltdhar 
V. Mulchandi2)^ and Rh*tra Mohan f'oddar 
Atioini Kumar Saha (3). Paintiff is entitled 
to a reasonable rate of interest when it is 
obviously not the intention cf the parties 
that the money should be re’^ined by the 
defendants free ofeharge, vide Roohu Mai 
V. Bandhu (4). 1 aonsider, therefore, that 

the hwer Appellate Court was legally io 
erDr in not granting interest, and 1 assept 
the apoeal to ibis extent that I award 
interest at the rate of 12 per oent. per 
annnm frora the dato of the balanse till the 
date of ths deoree. Plaintiff will get bis 
proportionate oists in all Courts. 

Appeal accepled. 


(1) fi2 Ind CftB, 605j 25 Af L. T 24?} 36 M. L. J- 
45«i (lOHO M. W. N. 481} 42 M. 031. 

(2) 52 tnd. CnH.953. 

(3 4> Ind. Ces 067i 22 0. W. N.4<I8. 

(4) no p, a. iiKiS; 106 p. w. a. loos. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

OiviL Rivcmon No. 102 of 1919. 

Jnly 20, 1920. 

present : —Mr. A. J. C. 

JAGO —DiKXMDiWT—APPLICiKT 

versus 

MAHADBO -PtuHTiFP -Nj!«-Applic4nt, 

tirmfahoii Act (II of JOOS;, r. 20—raym«-n< 
intereit \n $uch\ when miy be ninited of to obtain 
extemion of tiuie—Api>eal, ^fco>ol -(^lexlion "f jwy. 
laent, whether can tc raise I. 

la order to obtain the benefit of an eictonsioii of 
the period of limitation under section 20 of tlie 
Limitation Act by virtue of u payment of interest 
“as lueh" there must !>•’ sometUintf to indicate 
that the debtor made tin* payment with the inten. 
tion that it should bo taken in rciluetion or suti.sfac- 
tion of interest duo; the mere appropriation of the 
payment by the creditor towards interest is not 
such an indication nor is the fact that interest was 
due at the date of the payment. The fact that 
the amount paid and the amount dno for interest 
were exactly the same, may amount to such an 
indication, [p. 709, col. 2.] 

The question of the payment of interest “ as 
Bach" is a question of fact, and a plea that such a 
payment has been made cannot be raised for the 
first time in second appeal. 

Revision of the order of tbe Additional 
Distriet Jndge, Nagpnr, in Civil Appeal No« 
237 of 1918, Jeeided on 18th February 1919. 

Mr. H. R. Bobie, for tbe Applicant. 

Mr. D. P. Titoari, for tbe NoD-ApplIeant. 

JUDGMENT.—The plaintiff sued tbe 
defeodaot for payment of money due to him, 
bringing bis euit within time by prodooing 
a ru}u or aeknnwledgment of tbe debt 
executed by tbe defeudaut on Jetb Badi 
14th of tbe Faeli year 1324, corresponding 
to 12tb July 1915. He Bled bis euit on 
8 tb July 1918, that is just four days 
before it was time barred, and be further 
alleged a payment of Re. 40 on 30tb July 
1916, out of wbiob in tbe plaint be appro* 
priated Re. 29-11-0 to tbe payment of 
interest and tbe rest towards principal. 
On an allegation made by tbe defendant 
it was found that the date had been wrongly 
entered on tbe ruju which had really been 
executed on Jetb Sudi i4tb, oorreepondtog 
to 27th June 1915, so that the suit was 
filed eleven days too late. On appeal to 
tbe Court of the District Judge tbe finding 
in regard to the date of execution of tbe 
ni.tt was upheld but tbe plaintiff's claim was 
held to be in time under section 20 of tbe 
l^io^latioD Aft, 


The sixth paragraph of the judgment 
of the Appellate Court which oontains all 
there is on this point is as follows 

“Payment of R?. 40 was made on 30lh 
July 1916 and this payment was not denied 
specifically and, according to role 5 of Order 
VIII of the Civil Procedure Code, it must 
be deemed to have been admitted. Part of 
the payment wac made towards interest 
as such and, therefore, the snit is within 
time according to section 20 of the Limita* 
tion Act.” 

It is clear that the learned Judge entirely 
overlooked the very important words as 
such" in the section to which be refers. 
Id Mohammad Abdullah Khan v. Bank InstaU 
ment Companu Limited in Liquidation (1) 
these words were explained to mean that 
there mast be something to indicate that 
tbe debtor made the payment with the 
intention that it shonld be taken in redue* 
tion cr satisfaction of interest due and 
that mere appropriation of tbe payment by 
tbe creditor to interest is not such an 
indication. The same principle was laid 
down earlier by Ismay, J. C., in Qopil Rao 
V. Ohindhu (2). It is now nrged that the 
mere fact that tbe interest was doe at the 
date of tbe payment is sufficient indieation 
of tbe iutentioD of the debtor. It appears to 
me to be an indication of an exactly contrary 
intention, if it oan be called an indieation at 
all, beoanse where simple interest is payable, 
as here, it is to tbe debtor's advantage to 
have tbe payment taken in rednetion of 
tbe principal, and in a case of compound 
interest it makes no difference in the amount 
of tbe debt bat payment towards interest 
gives a fresh start for limitation. Such 
an indieation might conceivably be found 
in tbe fact that tbe amount paid and the 
amount due for intereet were exaetly tbe 
same, but that is not the ease here. 

This matter of the payment of interest 
as each is obviously a matter of fact and 
the pica that such a payment had been 
made eonld not be decided or even raised 
in the Appellate Coort. There were no 
materials whatever before that Coort for 
a decision of the iesoe and it was too late 
for the plaintiff to make this allegation 
of fact which be had all along omitted to 

(1) 2 lod. Cm. 879; 81 A. 495) 6 A- J. 611, 

( 2 ) 10 0 . P. L. B. 29 , 
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KI8BEN CdAUD y. 0OH4N LlL. 

make. This partioalar allei^atioD ifc was 
specially icaambent on him to mike in 
his plaint ander Order VII, rule 6, of the 
Civil^ Prooedure Code, and the neceaeity 
for it was brought to bis notice later by 
the defendant's plea that the suit was 
barred by time counting from the date of 
the lUju, the plea on whioh the whole ea^e 
was fought. For these reasons, I do not 
think that he is entitled to ask that the 
ease should be remanded for the production 
of evidence and a decision on the issue 
whether the payment of Rs. 40 was a pay¬ 
ment of interest as each. Indeed, it is hard 
to say from the case as it stands how there 
could possibly now be any unfabrioated 
evidence on the point to produce If the 
plaintiff has to forego payment of a debt 
otherwise justly doe to him it is through his 
own negligence. The extraordinary habit 
of postponing every kind of bU'iineas in the 
Courts to the last possible moment was so 
described by Stanynn, A. C , in Kedarnath 
V. Zumberlal (3). He has only himself to 
thank and is not entitled to any considera¬ 
tion. The suit was barred by time and 
should have been disniiesed. The decree of 
the Appellate Court ie accordingly set aside 
and that of the 6rst Court dismissing the 
suit is restored. The plaintiff roust pay the 
costs of this application and of the appeal 
in the Court of the District Judge. 

Appeal alloued. 

(3) 37 Ind. Cac, C03} 12 N. L. U. 171. 


LAHORE HIGH COURT. 
Miecilunious Fust Civil Appial i\o. 936 

Of 1917. 

December 14, 1920. 

Pretent: —Mr. Justice LeRossignol and 
Mr. Justice Wilberforce. 

KISHBN CHAND—DffiNDAKT— 

Appillant 

te lUt 

SOHAN LAL AMP otmrs—Plaimtifa.— 

RjbPOUPBMTB. 

Prtn'tnciol Intolvency Act (UI of 19Q77» #• J6— 


M^ntgagc.derrec-^AppUcaUon hr peri.onal decree, 
whrthcr new proceeding-Grant of pcfsonul decree, 
trncfher remedy, • 

pfvT XXXTVoflhe 

CiTil Procedure Oodo for a personal decree is not 

a npr proceeding but a continuation of the original 

mnt and does not come under the bar of section 16 

of bo Provincial Insolroiicy Act. fp 7l I. col. 1.1 
1 he ,s.sue of a personal decree against a mortgagor 

against the mortgajror within the meaning of 
soction lb of the Provincial Insolvencv Act. [p^7ll, 

Mlscellaneoufl first appeal from the order 

of the Ssnmr Subnrdinale Jndgr, P.rst Olagp, 
Delh', dated the 5‘h Febrnary I 17. 

Mr. \fanohar L.d, for the Appellant. 

for the R-epondents. 

JUDQMKVT—The feots out of which 
this appeal ariFfs are as follows •— 

The appellant was adjudicated insolvent in 
January 1911. At tl at time ho was defend- 
inga case for recovery of Rs. 69,346 8 0 on 
a mortgage deed, in spite of his adjudication 
he continued the defence of the suit and the 
first Court decreed it against him. 

He then came np to this Court in appeal 
and was snooessfni in obtaining a modifica¬ 
tion of the original decree, in that a prelimi- 

nary decree for the sale of the mortgaged 
property was parsed but plaintiff was left at 

liberty to apply, subsequently, for a personal 

decree against appellant in the event of the 
sale proceeds proving insufficient to meet 
the prinoiral snd interest due on the mort¬ 
gage and the costs of the case. 

On the happening of this oontingenoy the 
plaintiff moved the Court of first instance to 
take action under Order XXXlV, rule 6 
Civil Procedure Code, and a personal decree 
for the balance doe issued against defendant. 

In appeal it is contended that the defend¬ 
ant’s insolvency was a bar to the grant of 
the decree and section 16 of the Provincial 
Insolvency Act of 1907 as well as Mamrev 

V. Bxrjlal (1) are referred to. 

Section 16 of the Act provides that no 
creditor in respect of any debt provable 
under the Act shall, during the pendency of 
insolvency proceedings, have any remedy 
against the insolvent, nor shall he commence 
any suit or legal proceeding witbont the 
leave of the Court. 

The Act is silent with regard to tbo 
continuation of a suit, but the coDtinuatioo 

(t) 18 lad. Cm- 567; 34 A. 106| 8 A. L. J. 1841, 
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of a lait or defeooe by the R^eiver is son- 
templated by seatioo 20 (d) of the Aot. 

Now the apoHeation by the plaintiff under 
Order XXXIV. role 6, Civil Proeednre Code, 
was olearly oot a n-*w proosedin-?, bat a 
aontinuation of the original eoitand snob was 
held to be its nature in Mumru; v. Bir,lal 
( 1 ). 60 that it does not eome under the bar 
of eealion 16 of the Prnv naial Insolvency 

Aet as a new prooeeding 

We hold further that the issue of the per. 

sonal deoree was not the grant to the plaint, 
iff of a remedy against the appellant within 

the meaning of the eeetioo. _ 

A deeree is not a remedy for a civil 
money but merely a step towirds the 
remedy. The remedy is the beoeht aoeruing 
to the ereditor through the exesution of his 
deeree, t e., the oompensation seeured to him 
inereoution. That remedy he eau seoure 
only through the Insolvensy Court by prov¬ 
ing bis debt. . , 

The Allahabad ruling above eited, with 

all deferenee, we are unable to aoeept both 
beoause we do not regard a deeree as a 
remedy and also beeause all the proyisions 
of the English Aot have not been reproduoed 

in the Indian. 

Seotion 10 (2) of the English Baukruptoy 
Aet empowers a Court to stay any aotion, 
exeoution or other legal proosss against 
the debt )r, or to oontiune them, if it sees 
6t, but there is no similar provision in the 
Indian Aot; eonsequently the deoisions of 
the Eoglish Courts in questions of stay of 
aotion owing to insolvenoy are not sure 
guides for the Courts of this ooautry. 

Moreover, if the words shall have any 
remedy* are a bar to the oontiouation of a 
Bait, then they are irreoonoiloable with the 
provision that a suit may be oontinued on 

terms. . . , . , 

Co groande of expedienoy, it is obviously 

desirable that the Court whiob has fully 

oonsidered all the evidenoe and has studied 

all the aspeots of the ease should decide on 

the merits and then leave the deoree holder 

to seek his remedy in the Insolvenoy Court. 

We aooordingly dismiss the appeal with 

O^ste. . , 

Appeal diimtued. 


NAGPUR JUDlOlATj COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 115-8 Of 1919. 

July 17. 1920. 

Pretent : —Mr. Kotval, A. J. C. 

DATTATRWA—Plaintipp—Appillant 

tersui 

RA.TAYA—DtPeNOlM^RESPONDEVT. 

Hyde.abad A^ig^cd D.dricU 

ISOS. s*. 72 (2>. 7S (4). ^cope of-Sech*n 7S 

wheO^r anfined to under section 72 {ih 


Section 78(4) of Iho HyJeml.ad Assigned District. 
Land Rever.no Oode, is general in it.s nppliCTtion to 

tenants and i. not confined t.i 
of tenants falling under section 72 (2) 
aouglit to lie enhanced. Once the rent of a tenant 
S ivliatcver class lie may he, is soaglit to be onhaneed 
provided it can be legally enhanced, c ouse (4l^of 
section 78 cornea into operation, [p. 7W, coL 1.^ 

Appeal agaioet the jadgment of the Dietriet 
Jadg<*, Amraoti, in Civil Appeal No. 181 « 
1918 decided on I8th .lanuary 1919, arising 
oQt of Civil SaitNo.57of 1917, de.ided oa 
28lh Aagust 1918. hy the Sabordinate Judge 

Yeotmal. 

Mr. M. V. Mi, for the Appellant. , 

Me-ere. 41. Oupta and S. 0. Dutt Ohouiharv 

for the Respondent, 

JUOGMBNT.—The finding that the de¬ 
fendant was an annual tenant was aooepted 
in the lower Appellate Court jud « nob 
ehallenged here. Ou the 6th July 1912 the 

plaintiff appellant gave the defeudant a notioe 
ofeuhanoementof rent 

1913 under e0otioo78, almse (8) of the Hyder¬ 
abad Assigned Districts Laud avenue Code, 
aekiug him to vacate the land by the 31st 
March I9l3 incase he did not agree to the 
enhancement. The present suit is for rent 
for thres years at the enhanced rate with 

interest and for possession. 

The first Court passed a decree for 
each rent as it deemed ia»t and reason- 
able with interest, and declared that the 
defendant was liable to be ejected if he 
failed bo pay the sum decreed by a fixed 
date. Ihe District Judge confirmed the 

^Tn^ieoond appeal it is contended that, in 
a case where the annual tenant is required 

to pay an enbanoed rent, clause (4) of section 
78 does not apply, and the Court wnnot 
go into the question of the reasonableness 
of the enhancement and decree ejectment 
pnly in default of payment ot aueh rent as. 
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It deemed reasonable. I am nnable to accept 

this contention. Claase (4) fa general in 

ite application to tenants and is not condned 

as contended by fhe learned Advocate for tbe 

appellant, to cases wheie Ibe rent of tenants 

falling nnder eeotfon 72. clause (2). alone is 

sought to be enhanced. In my opinion, ooae 

the rent of a tenant, of whatever class he 

may be. is sought to be enhanced, provided 

It tan be legally enhanced, olaupe (4) comes 
into operation. 

1 ‘"“"nxioli as tho 

plsinliff not.oes the tenant to vaoate in 

defanlt of hia agreeing to pay the en. 

haneed rent, ,t meet he deemed to be one 

aI«o nnder section 79, olanee (2). This 

•oitent.on cannot bo snstained. The plaint- 

Iff himeel profeseca to ieene tho notice 

under aect.en 7^, dome (8), aa the heading 

of the notice, Exhibit P 2. ahows and it 

18 alee clear that hie intention was pri- 

manly to claim an enhancement and continue 

the tenancy at the enhanced rent end not 

to eject the tenant nuoonditionally 

The appeal fails and is dismissed with 
•osts, 

Appeal (Ui*niue(l. 


liAHORK HIGH COURT. 

SicoMD Civil Ah-hl No. ICO ov 19*0. 
December P, 1920. 

Pre«n<:— Mr. Justice Martineau. 
HIRA AMD OTQBRS—D£PBN1>A^TI_ 

Appbllarts 

^ tenus 

• SARDARA—pLAim/PF, HA/CARA— 

ViNDOR— GIANA AND CTUBItS— 
Dbpbrdantp—Hbspordbnts. 

PrS’emplton—Sale to $ov«ral vended—Indivinible 
transaction—Some vendees having rights etjital to pre. 
emptor—Transjer by other vendees in favour of person 
hatting similar rights, effect of. 

The effect of o lalo being iDdiWBiblo is merely to 

prerent some of tho Tondeoi from dofoating n claim 

forpM-emption bj pleading that their rights ore 
not infenor to tho plaintifl’g although tho righta of 

be defeated if, before the kbit ia inatitnled, (hnao 
Tondeea whoao nghu are inferior aelj their .Lure 

**" O' Mperior liobt to 

tJiet of the plaintiff. Cp. 713, eoM.J * 


District Judgf, Lalhiana. dated tho 16 th 

b^e of the Maosif, 

te fgi J ^ the 1 th May 

'd Respondents '' 

‘8 „ <^efeedant No. I, 

8 sold the laud ID suit for Rs. 600 to defend- 

ants Nos. 2 to e. The plaintiff, a collateral 

0 o the vendor, has sued for pre-emption. 

Defendants Nos. 2 to 5 are also collaterals 

of the vendor. Defendants Nos. 6 to 8 are 

8 not. but they say they sold their half share 
to Bhag Singh, another collateral of the 

• and Bhag Singh was consequently 

9 added as a defendant. 

r The Mucsif found that tbe plaintiff was 
t more nearly related to the vendor than 
; Nos. 2 to 5 and Bhag Singh 

were, and that whatever rights Bhag Singh 
had he had lost by not buying tbe enrire 
property. He also fonnd that tbe alleged 
sale to Bhag Singh waa fictitious, and that 
the transaction, which cousiited in an entry 
in the pafu»ar»’c roenamcAa, took place after 
tbe institution of the suit. He passed a 
decree for poeseseion of tbe land subject 
to tbe payment of Rs. 300. Defendants Nos. 

2 to 5 and Bhag Singh appealed to tbe Dis¬ 
trict Judge. 

It was admitted by plaiutiff’s Oounsel at 
the hearing of tbe appeal before tbe District 
Judge that the plaintiff and tbe appellants 
had equal rights of pre emption, but it wes 
contended that Bhag Singh’s title was defec- 
tive becauee he had purchased only half the 
land from those vendees who were not related 
to Hazara, (namely, defendants Nos. 6 to 8), 

altbough tbe eale by Hazara was an indivisi¬ 
ble transaction. 

The District Judge agreed with this 
contention and h«ld that the plaimiff’s tiile 
was superior to that of the vendees. He then 
went on to find that the foil price entered 
iu the deed had bej*n paid, and he modified 
the decree to the eiient of enhaneing tbe 
amount payable by the plaintiff to Rg. 600. 

Defendants NOs. 2 to 5 and Bhag biogb have 
filed a second appeal in this Court, and the 
plaintiff has filed eross-objeaiiona in regard to 
his costs. 

No authority is oitk«t bef'^re me whiab 
supports the view of Ibe Icaroed District 
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Jjidge that, beoanae tbd aale by Hazara waa 
an indiviaible one, tbfl porabaaer from aome 
of the vendees of their ehare is not entitled 
to resist the alaim on the ground that his 
right of pre emption is equal to the plaint¬ 
iffs. The effeat of the sale being indivisi¬ 
ble IS merely to prevent some of the vendees 
from defeating the olaim for pre-emption 
by pleading that their rights are not in- 
ferior to the plaintiff’s although the rights 
of the others are inferior. But the alaim 
•an, nevertheless, be defeated if, before the 
suit IS instituted, those vendees whote rights 
are inferior sell their share to a preson who 

k f'g^t to that of 

the plaintiff and this has been held in Mughal 

v^ Jalal (1), which is a aase on all fours with 
the present one. 

^If» therefore, Bhag Singh purohased the 
sbye of defendants Nos. 6 to 8 before the in¬ 
stitution of the suit, the plaintiff’s alaim would 
^1- It is urged for the respondents that 
Bhag Biogb IS more distantly related than 
the plaintiff to the vendor Hazara, and that 
therefore, bis right of pre emption is inferior, 
but I cannot entertain this argument as it 
WSB admitted at the hearing of the appeal 

^ the plaintiff 

t^n tad equal rights of pre emp 

The question whether there was in fact a 
sale to Bhag Singh before the institution of 
he suit has yet to b) gone into by the 
lower Appellate Court. It is true that the 
Histriot Judge says, near the beginning of 

“®”k vendor’s non-relativea 

was ‘1 would seem that he 

was only agsnming this to be a fact for 

not lo*’ ho has 

not attempted to consider the evidence On 

the point, notwithstanding that the finding 

of the Trial Court was that there was no 


alleged sale to Bhag Singh has beea deter¬ 
mined. 1 dismiss the cross objaotioasai the 

finding on the qaestioo of pries was agAiusI 
the plaintiff. 

Oourt-fee on the appeal in tbii Court to 
be refunded. Other costs to bs costs in the 


case 


Appeal accepted. 


BOMBAY HIGH CODBT. 

Civil ExrRcoBDiHABT Apflicatiok No. 27J 

OF 1917. 

Jaly22. 1920. 

/’rwenli—Sir Norman Macleod. Kt., Chief 
Justice, and Mr. Justice Fawcett. 

VISHNU DHONUDEV PALKAB— 
Plaintiff—Appl;ciiit 

versus 

RAMPBATAP DAULATBAM marwadi 

“Dty«NOAllT—O pPONINT, 
tn-il Procedure Code (Act V of 19081 . iik rt 

peHg sold^Decrce passed-Proceeds of sale attached 
and recovered by another decree.holder against same 
J^rnent.dehiov—auit to recover share, dismissal oj— 


. w vuoio Was DO 

S”". ‘‘•‘"““•‘ion 

The SDit*°°^ P’®«waeof adatesubiequent to 

maided'*” "• 

I accept the appeal, set aside the decree of 

OivV prn««H°°“ ^3. 

the appeal before it after the question of the 

k 0) 69 F. a.i89f. 


Certain periahablo property belonging to a-defend- 

attached before judgment and 
cold, the calo-prooeedc wore paid iuto Court tn 
credit of the ecu. Eveetoalfy, a dooree ™ 

ohblf “ person wlio had proWoue v 

oblamod a dooroo agaioat tho aamo iodi[inont.debt<if 

obtamod an order of attaobmoat aid rTment 

him. The aubsoquent docroo-holdor thoreurvln 
brought a emt to rocorer from tho nrln^ T 
boldnr the amount which he would have 00^0? 
tho moneya attached if there bad bn«n 
distributioo. The auit waa diamiaaed In ® 

UM, that tho plaintiff not having tt 
for oxooatioo of hi, dooroo to Lite bTs oiii 
^00™ hia aoit had boon rightly diomissed. 714“ 

Civil extraordinary appli.ation againal 
Tmi “T"’ No. 71 

of 1917 .onBrmiog tho dooroo pamod.by tho 
Kirat Class Subordinate Judge at 5 

No 7;^ pf .piti, >*» 
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Mr. Uilkinth Atmaram, for the Appli- 
•ant. 

Mr. K. N. Eof^aite, for the Opponent. 

JUDGMENT. 

Mac-eod, C. J —The petitioner 6le3 Sait 
No. 71 of U16 io the Sabordinite Jadge’s 
Court at Satara against one Kondaomal 
and applied for attaihment before jadgm9D^ 
The attashment before jodgment was granted 
and the property, being of a perishable 
nature, was sold and the sale^proeeedp, vie, 
Rs. 420, were paid into Court to the o*edit 
of the suit. Eventually, a deoree was ptssed 
in the suit on the lOt'i of April 1916. 
The plaintiff should then have applied for 
exeoutioD, but it was not neoessary to apply 
for a re attaohment of the property, beoause 
after the desree was passed the properly 
remained io detention. Then the opponent, 
who bad previously got a desree against 
the same defendant, applied fur exesutioo 
on the 7th of April and askei that the 
ealo'prooeede, whieb were lying in Court 
to the oredit of the petitioner's suit, be 
attaohed. That he eould do under rule 
10 of Order XXXVIII. The opponent’s 
applisation for attaobment was beard on 
the 12th of April and an order was made 
for attaobment. On the 19tb of April the 
opponent obtained an order for payment 
and the money was paid to him. The 
petitioner meanwhile had not applied for 
the exeoution of his deoree as he bad not 
got a sopy of the deoree. Then he brought 
Suit No. 779 of 1916 against the opponent 
to reoover the amount of Bs. 174'5 0 
wfaioh he said he would have got out of 
the moneys attaohed if there had been 
rateable distribution. His suit has been 
dismissed by the learned Subordinate Judge 
and also by the Distriot Judge in appeal. 

The question before ns is, whether there 
has been any material irregularity whiob 
would entitle us to interfere in revision. 
No doubt, on the face of it, it seems a 
very bard ease, and if the attaohing Court 
bad elearly done wbat it ought not to 
have done, or left undone wbat it ought 
to have done, and the lower Courts in the 
preeent suit filed by the petitioner bad 
failed io their duty to observe that, then 
it might, be said that there wa^ a material 
irregularity wbish would entitle ns to interfere. 
But, although it may be said that the atlaoh* 
Court, before it paid out the proeeedg 


of the petitionee's attashment to the oppo- 
osnt, ought to have given the petitioner 
notise as a matter of equity, etill 1 oanoot 
£03 anything in the Code whish makss it 
nesessary for the attishiog Court to give 
snob Dotioe. Until the petitiones appHei 
for attaobmeot, no doubt the money waa 
lying in Court, detained for bis benefit, 
still avaiUhU for any deoree^bolder of .the 
eame defendant. If a decrae^holder applied 
for attashment of those moneys wbish wd*e 
being detained, the Coart was bound to 
grant suoh an applioition. If the Court 
had given notise to the petitioner, and be 


had made an applisation for the exssation 
of his deoree, the Court might then have 
said that be was entitled to rateable dis* 
tribut'oD. It seems to me that the petitioner, 
having got bis deoree, failed to observe 
that there was a risk of hie losing the fruits 
of his attashment. He did not apply to the 
Court at onee to oonfirm the previous attash* 
ment; in other words, he did not apply 
for the exeoution of the dearee, so as to 
make bis position seoure. I sannot say, 
therefore, that there has been any material 
irregularity in the proeeedings of the 
lower Court in dismissing the petitioner’s 

The Buie, therefors, will bedisoharged with 


eosts. 


Fawoitt, J.—I agree. But I think the 
oase soggeate the advisability of a Buie 
being made under the powers oonferred- 
on the High Court, requiring a Court in 
snob a ease to issue notise to the person 
at whose instance the properly sought to 
be attached is already under alUohmept 
before judgment prior to direoting a dis. 
posal of such property in exeeution of a 

dearee. 


BuU diuharged. 
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HONDA RAM V. BOTH RiU. 

LAHORE HIGHOOURT. 

JJiPCELLiNEoos Second Civjl Appeal 
No. 1226 OP 1919. 

Deaember 6, 1920. 

present: —Mr. Jastiae LaRo^flignol and 
Mr. Justioe Abdol Raoof. 

HONDA RAM ANDoraBai?—DsPEHOANTd— 

Appellants 

t’e-rjua 

HOTU R4M AND OTUER8—PLAiNTIFFi— 
RAM KISHeiN—DtPCHDANT— 

Ke*PON|)KNTJ. 

C'lviJ Procedufe Code (Act T of I008J, 0. XLIII, r. 1 
(A )—Appeal trovi ordor of remand — Findin'jt o/ fact, 
whether can b? 

Tho policy of the Loffislaturo l>eiiig not to allow 
a Becend appeal on facts, tbo appellant, on an appeal 
from an order of remand is nut entitled to question 
the findinpfa of fact recorded by tho Appellate Court. 

Misaellaneoas neaond appeal from the order 
of tbe Dietriot Jadge, MaUao, dated the 
14th April 1919, reversing that of the 
Senior Sobordinate Jadge, Maltan, dated the 
17tb Jane 1918. 

The Hon’ble Pandit Shea Narain, R. B., 
for the Appellants. 

Bftkhsbi Tek Ohond, for the Respondents. 

JUDGMENT.—This appeal arises oat of 
a sait for the redemption of a mortgage 
dated the 25tb of Jane 1897. Tbe suit was 
resisted opon yarions groands, one of whioh 
being that the dconment tboagh in appear* 
anoe a mortgage deed, was really a sale deed, 
and tbe transaction was that of a sale and 
not that of a mortgage. In sopport of this 
oootention, the terms of the mortgage deed 
were relied npon and oral evidenoe was 
called to prove tbe intention of the parlies. 
The Ocurt of Brst instanoe gave effect 
to this contention and dismissed tbe 

Bait. 

An appeal was preferred by the plaintiff 
to the lower Appellate Oonrt whioh. after 
ffoing into the evidence, has come to a 
different eonolasion and has set aside tbe 
decree of the Coort of 6rnt instance on the 
preliminary point on whioh the jadgment 
of tbe Oonrt of first instanoe was based. 
Tne lower Appellate Ooart has made an 
order of remand under Order XLI, rale 23, 
Oivil Prooedare Oode, remanding tbe case 
to the Original Ooart for the decision of 
tbe remaining qaastion^ aniing in the 
•aee. 


An appeal has been preferred to this 
Oonrt under Order XLllI, role (1) («). 
Mr Sheo Narain Coansel for the appellant 
has attacked tbe finding of fact arrived 
at by the lower Appellate Oonrt and has 
contended that this being a first appeal from 
order, he is entitled to challenge the findings 
of fact of the Ooart below. He has also 
contended that tbe lower Appellate Oonrt 
has wrongly exjladed oral evidence nnder 
peetioo 92 of ibe Evidence Act. 

This argument ignores tbe fact that in 
spite of holding that oral evidence wls 
inadmissible, tbe Court has aotaaJly eon. 
sidered the evidence and has held it to be 
insoffiiient and aareliable. The qaestion 
whether on an appeal from an order cf 
remand an appellant is entitled to qaestion 
the fiodings of fact recorded by tbe Appellate 
Coart was considered by a Bench of this 
Ooart in Sawan Singh 7 . Mothu (l). and was 

answered in the negative. The learned Jadiree 
of the Caloatta High Court also expressed the 
same opinion. 

We oarselves feel not the slightest diffi. 
oalty in coming to the same conclasion. 
The policy of tbe Legislature being not to 
allow a second appeal on facts, it is difficult 
to aeihow the appellant coming ia apneal 
under Order XLHI, rule (1) («) ean ques. 
tion findings of fact in this Court. 

We are clearly of opinion that the findings 
arrived at by the lower Appellate Court 
findings of fact and cannot be questioned. 
We accordingly dismiss tbe appeal with 

Appeal diemitsed, 

(1) 23Ind. Cofl. Sir, 85 P. E. 19:4s 163 P t d 

1914, 120 P. W. R. 1914. ^ 


Second Civil Appeal No. 799 of Ifllo 

jQly26, 1920. * 

rr««( :_Sir Norman M.aleod. Kt. 
0hi6f Jnfltioe, and Jdr. JoAfifio Pan* II 

RAMCHANDRA GOYIND THOrARE 

DimmdiMT—A ppiLLAHT 
tereus 

JAYANTA RATJI PABAT7A.T_ 

Execution of dccrce—Exceu/tH^ n^. . . 

.1 behind decrce^Jurisdiction <^Court[ ' 
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RAHOHlRDRi OOTIHD 0. JATaMTA RATJf. 

The only question with which an executing 
Court has jurisdiction to deal is the question whether 
the application for execution should proceed, it has 
no jurisdiction to deal wifh the question whether the 
decree should stand or whether it should be set 
aside on any of the grounds on which a decree can 
be set aside, 

Seaond appeal from the dcoision of the 
Distriot Jndge, Sholapnr, in Appeal Ko. 22 of 
1&18, reversing the deoree passed by the 
Seoond Otass Sabordioate Judge at Madba, 
in Darkhast No. 222 of 1917, 

Mr. P. B, Shingne, for tha Appellant. 

Mr, K. N, Koyajei, for the Respondent. 

JUDGMENT. 

Maclkod, 0. J,—In this ease a deoree was 
passed on a private award direoting the 
judgment debtor to pay the deeree holder 
Rs. 900 by annual instalments of Rs. 100 
eaeh. It also direeted that in ease two 
instalments were in arrears, the deoree* 
bolder should recover the whole sum at 
once by sale of two lands belonging to 
the judgment debtor. Default having been 
made the deiree*hoIder Bled a datkhatl for 
the recovery of the whole sum. The 
jadgment'debtor contended that before the 
award was made, which resulted iu the 
decree in question, the decree holder agreed 
to advance him Rs. 200 as a fresh loan 
and that that sum was included in the total 
of Rs. 900. He thus practically said that 
as Ramcbandra, the dceree*bolder, had 
not paid him Rs. 200 as agreed, the 
deoree was vitiated by fraud. The Trial 
Judge came to the conclusion that it was 
not open to the judgment'debtor to raise 
this conlentioD in the case. Be also found 
that it was not proved that the deoree* 
holder bad agreed to advance the judgment* 
debtor R«. 2C0 nr that that enm was inoluded 
in the deoretal amount. He, therefore, 
directed that ezeeotion should proceed, 

Id appeal bcth these findings were 
reversed, the learned Judge eoming to the 
aonelosion that the jadgment*oredito^ agreed 
to advance Rs. 200 to the judgment^debtor 
as eoE-sideratioD for hie oocsenting to a 
deeree passed in terms of the award. 
He also same to the eonolusion that the 
award was a bogoe one, and that, there* 
fore, the Ceurt had, on the true state of 
faote eorniog to its notis% the pover to 
vaeate the deoree passed oo such a bogoe 
award and to prevent tha abuse of the proceec 
ol tbf Ooort, The Judge, therefore, vaeated 


the desres, reversed the deeree of the lower 
Court and dismissed the plaiutiff’s appHcatioo 
with oosts throughout. 

Whatever powers the Court had to decide 
questions relating to the ezeeutlon of the 
deore<», we are of opinion that it is perfeotly 
elear that the Court bad no power to 
deal with the decree itself. The Court 
exeenting the decree OAonot deal with the 
question whether the deoree ehculd stand 
or whether it should bs set aside on any 
of the groouds on wbioh a deoree 
can be set asidn. In Chiritaman v« 

Ohintaman Bzjaji (1) it was held that the 
validity of a desree where ezeoutiou is 
sought cannot be disputed in execution 
prnosedings nnder section 214 of the Civil 
Prooedure Code. It will be noted that 
in this case all that the judgment debtor 
pleaded was that he bad not received the 
Rs. 20 J additional advance which was the 
indueement held out to him to oonsent 
to the leores for Us. 900 instead for 
Rs. 700, But the learned Appellate Judge 
went a great deal further than that 
and dealt with the question whether the 
Ooort which pasced the decree on' the 
award was justified io so doing. It is 
quite true that cases have been known where 
a money-lender, as a condition foradvancing 
money, induees bis borrower to consent to 
a bogus award on which a decree is passed. 

It may be that in this ease tbis particular 
award deeree was passed by meaos of 
BQsh an arrangement, But whether that 
was ao or nst it is perfectly clear that 
the exeenting Court bad no juriediotion to 
deal with the queetiou, and the only 
queetioD with which it bad jorisdiotion to 
deal was the question whether the darkhut 
eboold proceed. 

The decree of the lower Appellate Court 
most, therefore, be set aside and the order of 
the Trial Court restored with costs io iba 
first Appeal Ooort aod in this Court. Oosta 
of the Trial Court to be determined io 
execution. 

PaWOSIT, J.—I eooaur. Seelioo 161 of lha 
Civil Prooedure Coda was oiled aa giving 
the lower Appellate Court authority to 
iotarfara in the way it did. Bat, as 
was ruleJ io B.^uusing Ragho v. Ohaganir'in 

(>) M B. n lad* D*o* j 


LtSI 


HiHBKDlRBil 0 . IHiU ILI 

S..:.-;: 

'.Sr r, - i'-srrr; 

Uivil Prooedore Lode, as was dooe in tbe 

•ase of Velchand v. LiHofx 

separate aoir. ^ 

Decree /et 
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NAGFUa JUDIOUJi^COMMISSIONEa’S 

Sbomd OiriL ApPBii, No. 32i or 1919 
July 30, 1920. 

Freanh^Mr. Halifax Ain 

HAN8KGARBAI-6.t»i°. 

—AppfLLlNT 
ver$uf 

IMAM ALl*~p£.A|MT|ftp Qmaws^ 

Mufujmrnadan Law — Wakf^Afrif **1?*'^^**^^* 
^okttkfr absolute bar (o valul « —ifinoriV;/ 

Plea of ,n.„oH,y no, <,t VnTA" 
mUeible in appeal. ^ /wr. 

orivZ “ '"“'-'ll 

attained puberty h'« 

(a-yij and ft f^raon wh' L- «“dor«tand.„^ 

year may fairtyT 

thoM, both under secUon 114 of thIlV*- ^th 

the Muhan>ma<lan Law ** ^^''^‘donco Act and 

doHcribes himaefuil plaintiff, wh,, 

friend, to bo a m«w/. a "®« 

minority, which ia not takoS ^n^tT 

Instance nor monfionod in tho 

cannot bo raised for the first ti^n - n '‘PP®“'« 

•rgumont in the appeal.® ‘‘'"® ®f 

‘•iv^-'n-rr “’s im.'" •' 

*he Raspondent ^or 

in the plaint as i himself 

P ■»«' as a minor aaing through 


^at tbo Plaice,-ff „aa LTj^Ztt ba“: 

ifu/a^al, on aooonntof hia minority Thit 

IP .-ir „^nrma‘:f-ne'; .‘^Ibe^TiL-on' 

point tbe defendant has nnr^! ^ 

2 : 7 ;;‘±;r r i.i‘v.ri= 

".'.ri;, '•“> iSsi.' .tr;;.': 

tbe immediate eneee.e the defnndan”/ ™ 
to antioipate. It certainly waf held “ n 
Sa,a Sahib y. Ba,an Ali l fU° 

tbat wa, not blnaehe htd’":';"::'/' '-* 

laid do J by Mr Jn. “,rA'‘“ 

St s'r.7j"'Sj-» 

and a ebild of U eould not bl 

have attained either, it L 

that is required in a mu/.m VbL“‘r“^ 

and understanding, and tbe^ 

fairly be presumed to have attain a 

these on the oompletion of bis fifteenth 

both under reotion lUof the PcM ^ a***’ 

aod aleo under the Perllna® 

be H enbjeet aa explained at page 42^"’^ 

Ameer All's Muhammadan L^w. ^ 

Farther in tbe judgment in Piran v AU t 
Rortm ( 2 ) oases are meDtinnVg I 
oording to ‘heoustomcfaparhanir^y®*®?* 
a ohild might hold the offia« <^<i*gah, 

aad if the defenjanrbad Vat:' Th?7"‘’ 

DOW eongbt to ba put forwarf 
per time, the plaintiff wcnld^’aV 

xr”f“t.”.' ‘ir;rv: 

'“‘0 *0 aek ,0 he ailowed^t";! Tolta^" 

(1) 38 Ind. Cas 62fij 40 Kr qai c » ~ 

*‘rvT‘lo*n®®' 83 M. L. (J0i7) 

(^) 19 0. 207,. 9 Ind. Dec. (K. 55,, 



INDIAN OASES. 


[1921 


718 


BIB08IN0 BiMCHlNDRi RAJBflfllRKB V. PINDU TATFA KATE, 


Ihis plea cf miied law and faot in the Court 
of the District Judge in appeal. In any 
aasp, as has been shown above, the plea 
would he of no avail. 

The third ground of appeal ie a direct 
attack on a clear Bnding of pore fact and 
cannot he supported in this Court. The 
fourth and laet urges that the pUintiff’a 
decree for pofssseion ehoold be made con¬ 
ditional on his refunding the Ri. 300 found 
to have been paid to Gous Ali Shah, hie 
predecessor on the gaddi. In regard to this 
the learned District Judge wrote : On 

the fourth ground it is enough to say that 
there ie no proof that the money given to 
Gous Ali Shah beneBted either the trust 
or the plaintiff personally." To this 1 might 
add that it has all along been the defend¬ 
ant’s case that Gone Ali Shah was selling 
the land to her husband as hie own personal 
property, and in that case the natural inference 
would be that he treated the sale-proceeds 
ae hie own. The appeal fails and is dismioscd 

with eoets. 

Appeal diimiisei. 


BOMBAY HIGH COURT. 

Sbcokd Civil Appial No. 558 or 1919 . 

July 27, 1920. 

Present;—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Fawcett. 
BABDSING RAMCHANDRA 

KAJKSHIBKE—PLAiMTiPf—A ppslunt 

vifiui 

PANDU TATYA KATE-DgrinDAHi— 

Bcsponoent. 

landlord and tenant^TentirH acquiriiKj pern^anent 

right* by adverse possession -Burden of j.roo/-iYofiM 
to laniUor^I. 

Where a tenant wislica to acquire permanent riglits 
of tenancy by adverse possoMion, he must giro tho 
landlord ipooifle notice of hig claim. , p- * 

Appeal from the decision of the tirsl 
Olasfl Subordinate Judge, A. P., at Satara, m 
Appeal No. 683 of 1917, amending the decree 
passed by the Subordinate Judge at Palan, lo 

Civil Suit No. 658 of 1919, 

Mr. P. B. Shingrse, for tho Appellant. 

Mr. K. N. IToi/a.'ec, for the Respondent. 
JUDGMENT.—TLie appeal must be 

allowed. 


The plaintiff sued to recover possession of 
the suit land from the defendant. The Trial 
Court found that the defendant had perfected 
bis claim to mtrast rights by adverse posses¬ 
sion, bat that the plaintiff was entitled to 
claim enbanodd rent. In appeal the Boding 
as regards the mirnsi tenure was affirmed, 
but plaintiff's claim for enhanced rent was 
disallowed, the Judge holding that the 
defendant ought to have been given an 
opportunity to lead evideuoe as regards that 
claim. The plaintiff could only claim 
eohanoed rent by local usige, or prsscriptiou 
or agreement. 

We think that the decision of both the 
Courts that the defendant bad succeeded in 
proving his claim to hold as a permanent 
tenant by adverse possession cannot be sup¬ 
ported. Reference may be made to Budesab v. 
Hanmnnta (I) where it was helJ that where 
a landlord seeks to recover from bis tenant 
possession of land iu his tenant’s occa^ausy, 
and the latter alleging a perpetual tenancy, 
Ruacessfally resists on that ground the land* 
lord's attempt to dispossess him, the tenant 
may, after the statutory period has expired, 
plead limitation in bar of a subsequent suit 
in ejectment by the landlord. The question 
then arises, if the person in occupation of 
the land as a tenant can assert permanent 
rights of tenancy and can acquire each rights 
by adverse poeseseion, when does time begin 
to run against the landlord ? The Judges said 
(page 616): 

do not flay that a tenant by a falsa 


[legation as to the terms of bis tenancy, 
loogh oontinnously repeated, can alter 
lose terms. Such allegations do not 
ecessarily throw upon the landlord the 

QOS of refuting them by salt... 

iut where a landlord seeks to recover 
osjession of land in his tenant’s occupancy 
•om the tenant, and the latter, on the 
[legation of a perpetual tenancy, soocesefQlJy 
)Biet8 the landlord’s attempt to dispossess 
im for the statutory period, the current 
! authority to which wo have referred, 
1 our opinion, establishes that the law 
I limitation can bo eascosefolly 
1 bar of a suit in ejectment by the 

We do not think that the history of 

nf khfl 




(1) 21 B. 609| 11 Ind* Deo* (''• 
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tenBDts olaim to set op a permsDeot 
(eneoey agaiost the landlord, bo that the 
ODDS of refotiog the elaim by soit is 
neaeMarilly thrown npon the landlord. 
Neither the enite referred to by the lower 
Uonrf, whioh were merely rent snitR, nor 
the emt of m3 fupport the defendant’s 
•ontentiors. What is required is that 
when a tenant wishes to set np a larger 
alaim by advereo possession, the landlord 
most have speoide notiae of his doing so. 
in the last snit, whiab was filed in 191? 

It was direatly in issoe whether the 
plaintiff eoold reaoyer the rent alaimed or 
whether the defendant was a miVajdarand 
bad already paid the fixed rent whiih 
she stated was all that she was liable to 
ply. It was nowhere suggested in that 
Buit that the tenant bad aaquired a right 
to remain m possesaioa a* a permanent 
tenant at a fixed rent by adverse poeieasion. 

has been filed that it is asjerted that the 

defendant is entitled to resist the olaim 

for possession on the ground that, einoe 

the ti^me of bis anoestors. he and his family 

had been in possession of the land as 
mtrasdan. 

i» 

thi . tor po83e.8ion ot 

the salt lend with rent at R,. 24 8 0 for 

rnlilTcsseS.*'’ 


Dfcreent uxjrfo. 


CaiKBAriRTI. 

CALCUTTA HIGH COURT. 
Afpiil PdOM ApfBLLiiB DicBBi No. 1362 

OP 1918. 

July 5, 1920. 
iir. Joaties Teunon and 
Mr. Justiae Newbould 

HARISH CHANDRA GHHA-DfMKn.KT 

No. 1 —Appillant 

vtrtut 

nripendracoomar chakravarti 

AND OTBBBS—pLaiNTIPfS— 
R*tPOHD*NT8, 

CtiH Procedure CotU f'Act J'of 1908) . aa 

-K^ccul,on »A-Bcaemi 

chcnrkopl on, „/ pos,c,.ion~R,ol i/Z' 

><e'3ion~-Title of certified piircAaser 

2V«ancv.4c(rn//o/l8865, ScA ///. 

Section 66 of ll,e Civil Procedim. • 

restricted to bonami purchases maclo 
of judgrnoot-debtoi s. [p. 720, col. 2 ] ^ behalf 

P , tho landlord, purchased a lioldinir at an 
cntion sale benami io the name of D and 
latter was certified as the purchaser p 
remained in postessioi, of tho holding fo^r mr’ 
than three ycore when he was dispossessed^ bv D p 

HeW, that as D. had been kenf nnr ,.t ^ 
for a period of two years his 
extmgmshod by virtue of tho Third S/sj, a 
Bengal Tonanc/Act. Cp 720 col gj 

Appeal against the decree of the Snh 

? P1,®°’ dhed tbe 

ih.^?' »ffi'a.ing that of 

‘he judgment. 

p€JJant.—The suit is barred by the nmJ: 
..on, of .«tion 66 of the Code of Civil p” 

plaintiff at an exeonhOD-cale in r . 

of -y elient. The plabtTff !k‘‘ r”" 

pteeloded from deoying the title 
.ertiBed poreheeer. ">« 

Dr. Sarof O/tandra Basai fwiiK k: d . 
Uiuhramdai OAoAropar/i,), £ 0711)0 

enls.-Tbe objeet of section 66 of 

of Civil Procedure is to prevent aI 
ohacee by jodgment debtors in frand 
orediters. Ste Bodh X.La r 
fJeocA CHundor Ar„ (,) 

) ® ‘'- “• « W. B,;36e;8Sar. P.6, 
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y. Kent {2), That section i>, therefore, not 
applicable to the present ease. Then, again, 
I rely on my posseesion for more than two 
years after the anotion parohase. Admitted¬ 
ly, I am the landlord of the appellant. My 
possession for more than two years is eaffi- 
•ient to extingoish the title, if any, of the 
appellant. See Bengal Tenancy Act, Scbe 
dale IK. Moreover, the failare of the appel¬ 
lant to assert bis rights against me daring 
my possession of the holding should be re¬ 
garded as a waiver or transfer. See 
ifonappa v. Suroppa (3), 

Babu JJpendra Kumar Mitttr in reply.— 
There is no authority for the proposition 
that the general language of section C6 of 
the Code of Civil Procedure must be restrict¬ 
ed to 6enamt purchases by judgment-debtors. 
Befers to Hanuman Persad Thakur v. Jadu- 
nandan Tkakur {i). The doctrine laid down 
in Monoppa v. Surappa (3) was not approved 
in Mu$ammat Buhum Kotcur v. Lalla Buhooree 
Lall (5). See also Biihon Dial v. Qhazi ud- 
din (6). 

JUDGMENT. 

TaUNOir, J.—This appeal arises out of a 
suit brought by the plaintiff to recover pos¬ 
session of a certain holding. 

The facts, as found by the Courts below, 
are as follows:—The original tenant was 
defendant No. 6. In execution of a decree 
for arrears of rent the holding was pur¬ 
chased by the landlord-deoree-holder the 
present plaintiff, the plaintiff was put into 
possession on the 19th of March 1911, and 
continued in possession until April 1914 
when he was dispossessed by defendant No. 1, 
the oertiBed purchaser acting in ooliosion 
with the other defen lante. On these findings 
the suit was decreed in both the Courts 
below. Defendant No. 1 now appeals to this 
Court, and his contention before ns is that 
the suit is barred by reason of the provisions 
of section 66 of the Civil Procedure Code. 
The plaintiff-respondent, on the other band, 

(2) 80 lod. Ca8.265t 22 0. L. J. BORj 19 0. W. N. 
Il76i 18 M. L. T. 203j 29 M. L. J. 329| 2 L. W. 817i 
18 A. h. J. 999j 17 Bom.L. E. 098t 87 A. 6i5» (1016) 
M. W. N. 718j 421. A. 177 (P. 0.). 

(8) UM.2341 iind. Deo. (n. t.) 163. 

U) 20 Ind. Cm. 787i 20 0. W. N. 147| 43 0. 20. 

(e)14U. I. A. 498i 18W. B. 167( 18 B. L. R. 160| 
«8ar. P. O.J.e9j 20 B R. 871. 

’ (6) M.A. 175t A. W. N. (1901) 44. 


contends that section 66 is not applicable, and 
further relies on bis possession for more than 
three years after bis pnrobase. 

In support of the plaintiff-respondent’s 
contention reference has been made to 
certain observations by their Lordships of 
the Judicial Committee in the oases report¬ 
ed as Bodh Singh Doolltooria v. Qnneth 
Ohunder ten (1) and Qanga Sahai v. 
Kesri (2) to the effect that the intention of 
the section is to prevent or check benami 
purchases made by judgment-debtors in 
fraud of their creditors. But we have not 
been referred to any case in which their 
Lirdships have definitely decided that the 
general language of section 66 must be res¬ 
tricted to (ertanu' purchases made by nr on 
behalf of judgment debtors, while there is a 
decision to the contrary by a Divisional 
Bench of this Court in Hanumon Persad 
Thakur V. Jadunanian Thakur (4). 

We have next been referred by the plaint¬ 
iff respondent to the case reported as 
Monappa v. Surappj (3). It is contended, on 
the authority of that case, that defeudaut 
No. 1 beiog the father cf the plaiutiff’s 
tahiildar, his failare to assert his rights 
against the plaintiffs during the latter’s three 
years’ possession should be regarded as a 
waiver or transfer. But that case was 
decided before the Transfer of Property Act 
and, as pointed ont in Bifhan Dial v. Ohaii- 
ud-din (6), the doctrine therein laid down 
was disapproved by their Lordships of the 
Privy Council in Mniammat Bnhuns Kotffur 
V. Lalla Buhoorea Lall (5). 

The question then remains whether plaint¬ 
iff has acquired title by bis possession for 
three years. In the eye of the law, and on 
the case of defendant No. I that defendant 
10 the purchaser of the holding and ra%t/at 
of the plaintiff, plaintiff, the landlord, kept 
him out of possession for a period of three 
years. The period of limitation under the 
Srd Schedule to the Bengal Tenancy Act 
in such a case ia two years. The title of the 
defendant has, therefore, been extinguished. 

In this view, this appeal is dismissed with 

costs. 

NiWDJOLO, J.—I agree. 


Appeal dietniued. 
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L4H0RE HIGH COURT. 

F 1 R 8 T Civil Appeil No. 907 op 1917, 

May 15, lit20. 

Pweni:—Mr. Jastioe Soott Smitb and 
Mr. Jafltiae Abdal Rioof. 

INUAR SINGH—PLiiNTipp—A ppellamt 

versus 

FATEH SINGH—Depend ant—R cspO'iDENT. 

Religioiit I'n-ihVu/ion—Darbar Sahib af J.nnYjf.ir—. 
Qranthi, oj^ice of, ichcltu'r rcliijiou:* — .l/ipuinOnciif of 
granthi, moile of-^O^icc, xrhi'lhei- de^cenhblc \nheiii. 
ance—Son, whether can succeed —Sitigh, whois—Inlanl, 
whether can be Siagh. 

Tlio oIQce of tbo Ijranthi of tlio Dirbar Sahib at 
Amritsar is a religious office and is not a doscendiblo 
iuhoritance, so that a son, merely ns a son, is not 
entitled to succeed to the office. Cl>- 730, col. 2.] 

Initiation as a chela is a necessary condition for 
the appointment of o ffranthi. The otliur necessary 
conditions are nomiuation, election and installation, 
[p. 729, col. 2.3 

In order to bo qualiliod for the ollico of a granthi 
it is necessary that the candidate must bo agood Sikh 
and a properly initiated Sin^h. A Sikh is created a 
S«n^h by the ceremony called khanda ka pahulor 
baptism by the sword This ceremony involscs the 
uttering of certain manlroji by the candidate and tbo 
wearing of the five Ks, therefore, on infant cannot 
become a Singh [p. 7'4, col. ![ p. 726, col 1 ] 

First appeal from the desrea of the 
Senior Sobordioate Jadgf, Amritsar, dated 
the 28th Jane 19ld, dismissiqg the eait. 

Messrs. Sanlanam, Muhammad Rj/i and 
Lala Mott Soffar, R. 8. for the Appellant. 

Messrs, Bevan^Petman, Bakhsbi Tek Ohand 
and Bart Ohand, for the Respondent. 

JUDGMENT —This was a salt brought 
by Bhat Indar Singh, minor eon of Bhai 
Harnam Singh, deoeased, head granthi of 
the Sikh Golden Temple at Amritsar, for 
BQoeeBsion to the office of the head Qranthi 
in the place of hie father on the following 
allegations:— 

That Bhai Jawahar Singh, ancle of the 
plaintiff, was the head prmMi of the Temple 
for aboat 25 years ; that bsfore his death, 
wbioh took plaoe on the l4th of November 
18^6, he had appointed Bhai Harnam Singh 
the father of the plaintiff, as his eaoosssor, 
having already Initiated him as his chela (eer* 
vaot or disoiple) ; that after the demise of Bhai 
Jawahar Singh, Bhai Harnam Singh, hie 
brother, eaoseeded to the offlie of the bead 
granf^t anl was installed on the gaidi of 
8fi Darhar Sahib •, that he oaoapied the offlae 
lor about 23 years and eontinaed to per¬ 
form the dalies of the offiee daring the 
^riod I that Bhai Harnam Singh before bie 


death, whioh took plaoe on the 30tb Jaly 
1907, initiated the plaintiff as bis chela 
and nominated him as his enooessor ; that 
aooordingly the plaintiff had (he right to 
enooeed to the office of the head granthi 
of the Temple on the groond that be was 
the SOD and dnly initiated chela and no- 
minated eoooassor, and that bis olaim to 
eaooeed was in aooordanoe with the role 
of t-aooessioD obtaining at the Golden 
Temple at Amritsar. The defendant to the 
snit is Bhai Fateb Singh who is aotnally in 
po^eeeeion of the offioe and is performing 
the neoessary daties in oonneotion with it. 
Before the inetitation of the eait Bhai 
Faieb Singh had institnted a snit on the 
L^2od of April 1913 against the present 
plaintiff for the recovery of pcseession of 
certain properties to which be laid olaim 
by virtue of hrs right as the head granthi^ 
The Bait for poeccs^lon was ba«ed on the 
following allegation :—That Bhai Harnam 
Singh in his lifetime bad initiated bhai 
Fateb Singh ae his chela and bad nominated 
him as his socoersor, and that, aecordlngly, 
be had been formally installed on the gaddi 
of the Darbat Sahib with dae formalities. 

The present eait was instituted on the 
27tb of May 1913, i e., more than a month 
after the suit for possession, it was resisted 
on the following pleas:— 

(а) That Bhai Harnam Singh never 
initiated the plaintiff as his chela or appoint¬ 
ed him as bis enooessor, he being only aboot 
a year old at Harnam Singb'e death. 

( б ) That the plaintiff was not entitled 
to soooeed to the gaddi merely beoaase he 
was a SOD ae this was against the oastom 
obtaining in (he religions institation of the 
Darbar Sahib regardiog the SQOsession to the 
gaddi of head granthi, 

(c) That the defendant Fateh Singh was 
the chela as well ae the nominated saooessor 
of Bhai Harnam Singh, and that ae sash 
be had been installed on the gaddi, hie title 
to snsoessioD being poblioly aoknowledged 
by lanfr, mahantt, tadhe, pujaris, granthis, 
the manager of the inetitotion and the 
Deputy Commissioner, and that the plaintiff's 
mother and his other relations had aogaiesied 
in bis installation. 

In this soit for snosession the following 
reliefs were claimed 

(a) A deolaratory deeree in favour of 
the plaintiff against (be defendant to tb« 



• 722 


IKBIAK OISBB. 


IKDAR PINOH V. PATFO PINOH. 



effect tl at the plaintiff is entitled to the 
offico nf head gra^-thi and gidli nnshin of 
tho I) .rbar y^ahth, Amritsar, in place of 
the late Bhai Harnam Slnjfh, and that 
the defendant’s oasiipation of the office is 
qaite nnlawfnl and by way of nsorpation ; 

(6) Tlie defendant may he removed from 
the offine of tl e head grar.thi and the plaintiff 
appointed to it ; 

(c) The defendant may be required to 
render aoonont of tbe entire income {'•om 
offerings received by him as head gr^inthi 
and galdi nashin einee the time of his 
appointment and a decree for the som 
that may be fnond by that aoonont to have 
been received by him may be passed in favour 
of the plaintiff. 

In tlie suit for possession by Fateh Singh 
. the relief claimed was for recovery of pos¬ 
session of propetties detailed in the lists 
A. 11. C. 1). and K. on the ground that, as 
the lawfully appointed hold granthi, Fateh 
Singh was entitlecl to the relief claimed. 
In addition to certain preliminary issues 
regarding tho euffiiiency of stamp on the 
plaint and the maintainibility of the suit 
with reference to section 92 of the Cede of 

s 

, Civil Procedure, the following main issues 

were framed by the Trial Court: — 

• • • « 

(3) What was the custom obtaining 
at the Qniden Temple, Amritsar, regarding 
the sucoessioD to the gaddi (office) of head 
granthi of the Darbar Bahib ? 

(4) Whether the plaintiff, Indar Singh, 
was initiated as his chela and appointed 
as his enocesBor by Harnam Singh, deceased, 
bead granthi .'f* Darbar Sahib, Amritear P 

Id order to indicate more alearly the points 
raised by tbe parties, the following additional 
issaes were added at a later stage : — 

, (d) If Bhai Fateh Singh alone was 

made a chela and appointed as socceosor 
by the deceased, is he entitled by custom 
to succeed to the t ffioe of head granthi in 
the presence of hie Gurut son, namely, 
the plaintiff P 

y (6) If both were made chelag and no* 
jD^inated snooeEeor by the deceased, then 
^as the plaintiff a preferential right over 
a mere chela thoogh installed publicly P 

F -47) U tbe defendant liable to diemissaJ, 
rom the office of the bead granthi in spite- 
og tbq. iaet that tbe plaintiff is etill a 


(S) Is plaintiff entitled toai^kfor rendition 
of accounts re the offerings of the 8ri 
Darbar Sahib collected by tbe defendant as 
bead granthi p 

The Trial Uonrt, after oonsidering all 
the evidence, both doonmentary and 
oral, dismissed the suit of Indar Singfai 
plaintiff, tn toto by its judgment, dated 
the 2Slh of Jnoe 1916, The resnlt was 
that the defendant 3hai Fateh Singh was 
held to have been lawfully appoioted as the 
successor of Bhai Harnam Singh to the 
office of the head granthi. As a corollary 
to this decision, the suit for possession by 
Fateh Singh was decreed in part. From 
the decree in the suit for possession 
Appeal No. 3009 of 191h* was instituted 
by Indar Singh in this Court, while 
Appeal No. 9 of 1916 against the decree 
in ihe succession suit was preferred by him 
to the Court of the District Judge, Amritsar. 
This latter appeal was transferred to this 
Court by an order, dated the 26tb of 
January 1917, and was numbered as Civil 
Appeal No. 907 of 1917, Btth these 
appeals have come up before ns for deoi* 
aion as connected appeals. The evidence 
in one ca^e has been treated as evidence 
in tbe other and at the hearing, tbe Ooun* 
sel for the respective parties have freely 
need and discussed the evidence to be found 
on the record of both tbe cases, ip 
Appeal No. 300 of 1916 three paper books 
have been printed. For facility of reference) 
we have marked paper book printed ^ob 
(he 9tb of September 1919 as^ book ^A| 
and the two smaller books as *B’ and 0. 

No evidence has been printed in Civil 
Appeal No. 907 of 1917, but it has been 
translated and typed on behalf of Fateb 
Singh, respondent, and copies thereof have 
been supplied to the Conusel of tbe ap' 
pellant Indar Singh by Mr. PetmaU) 
Connsel for Fateb Singb, 

From the pleadings stated above, it li 
clear that the orneial issne arising fo^ 
decision in this case is relating to thtf 
precise rule of suscession to the office 
of the heed granthi of the Darbar 
Sahib. It is, therefore, neeessary lo escer** 
tain those conditions wbieb qualify K 
claimant to tbe gaddi, Tbe first qneitiofi 
which requires determinatiou and whieh 

'*Seo Indar Singh ▼. Fateh Singh, 90 (uA 
in/ra CW.J 1 



Itn)IAN OASfiS. 


725 


Tal. LIX] 


iHDiB ?iNan V. FiTEa sihca. 

b&B been argaed as a prelimioary point 
by the Coonsel of the parties ip, whether 
the offiie of a head granthi is a religions 
offise or merely a seonlar appointment In 
order to be able to answer this qoeation 
one mast refer to the history of the 
Sikh religion, to 6ad ont the origin of 
this otBie and asoertain the duties wbioh 
are to be performed by its inaambent. It 
is wall known that the Sikh religion was 
founded by Quru Nanak who is known 
and styled ai the Brst Quru of the Sikhs. 
After him nine more Ouru$ oame in susaession, 
the last of whom was Quru Gobind Singh. 
These Qurus were looked upon as inoarna 
tioDS of God. The Qranth Sahib, or the 
religious book of the Sikbr, was oompiled 
by Guru Arjan. It is stated in the Third 
Volume of Masauliffe’s History of the 
Sikh religion in Chapter Vlf, page 55, 
that Quru Arjan felt the necessity of 
laying down rales for the guidanod of his 
followdrs in the performance of their daily 
religious dut'es and expiatory rights. Aoord* 
ingly, be made plans for the compilation 
of the Qranth Sahib. At Amritsar be con* 
straoted a tank, took up bis abode near it 
where he was accompanied by a crowd of 
Sikhs. He occupied himself with collecting 
materials for the compilation of the Qranth 
Sahib and composing hymns of his own. 
He, therefore, instructed Bhai Budba to take 
his plaoe in the Bar Mandar and do duty for 
him by giving religious instructions to all 
who presented themselves. At the conolasion 
of bis task the Guru told the Sikhs that the 
Qranth Sahtb was the embodiment of the 
Ourui and should, therefore, bo held inextreme 
reverence. He then oonsidered to whom he 
ehould entrust the sacred volume. He, 
tbereforr, decided to give charge to Dhai 
Budba {.vide Macauliffe’s History, pages 59, 
60 and 66). Thus Bhai Budha was appointed 
the Brst granthi. The other granthii will be 
referred to in suocession later on when we 
oome to deal with the line of succeasion 
Bmong the granthii after Bhai Budha the 
Ouruif being the inoaroatione of God, religions 
lostructions used to be imparted by each of 
them direotly In bis lifetime. After the 
Guruf the Qranth Sahib was to be looked upon 
M the foantaio of religious instruotions and 
inspiration. The bead granthi was to recite 
■he Qranth to the devout crowd of Sikhs who 
tg cotae to the Sikh . Temple at Amrit. 


ear. The line of the Gurus oame to an end 
at the death of the lOfh and the last Quru, 
namely. Qwu Gobind Singh. As all the 
Guru's sons predeceased him, and as be was 
disappointed in his envoy Banda, he left no 
human eooaeFsor but vested the Qurushp in 
the Qranth Sahib and his sect. (Eooyclopedia, 
Britannioe, UthEdition VolumeXXV, page 
86 ), This information gleaned from the 
Sikh History leaves no manner of doubt as 
to the religious character of the otBce of a 
grcnlhi. The duties eojoioed upon Bhai 
Bodha in connection with the recitation of 
the Qranth Sahib according to the injunc* 
fioDS of the Gurus are to bs performed, and 
have been regalarly performed, by all the 
eoeoAseive granthis. 

In view of the above information gathered 
from the history of the Sikh religion the 
contention that the ofBoe ot & granthi is not 
rel’glous but eeoalar falls to the ground. 
Another eoDtention in favour of the applica* 
tion of the rule of fecular eucsessioD was that, 
whatever may be (be rule of eucoession 
among the incombents of an otBoe in the 
religions institutions, .which enjoined the 
practice of celibacy, the same rule cannot be 
applied to the suecesfiion among the granthts 
of the Darbar Sahib as the practice of celibacy, 
if ever in existence, had ceased to exist, and 
married life had been introduced into the 
inetitotioD at a very early stage. As a 
corollary to this contention, it was claimed 
that natural sentiments of love and affection 
regarding heredity must be given effect to 
and that the right of a son most be given 
preference over that of a spiritual aueoessor. 
This question, however, must be decided with 
reference to the evidence relating to the 
actual practice and custom prevailing at the 
institution relating to the succeasion among 
the granthis, for in determining ibis question 
the only law to be observed is to be found in 
custom and prect ee which must be proved 
by evidence. In relying on the evidence in 
this case, both (be parties have tried to derive 
assistance from tbe analogy afforded by 
BuoaeasioD among the Gurus to tbe office of a 
Quru. We shall, therefore, examine the rule 
of succession in the line of the Gurus with 
reference to the evidence to be found in the 
historical books on tbe Sikh religion, as it is 
not posHible to obtain any other kind of 
evidence, oral or documentary, on the enb* 
jeot. If or ihm purpose wf beve studied 
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Macaoliffe’s History of the Sikh religion and 
aUo the artiole on Sikhism to be foond at 
pages 8i 7, Volome XXV, of the K noyolopedia 
Britannio^, Cambridge Biition, lyll. The 
word Sikh’ literally means ‘learner’ or 
diaoiple ’ and was the name given by the 
first Quru, Nanak, to his followers A &ikh 
most bs a devont follower of his and 

in order to bs a trne Sikh one most be also 
a Siogh. A man is not horn Sin^h bat 
beoomes eo by initiation. While there was 
a good deal of divergenoe of opinion as to the 
rale of saonession, it was possible to discover 
from the argament of Coansel that they 
agreed at least on one p >int, namely, that in 
order to be qaalified for the offija of a Guru 
or a grantki, it was necessary that the 
oandidate mast be a good Sikh and a properly 
initiated Singh. 

As we have already mentioned (Jutu Nansk 
was the first Quru a id the foander of the 
Sikh religion. He was a kh/jtri by caste. 
Hie SQCcessor was Quru Angad. He was 
also a khafri and was chosen by Guru Nanak 
in preference to his sons. Guru An^ad’e 
eacoeisor was Ouru Amar Das. He, too, was 
appointed a eaicessor by Guru Angad in 
preference to bis eons by reason of being his 
laithfol servant (chelo). The fourth Guru 
Ram Das became the of Guru Amar Das 
and was a pioas and devoted servant of his 
Quru. Amar Das, therefore, gave him hie 
daughter in marriage and made him his 
BoosesBor. It may be mentioned here that it 
was Quru Ram Dis whofjonded the oelebrat* 
ed Golden Temple of Amritsar, which has 
evereince been the centre of the Sikh reli- 
gioas worship and to which the office of the 
granthi ie attached. 

The fifth Guru, namely. Guru Arjan, was 
the third son of Guru Ram Das. The two 
elder eons were found by the Guru anfit for 
the duties of Guru The third son, Arjan 
was, therefore, appointed to succeed him. 
Guru Arjan was succeeded by bia son, Hargo* 
bind, and the latter by his grand son Garu 
Har Rai. 

The eighth Guru, Har Xiahen, was the 
Msond SOD of Har Rai His elder brother, 
Ram Rai was parsed over in his favour. The 
ointb Quru was Teg Bahadur, the second son 
of the eisih Guru, Hargobiad, and uncle of 
Har Rai. Ram Rai, the elder brother of 
Quru Har Kishen, was again passed over. 
Teg Babador was eoeceeded by hi« soo, Guru 


Gobind Singh, the tenth Quru. Tbie last Guru 
left no hnman enooeeeor, but vested the 
Quruskip in the Qranth Sahib of which the 
charge bad first been given to Bhat Budha 
by Quru Arjan, as already mentioned. 

From this history of euosessioD among the 
Ouru» it is clear that the appointment of 
three Ouru$ after Guru Nanak was made by 
the election of a o^.ela as a Quru. With 
regard to the rest a selection of the best 
and most suitable relative was made. The 
right of a son or the nearest relative to 
sucoeed as such was never recognised. 
The analogy derived from the euocession of 
the Gurug, therefore, does not support the 
contention of the plaintiff that the right of 
a son to succeed as such wis deducible 
from the rale of succession in the line of the 
Gurus. 

Two thing*-, however, may be gathered 
from the above short sketch of the history of 
euoeefsioD in the line of the Guru#, namelyi 

(1) that the person who was appointed a 
Guru was either a chela or a fit relative, and 

(2) that he was nomioated by bis predeoes* 
sor. The qualifications or attributes of a 
chela or the ceremony, if there wae any, 
according to which a chela was made, are 
shrouded in obscurity. Guru Gobind Singh, 
the last Guru, however, prescribed a cere* 
mony called khand'i ha pahulf or baptism by 
the sword, by which a person was created a 
Singh. We find this ceremony described in 
the 25th Volume of Bncyolopedia Britannica, 
at page 86, in these words: — 

" This baptism may not be conferred until 
the candidate has reached an age of disorimi* 
nation and capacity to remember oblige* 
tions, seven years being fixed as the earliest 
age, but it is generally deferred until 
manhood. Five of the initiated most be 
present, all of whom should be learned in the 
faith. An Indian sweetmeat ie etirred op in 
water with a twO'edged sword and the 
novice repeats after the efficient the articles 
of bis faith. Some of the water is sprinkled 
on him five times, and he drinks of it fire 
times from the palms of his hands; he^ then 
pronounces the Sikh watchword 
Quru a ka Khalia, Sri wah Quru ;• *• 
and promises adberenee to the new obli^* 
tioDs be has contracted. He must from that 
date wear the five K«. and add the word 
" Singh ” to his original name. The fire 
Ke. are CD the ket, or onent hair of Iba whoto 
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body, (2) the kachh, or short drawers ending 
above the knee, (3) the kara, or iron bangle, 
(4) the khanda, or small steel dagger, (5) 
the hanga, or "oomb.*’ 

It may be taken as an axiom that, in order 
to be initiated as a Singh, one mast be a Sikh 
and in order to become a one mast be 
a Singb. With these preliminary remarks 
we proceed to deseribe the line of sacoession 
among the gra*ithit. 

We have already mentioned that, having 
compiled Sri Quru Qranth Sahib (the religions 
book of the Sikhs), Quru Arjan^entrastel the 
daties of the granthi to Bhai Badha. Bhai 
Badha was snooeeded by Bhat Gopal Das. 
How the office devolved upon one granthi 
after the other will appear from the 
following pedigree table:— 


B. CHANOIIA.L 8INQU (Bardes nr caste). 


r 


B. Atnm Siogh {Arora). 

I 


B. Sham Singh 
{Arorai 

B. Jaesa Singb 
luot a rvlution) 

I 

B Jawnhnr 
Singb iJaO 

B. Hamam Singh 
(brother of 
Jawahnr Singh) 

B. Fatoh Singh 
(alleged chela 
and auccossor 
of Hamam Singhh 


B. Qopal Singh 
(Brahm'n; 

I 

B. Diwnh Singh 
(a nephew; 

. I 

D, Ilira SingU 
(a nephew; 

B. Partab Singb 
vbrothor; 


D. Mukhan 
Singh ^ror<i) 

I 

B. Kaohya 
Siiigli 6on) 

I 

li. Bhagat 
Singh (a 
nephew) 

I 

B. Siindar 
Singh (Buu) 


) 

r 

r 

B Sant Singh B Ourbachnn Singh 

(graDd’UDcIo). (brother). 


It OADDot be deSnitely asoertainod 
when the gtddi (offi’el ceased to be 
oocapied by one sole gad It uaihin and 
was divided. From the evidenor, however, 
it appears that Bhai Obanohal ijingh was 
laoceeded by Bhai Atma Singb. They 
were in no way related to one another 
as they belonged to different castes. After 
Bhai Atma Singh, the sole ineambent, we 
Bod Bhai Makhan Singh and Bhai Qopal 
Singb aa the granthit at the Darbar Sahib, 
A fall history of the sacoession of the 

ia given in Bhai Bhagat Singh v« 


Harnan Singh (1) and mash valaable in¬ 
formation can He gathered from it. We 
qaote the following passage from the re¬ 
port of the case, at page 183, as it baa 
a material bearing on the qaestion ander 
consideration : — 

*'lt is clear that both Chanobal Singh 
and Atma Singb exercised an undivided away. 
1 am also inclined to believe that Sham 
Singb eacceeded in the Brst instance to 
the sole aothority. How the aatbority 
came to be divided appears to me to be 
somewhat in this wsy. N) doobt from 
the earliest times the gadJi nothin wonld 
be assisted in hie less important duties 
by bis disciples and other sabordinates, 
and it is probable that some of these 
woald be entrosted with more important 
datiee than others. It seems to me that, 
in the daye cf Sham Singh, Qopal Bingh 
and Makhao Singh managed io this way 
to obtain each itBaence that possibly 
daring Sham Sing’s lifetime and, at all 
events, after his death they bad themselves 
obtained the footing of eomething more 
than mere assistants, so that when Sham 
Singh died they sooeeded in getting 
themselves reoigui^ed along with Sham 
Singh’a socoenfior, Jassa Singh, as gaddi 
naihtn entitled to share with the direct 
lei r ntativf* nf the oriijinal branch, the 
duUB^ ai.d pioiiti of He gaddi tiuihin. 
At all events, we 6nd from docamentary 
evidence that in U50-51 Jassa Singh, 
Makhao Singh and Qopal Singh were all 
established as gaddi nashins with rights 
which were nearly equal if nob alto- 
gather 80 .*’ 

The enccessioD to the office in the line 
represented by Makhao Singb is relied 
upon by the plaintiff as a proof of 
hereditary Baooession. The evidence discloses 
the following state of these things. In 1855 

Makhao Singh Boding himself too old to 
discharge the daties of his office appointed 
hie eon Qehna (Kanhya Singh) as hia 
cacoessor daring his lifetime. A eait was 
inatitated for the cancellation of the 
appointment bat it was dismiseted. Qehna 
Singb, however, having predoceased Makban 
Singh, the letter appears to have resumed 
hie seat on the gaddi amil hie death in 
1833. In bU lifetime, however, be had 

(1) 49 r. R. 1SP2. 
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obtained leave to appoint hie grandecn, 
Bhagat Singh, as hie eooseeeor. Coneeqaently, 
on hie death Bhagat Singh wae appointed 
to thej/addi in 1863. A mit wae inetitated 
by Naarang Singh and Bhai Sint Sineh 
olaiming the rieht to soooeed to tke( 7 (iddi 
after Makhan Singh in preference to Bhai 
Bhagat Singh, the following pedigree table 
will explain the nature of the eait:^ 
Makhan Singh bad two eone, Gebna 
Singh and Lehna Sinph. Lehna Singh’e eon 
was Bhagat Singh, and Gehra Singh had 
two eonp, Naarang Singh and Sant Singh. 
Both Lehna Singh and Gehna S ngh having 
predeceased Makhan Singh, Bhagat Singh was 
nominated by Makhan Singh as tbs saooessor 
to the ijaddi, The plaintiffs, Naorang Singh 
and Basant Singb, as the eons of Gehna 
Singh, who had been appointed to the 
gaddi in the lifetime of Makhan Singh, 
claimed the right to eaeoeed to the gaddt 
as the heirs of Gehna Singh. It was held 
in that case that the office of guddi 
nothin was not a descendible inheritance 
and the plaintiff’s claim was dismissed. 
This case had come in appeal to the 
Chief Ooart and the judgment of that 
Coart is reported as Nintrung Singh v. 
Bhogot Singh (2). The resolt was that 
Bhagat Singh remained in poseeseion of 
the gaddi, Bhagat Singh resigned the office 
of gaddi nothin in his lifetime and appoint¬ 
ed bis son and chela, Sander Singh, as his 
anoeessor, After his death Bhai Sant Singh 
was appointed as the gaddi nothin bat Bhai 
Garbachao Singh, brother and disciple of 
Bhai Sandar Singh, brooght a salt for a 
declaration of right regarding the gaddi 
and CDOoeeded io obtainipg a decree by 
means of a compromise, dated the Hrd of 
Jannary 1906. The decree provided that 
Bhai Sant Singh shall op to his death 
or op to the time of his vacating the office 
of granthi of his own accord work as a 
gronthi of the Darbar Sahib. Attar his 
de4tb the plaintiff, namely, Bhai Gurbachan 
Singh, shall occapy the office of granthi. 
Bhai Sant Singh shall not be competent to 
DOtninate anybody ee oVefa. Up to this time 
be bae not nominated any one as his ehtla 
or gaddi nothin nor shall he do eo in fntare. 

The history ofancoession in the line of 
Makhan Siogb, therefore, io no way sapports 

Ibe claim of the plaintiff to treat the gaddi 
12) 4 P. It. 1870, 


nathiri as a descendible inheritance. 

In the line of Gopal Singh, Bhai Diwan 
Singh and after him Bhai Hira Singh and 
after the latter Bhai Partap Singh snoceeded 
to the gaddi. Liwan Singh was a nephew 
of Gopal Singh. Bahi Hira Sing^ 
was Diwan Singh’s nephew while 
Psrtap Singh eaooeeded as the brother 
of Hira Singh. Strict rale of inheritance 
does not appear to have prevailed even in 
this branch. The evidence shows that the 
younger member of the family was given 
preference over (be elder member of the 
branch. This, as remarked by the lower 
Gonrf, leads to the oooolasioo that the 
office was conferred apou the younger 
members probably o > the ground of their 
being chelat. This is prominently bronght 
oat by the rale of eaccessioo followed in 
the principal branch of Bhai Sham Singh. 
Bhai Sham Singh was succeeded by bis 
chela Bhai Jasea Singh who was in no 
manner related to him. Jassa Singh io hie 
torn was snoceeded by Jawahar Siogb. 
Althoagli Jassa Singh, shortly before hie death 
in 1857, had executed a deeJ of gift (not 
strictly proved in this cane) in favour of 
Jawahar Singh, whom be had described not 
as a chela bat as one whom he had brooght 
op from infancy and treated him as hie non, yet 
the document was treated as an instrament 
of appointment as aporf ii nacAio and in fact 
the evidence shows that Jawahar Siogb was 
installed on the galdi as chela with the 
conourrenee of the brotherhood, the tantt, 
mahantt and pujarit, etc. After the death 
of Bhai Jawahar Singh, Harnam Singh, his 
chela and real brother, sQCseeded to the 
gaddi in 18'32, bat his eacccssion was die* 
pated by a nait which went np to the 
Chief Coart in appeal and resulted in the 
judgment reported as Bhai Bhagat Singhg. 
Jlarnam .S»n^5(l) already referred to, in 
which it was held that the rale of nneces* 
sloD in the case of the Darbir Sahib or 
Goldeo Temple at Amritsar had been that 
the gaddi nathint had nominated soccessore 
who bad been iastalled in each case without 
objection. In that case almost similar qaas- 
tioDS arose for decision a» in the present 
case. The plaintiff there elaimed to sacoeed 
to the gaddi by right of sarvivorship in 
preference to Hernam Singh and cootesfed 
the legality and propriety of Ibe appoint* 
msni of Harnam Singh m thg bead 
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after Jawahar Siogb, The learned Jndgee 
referred to the deoision in No»ru«{? Singh 
V. Bhagat Singh (2) and held that the 
offiee of i;ac/di nothin was not a desoendible 
inheritanee and that the plaintiff" had no 
right to snooeed by right of eorvivorehip. 
They farther held that the plaintiffs having 
failed to establish their right to eaooeed 
they had no locus standi to dispossess 
Harnam Singh who was the de facto granthi 
and in possession of the offioe. 

The above faots relating (o the sneoession 
in the line of grauthif, prima facie, do not 
support the ease of the plaintiff t ^at the 
Boesession has followed the rale of pri- 
xDogeoitare or the offioe has ever been 
treated as a desoendible inheritanee. In the 
faoe of the above andeniable faots, the onae 
to prove that he is entitled to saooeed as 
the son of the deoeased Haruam Singh 
aoQording to the praotioe prevailittg in 
the institatioD, lies heavily on the plaint¬ 
iff. As set forth in the pleadiogo, the 
plaintiff, in the 6rst plaoe, elaims to 
BDoeeed merely on the groond of sonship 
and, in the alternative, he olaims to have 
been initiated as chda and nominated as 
saaoessor by bis deoeased father Hvrnam 
Singh. Harnam Singh died on the 30th cf 
Jnly 1907 when the plaintiff was only one 
year old. Harnam Singh is said to have 
performed the oeremony of initiating the 
plaintiff as bio chela when be wai only 
forty days old. If bis right to snaoesd to 
the gaddi on the ground of sonship alone 
is made oat by the evidence on the reoord, 
the plaintiff no doubt is entitled to a decree, 
but if, according to the evidence, it is 
neoessary that the candidate should be a 
chela as well as nominated saooessor, the 
age of the plaintiff a< the date of his 
initiation as a c^el'i presenis an insurmount¬ 
able difficulty in hie way, as we shall more 
fully explain hereafter. Independently of 
his right to saooeed to the office of the 
head granthi, the plaintiff has also claimed 
the right to challenge the legality of the 
defendant Fateh Singh's right to occupy 
the gaddi. Although in our opinion this 
last point is in no way relevant or material 
for the decision of this suit in which 
Indar Singh is the plaiutiff, yet it is 
material for the deoision of the suit 
for possession which is the subject- 

oMt^r pt thy eonqeoted Appeal No. 30011 of 


1916.• We shall, theref'^re, discuss and dis¬ 
pose of this question al-40 in our judgment in 
Appeal No. 907 of 1917. 

We have referred to three suits which 
were instituted and disposed of previously 
relatin? to the right of sucoe'sioo among 
the granthie. The judgment and record of 
those eases form part of the eviden^'e in 
this case. Some of the doourrents to be 
found on the reoord of these oases are 
valuable pieces of evidence bearing on the 
questions raised in this case. We eball, 
therefore, deal with them in the forefront 
of our judgment. At page 24 of book A. 
there are printed two documents, one a 
petition of plaint of Bhai Jawahar Singh, 
dated 12tb of May l'-65, in which he des¬ 
cribes himself as the chela gaddi nothin 
cf Jaassa Singh. The other a mortgage- 
deed, dated the 29th of May 1(65, in which 
at the end he calls himself the c/isfa of Bhai 
Jaeea Singh, granthi. At page 29 of the 
same book there is a power of-attorney, 
dated the 17tb of March 1870, executed 
hy Jawahar Singh in favoar of Hira 
Singh. In this also the executant 
describes himself as Bhai Jawahar Singh, 
chelt of Bhai Jassa Sirgh, grar,(hi gaddi 
nashin of Sri Dir6ar Sahib At page 26 of 
b ok A. there is a mortgage-deed, dated 
the 29th of May lb65, executed by Jawahar 
Singh in which he describes himself as Bhai 
Jawahar Singh, chela of Bhai Jassa Singh 
granthi. At page 31 of the same book there 
is an order by I andit Behari Lai, Extra 
Assistant Gommiscioner, dated the let May 
1871 (marked as Exhibit P-1) in which 
Jawahar Singh is described as the chela of 
Bhai Jassa Singh. At page 33 is printed 
an application by Hira Singh (marked as 
Exhibit P 124) who describes himself as the 
agent of BAat Jawahar Singh, granthi. Again, 
at page 204 there is a rob^'ir of the Court 
of the Settlement Commissioner in which 
Jawahar Singh is described as a chela of 
Jassa Singh. At page 210 there is a judg¬ 
ment of Captain Marshall, Assiatant Com¬ 
missioner, dated the I4th of Augast 1871, in 
which also Bhai Jawahar Singh disciple of 
BAat Jassa Singh, is mentinned as the 
plaintiff in the oa^-e. The same description 
of Jawahar Stngh is to be f )and in the 
groande of anneih H*t»(l th« 2i-tof.TQly 

•Soo Indar Singh v. F.ifeh Singh, 59 lod. Cos. 734^ 
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1867, printed at page 212. Again, at page 
214, in a jodgment of an Extra Assistant 
Commissioner, Amritsar, dated the 25th of 
Aagost 1865, Jawahar Singh is described 
as the chela of Jassa Singh. In paragraph 2 
of the plaint in this case the plaintiff Indar 
Singh himself admi’a that Bhai Jawahar 
Singh had initiated his reel brother Bhai 
Harnam Singh, father of the plaintiff, as his 
chela and appointed him as his saoce^sor in 
his lifetime. At the bottom of page 41, in an 
agreement, dated the 15th of November 
1885, exeooted by Bhai Chet Singh, Bhai 
Harnam Singh is stated to betherAefj of 
Bhai Jawahar Singh, granthi. At page 43 
there is a deed of a gift (marked as Exhibit 
P-82) eieented by Jiwen Singh in which 
Harnam Singh isdesoribed as the chela rr 
disaiple of Jawahar aingh, granthi Sri Darbir 
Sahib, At page 51 there is a kabuligat 
dated the Ist of Deoember 1901 (marked as 
Exhibit P 81) exeonted by Mania Bjkhsh 
ID favonr of Harnam Singh in whioh, at 
the bottom of the page, Harnam Singh 
is dessribed as the disoiple of Bhai Jawahar 
Singh, head granlhi Sri Darbir Sa'nb. At 
page 199 there is a written statement of 
Bhai Harnam Singh in whioh, in paragraph 7 
the defendant desoiibea himself as reil 
brother and chela of Jawahar Singh. At 
page 201 there is a oopy of the dep'»8itijn 
of Harnam Singh in which the witness 
states that he was made a chela by Jawahar 
Singh in the Sambat year 1933. At 
page 245 there is a plaint of Narain Singh, 
plaintiff, (marked as Exhibit D 1) in 
whioh Harnam Singh is deeoribed as the 
chela of Bhai Jawahar Singh, (n a mort¬ 
gage deed, dated the 4th of Deiember 19,6, 
(marked as Exhibit D ill) at pages 261 
and 262 Harnam Singh ie dpeoribed as the 
bead granthi of Sri barbar Sahib, disoiple of 

Jawahar Singh. 

The doonmentary evidenor, therefore, olear 
ly shows that both Jawahar Singh and 
Harnam Singh olimed their right to the 
gaddi on the basis of their being chelae. The 
plaintiff oomiog as he dots into Coart as 
the legal representative of Harnam Singh 
•an hardly be allowed to assert that his 
noole and father saoooeded to the gtddi 
merely beosase the tormer was adopted by 
Jassa Singh as his son and the latter was the 
broiber of Jawahar Singh. We have already 
rtfeiTod to (be iadgmenl of the Chief Uoart 
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in Bhai Bhagat Singh v. 3'irnam Singh (1) 
in whioh it was held that the right ol 
Jawahar Singh to snooeed to the gaddi was 
reoognised on the ground of bis being the 
chtla of Jassa Singh and not on the ground 
of bis being bis adopted son. As regards 
Harnam Singh, although in his first appliia* 
tion be had olaimed hie right of saooession 
on the basis of bis relationship to Jawahar 
Singh, be had Testified the omission in his 
SBoond applioaiion by relying on the faot of 
his being his chela. We shall show this 
more olearly when we oome to deal with the 
evidenoe relating to Harnam Singh's eleotiou 
and appointment. This evidenoe is ooosist* 
ent with the view we have taken with regard 
to the intrinsio evidenoe to be found in tbs 
suossssive appointments of the granlhie. 

On the 14th of November 1885, Bhai 
Jawahar Singh having died, the question of 
the appointment of bis snocessor arose. Bhai 
Bhagat Singh and Bhax Hira Singh, the two 
granlhit reoresenting the other two brausbei, 
approached the Deputy Commissioner and 
put forward their claim to euicee • by right 
of survivorship and requested that steps 
should be taken for the protection of the 
property attached to the Darbar Sahib and 
left by Jawahar Singh. A copy of the ro5Aar, 
dated the 1st December 1886, whioh was 
drawn upon the oocasion has been filed in 
thisoase. It is printed at page 42 of book 
A. whioh shows that Bhii Bhagat Siugb and 
Hira Singh were temporarily appointed, bot 
in order that they might not set op a per¬ 
manent right, an undertaking was taken from 
them and instruotions were ifsued to the 
dartga on daly to the following effeot .‘~- 
“Y'OshonlJ have the services of Ouru 
Orarith S'thib done by tihai Bhagat Singh 
and bhai Hira Singh, the two grardhts, 
torn by tarn till the appointment of a new 
granlhi and issue of any farther order and 
keep the offerings of the turn of the deceased 
granthi with yoo as before. The granthie have 
been direoted accordingly. You should alco 
make them nnderstand that in their rendering 
tie service in the place of Bhai Jawahar 
Singh, the deceased granthi, no right of theirs 
wonid be established, nor will they have any 
right in the income, and that they are 
antrasted with this duty, with their own eon- 
sent for a few days till the appointment of a 
new granthi." 

Tne rohi^ir .ajotaius a full statameut o( 
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fatts leading to the appointment of Uarnam 
Singh as the head granlhi. He presented two 
deeds before the tarharah eertifylng that 
Harnam Singbi real brother of Jawahar 
Singb, possessed all the neoessary qaalifiea- 
tions for the ofifioe of the head granthi, Aad 
that he bad been made a chela and nominat¬ 
ed as bis aueeessor by Jawahar Singh, and 
that the iadh$, tanti and mahants expressed 
their eonsenl to hie being appointed. A 
number of eandidates put forward their 
elaims and presented petitions to the Deputy 
Oommiesioner. On the proposal of the 
Deputy Oommiesioner a general oommittee of 
the Darhar Sahib for the appointment of 
gtanthi was held. Six of the candidates were 
eeleotedi from among whom a suitable oandi- 
date was to be elected. After soneidering 
the merits of each of the six eandidaiep, the 
majority expressed their opinion that as tbo 
iant$, mahaiiti and pujarit of Panth Khaha 
h^ appointed Harnam Singh, real brother 
and chela of Jawahar Singh, deceased, accord* 
ing to the practice, considering him to be a 
rightful person and fit for the post of grantht^ 
be should be appointed as the eucoessor of 
Bhoi Jawahar Singh. Harnam Singh was 
accordingly installed on the gadai as the bead 
gronl^t. It is evident from this robkar that 
the appointment of Harnam Singh was made 
because be was the cAela and nominated 
successor of Jawahar Singh, and that the 
lonfs, mohante and pt«;aru bad elected him 
ae the bead granlhi. 

At page 88 of book A. is printed the report 
(marked as Exhibit P*18) made by i^'ardar 
Atur Singh, 0.1. E., the eatbtrah of Qurdwara 
of Darbar Sahib, Amritsar, recommending the 
appointment of Fateh Singh, defendant, as 
the successor of the deceased Harnam Singh, 
This report contains a historic**! eorvey of the 
practice of succession among the granlhie and 
refers to certain documentary evidence show¬ 
ing that Fateh Sirgb had been described as 
hie chela by Harnam Singh himself. It also 
mentions that in connection with the case 
relating to the death of Bhai Sundar Singh 
granthi, Bhai Harnam Singh had stated 
before the larbarah on the 21st of Marsh 1905 
that Hueammat Bbawan, re8ident of Lora Lai 
District, had offered her son to him in the 
Darbar Sahib whom he had initiated as his 
chela by administering to bim amrtt and per¬ 
forming the pahul ceremony, and that be had 
somioated him as bis eaeeessor, This Sardar 


I -1 a r ■»". 

Aror Singh ik the Manager of the Golden 
Temple at Amritsar. He is a 0. I. E., an 
Honorary Magistrate, bolds an influential posi* 
tion, and is generally respected. He is one of 
the prominentmembers of the Sikh community 
and has, no account o^f his commanding posi* 
tion, a unique knowledge and experience of 
the affairs relating to the Tempis. ^ He has 
given evidence in the connected Suit No. 22 
of 1913 concerning the practice of succession 
among the granthie and the qualiflcations 
which a'-e necessary for eligibility of a sandi* 
date. Due weight should, therefor?, be given 

to his opinion in a matter of this kind. At 

the close of bis examination-in chief he has 
described the practice relating to the appoint¬ 
ment of a person to the o65se of granthi. 
According to his evidence, chftaehip, nomina¬ 
tion, election and installation are necessary for 
the appointment of a granlhi. His oral 
evidence fully supports the report which he 
made as to the appointment of Fateh Singh. 
He was olcssly cross-examined as to different 
eucceesioDs in the other branches of the 
granthie and with regard to other matters, 
but his evideuoe remained uoshakeu and 
there is no reason why it should nob be 
believed. 

Partap Singh, of Hira Singh, was also 
examined and qoeabioned on the point. His 
evidence generally supports the statement 
made by Arur Singh. According to him 
when there are many candidates for the office, 
the prowfAii recommend a oandidate to the 
earharah who. in his turn, recommends the 
nominee to the Dspnfy Commissioner. The 
Deputy Commiesioner then passes orders for 
bis appointment. Sante atO mahanti then 
gather together and the selected candidate is 
installed on the gaddi. The granthie in this 
instance recommended the defendant. The 
sarbarah as well recommended bim in accord¬ 
ance with the wishes of the granthie. The 
Deputy Comroissiouer passed ordere for the 
appoinimeot of the defendant. lodar Singh, 
plaintiff, was a mere child at ‘he time. 

The docnmentary evidence, taken along 
with the evidence of these two witnesses, 
clearly proves that initiation as a chela is a 
necersary condition for the appointment of a 
granthi. The other necessary conditions, 
which are to follow, are the nomination, 
election and ioetallation, and ibis is also 
prove! by the evidence of Arur Singh and 
Partap Singh, 



INDIAN 0A8Sd. 


[1921 


730 

IMDiB BINOB t’. PlTBa SINGH. 

Now, we have to eee whether the evidenee 
given by the plaintiff Indar Singh in this ease 
establiaheg either that be ig entitled to 
snooeed merely on the gronnd of his being a 
son or that he was initiated as a chela and 
nominated as a saooessor and was, therefore, 
entitled in any ease to snooeed. Thore is 
praotioally no doonmentary evidenoe in enp* 
port of this olaim. A number of witnesses 
were called to enpport his olaim to snooeed on 
the ground of sonsbip and also to prove the 
faot of bis being made chel i and nominated as 
his euooessor by Harnam Singh. None of 
these witnesses, however, oite any instanoe to 
support their allegation. 

Sundar Singh (P. W. No. I), aged 32 
years, deeoribed himself as the Manager and 
lambirdar of Qurdwarn Akal Bunga, and 
stated that no granlhi oonld appoint anybody 
as bis chela in the presence of male issup, nor 
ooold the chela he an heir and soioessor of a 
deoeased granthi in the presenoe of a son, 
and that, aooordiog to the oostom obtaining 
in the 6^ur/ftrara, the plaintiff was the heir to 
gaddi of Harnam Singh. Oo being question¬ 
ed as to whether heaould oite any instanoe in 
support of his statement, he stated that Le 
oonld not oite any suoh instanoe among the 
granthii. This witness has also statsd that 
when the plaintiff was l^^ year^ old Bhat 
Harnam Singh brought him from TarnTaran 
and held a great Uttao oelehration ard 
then said I thank the Akol Purih” 
(Almighty) “chat he has blessed me with 
a son in my old age. When he growr, I will 
make over the gaddi to him, and take to 
the life of a reolooe." He further eta'ed that 
Harnam Singh had trld him and bis father 
that he had nominated his son as his 
suooessor, but the witress never mentioned 
this faot to the plaintiff’s mother or 
to any of bis next friends. This witness 
made a remarkable statement thai, in order 
to oreate a oAefo, it was nesessary to 
exeoute a doonment. This is altrgaCher 
opposed to the general evidenoa as to the 
initiation of a chela. Harnam Stngb (P. 
W. No. 2) also stated that a son's right to 
Buooeed as a granthi was superior to that 
of a chelot but be also was unable to eite 
any instanoe. 

We do not think it nesessary to refer 
to tbe evtdenae of all the plaintiff's wit¬ 
nesses io detail, as they all more nr less 
ropMt tba 9&nie story, lo opr 


opinion, tbe oral evidenoe does not establiab 
that a son merely as a son is entitled to 
succeed. This ocnolusion is supported by 
the two previous decisions already men* 
tioned, namely, Bhai Bhagat SUgh v. 
Harnam. Singh (I) and Nowrung Singh 
V. Bhagat Singh (2), where it was olearly 
held that the office of granthi was not a 
descendible inheritance. In our opinior, 
therePorp, the plaintiff is not entitled to 
snooeed on this ground alone. 

There is ooe piece of evidence which 
we have yet to consider, as Mr. Moti Sagar, 
Oounsel for tbe appellant, has very strongly 
relied upon its provisions, lb is ihedagtar* 
ul-amal of the Golden Temple, dated tbe 
12th of September 1859, and printed at 
page 271 of the paper book. We shall 
refer to some of its provisions and shall 
deal with the argnment addressed to os 
in re»peat of them. The doMtur ul amal 
purports to lay down certain roles and 
regulations for the management of tbe 
affaris of tbe D irhar Sahib, Amritsar, Tbe 
praambleruns thrs : — 

With a view to remove disputes among 
pAutrit, Habahie, ets, and to manage tbe 
affairs of the Darbar Sahib at Amritsar 
in fature, e'c.'' 

The reason for the promulgation of tbe 
regulation is thus stated 

“It is evident that a misunderstanding 
having ariren among the Fujafit, Kagts emd 
Falalii of tie Dollar Sa?,ib in respect of 
tbe fixed daily allonanees (nanwani) there 
have been disjutes on the subject formany 
years. Now, Mr, Ccoper, Deputy Commis* 
sioner cf Amrilsar, having regard to the 
dignify and honour of the Darbar Sahib, 
which is a Gnrdwara of all the Sikhs, 
left at our dispoeaf, the decision of the 
previous disputes and the making of proper 
arrangement so as to remove disputes io 
the future, etc., etc." 

'1 he framers of the regulations proceed 
to lay down rules for tbe guidance of each 
class of persens doing service at the 
Qurdwara io the following manner: — 

Ola$$ I, Oranthie .—It is the dufy of tbe 
granthii to perform services at (be Ourduata 
of Oranth as usual. Bach of them 

has a i igir granted to him by the Govern- 
ment. They also enjoy the inoems derived 
frem ardiM daily made by the people 

Tisitiog tbe D*fbar wbiob ie dieliqet froo) 
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the inoome derived from the offerings 
deposited in the Treasury of the Dirbar 
Sahib. Bot after the death of these granihii 
who hold iagxrs for their lifetime it will 
be proper that an allowanoe shoold be 
fixed for their snosessors oat of the revenae 
of the jagirt granted for lifetime, and 
partly oat of the inoome derived from the 
offerings made to the Darbar Sahib and 
kept in the Treasory and partly ont of 
the inoome of the jagirt granted to the 
bead granihi in perpetuity as nsaal from 
olden times. 

Olaa lit Fujarii. —The Fu'arii have 
•barge of the safe oastody of the offerings 
aod the aoooonteof reoeipt and expenditure 
of the Treasury and of other affairs son 
neoted with the Darbar Sahib ander the 
•ontrolofthe officer in charge. Their right 
ie enperior to that of the Bagis end 
Bababii who have nothing to do with the 
•barge of offerings and of the Treasury, 
eto. These persona are only Pu}arit, aod 
daily allowanoes are fixed for them from 
offerings made to the Darbar Sahib and 
kept in the Treasury, to be enjoyed geoer* 
ation after generation. 

Clots III, Ragit and Rabahtt, —And lastly 
clots IV Qharalia Treasurer kty keeper and 
munshi. 

It is argued with referenoe to these provi* 
eiona that at least with regard to pu;ar}i it is 
laid down in olear words that they are to enjoy 
the allowanoe fixed for them nation bad naslan 
(generation after generation) which indicates 
a hereditary sucoeesion. This arguoiebt 
derives seme support from the answer given 
to the first question put to the framers of 
thq rules. Next, it is contended that the 
granthis are included in the class of pujatit 
and must be governed by the same roles. 
In the firnt place, having regard to the 
general plan on which the datiut ul amal 
has been drawn op, it is not easy to accept 
the suggestion that granlkit are not a distinct 
class from the pujan'i. They are dealt 
with as a separate class and quite a different 
provision is made in respect of them. In 
the second place, having regard to the duties 
to be performed by the two classes of 
persons and the nature of allowanaee fixed 
for them, the same rule could not have 
been intended to be laid down for both 
the olatsea. We are unable to discover 
Anything Iq the plause relating to the 


granthis to indicate that it was ever intended 
to lay down a rule of hereditary succession 
among them. Mr. Moti Sagar's argument, 
in our opinion, receives no support from the 
provisions of the daslur ul amal. 

We shall now qxamine the evidenoel 
tendered to prove that, in addition to bis 
being a eon, Indar Singh was initiated as 
a chela and nominatsu as a successor by 
Harnam Singh. The witnesses, Sakha 
Singh, Qurbakheh Singh of Tarn Taran, 
Sundar Singh of Tarn Taran, Hukam Singh 
of Tarn Tarar, Nihal Singh of Tarn Taran, 
depose that the plaintiff was initiated as 
a chela at the temple of Tarn Taran by 
the administration of amrii. To the same 
effect ie the evidence of Kirpal Singh and 
Sachet Singh. Guddu (P. W. No 12) has 
eimply stated that when be went to offer 
congratuIatioDB to Harnam Singh on the 
birth of a eon be told him that be had 
offered the plantiff as ardas, and that be 
would succeed to the gaddi after him. He 
stated that ardas had been offered at Tarn 
Tarao. To the same effect is the evidence 
of Nihal Singh (P. W. No. I3), 

We consider (hie class of evidence utterly 
worthless. We have already referred to 
the ceremony of the initiation of a ehela 
which makes it incumbent upop the candidate 
to utter certain mnntrns and wear the five 
Kc. It is impossible to believe that a 
child of 40 days would be able to perform 
the ceremony and get initiated as a chela. 
The ev dense as to the nomination ae a 
successor is eciually DDoonvinciog. P. W, 
Noe. 1, 3, 12, 13, 15, 20 and 21, who all 
belong to Amritsar, have undertaken to 
etate that Hainam Singh mentioned to 
them bis wish that bis son should be hie 
sucoeeeor We entirely agree with the 
learned Senior Subordinate Judge that if 
Harnam Singh bad really intended to make 
the plaintiff bis chela or to nominate him 
as his cuceesEor be would have taken some 
more formal proceedings and would have 

invited men of position to witness the 
ceremony. 

After considering the evidence on the 
record, we have come to the conclusion that 
the plaintiff has not succeeded in establish, 
ing that be was either formally made a 
ehela or appointed a successor. The mere 
fact of tasting amrit at the Tarn Taran 

Temple, to which tbp witnesses baye deposed, 
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even if trae oonld not make him a rhda. 
On this ending the elaim of the plaintiff 
fails and for the porpo^es of Ibissnititis 
not necessary to deiide whether the defendant 
is a doly appointed chelt and is rightfully 
in possession of the gaddi, bat we will 
decide this issne also as it is material for 
• he decision of the connected appeal. Fateh 
Singh, when a child of two or three years 
old, was offered by his mother Mu$Qminat 
Bbawan to Harnam Singh and was accepted 
by him that he was initiated as a chda 
cannot be donbted. Rven some of the 
witnesses of Indar Singh himself have 
deposed that amrtt was administered to 
Fateh Singh at the shrine Batur Sahib 
at Nandir, Hyderabad, Deccan. It was, 
however, contended that as the amut was 
not administered at the Golden Temple, 
Amritsar, by Harnam Singh, the boy was 
not properly oonstitated his c'ela. No 
aathority of oostom or law has been cited 
in support of this ooutention. There is 
orerwhelmirg documentary evidence teiides 
oral evideooe in tlie case, which goes to 
show ihat both in tbe lifetime of Harnam 
Singh and after his death Fateh Singh was 
reoognieed and accepted as the c\ela of Harnam 
Siugh by all concerned. In the mortgege* 
deed, dated the 6th of April 1905, a copy of 
which (naiked as Exhibit P dOis print- 
ed at page 5^ of book A. Bhat Fateh Singh i«i 
described as tbe cheht of Bhai Harnam Singh, 
OTantht. This mortgage*deed was obtained iu 
the name of tbe mioor Fateh Singh by 
Harnam Singh himself and this description 
of the minor mortgagee was given in the 
deed at his own instance. Tbe document is 
actually sigued by him. In the registration 
endorfement again *'Bhai Harnam SingH, 
( 7 rjn<f.i Quru, of tbe minor mortgagee" is 
mentioned as being present. To this eudotse- 
meat also the thumb mark of Harnam Singh 
is appended. At page 61 of the same book 
is printed a copy of a Iea*F, dated the 6*.h of 
April 1905 (marked as Exhibit P. W. a) 
under which the mortgagor, Ifuiammof lehar 
Kaur, took the mortgaged booee on rent froLT 
Bhoi Fateh Singh, chela of Bhai Harnam 
Singh." At page IkO is printed a petition r.f 
objeetioD marked ae Exhibit P 94 by 
Mutammat Malan, widow of Harnam Singh, 
and the mother of the plaintiff Indar Singh, 
in which in tbe heading Bhat Fateh Singh is 
described ae tbe bead granthi aod io para* 


tm\ 

graph 3 of the petition the following state' 
ment is made by Musammat Malan 
Harnam Singh died two years ago, I, with 
the help of my agents, have been managing 
the property of Indar Singh, my eon, and 
Fateh Singh, chela of my husband, from that 
time. There is no neosssity to appoint any 
oilier guardian." At page 115 is printed a 
power of attorney, dated tbe 19fch of Jane 
190d (marked as Exhibit P»90), ezeonted 
by Musanmat Malan in favonr of Bhai Sobha 
Singh in which Muiammat Malan describes 
herself in these words:—‘*1, Musammni Malan, 
widow of Bhai Harnam Singh, pran/At of tbe 
Darbar Amritsar, caste gemindar^ 

resident of Amritsar, Katra Harsa Singh, 
sirharah of Fateh Singh, minor, aged abont 
1? years, chela of Bhai Harnam Singh prunfAi." 
At page 114 there is a receipt, Exhibit P- 
13-^, on behalf of Bhai Fateh Singb, granthi 
of Sn Dirbar Sahib, chela of Bhai Harnam 
Singh, deceased, auder tbe gnardianship 
of Mutammat Malan. This rjceipt is tbnmb 
marked by Mutammat Malan as tbe goardian 
of tbe minor. At page 92 is printed an 
extract from tbe day-book of Darbar Sahib in 
which tbe followiug entry is to be found : — 

" Ardac Fateh Singh, cAc/a of Bhai Harnam 
Singh, who was appointed to day ae gaddi 
n'ithin in place of Bhoi Harnam Singb," etc. 

To the same effect is an entry at page 94 
noling (he succession of Fateh Singh, chela 
o! Bhai Harnam Singb, to the gadii of the 
head granthi. At page 96 is an entry show* 
ing the payment of Ri. 5 by Fateh Singb, 
chela of Bf.ai Harnam Singb, as arda$ on bts 
appointment as granthi. In order to rebut 
the evideios as to the ehelcship of ('ateh 
Singh, evidence was called on behalf of the 
plaintiff, Indar Singh, to show that tbe kirga 
karam (death ceremony) was performed by 
Arjan Singh, aod that Fateb Singh wae not 
present on tbe occaaior, and it was argued 
that bad Fateh Singh been made chela, it 
would have been bia duty and privilege to 
have performed the kirga karam of bic Quru 
Harnam Singb, but this story is falsified 
by both oral and documentary evidence. At 
page 362 is printed the evidence of Frem 
Singh, a witness in Suit No. 22 of 1912, 

He was called to prove certain entries in 
account books. He Htatea that at leaf 
No. 83 of tbe Baht regarding Baba Atalt 
under date the 26tb Sawan 19d4, Be. 2 
are entered oo tbe credit aide as ioe(70i9 
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on aoooaot of ardat made by Fateh S'ngh 
at the time the kirva k‘iTan oeremoDy of 
Harnam Singh was performed The plaint¬ 
iff has there been shown as the ehel'i of 
Harnam Singh. Under the same date an 
entry of Rs. 10 on aeooant of the prio) of a 
doihala and tarhan given to the plaintiff 
in oonneotion with the performanee of AtVpa 
Icaram oeremony of Harnam Singh, ia made. 
The plaintiff is shown as ih^chda of Harnam 
Singh. At page 73 there is an entry showing 
Rs, 3 on aoooant of parthad (food) given to 
Fateh Singh to taste after the kiryi Karam oere¬ 
mony was over. Another entry at the bottom 
of the page shows an item of Rs. 43, on 
aoooant of a tarhan given to Fateh Singh, 
on the kirya karan day. At page 84 there 
is an entry of He. 2 on aoooant of the 
amoont received fr:>m Bhat Fateh Singh who 
gave it by way of ardat to Sri Darhar Sahib 
on the day of hirya karam oeremony to Bhai 
HarnamSihgh.yronMi. Atthe nextpage85 we 
Snd the following entry :—Rs. 12 on aoonant 
of the prioe of the Motrf and tarhan given to 
Bhai Fateh Singh on the cooasion of the 
kirya karam oeremony of Bhai Harnam Singh, 
granthi of >ri Darbar Sahtb. 

It mast be admitted that the oral evidenoe 
on behalf of Fateh Singh in proof of bis 
chelathip and nomination as a soooessor is 
not as strong as it might have been, bat 
the direot dooamentary evidenoe and other 
oiroamstanoes leave no doobt as to his 
appointment as a chela and as a saeoessor. 
The evidenoe as to Mutammat Malan aoting 
as the tarbarah and gaardian of Fateh 
Singh, chela of Harnam Sicgb, oannot be 
ea&ily got over. If Fateh Singh was a total 
stranger and not a chela^ what right bad 
be to meddle with the affairs of the gaddi. 
idutammat Malan, beingitbe mother of Indar 
Singh, plaintiff, would have been the last 
person to admit the elaim of a stranger to 
be the chela and saooessor of her hasband. 
Daring her gaardianehip the lady reoeived 
offerings brought by the defendant. Again, 
the evidenoe as to the eleotion of Fiteh 
Singh by the brotherhood, santSf mahanle 
and ^ pujariee ia equally oonvinoing. No 
partioolar form or prooedare has been laid 
down anywhere as to the eleotion of a 
granthit AQ that appears to be neoessary 
and all that ia shown to have been done on 
auob an osoaaion is that, formally or in¬ 
formally, the opinion of the members of tbs 


brotherhood is asoertained, a mahearnama 
is invariably prepared bearing tbe signature 
of as many mahante, eants and granthit as 
possible and then the matter is reported for 
orders of the Deputy Commlssoner. If be 
is satisSed as to the eleotion, a date is 6zed 
inviting tbe members of the brotherhood 
to assemble for tbe purpose of inetalling 
the eleoted oandidate on tbe gaddi. All 
this is olearly shown to have been done in 
this ease. Artr Singh, a respeotable and 
independent witness, bolding tbe responsible 
post of tbe Manager of tbe Temple, was 
eatiehed as to the wish of tbe brotherhood 
by tbe presentation to him of a mahearnama 
in favour of Fateh Singh and made a report 
to the Deputy Commissioner regommending 
tbe appointment of Fateh Singh. This report 
has been proved by Arur Singh by bis 
evidenee given in this ease. If we believe 
the evideneleof Arur Singh, given ae a witness 
in tbe ease and the statement eontained 
io his report, ve must bold that Fateh 
Singh had been appointed a chela and 
nominated eueoessor by Harnam Singh. Jn 
the report of Arur Singh, it is slearly stated 
that, in oonneotion with tbe ease set up after 
Sunder biogh’s death, Harnam Singh on tbe 
2l8t of Mareh 19: 5 bad olearly stated 
that, in order to avoid aoy of the disputes 
io future, he had nominated Fateh Singh 
ae his snoeessor. Tbe Sardar has, moreover, 
deposed ae a witness in this ease that, hi 
his presenoe, Harnam Singh stated that Fateh 
Singh would sueoeed him, see tbe original 
statements of whiob a translation is given 
on page 371 of paper-book A. Io the 
translation the words “in my presenoe" are 
omitted. There is no reason to disbelieve 
this evidenoe. There being no olear rule 
laid down as to tbe initiatioo of a chela 
or as to tbe nomination of a suaoeesor or 
the eleotion of a granthi, we ought to 
uphold the appointment of Fateh Singh 
as the head granthi if we are satished 
that the evidenoe on tbe reoord justiBes 
tbe Boding that he was installed on tbe 
gaddi with tbe general support of the 
brotherhood and sanstioo of tbe (Government 
authorities. We hold that tbe evidenoe on 
the reoord fully establishes that the tanit 
mahanti and puyan'#, the relations of Harnman 
Singh and bis widow, hSutammat Malan, 
were quite satisBed and agreeable to the 
appointment of Fateh Singh as the he|d 
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^anthi. Id faof, do objeotion was faken 
by Musnmmat MaUn or by any other 
peraon on behalf of Indar Singh, plaintiff, 
denying the right of Fateh Singh and 
patting forward the olaim of the minor 

phiQtiff. In oar opinion, the learned Judge 

of the Coart belcfW arrived at a right 
oonolasioi and we entirely agree with 
him. 

In view of the de6nite oonolasiona at 
whioh we have been able to arrive on the 
positive evidence prodooed on b«half of Fateh 
Singh, we are not prepared to aocept the 
negative evidence tendered on behalf of 
Indar Singh, defendant. This evidence 
almost wholly ooneists of oral depositions 
of witnesses, some of whom belong to 
Amritsar and have been examined in Coart 
and others belonging to Nandir (Nizam’s 
Dominions) who have been examined on 
Commissson ? Very little weight attaches 
to the evidence of this oUss. 

Amritsar witnesses try to show that 
there was no nomination or election of Fateh 
Singh. It is very easy to say so, bat can 
this oatweigh the ddbomentary evidence on 
the record P The mahtarnama which was 
signed by iants, mahants and pujarii was a 
very etrong piece of evidence proving the 
sense of the people to which farther 
weight was given by the sanction of the 
Deputy Oommissioner. It is true the 
mahuirnama has not been prodaced, bat 
its non.production is not doe to any fault 
on the part of Fateh Singh. It was 
extracted by some one from the record 
relating to the appointment of Fateh Singh. 
The application printed at page 132 of 
the book A. shows that thie fact was brought 
to the notice of the proper authority. That 
record has been sent for and from its 
saamination we 6nd that the paper No. 
ft on it was the mahMarnatna and it has 
been removed and another paper without 
any signature on it has been substituted 
in its place. Secondary evidence as to its 
•ontents was, therefore, admissible. Sardar 
Arnr Singh has deposed to its contents and 
■aid that it bore the signatures of tanft, 
mahanitf etc. The document now found 
on the record, therefore, cannot be the real 
mahtarnama as it bears no signatures. We 
^have already held that positive oral evidence, 
aupported by undeniabre docamentary 
evidence, proves beyond any reasonable doubt 


tl92l 

the fact of the election of Fateh Singl) by 
the brotherhood. We, therefore, do not 
believe the oral testimony of wttnsssas 
who have come forward to prove the 
negative. 

The evidence given by the Nandir witnesses 
is not of much value. They depose that 
amnt was administered to Fateh Singh at 
Hatur Temple at Nandir. This evidenca 
has been relied upon as showing that the 
ceremony of the administration of amrit at 
Haznr Temple negatives the possibility of 
Fa'eh Singh being the cheli of Haroam 
Singh. We fail to see the force of this 
argument. Admittedly, Harnam Singh himself 
bad taken the boy to Sazur Sahib and 
was present there on the occasion of the 
administration of the anrit. It is not 
saggested or shown that some one else bad 
administered it. These witnesses have also 
given their opiuioo that a son ought to 
eaoceed, and tiiat in the presence of a son 
a chela cannot sncceed. They have, however, 
like the Amritsar witnesse*, failed to cite 
any instance. The whole of the plaiotiff’s 
evidence, in oar opiaion, is valaeless aod 
fails to establish the case sat up by him. 

For the reasons set forth above, we 
affirm the decision of the Ooart below and 
dismiss the appeal with costs. 

Appeal diimiued. 


LAHORE HIGHOOURT, 

FiasT OiviL ArpiAL No. 3009 of 1916. 

May 15, 1920. 

Present Mr. Justice Scott Smith and 
Mr. Justice Abdul Raoof. 

INDAR SINGH, miroB, Tgaooaa ARJAN 
SINGH, AND AHOTflia—DifllfDAUTS— 

' Appillauts 
vertue 

FATEH SINGH— PLAiiiTif/— 
RlSPOMDiMT, K 

Religtom Inslitution-^Ooldsn Tjmpl#, Afnnts(^-^ 
Qmnihi—Sucesuhn to properly aeqairsd by Qranth»-p 
Self-aequUHion of Orantbi—./vilyrrwaf, previous, aa1nis^ 
eibiHty ef, * 
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A person who holds the oflico of ijranthi of tb® 
Golden Temple at Amritsar is at liberty to spend the 
incomo of his oflice in any maimer he pleases, and is 
not bound to spend any portion of it in charity. If 
ho acquires property out of such income, ho is free 
to dispose of it as he thinks l>C3t, and uiiIohs sucli 
property is dedicated by him to religious purposes, 
the property descends on his death to his natural 
heirs according to the usual rule of inlieritance. 
Whore, however, a j/ninthi succeeds to property from 
ODOther granthi to the exclusion of natural heirs, 
there is a presumption that such property has Iwen 
dedicated to religious uses, even in the absence of 
positive evidence of actual dedication,[p 73^, col. 2.] 

A judgment in a suit holding that the property 
attached to the office of is xcalcf and inalien* 

able, is admissible ina sub.scquent suit for the purpose 
of showing that at the time it was given the right of 
the jranthj to alienate was called in question, [p. 737, 

ools, I Si 2 J 

First appeal from the desree of the Senior 
Sobordinate Jodge, Amritsar, dated the lOtb 
of Oatober 1916. 

Lala Sdoti Sagar, R. B , Messrs. Santam and 
iiuliammod Rafi, for the Hon'ble Miao Mu- 
hanimad tihoji, K. B., for the Appellants. 

Mr. 0. Bcvun»retm'tn, Balthsbi Te't ChaiiJ^ 
and Lala hart Cha}id, for the IReapondent. 

JUDGMENT.—The properties in dispote 
ID the ease ont of wbiob tbe present appeil 
arises were in tbe possession of Haroam 
Singh, bead granthi of the Golden Temple, 
Amritsar, who died on the 29th of Jaly 
1907. The plaintiff-respondent, Fateh 
Singh, who elaima to be bis chela was dnly 
installed in tbe office of bead granthi in 
BoosessioD to the deoeased on the 4th De- 
•ember ^ 1907. The defeodant-appellant, 
Indar Singh, it tbe son of the deoeased 
Harnam Singh. Hia age was aboat one 
year at tbe time of bis father’s death, and 
he was, therefore, only about 7 years of age 
when the present suit was instituted in 
1913. Fateh Singh was also a minor at 
the time of Harnam Singh’s death, and the 
widow of Harnam Singh, who is the mother 
of Indar Singh, was tbe guardian of both 
the present parties. No olaim was put 
forward on behalf of Indar Singh to suoseed, 
Harnam Singh as bead granthi at the time 
of the latter's death and Fateh Singh was 
installed in the offloe without opposition on 
*ne part of any one. About 190J disputes 
arose between the parties in respeet of tbe 
P^operbiee left by Harnam Singh, and Fateh 
Btngh instituted the present suit to obtain 
posaeasion thereof .on the 22Qd of April 

'i7th of May 1913 a suit was 
PBtitutad on behalf of Indar Singh (oobta^ 


thsoffijs of head grint/n for himself, and 
for tha disnissal of Fateh Singh therefrom. 
That sail was dismissed by tbe lower Court, 
and Civil Appeal No. 907 of 1917,* wbiah 
we have heard alocg with the present 
appeal, was lodged from that order. 

In tbe suit brought by Fateh Singh a 
decree was given for tbe properties in list 
A., 6led witb'the plaint, and for Rs. 5.940 
on account of inoome of tbe properties in 
BQ't ootof Ro 10,4i3 actually olaimed. The 
suit for tbe properties contained in liste C, 
D. and E. was dismissed. From this order an 
appeal has bsen lodged on behalf of Indor 
Singh. Fateh Singh has not appealed as 
regards the portion of bis claim dismissed 
nor has he 6Ied cross-objections in the 
appeal of Indar Singh. Oar judgment of 
to-day’e date in Civil Appeal No. 907 
of 1917 should be read along with tbe present 
judgment and our Endings recorded therein, 
80 far as may be necessary, should be taken 
as findings in the present case also. We 
have dismissed Indar Singh’s appeal in tbe 
other case, and in our judgment have held, 

in^cr alia :— 

(L) that the office of granh^i is a religious 
office ; 

(2) that a son has no right to auaoeed bis 
father in this office merely on the grouud that 
he is bis son ; 

(3) that Fateh Singh was the chela of 
Harnam Singh and was duly appointed ae 
bead granthi of the Golden Temple in sue* 
eessioD to him, and that be is entitled to hold 
that office ; 

(4) that Jawahar Singh, tbe predecsssor* 
in-office of Harnam Singh, succeeded thereto 
as the c/icfa of Jassa Singh with tbe approval 
of tbe brotherhood ; 

(5) that Harnam Singh was the chela 
of Jawahar Singh and eucoeeded to tbe office 
of granthi as such, and because be was duly 
appointed thereto, and not because be was 
the brother of Jawahar Singh. 

There are at present three granthU at¬ 
tached to the Golden Temple, whose pedigree 
is given in the judgment of the lower 

Court at page 411 of the main paper-book 
whieh we call A. It is given more folly 
in the document relating to tbe appointment 

granthi of Fateh Singh dated (he 15th 
August 1907, marked Exhibit P 18 
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printed at pagew 88, ei , of the paper book, 
The two Bret gra7ithif are not ehoivo in 
these tables. They were Budha and Gowal 
Dip, respeotively, the latter haying b-eo 
aaoaeeded by Chanohal Singh. At 6rat there 
was only one i/ran/4i,^bQt after Atma Singh 
there were three. The line of the head 
ffrar.lht started with Bnai Sham oingh. In 
that line the snooesuon has always gone 
from^urato eheh for though Harnam Singh 
was the brother of Jawahar Singh, it has 
bsen found that he enssseded him as his 
cheh and not as his brother. In this line 
Harnam Singh is the first gran/hi who 
has left a sor, and this aosoonts for the 
dispute between his sm and his rieh. 
When Jawahar Singh died, there was a 
dispute relating to his saaaession. Harnam 
Singh’s title to euoaeed was disputed by the 
other two granthu Hira Singh and Bbagat 
Singh. In l’iS7 they instituted a suit 
against him for a deoUration that his sue- 
eession to the gaddi should be oonsidered 
unlawful, and that he should be dispossessed 
of the properties detailed io the lists Bled 
with the plaint and said to be oonoeeted with 
the gadii, and that the possession of the 
same should be giyen to them, the plaintiffs. 
That suit was eyentually deoided by a Baosh 
of the Ohief Court, the judgment of which 
is reported as Bhai Bhigat Singh y. IJarnam 
Singh (1). It was there found that “the 
rale of suoaession in the easeof the 2)ar6ar 
Sohib, or Golden Temple, at Amritsar, has 
been that the gaddi nathim haye nominated 
SBssessors who haye been installed in each 
ease without objeotion.” It was held “that 
no good grounds existed for applying the 
doftrine of suryiyorsbip to the ease of 
snoaeasion to the office of gr>inthi,** and 
that the plaintiffs had failed to proye that 
they were themselyes the rightful suaaessora 
to Jawahar Singh, or that Harnam Singh’s 
aontinuauae in the offiae of wbioh he was 
in aatual possession was opposed to any 
customary rules goyerniug the institution. 
The result of this decision was that Har- 
nam Singh aontinned to hold the office of 
grantki and to remain io possession of the 
properties previously held by Jawahar Siugb. 
The lower Court has now held that Jawahar 
Singh was the chtla of Jassa Singh and sueeeed* 
ed him as euob, and did not get bis properties 
and the gaddi on aaoount of a deed of gift 
(1) 49 P. B. 1692. 


tmi 

said to have been executed by Jassa Singh 
in bis favour. It has also held that the 
properties in the hands of Hsrnam Singh 
and his predecessor in^offiss as granthi are 
and attached to the offise, and that 
Indar Singh merely, as the eon of Harnam 
Singh, has no right to euaoeed to them. 
The suit has been dismissed as regards 
certain propsrcies which were acquired by 
Harnam Singh himself out of his ioaome 
and in regard to which it has not been 
proved that they were dediaated to the office 
of granthi. It is common ground that a 
gratthi o\n spend the income of bis office in 
any way be likes; he is not bound to spend 
any part of it in charity ; he oin acquire 
property out of his income, and can dia* 
pose of that properly in any way he likes. 
If he acquires property and dies without 
haying dedicated it to religious purposss, 
there is no reason why it should not 
descend to his natural heirs according to the 
□ sual rule of inheritance. 1^ however, it 
ie shown that any part of the property 
has descended from ooe granthi to another 
to the exclusion of the natural heirs, then 
it appoars to os that a presumption must 
arise that snob property baa been dedicated 
to religious uses even if there be no posi* 
tive evidence of actual dedication. In this 
connection, we have been referred to Bam 
Singh y. t^ehal Singh (2) where, at the 
bottom of page 470*, the following passage 
occurs: — 

“ffo one would have any doubt that if 
a Sadh himself acquires property, and does 
not devote it to religions purposes (and a 
Sodh can acquire property), he remains 
absolute arbiter of the disposal of the pro* 
perty ; but if the property has once passed 
to a chdi in virtue of his being chela to the 
exclusion of natural heirs, it certainly 
would be only reasonable to hold that the 
ehr.l I must treat the properly as religious.” 

In the case of Bar Par$hid y. Sadhu (3) 
a Bench of the Ohief Court, io considering 
the oase where a trust bad been created 
by the Nai oommanity for the maintenanoe 
of a Smadhf made the following remarke 
at page 96t : — 

*Tbie record is equally oousistent with 
(2) 186 F R 1660. 

18) 82 Ind. Oac. 604 81 P. W. B. 1916. __ 
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the allegation that 8hib Cbaran Gir held 
the property as trastee, and does not, in 
oar opinion, mean that be was the private 
owner thereof. The oral evidenoe on the 
point 16 altogether worthless ; bat the faot 
that the eaoseseion to the entire property 
has been admittedly from Guru to cheh 
irreeistably points to its being a religioas 
troet. ” 

The 6rst two items in list A. dealt 
with by the lower Conrt are some ehopa in 
the rise market, and in the wheat market 
in the oity of Amritsar. In oonneotion 
with these, the lower Goort has referred to 
a jadgmect of Sardar Sbamsher Singh, 
whieh was given in a salt oontesting the 
right of the then grjnthi, Jawahar Singh, 
to alienate these shops. The judgment in 
qaeation will be found printed at pages '^07« 
210 of the main paper book wbioh we 
will eall A. It ie dated 2l8t April 1870. 
It was held therein that the property was 
tcakf and was attaohed to the gaddi^ and, 
therefore, ooald not be treated by the 
granthi as bis private property. Tbemort* 
gages made by him were, therefore, oan- 
soiled. It has been strongly oontended ba* 
fore as on behalf of the appellant tbit 
this jadgment is inadmissible in evidenoe 
for the porpose of pr:.viog that the pro* 
party then in diepnte ie unkf and inalien* 
able, Ooansel for the respondent oontends 
that the jadgment is admissible ander 
seotion 13 of the Indian Evidenoe Aofc. 
The admissibility of saoh judgments is 
diseossed at great length in Amir AH and 
Woodroffe’e Law of Evidenoe, 5th Edition, 
at pages 170, etseg. The learned authors 
referred to the ease of Ouija Lai v. Fatteh 
Lai ( 4 ) in whioh it was held that eaob 
judgments are inadmissible in evidenoe 
as traneaotions" nnder seotion 13 of the 
Evidenoe Aot or as “ faots ” under seotion 
11, or under any other seotion of the Aot. 
The learned authors have gone on to point 
out that the Madras High Court oonoorred 
ID the deoision in Ramasami v. Appavu (5) 
The authors also oonsidered various rulings 
of their Lordships of the Privy Oounsi), 
and finally same to the oonslusion that 
ensh judgments are not relevant as desisions 
on points at issue. The matter was also 


W?5aind.Doo.(K. 1)112. 

• '(6) 12 M. 9,18 Ind.Jur. 10,4 


Ind. Dec. (.v. 9.) 350, 



elaborately disoussed by Mr. Justioe Beaman 
in the ease reported as Mohamad Amin v. 
Hasan (6). The learned Judge’s eonolusion 
will be found at the bottom of page 157, 
from whioh the following passage may be 
quoted :— 

All the beat authorities, 1 think, agree 
that a judgment gua judgment and in res* 
peat to its oontent^, oertainly is not suoh 
a ‘transaotioD* or Snstanoe,’ but it may be 
the simplest and most oonvenient proof of 
the transaotioi), namely, the litigation, or 
the instanoe, namely, the assertion by the 
plaintiff, and the denial by the defendant 
of the right. So limited, there would ba 
DU great objection or diffioulty in the way 
of admitting the judgment. Its probative 
effsot would then be no more than this, 
to establish that, at the time it was given, 
there ba I been a transaotion bstween the 
parties to it in wbioh the right in question 
bad bsen asserted or denied....U being oon* 
oeded, as 1 think on a oorreot reading of 
the best authorities, it must be ooooeded, 
that if judgments of this kind are admissi* 
ble at all under ssotions 43 and 13 they 
are admlesible only as the simplest proof 
of a transaotion or au instanoe within the 
meaoiog of the Utter seotion ; it follows, of 
oiurse, that the proof oannot be taken 
beyond the thing to be proved, and the thing 
to be proved is no more than that there was 
an assertion or a denial, not the grounds upon 
wbioh a Judge held that the assertion 
or the denial was good or bad in Uw.” 

We have no hesitation in agreeing with 
this interpretation of the law and we, 
therefore, oonsider that the judgment of 
Sardar Sbamsher Singh oan only bs treated 
as admissible for the purpose of showing that 
at that time also, the right of the granthi to 
alienate oertain property was sailed in 
question. The finding of the Court that the 
property was wakf and was attached to the 
gadti ie, iu our opinion, not relevant. 

At page 279 of paper-book A. is printed a 
translation of a oopy of a oopy of a so oalled 
deed of gift wbioh appoints Jawahar Singh id 
pUoe of Jassa Singh prunt^i. Now, in regard 
to this, it has bean objeoted that the daed hae 
not baeu proved in this ease, and Counsel 
for the appellant has quite failed to show us 
bow it has beau proved. But even taking 
this dusument at its faoa value, we do not 

(6) 31 B. 143 at p 167| 9 Bom. L. B. 45. 
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consider tliat I'fc ahowe that Jawahar Singb 

soocic£dpd to .laasa SiriRh’a ofBoe and the 
property held by him in virtue of a gift. The 
deed purports to convey not only all Jassa 
Singh a property bat also the of the 

Darinr SahU ,.e . iho offioe of graMt. 

It purports to be Signed by ti e (jranthis and 
mahar>ls of other religious institution* in 
Amritsar, and in our opinion it ehould really 
be locked upon as a deed appointing Jawahar 
Singh as fuaoesscr of Jassa Singh. In this 
oonneotion mcoh slress is laid by Counsel for 
the respondent upon certain admiseions of 
Ja« ahar Sirgh err taired in the written pleas 
filed by h.ni in the case of Bhagat Singh and 
Uiwan bingh venuM Jawahar Singh fsee 
pages 212 21 .'d, paper bor k A) In ground No. ^ 
he sates that all kinds of properly attaoled 
to the isrtiil hold by the appellant 

t^e . Jawahar S.r gh. In ground Nr, d he raja 
it IS a fact tl fit tie appeilanfs <?f 4 ru (Jassa 
Sirgh) with the apprcvalof the Jiauef the 
eardarA and the sodh sangat made over (o 
the appellant all the property atteohed to the 
(faddt inclndiDg the land in dispute and 
appointed him a gaddi naghin exesuliog a 
doenment lothecffeot whioh was also signed 
by the respondent’a Gnrtt This, in onr 
opinion, rhowa ooi.olosively that Jawahar 
Singh considered the so sailed deed of gift 
to be a deed appointing him to the gaddi 
and transferring to him all the property 
attached thereto. Jawahar Singh was duly 
installed on the gaddi and, therefore, as a 
matter of oonree, obtained pospession of all 
the properly attached to the Qoddi. 

The lower Court has laid stress on the 
fact that in the 18h7 suit Bhagat Singh and 
Hira Singh, in ihtir plaint referred to the 
properly in dispuie as being oonneoled with 
the oaJdi Harnam hingb, in bi 9 wrillen 
pleae, said that being the real brother aud 
chela of Jawahar Singh ho was. by law and 
onetoin, the rightful heir to the gadai, and 
that according to ancient epstom he was 
appointed gaddi nothin by the sanfg^ the 
mahanlf, the pufotie, and the Darbar 
Oommittce, and that be could not be dis¬ 
missed after ecob appointment. The defend 
ant, in that case never pleaded that, even 
if be was cot entitled to the gaddi, be was 
entitled to inherit the property of Jawahar 
Singh becaaee be was bis brother nor did 
he dispute the averment in the plaint that the 
property in dispute was connected with the 
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gjddi. Bhup Singh, the father of Jawahar 
««ngh, had three sons, vie , Jawahar Singb, 
Harnam Singh, and Jit Singh. A state- 
ment of Bbop Singh made by him in the 
case of Bhagat Singh versut Jawahar Singh 
on the 2^th April 1876 (Exhibit P.l20) is 
printed at pages 33 3 1 of paper-book A In 
that statement he said : **my bouses and pro¬ 
perty are not allaobed to the g;ddi (Darbar 
Sahtb), This property of mine shall cot be 
inherited by Jawahar Singh as he has become 
a disciple of a panth. I have offered him 
to the Darbar Sahib. I have got two other 
sons, and the properly shall be inherited by 
them.” Now, Jawahar Singh, actually 
succeeded to the office of granthi and got all 
the property held by Jaesa Singh during the 
lifetime of his father Bhup Singh, Jawahar 
Singh died before his father, and the offiie 
of grnnthx together with the property went 
to Harnam dingh. Bhup Singh died sob* 
sequently, and Jit Singh, bis son, admittedly 
inherited the whole of his property, no part 
of it going to Harnam Singb. Harnam 
Singh never claimed a share in it, nor did 
Jit Singh claim uny share iu the properly 
of Jawahar Sirgh, These facts are import¬ 
ant as showing that the property of Jaesa 
Singh descended to Jawahar Singb, and from 
bim to Harnam Singb to the eiclueion of tbe 
natural heirs. Prima facie, the inference to be 
drawn from this is that tbe property, wbiob 
eo descended, is attaefaed to tbe office of 
granthi, and was dedicated thereto. 

It remaine for us to consider from whom 
the property now in dispute has come. Tbe 
lower Court has satisfied itself by (racing it to 
Jahawar Singh, and has held that any pro¬ 
perty which came down from Jawahar Singh 
to Harnam Singh most be wahf and attached 
to the gadii and most now go to tbe gaddi 
naehin, i,e,, Fatteh Singh. We proceed now 
to discuss the items texiatim in (be same order 
as the lower Ccurt bas done: 

Item$ So$, 1 and 2.—These are the shopsi 
six in the rice market, and five in tbe wheat 
market, whioh have already been referred to- 
It is admitted before os that they are 
ideolical with certain shops whieh were 
claimed in tbe Auit brought by Bhagat Singh 
and Hari Singb against Harnam Singb after 
tbe death of Jawabar Singb. Their identity, 
is also admitted with those which were the 
enbjcct of the cuit decided by Sardar 
Shameber Singh ; but we hare already bel d 
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that the jadgmentio that sait is inadmissible 
in evidsDoe. It is argued on bebalf of the 
appellant that there is no proof that these 
shops were in the possession of any grar.tfii 
prior to Jawabar Singh. Now in oonneotion 
with these shops, and other items of property 
in dispute, Counsel for the respondent has 
referred us to nameroae entries in eertain 
aoooQot boobs said to have been made by 
Bhai Sujao Singh and Ehai Jassa Singh, the 
grandfather and father of Jai Ram 

Singh, P. W. No 24, whose statement will 
be found printed at pages 355 and 

356 and 375 of paper-hook A. Jairam 
Singh was a servant of bhji Jawahar 
Singh and Bhai Harnam Tiogh, granthit, and 
is now servant of Bhat Fatteh Singh, granthi. 
He etatei that his father and grandfither 
were similarly servants of the granihis of this 
line. Their duty was to realise money and 
to kiep asoounts. He prodooed two aeooaot* 
books whioh be says were found from a box 
in possession of Fatteh Singh. He says 
that they eontaio entries in the handwrit* 
ing of bis grandfather and father. He did 
not see his grandfather and thereforr, eac* 
not, of ooGr«)e, identify bis handwriting. 
But the aooount-books were, io our opinion, 
prodooed from proper ooslody within the 
meaning of reotion 90 of the Bvidenoe Aot. 
The entries relied npou are all maob more 
than 30 years old and we therefore, presume 
that they are in the handwriting of Bhai 
Sujan Singh and Bhai Jassa Singh as they 
purport to be. The books appear to be 
regularly kept aosoant books and in 
our ^ opinion the entries in them are 
admissible in evidenoe. Io oonneotion with 
Items Nos. 1 and 2 of the properly io 
dispute, Counsel has referred ue to entries 
printed at pages 160, U2 and 173 175 of 
paper^book A. The entry on page 160 is 
one of Rs. 8 9 6 on acoount cf plastering of 
the shops situate in kanak mandi, in the baud- 
writing of Sujan Singh, dated 24*.h 
5am&.H887, oorrespooding to A. D. 1830, 

This entry ie, therefore at the present time 
about 90 years old. It is not proved that 
there is any other shop io the kanak mandi 
Other than those in dispute to wblab this 
•ntry eonld refer. The entry on page 162 

1 o 1895, and is an entry of 

fr* * “ ^ Meount of earth thrown in front 
Of a shop situate in kanak mandi. The shops 
IQ dispaU art in kanak mandi, and, in Iht 


absenee of any evidenoe to the oontrary, there 
is no doubt that this entry refers to these 
shops. The entries at pages 173-175 also 
refer to numerous items of expenditure io 
oonneotion with the shops situate in kanak 
mandi in the year Saiabit 191^. Jassa Singh 
granthi died in 1913. We agree with 
Counsel for the respondent that the praaenoe 
of these entries is quite suffieieut to prove 
that these shops were io the possession of 
Jassa Singh granthi. 

Itim No. 3.—Two shops in the Afim 
Bazar and two shops in Okank MalU Singh 
whioh together ooostitute one blook. On 
behalf of the appellant it is uot admitted 
that these shops were iu dispute in the 1887 
suit, but we have oerefally oompared the 
plans filed in the present and in the former 
suits at pages 418 and 187, respeotivsiy, of 
paper-bpok A., and we baveluo doubt (hat 
they are identioal. The situatiou is the 
same and we folly agree with the lower 
Court that the identity has been proved. 
The old aooounls oontaiu numerous entries 
relating apparen’ly (0 these shops. The 
6r8t entry printed at page 160 was one 
of Re. 1 0 9 on aoeount of reeds for the 
chhappa^ of the shop situate in Ohauk Malla 
Singh. Oo page 161 there is an entry of 
R 9 . 7-15-0 on asoount of flooring of the shopi 
situate in Ohauk Malla Singh bearing date 
Samhat 1895. The seoond entry on page 162, 
Ri. 6 6 Oof Fombat 1895 also refers to shops 
in 0-^uuk Malla Singh. So does the sesond 
entry on page 163 and the sesond entry on 
page 161. The aooonnts on pages 177-180 
contain an asoount of numerous sums spent 
on shop! situate in Ohauk Malla Siugh nnler 
date Maghar Sambat i9u6 These entries all 
raUt) to the time of Jassa Singh granthi, 
and, in our opinion, it is alearly proved that 
these shops were id bis possession. 

Ilam No. 4—These are two shops and a 
house at the bask of them situate in Katra 
Sufaid or Obitta. It is admitted that this 
property was iu the posseesion of Jawahar 
Siugh, granthi, but it ie eontended that be 
himself bought it. At page 235 of paper- 
book A. will be found a translation of a re¬ 
gistered deed of sale, dated the 26tb June 
1883, exeouted by Qurdit Singh and Snndar 
Singh in favour of Jawahar Siogb, granthu 
This was a deed of sale of two shops toge^ 
tbsr with a roofed ia6al eUqetf iq 
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Safaid, oity Amritsar. The sale was for a ood« 
BideratioD of Ro. -50. Mr. Tek Chand, Vakil, 
for the respondent, admits that item No. 4 
of the property in dispnte is the same as 
was transferred by this deed of sale. He 
refers, however, to the statement of Arjaj 
Singh, D. W. No. 3, page 392, line 2d. paper- 
book A., where the witness stated that he, 
i.«„ Jawahar Singh, gifted two shops in 
£aira Snfaid to B/iat Rattan Singh. Rattan 
Singh got possession cf these shops after 
the gift. He afterwards sold them. The 
oontention is that these are the same shops 
whioh Jawahar Singh gifted to Rattan Singh, 
and whieh Rattan Singh’s sons enid 
baok to Jawahar Singh. Jairara Singh, 
however, (see page 3:7. line 6 of papei buok 
A), stated that Bhai Jawahar Singh did not 
gift two shops in A’alru Sufaid to Rattan 
Singh. OoQDsel has referred ns to oertain 
entries in the aaeoants at pages H5 
whioh relate to the property in Chitta Kotm. 
It is, however, in oar opinion, not shown that 
Item No. 4 is the fame as was in the poseer 
sioD of Ja*8a Singh. At a)) eventr, it is 
admitted that this property wa? purobased 
by Jawahar Singh himself. They are not 
traoed farther baok than Jawahar Singh. 

lUmt ho. Haihiwoli, sitnate in 

Kucha Snkhdial, Kttra Rarogarian, oity 
Amritsar. It is admitted that this property 
was in dispnte in the 1887 snit and, therefore, 
it oame from Jawahar Singh. At pane 162 
tf paper book A. will be foond an entry in 
the aooonnts of Rn. 0 8 0 on aoooant of earth 
for the Hathiuoli Ilaieli, In the absenoe tf 
any evidenoe to the contrary, we hold that 
Ibis entry refers to Item No. 5. It is of 
Jassa Singh, grdnlht*$ time. We have no 
doabt, therefore, that this item of property 
was in the possession of Jasea Singh 

Item No. 6.—A Tawela in Bator Mai 
Sewan. It is admitted that this properly 
waa in dispate in the 1S87 Bait; in other 
worde, that it deeoended from Jawahar Singh 
bat there is no evidenoe to show that it was 
io Jasea Singh's poeseasion. 

//emNo.7.—A shop in Kucha Charat Singh, 

It was not elaimed in the 1887 snit, bat 
CoQQfel for the apirellant admits that it 
tame from Jawahar Singh, granlhi. It is 
bnill 00 tiatool property, and the entries cn 
pages ItO 151 of poper book A. are said to 
ufer to it. Tbeea entries relate to a abop 
in Ealra Cbarat Siogb aod show that 


Jawahar Singh, granth', wab in poasesaion 
of the site, the annaal rent being Rs. 4, 
There are namerons entries in the 
aoooDnts referring to this shop. On 
page 162 there is an entry relating to the 
half yearly Monieipal tax for the site nnder 
the shops sitoate in Kaira Charat Singh, 
thoagh the amcont debited is not entered. 
On page 163 there is an entry showing 
that R^. 5-11 0 were spent on aooonnt of 
plastering shops in Kotra Cbarat Singh. 
There is another entry on this page of Re. 1 
on Rodoont of a log of wood to be Deed io 
the shop in Katra Oharat Singh. At the 
bottom of page 164 there is an entry of Rs. 3 
debited on Hooonnt of half yearly Mnnioipal 
tax paid for the site onder the shops in 
Kat'o Cbarat Singh. There is another entry 
relating to it on page 165, and we son- 
eider it to be folly proved that this item 
of the property desoended from Jassa Siogb, 
granthi. 

Item No, 8, — A butgih with a shop and a 
room. This property is admittedly teak/. 
No argomente have been addressed to as in 
lesreot of it. 

Item No. 9 —A two and a half storied shop 
in hotra Harsa Singh. It is admitted that 
this property was in dispote io the 1887 soit 
and, therefore, desoened from Jawahar Singh. 

On page 24 of paper book A. will be foond 
printed a translatioo of a plaint, dated the 
Izth May l6'5 6led by Jawahar Siogb, 
granthi, against Nihal Singh in whioh he 
asks for possession of this house. The 
lodgment in that soit, wbish will be foond 
at page 214 of paper book A , refers to this 
property as otlaobed to the gaddi ; hot this 
jodgment is inadmissible in evidence, The 
property is not traoed farther baok than 
Jawahar Singh. 

If m No 10. — A two storied shop in Ohauk 
Baba Atal together with a tmadh and a lhara. 

The tmadh is that of Bhai Sham Siogb, 
the predfoe^sor-in oEBse as granthi of Jassa 
Singh. We have been referred to an entry 
in the Register of iharat in the Amritsar 
oity at pages 38 39, paper-book A., wbiah 
shows that Jassa Singh was in possession, 
of a fhara with a tmadh in 1883-84. It ifl 
alleged that this entry relates to the Mara 
whioh forma part of this item, bat the 
identity is not established, and it is to be 
noted that Jassa Siogb died long before 
1883. It is admitted that tbie property- 
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was in the pooeeesion of Jawahar Sinf^h, bat 
it is ooDtecded that thcash the tmudh may 
be tpaAf' it dees not follow that it and tbe 
thara and the shop are a'taobed to the offioe 
of head granthi. This property was not 
olaimcd in the 1887 Foit, and paragraph 3 
at page 435 of the judgment of the lower 
Ooort shows that tie plaintiff’s Pleader 
stated that it was not claimed in the pre- 
Tions eait as it eontained the imadh of Sham 
Singh, granthi, and woe not a property 
attached to the gaddi. If it was not 
attached to tbe gaddi at that time we do 
not quite see bow it can be said to have 
become attached to the pudit during the in¬ 
cumbency of Harnam Singh, granthi. Tbe 
shop was built by Harnam Singh and a suit 
wae brought by Narain Siogb and others to 
restrain him from building it, see page 345 
of tbe paper'book. We have no informa¬ 
tion as to wbat the result of that euit wae, 
but apparently Harnam Singh was allowed 
to build tbe shop, for it is in existence at 
the present time. As to the xmad^ of Sham 
Singh there appears to be force in the 
contention of tbe plaintiff's Counsel that it 
was probably set up in tbe time of bis 
BDOcessor Jaesa Singh and it appears probable 
that Jassa Singh and his saooessor have 
been looking after it. We think that the 
Bmadh and thara in front of it should be held 
to be attached to tbe paddt but not tbe shop 
No. 543. 

There certainly is no evidence that 
Harnam Singh dedicated tbe latter which 
be built to religious usee, 

Item No. 11.—This consists of a dharam- 
iala and the sbsps at Taro Taran, a 
town some 12 miles from tbe city of Amritsar. 
It was admittedly in tbe possession of 
Jawahar Singh, but Hsrnam Singh appears 
to have purchased and annexed to tbe 
original property a strip of ground and to 
have re-built tbe whole of tbe property. 
There Was a 6ao2i or well in this property 
and there was a dispute about it between 
the Municipality of Tarn Taran and Har- 
natn Singh, granthi, (see copy of an applica¬ 
tion by Bhai Harnam Singh marked Bihibit 
115, printed at page 50 of paper book A). 
In this Hat'oam Singh states : ‘*we have been 
holding possession of the said biolt from tbe 
time of our ancestorr, that is to say, for 
six generations back. We have been holding 
o| ^9oli the time it was 
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built by Budba Mai.” Budba Mai is the 
name of the 6rst granthi and it was be 
to whom Harnam Singh was referring in 
his application. It has never been contended 
that this property was in tbe possession 
of Harnam Singh’s natural family for 
six generations and when be referred to 
its having been in tbe possession of bis 
anoestors for six generations we have no 
doubt that he meant that it was in the 
possession of the previous six granthie. It 
was admittedly in the possession nf Jawahar 
Singh grar.lM. At pages ti and 7 of paper- 
book A. will be found an extract from tbe 
Khana thumati papers of Tarn Taran pre¬ 
pared in the Settlement of 1852. This 
shows that Jassa Singh, chela of Sham Singh, 
granthi, was in possession of five shops, 
Nos. 430-434. No. 430 is shown as lying 
desolate, No. 434 is shown to bs ^dharamsala, 
No. 432 is shown to be in possession of 
Dusandhi, a grain parebar, for the past 12 
years; No. 433 is shown as in possession of 
Hakam, and No. 434 in tbe possession of 
ToU Singh, son of Jbanda Singh. Now, in 
the Khana shwnari papers prepared in 
1883 84, printed at pages 140-141 of tbe 
paper-book, we 6nd Bhai Jawahar .Singh, 
granthi, in possession of 6ve shops or five 
properries at Tarn Taran, their Nos. being 
128 132, No. 128 was shown as occupied by 
Gurmukb Singh, son of Tola Singh, hhatri, 
and, therefore, it probably corresponds to 
No. 'l34 shown in (he earlier Khana ehumari 
as in the possession of Tola Singb, hhitrx. 
No. 13] was oocupied by Amir, son of 
Saindbi, caste Bhathhunia, grain parober. 
We have no doubt that this corresponds to 
No. 432 in the 1852 list occupied by 
Dusaodhi. parcber of grain. No. 132 is a 
dharamala and doubtless corresponds to 
the dh tranuala entered in tbe 185^ papers. 
We have bsen referred to certain entries 
in tbs accounts. At page 161 there is an 
entry of E). 1-6-0, on aocoant of a dook 
frame sent to Tarn Taran, At page 163 there 
is an entry of Es. Sou account of wooden 
plauks sent to Tran Taran. Thera is also 
on the same page an entry of Ec. 1-2-0 on 
account of door chains sent to Tarn Tarao, 
also another entry of 8 annas, 6 pies on 
account of ropes for wells sent to Tarn Tarao. 
All these entries show us that Jaisa Singb, 
granthit to whose period tbe entries relate bad 
some property at Tarn Taran. Th4j art 
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not shown to refer to any pert of the present 
aharamiola and tbe ahope oonneoted there¬ 
with, bat It IB Dot alleged that Jaeaa Singh 
bad any other property at that plaoe. We 

have also been referred to an applieation of 
ohQt Haroam Smgh, Exhibit P-U? in 
whiah be Btatea that the baoH and ’(be 
dharamsala at Tarn Taran have been in 
posBeBsiCD of his family from generation to 
generation. Kirpal Siogb, a witness for 
Indar Singh in the oonneoted eas?, etated 
that this dh'jramsala was in existence since 
the time of Jasea Singh. The dhiramiala 
along with the shops form one block of 
baildings. The main part has, in oar opinion, 
•ertainly descended from one jranthi to 
another. Harnani Singh no doobt bought 
a email atrip of groand and on this and on the 
previone site re boilt tbe whole property. 
The mere fact that he re-boilt it would, 
however, not alter ita character. If it was 
formerly attached to the cffioe of gtanthi, 
HarDam Siogh^e rc^boildiog it woald not 
make it his private properly, and it mast be 
Dreanmed that when he re boilt it he did no 
for the beneBt of (he religioos office and that 
of his aoccsarora in offiee. 

7^em ^ 0 . 12.—This property is admittedly 
ira*/ and no diaaDsaioo about it is neoes- 

aary. 

Item No, 13.—20 kanalr, Smarlat of occu* 
panoyland in the ullage of Soltanwind. 
Harnam Singh was recorded as oooopanoy 
tenant of this land and, under section 59 of 
the Tenancy Act, Indar Singh, is in the 
absence oflany reason to the contrary, entitled 
to inherit it. An entry from the mur.f:Hib 
papers, printed at page 35 of the paper bock 
A., ahowe (hat Ja^^a Singh held the mufji 
of I 63 katiu/c of land (orchard with a well) 
jn Soltanwind in 1852. He ia not, however, 
shown aa having oocupancy rights in the lai d! 

Ad entry given at pages 22 23 paper bock A 
Exhibit P-21, ehowe that in 1865 Jawabar 
Singh, bad cectpancy right in 19 

iMnalt, maria* of land described as a garden 
in Mauca Soltanwind. It it stated in the 
entry that the garden wj s planted by 
Jawahar Singh who bad been Koldirg its 
poeseiaion for a lotg time and that tbe 
proprietoie had no right to eject biro. There 
iaanentryef I8fc2.9.3. given at pages 240- 
241, paper-book A., which shows Han am 
Singh aa cnltivator and describes him as 

iioo*offopaocy tenant, We were (old that 
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this was a wrong translation, but we referred 
to the original in vernaaular and found 
Haroam Singh entered as ghair dakhilkar. 
Apparently, ooenpanoy rights in this land 
were sobseqaently acquired by or conferred 
on Harnam Singh. Under the oiroumstat^eesi 
we are qoite onable to bold that it ia eonopet* 
ed with tbe gaddi and, in our opinion, Indar 
Singh is entitled to pucoeed (0 its possession, 
Item No. 14 ia not in diepnte in this appeal. 
To eom op, then, we hold that the various 
items of property in dispute have all descend¬ 
ed from Jaapa Singh with the exception of 
Nos. 6, 9, 10 and 13. As to No. 4, it is 
proved that Jawabar Singh booght this 
property and we do not 6nd any sufficient 
proof of dedication by him to the cffice of 
graniht. Out of Item No. 10 the shop was 
built by Harnam Singh, and we do not 6nd 
it clearly proved that it was boilt of ua'if 
property. As to Items Nos. 6 and 9, there is no 
positive proof that they descended from Jassa 
Singh, but, eoDsidering that Jawabar Singh 
snoceeded to the gaddi and to so much of other 
property held by Jassa Singh and that thpre ia 
DO proof that be got any property from his 
father Bbup Singh, we are of opinion that 
the onus was upon the defendant to show that 
these partienUr items did not come down 
from Jassa Singh, and this onus be has not 
discharged. As regards Item No. 13, we 
bold (hat it is not proved that the ooeopaDcy 
rights in this land are a'taohed to (he 
gaddi. 

In oalcalating the mesne profits of tbe 
land in dispute, the lower Court found that (he 
land which is (0 be t xcludcd from (be decree 
is a little lees than one third of tbe total area 
claimed. H, therefore deducted Bs. 112 
from K 4 . J52 wh-'oh it took to be the 
aDDua) profits and found Rs. 660 to be (he 
income for bd months as claimed. Now, we 
are excluding 20 kanaU, bmatlo* of oocupancy 
land also from tbe land decreed, We find that 
about 152 kanalt of land should be decreed 
ai d 92 kanalt should be excluded from (be 
decree ; in other words, about 5/8the of (be 
land claimed is being decreed. The lofal nei 
annual income works out to Bs. 332 ai d cot 
Rs. 352 as stated by tbe lower Court. Five- 
eight? of Rs. 332 is equal to Rs 207, or, say, 

Rs. 1 ? per meneem. The amount, therefore, 
doe to the plaintiff for S3 months on 
account of mesne profits comes to Re. 561. 

From the booses aod shops desresdi 
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BTe exolodiDg the shops end the boose io 
Katra Sufaid of whiob aosordiog to the looal 
Ootomissiooer (see page 29li of paper<book A.) 
the monthly rent is Rs. 10-A 0. At page 295 
of the report it is also stated that only 
the 6at7'ial( oot of the property in Item 
Ko. 10 is let oot at Rs. 1 per mensem and 
that the shop is lying vaoant. Dddodting, 
therefore, Rs. 346*8*0 on aseoont of rent of the 
property in Kotrn Sofaid end R**. 33 on aosoont 
of rent of item No. 10 we 6nd Rs. 4,900 8 0 
to be the amooot doe to the plaintiff on 
assoQot of rent of hoases and shops in 
Amritsar and Tarn Taran. Adding to this, 
Rs. 561 on aesoont of mesne proBta of the 
land we dnd the total amoant doe to the 
plaintiff to be Es. 5,461-8*0. 

We asaordingly asoept the appeal, and 
modifying the lower Conrt'e order, give the 
plaintiff a desree for (be property to list A. 
attashed to the plaint with the exseptioo 
of Item No. 4, the shops and the boose in 
Kotra Chitta, sity Amritsar, the shop and 
the baithak attaslcd to the imadA of Sham 
Singh (part of Item No. 11 in the plaint) 
and the oosopansy rights in 20 kanals, 2 
marlat of land in Saltanwind (Item No. 14 in 
the plaint) and for Rs. 5,461-8 0 oash. 

Taking the valaes of the various proper¬ 
ties in list A. as fiied by the looil Com¬ 
missioner and in lists B , C. and D. weBod that 
approximately ll lStha of the oUim has 
been deoreed and we tbetefore, think it equit¬ 
able to order that defendant aprellant shall 
pay 2 Srde plaintiff-respondenl’e ecsts in 
both Ocorts. 

Appeal cerepied. 


BOMBAY HIGH COURT. 

SiCJHD Civil Appial No. 858 op 1919. 

July 16, 1920. 

Present :—Sir Norman Macleod, Kr, Chief 
Jostioe, and Mr. Justioe Fawoett. 
BASVANaPPA SHIVRUDRAPPa— 

DlPgMDANT—A pPILLaHT 
versus 

KRISHNADA8 GUVARDHANDAS 

MADIWALB!—PiiAiNTiPp-^BisponDiMT. 

JmUatien/Ut (U o/ 190S), #. 14-PWnt pr^nki 


in wrong Court on last day of limitation making 
alloicancejor I'acation—Plaint, return of, jor presenta¬ 
tion toproper Court—Exclmion of time. 

Where limitation for a suit expires durint? the 
vacation,of ft Court and the plaint is presented in 
that ('oiirt on tlio day on whicli the Court rc-opens, 
but it is subserjiiontly discovered that the Court has 
no jurisdiction to eutortain tliO suit and the plaint 
is directed to be returned for ()rt*30ntation to the 
proper Court, tho suit is within time if the plaint is 
presented to the pnipor Court on tho same day on 
wlu'ch it is actually returned by the wrong Court In 
such acase the plftintitT is not only entitled, under 
section 14 of the Linutation Act, to exclude the 
period between tlio first jiroscntation of the plaint 
end the date on which it is actually returned to him, 
but is also entitled to take advantage of tbo fact that 
thetiret Court was closed for the vacation when the 
limitation for the suit expired. 

Sesood appeal from the deoision of the Lis- 
trist Judge, Dbarwar, io Appeal No. 71 of 
1918, modifying the deoree passed by the 
Additional Subordinate Judge at Haveri, in 
Suit No. 48 of 1917. 

Mr. Nilkant Atmaram, for the Appellant, 

Mr. 5. Y. Ahhynnk IT, for the Respondent. 

JUDGMENT. 

Macleop, C. J.—The plaintiff filed this 
suit to reaover a sum of Rs. 866-3-3 alleged 
to bs due on aooount of ootton dealings 
with the defendant between 20th May 
1913 and 26th June 1913. The suit was 
filed in the Hubli Coort on the 7th Jane 
1916, and admittedly was then within time, 
beoaose tbe Coort opened afier the vacation 
on the 7lh .lone. The defendant then 
pleaded that he was an agriculturist, with 
the remit that the rnit had to be filed 
in another Court, and tbe plaint was 
ordered, on tbe I5lb January 1 17, to be 
retorred for presentation to the proper 
Court. Tbe plaintiff aotually took away 
his plaint on the 2oth January and presented 
it on tbe same day in the Haveri Court. 
Clearly, eeation 14 of the Indian Limita¬ 
tion Act applies, and the time taken up 
in tbe former application from the date 
on which it was instituted till the date 
on which the proceedings therein ended, 
bad to be counted. U was first argued that 
the proceedings ended on the 15th January 
instead of 25th January when the plaint 
was returned. Clearly, when a party is 
ordered to take back his plaint and present 
it in tbe proper Court, the proceedings do 
not end until tbe party gets back hie 
plaint. But then it is nrged that, if we 

exelpdd tb^ period from 7th Jane 1916 to 
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26th JftDdary 1917, and ooneider whether 

w hm hme. the smt in the Haveri Conrt 
will etill be four days oat of timP the 

HnhT'^n ^ to the 

obli Coart being oloaed for the vaoation 

when the plaint was filed in that Court 

dOQld no longer be taken advantage of. 

hill" tl’® 

baok the plaint and file it in another 
Ooart. Relianoe waa placed on the oate of 
Jfira Mofa^een [icvfherv. Nalhperumal PxHai 

L rfspect, it seema to 

me that the reeult. if that oa^o were follow¬ 
ed, would be most inequitable. Bearing 
10 mind that the euit when filed in the 
brat Court waa in time, and that the time 
which was taken np by the proceedinga 
in that Court oan be exoladeJ. it would 
be a most extraordinary result that, when 

It® 5 j'!. ‘he proper Court, it 

should be held to be time-bftrred. Clearly, 

the plaintiff is entitled to take advantage 

of those days during which the first Court 

was eJoeed for the vaoation, and the 

oaleulatioD should be made in the same 

way as if theeeojnd Court had been olo<ied 

for the vaoation. In my opinion, therefore. 

the deoieion of the lower Appellate Court 
was perfeatly oorreot. and the appeal must be 
dismissed with oosts, 

Fawostt, J,—I agree. 

Appeal (liitntised. 


LAHORB HIGH COURT. 

SiooND Civil ApprAL No. 268 or Ifi20. 
December 20, 1920. 

Fteteni i^Mr. Juatiaa Marllneau. 
BELI RAM—ViNDii—LliPiHDiNT 

— Apprliast 

cergut 

HABI CHAND-P^*|^T.*r, aho Xfutmamaf 
KaRM BIBI—ViweoR. and 
OTrtlHS—O npINDANTS —RsupONDlNTS. 
Prg-gmf*ion^Vfn4m httvinp g^l ^ 
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e'nptio» on date of 8ale~Subsequent loss of vendee's 

fo' pre-cmptio^ Imofl 

l endee^ when divested of property^ ^ ^ 

vendee's right of 
von'r I " ** ‘hat of a pro.emptor, the 

hii right by subsequently 

‘ho ownership of 
hich ho clmmed an oqnal right of pre-emption. Tho 

Td^rln''^ ‘h® praplty unde? 

?oI ? ] Pro-oraption make.s no dififerenoe. [p. 746, 

Bhnpa V. Kori Mai, 30 P. R. 1893 (noie\ Kehr Sinch 

XnMnJ ?1 if ho SO wishes, by 

adopting tho proper procoduro acquire aaothor 

porson s property in preferonco to third persons, 

whose rights to such properly are inferior to bis, 

but a pro-omptor has no right or intorost in suoh 

rit w- { 'l"u V® "'‘ht of pre-emption is duly 
c!! r h^ ‘ho decree of the Court and ho has 
natisflcd tho terms of that decree, [p, 746 , ool. 1.] 

Sesond appeal from the decree of the 
District Judge, Lyallpur, dated the 1st of 
November 1919, reversiog that of tbe 
Munsif, First Class, Gujrat, dated the 29th 
November 1918. 

Lala Mool Ohand, R. S., for the Appellant. 

filr. Lai Ohand Mshra, for the Plaintiff, 
RespoDdeot. 

JUDGMENT.-This is a pre-emption 
ease, in which tbe point in dispute is whether 
the plaintiff’s right of pre-emption is superior 
to that of the vendee, Bell Ram. 

The house in suit (which may be sailed bouse 

A ) was sold by Karam Bibi to Beli Ram on 
the 4th April 1917. 

The plaintiff, Hari Chand. filed his suit oU 
the 15th May 1917, olaimicg pre emptioo oo 
the gronnd that his bouse adjoined the home 
sold. Beli Rim pleaded that his right was 
equal to that of the plaintiff as be also had 
a boose (which may be called B.) adjoining 
house A. 

Bell Ram had bought house Bfor Rs, 800 
00 the l7th April 1916, but oo tbe 14th 
April 1917 one Sawan Singh brought a suit 
to pre empt that bouse. The dispnie in that 
case was only with regard to the prise. Oos 
Bbag Shah, a wi'oess for the vandss, stated 
that he was prepared to buy the houie for 
Rs. 1,000. An agreement was then drawn 
up by which the houee was to be sold to 
Bhag Shah for that amount, of whieh 
Ri. 20 J were to be paid to Sawan Singh and 
Rs. 800 to Beli Ram. Sawau Singh denied 
haTiog entered into the egrteMeal, b^t 
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Mansif foand that the parties had entered 
into it. Ultimately, Bbag: Shah was implead* 
ed ID the ease and the Maosif oo the 29th 
November 1918, parsed a deoree in the terms 
of the eompromise, and this was apheld by 
the Distriat Jagde oo aopsal. It is stated 
that dawan Singh has 6lei a sesosd appeal 
whieh is now pending before a Division Benoh 
of this Oonrt. 

In the present ease the argnment for the 
plaintiff is that his right is saperior to that 
of the vendee, Beli Bam, beoanee by the 
desree passed in Sawan Singh's ease Beli 
Bam has eeased to be the owner of house 
B., the ownership of whieh was the basis 
of bis assertion that bis right to pre¬ 
empt house A. was equal to that of the 
plaintiff. 

The Trial Ooort did not agree with thi** 
argument and held that the fast that BsH 
Bam was the owner of B. at the time when 
be bought bonse A. was sufficient to defeat the 
plaintiff's olaim, the eabsequeot transfer to 
Bbag Shah being immaterial. 

Oo appeal the Distriat Judge took a 
different view, holding that as the vendee 
lost house B. by the dearee of the 29tb 
November 1918 be aould not be regarded as 
having bad an indefeasible right in that 
bouse at the time when be bought house 
A. He aooordingly gave the plaintiff a 
dearee. 

Beli Bam has 6Ied a seaond appeal in 
this Court, and [ think it must suaaeed. 

Thedeeree passed in 1918 in Sawan Singh’s 
aaee was one based on a aompromise and was 
not a dearee for pre emption. Bhag Shah’s 
ownership of houee B. aould not date baek 
to the 17th April 1916, when the sale took 
pUae in favour of Beli Bam, but the latter 
beoame the owner on that date, was still the 
owner on the 4th April 1917 when be bought 
bouse A., and remained the owner till the 
dearee of 1918 was passed. That being so, 
the plaintiff’e alaim fails, as Beli Bam, 
having been the owner of boose B. on the 
date on wbiob he bought house A., bad a 
right of pre emotion equal to the plaintiff's, 
and doee not forfeit hie right through having 
parted with bonne B. under the dearee of 1918 
\ Mvhammad NatBOM Khan v. Muiammat Bobo 
Sahib (I)]. 


It i«, however, aontended for the respond 
ent on the authority of Kehr Sin^h v. Mahnan 
Singh (2) that in tbs event of Sawao Singh’s 
seaond appeal in the ease relating to house 
B. being aoaepted and bis getting a dearee 
for that hou^e by right of pre emption the 
plaintiff in the prd3eQt ease would be entitled 
to Boaased, and it i°, therefore, urged that this 
ease should be poitponed until Sawan Singh’s 
appeal has been deaided. 

If Sawan Singh's appeal were suoaessfal 
the deaision in the present ease would turn 
on the question whether his right of 
ownership in house B. dates bask to the 17tb 
April 191H, when that house was purobased 
by Beli Bam. 


Kehr Singh v, Mahman Singh (2) ib no donbt 

an authority in the respondent’efavonr. It was 

there held by Shah Dir, J.,that a vendee who 
by reason of a prior pnrehase, had beaome a 
land holder in the village and as suab was 
oompetent to resist the alaim of a pre-emptor 
with respeet to a sobseqaent porahaie aould 
not, if in a pre-emption suit be lost the 6r«t 
bargain, retain the subjeat-matter of the 
seaond bargain. The learned Judge dia- 
tioguished Muhammad Natojg Khan 
Uu,amm^t Bobo SoMb (I) beoana,’ 
the house by Virtue of whioh the vendee in 

pre-emption was 
held by him in full ownership under an in- 

defeasible title not liable to be defeated at the 
iDstanae of a pre-emptor. and the defendant 
parted with that bonse voluntarily after the 

institution of the pre-emptor’a suit, so ftbet 

the title of the transferee dated from the 
time when the transfer was made to him and 
not from a date prior Co tbs date of the 
preemption suit. He also referred to a 
»PPended a. a nota to Bhupa v. Son 

7 " J.. that 

the effeal of a pre-emption decree was to vest 

There are, hoaever. other rulioffs cf tUU 
Court in whioh a different view of the law 

{4) the learned Judges said : “it ie we 

.laar that the pra-amptor'a n«ht to oVio ,ha 
proparty a.aroaa only whap ha haa aon.pIi,d 

26 P. B. .90S; 6. p. w. B. P. ,, „ 

11.1893 

14; P. K. 1002, 184 P. L. 5. 


1903, 76 P. I II. 1003. 
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with the oondition Uid down in the deoree 
4nd paid the purohase.money into Conrt, and 
thatit is ther, and only then, that the pro 
perty V 0 =it 8 in him ani is divested from the 
vendee.” Again. in Darehnn Khan v 
Sohaura hial (b) Rittigan, -I , said "A right of 
pre>emption ia a yaiarfreTi oltmim ocquireyid tm 
and not a jut in re aliena. or, in other words, 
the pre emptor oan, if he so wiabes, by 
adopting the proper proaednre ajqaire another 
person’s property in preference to third 
persona, whose rights to sash property a-p, in 
the eye of onstomery law, ae tnnnaiated’in 
the Pnnjab Laws Aot, inferior to his. Bat 

a pre emptor haa no right or interest in anoh 

property ontil his right of pre eraption is 
doly established by the deoree of the Ccnrt 
and he has satisfied the terms of that 
desree.” 

Bat the matter seems to have been set at 
rest by the Privy Ooaooil in Deonandan Pratad 
Siitgh v. fiamMari Ohowdhry (Q), The disrate 
in that case was whether the pre*emptor or 
the vendee was entitled to the mesne profits 
of the land in reSpeot to whieh a decree for 
pre emption bad been pmed. The pre- 
emptor had been given a deoree by the Sob 
ordinate Jadge for possession of the land 
sabjest to the payment of R«. .S7,000 and 
be was pat into possession in 1900 on pay* 
ment of that sum. On appeal the High 
Ooart dismissed the sait and the original 
parohaser reoovered possession of the land 
in 1904. Appeals were preferred to the 
Privy Connoil, whieh restored tbe deoree of 
the Sabordinate Jadge ezoept as to the pre¬ 
emptive prior, whioh was fixed at Rs. 4i,'‘50 
and after the additional snm making ap that 
amoanf had been deposited possession was 
again given to the pre emptor in 1909. It 
was held by the Privy Oonnoil that tbe pre- 
emptor was liable to the vendee for mesne 
profits from 1900 to 1904, for whioh period 
he was in possession witboat title. On page 
685* their Lordships said : "A person olaim- 
ing an order of pre emption oannot be re¬ 
garded in the same light as an ordinary par¬ 
ohaser of an estate. His right is, wbe i an 

(6) 124 P. R. 1907j 3 P. L. B. 1907j 4S P. W. R. 
1907. 

(6; 39 Ind. Cas. 968:44 0. 675; 32 U. L. J. 450- 1 
P. L. W. 627j 16 A. L. J. 376; 21 0. \V. N. 7S8; 26 
C. L. J. 673; 19 Bora. L. B. 437; 6 L. W. 66; (1917) 
M.W. N. 470 * 811;22 M. 1. T. 196; 44 I. A. tO 
IP. 0.’. 


estate has been sold, to atqaire tbe property 
from tbe parohaser at tbe prioe paid. If 
thj necessary formalities are observed, and 
the parohaser assents to tbe olaim. possessioo 
»8 given by mataal oonsent and no diffioalty 
arises ; bat if the olaim be disputed and a 
salt mast be brought, the rights of the 
parties are regulated by tbe Code of Civil 
Prooedare.” After quoting section 214 of 
the Code of 1882 their Lordships prooeeded: 

it, therefore, follows that where a sail is 
brought it is on payment of the porohase- 
money on the specified date that the plaint¬ 
iff obtains possession of the property, and, 
until that lime, the original parohaser retains 
possession and is entitled to tbe rents and 
profits. This was so held in the case of 
Dej'iinaudin v. Sti Ram (7), and there Mr. 
Jnstioa Mahamd, whose authority is well- 
reoognizod by all, stated that it was only 
when the terms of the desree were fulfilled 
and enforced that the persons having the 
right of pre-emption bscome osvners of tbe 
property, that sncb ownership did not vest 
from the dite of sals, notwithstanding 
iooess in the suit, and that the aci.aal sab- 
stitation of the owner of tbe p.e emoted pro¬ 
perty dates with possessioo aoder tbe 
deoree.” 

In aosordanoe with that jadgmenf, which 
followed tbe jadgment of Mr. Jnstioe 
Mahmad, it mast be held that even if Sawan 
Singh sacceeds in his appeal in this Coart 
his ownership of hoase B. will not date back 
to tbe 17th April 1916 when the hoase was 
parohased by Bili Rim, bat will date only 
from 'he time when he fulfils (he terms of 
(he deoree that he obtains, and Iha^, op to 
that time, Belt Rim remains the owner. It 
follows that tbe plaintiff’s right of pre-emp¬ 
tion in respect of hoase A. is not superior to 
Beli Ram’s and the eait most fail, 

I accept the appeal, reverse tbe deoree of 
tbe lower Appellate Coart, and restore that 
of tbe first Coart The plaintiff will pay the 
appellant’s oosts tbroagboal. 

Appeal accepted, 

< 7 1 12 A. 234 at p. 236; 6 Ind Doo. (k. s.) 898. 
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BOMBAY HIGH COURT. 

FiibT OiTiL Appsal No. 272 op 1918. 

Jnly 19. 1920. 

Pre.ent :> Sir Norman Maoleod, Kt . Chief 
Jnstiee, and Mr. Jastioe Fawcett. 

PRABHOLINGAPPA KHANGOUDA 

DFSAl— JOOQ AENr-DlBTv)B—A pPELLA'^T 

V9rsu$ 

GURUNATH BAL&.JI KALKUNDRl— 

DsORtt>HOLDIB—R cspomdknt. 

i^nrui/ahon Act (IX oj 19090. 8ch. I, Art. 182 (6)—• 
Execution of tlecree-^Decrcc potiicd by Court in Xatiiv 
State transferred to Court in lirifiiih India—Execution 
proceedinys tak-en in Court in Satire Stale, ichether 
taken m proper Court—Application barred by time 

_ f)bJection not taken—Subsequent application, whether 

barred. 

Whoro a dooroe paaseJ by a Court in a Native 
State is transferred for execution to a Court in British 
India all proceedings taken in the Court which 
passed the decree must be rejardod as having been 
taken in a “proper Court" within the meaning of 
clause (5) of Article (82 of Schedule I to the Liniita* 
tion Act and operate to save limitation, [p. 747, 
col. 2 ] 

Whoro an application fur execution is barred by. 
time but no objection is taken to it on that scoreJ 
and proceedings arc taken thereunder, it providcif 
n new starting point for limitation, [p. 74H, col. 1.] f 

First appeal from the deoision of the First 
Class Sabordioate Jedge at Balgaam, in 
Darkbast No. 321 of 1917. 

Mr. 0. S. hoc, for the Appallant. 

Mr. J. 0. Tele, for Raspoodeols Nos. 1 
and 3. 

Mr. 8, Y, Abh^ankar, for Respondent 
No. 2. 

JUD9MFNT.~->Thi6 is a 6rst appeal from 
the deoision of the learned Sobordinite 
Jadge in d rkhait No. 32l of 1917. The 
original salt was decided and a deeree was 
passed in the Sangli Coart on the 18th of 
September 1907. The first durkhast pre* 
eented to the Sangli Coart ended on (he 
25th of Jane 1907 witboat any resalt as 
the deeree holder failed to pay prooess 
fees. The second darkhatt was filed in 
the same Coart on the lltb of November 
1907 and on the 14th of that month that 
Ooart transferred the prooeedioga to the 
Court at Shahapar. The darkhatt ended 
on the 24tb of Mareb 1915 after the 
reoovery of Rs. ll.412*3 0. The third 
darkbast wae presented in the Sangli 
Ooart on the 9th of Aagast 1915. It 
proved ineffeotoal and was disposed of on 
the 10th of November 1915. The nezt 
darkkaif w%s presented in the Belgaam 


Conrt (darkhatt No. 476 of 1915) and was 
disposed of without reealt on the 26th of 
May 1917. The darkka<f ander appeal was 
presented to the Belgaam Court on the 27tb 
of Aagast 1917, 

It was oontende^ that the darkhatt was 
barred by limi'ation bat the Coort ordered 
the darkhast to proeeed. It is now argued 
that the period from 1907 to the 10th of 
November 1915 doriog whioh the ezeeotiun 
prceeeding^ were pending in the Sangli 
and Shabapar Courts does not save limita* 
tioD as those Ooorts were not proper 
Courts within the meaning of Artioie 182, 
eiaase (5), of the Indian Limitation 
Aot. ‘Proper Ooart’, under Artiale 182, 
Ezplsnation IJ, means the Conrt whose 
doty it is to ezeaate a desree or order. It 
is diffisolt, then, to see how it oan be 
said that the Sangli and Shabapar Coarta 
were not proper Ooarts within the meaning 
of Artiale 182. I do not eee how the 
rnling oited —Nahihhai Vi.zirbhai v. Lfayabhai 
Amulakh (1)—woold affeat the qaestioo. 
That ease only decided that when a deeree 
( was inoapable of ezeaation in British 
Coorts owing to its being barred on aoanant 
of the British Law of Limitation, it made 
DO differenoe that a diff'^rent law was applio. 
able to the Coorts from whose jariadiation 
the deeree bad been transferred for ezeoation. 
Under seation 44 of the Cod'*, the Governor* 
General in Conneil may by notifiaation in the 
Gazette of India dea’ara that the decrees 
of ary Civil or Revenue Courts situated 
in the territory of aoy Native Prinae or 
State in alliaoae with bis Majesty and 
not established or aontinaed by the aathority 
of the Governor General in Ooanail or 
any class of snob decrees may be ezeaated 
in British India as if they bad been 
passed by the Courts of British India. 
Therefore, when this decree was transferred 

for ezecatioD to the Belgaam Court, it 
bad to be treated ezaetly in the same way 
as if it bad been passed by the Court 
at Belgaam. The i^rioJ ocoapied by the 
ezeoation proceedings io the Sangli and 
Shabapor Coarta mast be treated as if 
the ezeoation proceedings were pending in 
proper Courts within the meaninff of 
Artioie 182. 

(1) 86 Ind. Cos. 369} 40 B. 6g*( 18 Bom. L. R. 
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Then it was snggested that limitation 
began from the time the feoond darkhast 
was 6Ied in the Sangli Coort, that fresh 
proeecdinge had not been inetitnted within 
three ytare of that date, althongh. as a 
matter of faef, the darhh 28 t was oontinned 
and money was being reooyered ander it 
nntjl the 24th of Mareh 1915. If a 
darkha$t is Bled and the Coart direo'e 
instalmente to be paid under it and 
recovers inetalmente, it eannot be that 
while the inataJmenta are being recovered 
any farther proeeedioga are necessary: 
Bapuchand v. ^iugutrao (2). Aesa miog 
that the third dirkhatl presented on the 
9th of Aagaet 1915 woald have been held 
to be barred by limitation if the point 
had been tak«D. the point was not taken, 
and proceedings oontinoed under that 

tZZ, disposed of on the 

10th of November 1915. Then, the next 
(^rkhatt which was presented in the 
oelgaum Conrt and oontinoed until it was 
disposed of on the lilth of May 1917 
was within Hme. In Detaiappa Khalilappa 
Ueiax V. Vundappa hialkappa (.^ the 
same ^estion came up before Mr. 
Jaelioe Heaton and myself, and, following 
the decision of the Privy Council in hJungul 
Pfuhad Dichit V. Qfiia Kant L'lhin 

we decided that if an applioa- 
lion be admitted and prooeedinga taken 
tbereander, althoogh as a matter of faot 
they would be barred by limitation if an 
application were made for the disposal of 
the application on that ground, they 

provide a new starling point for limitation. 
Following that decision, it is clear that this 
darkhait was within three years from 
the previooe darkhnst. Therefore, on that 
gronnd the appeal fails. 

It may be noted that this qoestion was 
never raised in the lower Court. The 
only question argued was whether the 
Sangli and Sbahapnr Courts were proper 
Oonrte. 

The appeal, therefore, must be diemieeed 
with eoets. 


(I9ii 


Ajp al diimiited, 

(2) 22 B- 840; II Tnd Doc 'w a.' fifK' 

(8) 66 Ind Cm. 329, 22 Horn L. R. 76, 4i B. 227 

8 I. A. 123, 8 0. fi|,(P. O.Ii II O L R IIP a . 
BPt r. 0. J. 240,4 Ind. Deo. (k. C ) P2 ' ^ 


OALouTrA HIGH cocar. • 

LeTTjBs Patimt Appbii. 3 Nog. 92 and 93 

OF 1919, 

May 21, 1920. 

rfejea/:_jQ,tio9 Sir N. R, Ohatterjea. Kr, 
aud Mr. Justice Pantor, 

In No 92 of 1919. 

NANDA KUMAR MAJUMDAR — 

DxfJNDANT—A pPELLiNT 
cettut 

DINABANDHU NANDI and OTdiRj ^ 

PlAINTIFFJ -RxiPOXDiNTJ. 

In No. 93 OF 1919. 

NANDA KUMARMAJUMOAR- 

FlRiT P 2 RTT-D*FF.VDlSr—AppE:.Lisr 

versus 

U.MED RAJA BHUiAANDANorflFa— 

Plaistikfi —RcSPONDSNrS 
neural T^'ruincy Arf (VIII of 85, ehiue (2) 

Lamllord ntulIfnanl-‘Sub-leasoexceeding nine years, 
uhether admimble in evidence to prove fenaneij^Sab^ 
lessee hax'ing subsisting tenancy, effect oj. 

A sub-lease grai.ted by n rdiyat after the passing 
of the Bengal Tenancy Aot fdr a term exceeding 
nine years and registered In contravonlton of the 
terms of section 8?, cUnse 2) of the Aot is in- 
admissible in orideaoo to proVo the tenancy of nn 
undor-rniyat. Whore, howoror, the sub-lessee has a 
Bubsisting tenancy ho oan defend his possession, or 
recover possession on being dispossessed on the 
strength of such subsisting tenancy even though the 
lease cannot bo produced to prove the tonanov. 
[p. 760, col. 2.] 

Letters Patent appeal against the follow* 
ing judgmeat of Mr. Justice Newbould, 
dated the 26th of Miroh l9l7, in Appeals 
from Appellate Decrees Nos. 1616 and 2575 
of 1917. 


Niwbocld, j.— These two appeals arise oat 
of suits for ejectment with regard to two plots 
of land. The principal defendants in both soits 
were the mortgageep, of the tedants under 
the plaintiffs and they parohased in execution 
of the decree on their mortgage the interest of 
the mortgagors. The plaiutiffe io the soit 
which leads to the Second Appeal No. 2575 are 
the transferees of the interest of the plaintiffs 
in the salt oorresponding to Second Appeal 
No. 1616. The plaintiffs in that sait granted 
a lease to Kali Oharan Da who ie the 
mortgagor of the contesting defendAdls. 
By that lease three plots of land wer4 let 
oat. With the first plot we are not coo* 
cerned. As rre^-ds the second plot the 
leiaor’s interest is described as raigati and 
the lessee’s as ander ruiVaft interest. This 
10 the plot in 0 aft jo Appeal NOi lO 
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the third plot the lessor’s interest is desoribed 
as a kaimi miros roiuoti well as raivoli, 
and the lessee’s interest is desoribed as 
kcimi raiyaii. The lease porports to grant 
a permanent lease of all the three plots 
at a 6zed rent. The hrst Coart decreed 
the salt holJing that this lease was void 
under tr.e provisions of seolion 85 of the 
Bengal Tenanoy Aot and (hat. therefore, 
the flontestiog defendant obtained no right 
either by his mortgage or by his porohase 
at the sale in ezeoation of their mortgage* 
desree. On appeal by these defendants 
the lower Appellate Coart held that the 
plaintiffs were estopped by the terms of 
the lease from denying that their lessees bad 
a permanent interest whioh was eonse 
qaently a transferable interest. 

There oan be no boabt that the lease in 
question is oontiary to the provisions of 
seotioD 83 of the Bengal Tenanoy Aot. As 
regards one plot it diatinoly purports to 
sreate a permanent ander-rct'^aft lease at 
a 6zed rent, and as regards the seoond 
of the two plots with whioh we are now 
•onoerned the lessor’s interest is described 
as partly ratyaii, and it would appear also 
that the deseription of koimi mtrasi roiyati 
is not equivalent to asserting a right which 
would give the lessor power to oreate a 
permauent subordinate interest. In the oaee 
of 'doher Ali v. Kolai Khalcuhi (1) it was 
held (bat the use of the word Aatmt by 
the grantor of a lease did not impart 
6 zity of rent but only permanenoe of 
oooupation of the land. 

As regards what is the effeot jf the leaee 
granted in contravention of the proviaion 
of section fc5, it ie toffioient to refir to 
what 1 believe to be the latest reported 
ease on the subject Ohandi Oharan tioth 
V. Somla Bibi (2). In that case, sitting 
alone, 1 held that the doctrine ofeafoppal 
•onld not be invoked or applied so as to 
defeat the provieions of the Slatotr, and on 
Letters Patent Appeal the decisions of (bis 
Court were reviewed by Beaohoroft, J., who 
summed up bis ooDolaeioo at page 188 as 
follows The authoritiee, therefore, point 
to ibis that the validity of the lease can 

67e!^ 20 Ind. Can 461, 10 0. W. N. 1120, 27 0. L. J. 

** ^.*1 ai C. W. N. 170, 28 0. L. J. 

^•Pago oT22Cn^N.-[£:d.]--- 


be questioned by the grantors.’ It is clear, 
therefore, that the plaintiffs were not 
estopped from questioning (be validity 
of the lease granted by them in the 
present case. 

It is contended that there was an estoppal 
because the defendants were not advanced 
money on the representation that the lease 
was a permanent heritable one. The lease, on 
the face of it, could not be valid in 
respect of the plot in whioh the lessee’s 
interest is described as an under raiyaii 
interest, and it was obviously the duty of 
the defendants, before lending money on 
the mortgage of the interest created by 
this lease to ascertain whether the plaint¬ 
iffs had such rights that (hfy could grant 
a valid lease in respect of (be other plots. 
Further, even as regards the second plot* 
as I have pointed out, there is no allegation 
in the lease that Ibe right of (he lessors 
was either that of a tenure holder or a 
raiyoii at 6zed rate, in which case alone 
could they have created a permarent interest 
subordinate to (heir own. The learned 
Additional District Judge is clearly wrong 
in bolding that the plaintiffs were estopped 
and no attempt has been made before me 
to support the decree on any other ground 
ezeept that of estoppel. 

The result, therefore, is that these appeals 
most be decreed and the decrees of the lower 

Appellate Oonrt set aside and the decrees of 
the Munsif restored. 

The appellants will get their costs of this 
Conrt and of the lower Appellate Court. 


o nimBabu 

Berm CkQr.dra Boi«), fortbe Appellant —The 

defendant is the appellanl. The anneal 

arises out of a suit for ejectment. The 

drst Court decreed the suit. The 

Appellate Court dismissed the suit 

appeal to th,. Ocarl Newboold, J.. ,eatored 

tha decree of I he first Court. On epBeal 

under eeetiou 15 of the Letters Patent the 
ease rtae remanded for determination of 
eerlain .seue. relating to the nature of the 
landlord a interest at the time of the le».. 
The P'aintiffe. Nundiee. granted a perm non, 
ease tonne Kali Oharan Dey who mortgaged 
the preperliea to defendant and in e,eeu 

^Mi 0la!^a^.7n&^Tr.:aff» 

suit wa. instituted on the allegXTtb^l 


INDIAN OASM. 

NINDA KOMIS V. DIHABlNDaO NANDI, 

K^li Charan was a roivat and, therefore, my 
olients were liable to ejeatment ae the lease 
was invalid The qoeation for determioa- 
tioD 18 . whether a tenant who has granted 
a permanent lease can aobaeqaently be 
permitted to queetioa the validity of his 
grant. I am the party in possession and f 
am defending my right as ander-ratbat. There 
are many eonaiotiog ralinga on the point. 

Refers to Bashei Katiy. Pachoo Sardjr (i) 

Farther, there have been served no notioe to 
determine the sabsisting tenanoy in the land 
As regards estoppel, one-third was asqaired 
before the grant. As regards the other two- 
thirds the doatrine woold apply. Sapposing 
that the grantor had no right when he maie 
a permanent grant bat sabseqaently aoqaired 
the right, that woold I submit sorely feed the 
estoppel. Rsfers to sestion 43 of the Transfer 
of Property Aot; Chandi Charan Nath y 
Somla Bibi (2). In view of the eonaisting 
deeieions. I would aak your Lardships to refer 
the ease to the Fall Beneh. Refers to 
Bamandai Bhattacharjya y. Nilmadhab Saha 
(4-). 

Baba Jotindra Mohan <Sf/*oie, for the Respond, 
ents.—The present appellant is a mortgagee 
in possession. The mortgagor having walked 
oat, the mortgagee is a mere trespasser. 

That 18 my easethroaghoat. The defendant 
parsbased the property on 2nd Asar 1320 in 
exesation of the mortgage-desree. Seetion 
43 of the Transfer of Property let is wholly 
inapplieable in view of seetion 3, 

Transfer of Property Aet. Refers to Radha 
Bai V, Kamod Singh (5). Neither ean (ho 
dostrine of estoppel apply. The main reason 
being the transfer is void ab initio, deotion 
85 of the Bengal Tenancy Aet is elear on the 
point. Refers to Ohandi Oharan Nath v, 

Somla Bibi (2), Jarip Khan y. Dur/a Bcwj 
(6). There is no eonfliet of deeisions. The 
tenansy is not sabsisting. That differentiates 
the present ease from other oases. 

Dr. Batak, in reply. 

JUDGMENT. 

In No. 92 or 1919. 

This ease and Appeal No. 93 were re* 
manded for Bodings on eertain poiots. They 
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(3) 42 Ind. Ou. 634. 

“o”77i°”' ^ 

(6) 30 A. 88| 4 A. L. J. 696| A. W, N. (1007) 27fl 
(6) 16 Ind. Om, 476| 10 O, L. J, 144t 17 0. W. N, 


relate to the nature of the landlord’s 

mterest at the time of the lease to I Kali 
Charan Dey. 

It has been found in the other otss 
(Seoond Appeal No. 2575 of 1917) that the 
landlord bad the right of a permanent 
tenure holder in one-third of the property, 
and snbseqaently aoqaired a permanent riglit 
to two thirds share. In the present ease 
(Seoond Appeal No. 1616 of 1917) the 
landlord had only the interest of a ryot. 

A sab lease was granted by the landlord 
and as he had only a ryoP$ intsresf, tbs 
interest oreated in favour of the lessee 
was that of an under ryjt. The lease 
purported to grant a parmanent tranifer* 
able interest. A sub lease granted by a 
ryot after the passing of the Bengal 
Tenanoy Aot for a term exoesding nine 
years an! registered in oontravention of 
the terns of seetion 85, olause (2) is 
inadmissible in evldenoe to prove the 
tenanoy of an andsr.rpo/ [Jurip Shan y, 
Durfu Bewa{6)]. 

When, however, the sabdessee faai a 
sabsisting tenanoy, it has been held that 
be ean defend his possession, or reoovsr 
possession on being dispossessed, on the 
strength of snob subsisting tenanoy even 
though the lease oannot be prodaoed to 
prove the tenanoy. 

In the present oase, it was alleged 
that a notioe was served upon the original 
tenant. Kali Charan, and that a suit bassd 
upon that notioe resulted in a deoree for 
ejeotment under seotion 49 of the Bengal 
Tenanoy Aot. It was found at some stage of 
the litigation that that deoree was a oollasive 
one. The finding as to the notioe haviog 
been served, however, is not olear, but tbs 
question is not material in the present ease 
beoause the person in possession of the 
property is not the original tenanf, or 
bis heirs who might have been entitled 
to a Dotios to quit, had they been io 
possession noder a subsisting tenanoy. The 
person in possession, the dofendant, in 
exeoutioD of a mortgage deoree against 
the original tenant purohased the property. 

The under ryoti interest is not transferable 
apart from the lease and the lease being 
inadmissible in evidenee, the defendant 
aannot, we think, rely upon Ithe ioyalld 
lease. 
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We baye been asked by the learned 
Pleader for the appellant to refer the ease 
to a Fall Bensb, hayincr regard to the 
differenee of jadisial opinion npon the 
qaestion whether the grant of a enb lease 
in eontrayention of the proyieions of 
seotion 85 (2) of the Bengal Tenanoy Act 
is binding as between the lessor and 
the leasee. 

In a reoeot ease of Bashed Kaei y. 
Packco Sardar (3l Fleteher and Newboald, 
JJ., in daolining to refer the ease to a 
Fall Beneb, obseryed ae follows:—* We baye 
been asked to refer the ease to a Fall 
Beneh. Bat the deeision in Jarip Khan 
y. Dur/a Bewa (6; has bean followed on 
more than one oseasion and the learned 
Jodgas who decided the sabseqaent eases 
did not consider that the point reqoired 
the deeision of a Fall Baooh. The learned 
Judge’, I eappose, who decided these oases 
•ame to the oonelasion that this point 
was a new point that had not been before 
the Coart in the earlier cases and that, 
if it bad been, the Coart would baye 
arriyed at a different oonolasion. Howeyer, 
as the other Benches eonsistiog of other 
learned Judges saw no diffioalty in follow* 
ing (be case of Janp Khon y. Vurfa 
Bexjoa (6) in other eases, I do not think we 
ought to refer the matter to a Fall 
Beneb." 

We baye been referred to the deeieion 
in the ease of Bamandat Bhattaeharyifa y. 
Niinuidhih Saha (4). Bat that ease may 
be distinguished on two grounds. The 
fini ip, that there was a distinot repre* 
eentation on the part of the lessor that 
be was a tenare-bolder and had, therefore, 
a right to grant the ryoti lease ; and, 
Hcondlvy that there was a Bubsisting tenancy 
under which the eub'letfeee was entitled 
to Bueeeed. 

The latest ease on the point that has 
been brought to our notice is that of 
Bamandas Bhaltachaiyya y, Kilmadhab Saha 
( 4 ) cited aboyp, and the learned Jadges in 
that ease deolined to refer the ease to 
a Full Beneh. We also do not think it 
uecesiary, for the reasons stated in the 
judgment in that ease, to refer this eaae 
to the Full Bench. 

In the ciroumstances, we think the Letters 
Patent Appeal No. 92 in Second Appeal 


No. 1616 of 1917 most fail and is dismissed 
with oosts. 

Ih No. 93 or 1919. 

In this ease, as stated aboye, the land* 
lord had the right of a permanent tenure- 
holder to one third share of the property 
at the time wheu be granted the lease, 
and it has been found that, subsequent 
to the grant of the lease, be acquired a 
permanent right to the rest of the land. 
The lease was not deseribed as an under- 
ryoti lease. In these eiroomstanees, the 
lease was not inyalid and is binding upon 
the landlord. 

This appeal is allowed and the suit 
dismissed with coats. 


Appeal alloKei, 


BOMBAY HIGH COURT. 

Second Citil Appeal No. 4 or 1919 

July t9,1920. 

Present Sir Norman Maeleod, Kt., Chief 
Justioe, and Mr, Justice Faweelt. 
MANE6LLAL VAMANBAO and orBiBj 
—PLAiNTirr—A ppellant 

versus 

BAI AMBA—DirENDANT— Respondent. 

Bombay Lind Revenue Code (Act V oflSJOJ, s. 83_ 

Landlord and tenant—EjectmciU^Permancnt 'tenancy 

^Burden of proof. 


Tbo presumption is that a tenant is an annual 

tenant and the onus lies on him to prove that he is 

eomothing more. If he wishes to prove that ho is 
a permanent tenant he must prove, lirst of all, if ho 
has not got a document of permanent tenancy, the 
antiquity of his tenure. If ho succeeds in establish¬ 
ing this, then the second paragraph of eootion 83 of 
tho Bombay Land Bevonuo Codo oomea into opera* 
tion. Tho landlord has to prove that there is 
evidence of tho intended duration of the tenancy 
either by agreement or by usage. If ho cannot do 
that, then it is presumed that tho tenancy is co* 
extensive with tho duration of the tenure of the 
andlord. [p. 762, ool. l.J 

Seeoud appeal from the deeision of the 
Assistant Judge, Surat, in Appeal No. 66 
of 1918, reyersing the decree passed by the 
Second Class Subordinate Judge at Oload in 
Oiyil Suit No. 19 of 1917, ’ 
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Mr. Q. N. Thakor, for the Appel¬ 
lants. 

Mr. J. Q, Rel«, for Mr. R. W. Desai, for 
the Respondent 

JUDGMENT,—The plaintiffs 61ed this 
eoit in ejeotment. The defendant pleaded 
that she was a permanent tenant. The 
Trial Conrt gave the plaintiffs a deoree 
wbioh was reversed in appeal. It is sarioas 
that a Judge of the experienoe of Mr. Bhatt 
ebonld have oonsidered that the onas lay on 
the plaintiffs in an ejeotment suit to prove 
that the tenanoy was an annnal one. The 
presumption is that the tenant is an annual 
tenant and the onus lies upon him to prove 
he is eomething more, But it is perfeotly 
olear that that initial error of the learned 
Judge had no effeot on the final deoision. 
If we strike ont the whole of that pangraph 
where be oonsiders the ease fn m the point 
of view of the plaintiffs, and begin with 
the paragraph where be deals with the 
defendant’s evidenoe, the desision still 
remains oorreot. A defendant who wishes 
to prove be is a permanent tenant must 
prove, first of all, if he has not got a 
doonment of permanent tenanoy, the anti* 
quity of his tenure. The Judge on the 
evidenoe of the witnesses oame to the 
oonelusioD that the antiquity of the tenanoy 
at a uniform rent oonld D')t be doubted. 
Then the eeoond paragraph of seotion S3 
of the Bombay Land Revenue Codeooroes 
into operation. The landlord has to prove 
that there is evidenoe of the intended 
duration of the tenanoy either by agree* 
ment or by usage. If be oannot do that, 
then it is presumed that the tenanoy is oo* 
ezteneive with the duration of the tenure of 
the landlord. So we think thedeoieion of the 
lower Court is right. 

The appeal must be dismissed with 
•osts. 

Appeal dumitstd. 
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OALOUTTA HIGH COURT. 
AppgiLs yHOa Appbllat* Docbiss Noe. 658i 
671, 111,3 AKD 1114 OP 1916, 

April 29, 1920, 

Present Mr. Justioe Newbould, 

In No. 658 op 1918 

Rai KIRiN CHANDRA R\1 BAHADUR 

AND OTHgRS—PLAINTJPPi —AppILLANTS 

versus 

BONO BEHARI DATTA and othirs— 
Pro forma DgPBNOANTe— Respondsnts. 

In No. 671 op lyl8 

BANA BEHARI DUTT and akothir— 

Dbpinoamts—A ppgLUNxe 

versus 

Rai KIBAN CHANDRA RAI BAHADUR 

AND OIBgRS —PLilSTlPPd —RggpoNDENTA. 

In Nos. 1113 a-^d 1114 op 1918 
BANA BEHARI DUTT and ahother— 
Dkfcndants^ Appi lunts 
versus 

NABBNDR& BHUSAN RAI and othirs 
PLA iNTiPPi —ReSPONDBNTS. 

Ro 8 judionta —rats of, tlscision as to, 6ui< fof 
enhancement—Subsequent suit for rent—Previous 
dceiiion, effect of—Fraud—PleaderJailuro of, in duty, 

whether fraud on part of prittcipal. 

In aauit for onhADocmont of rent the queotioa of 
tho rate of rent is an issue which must neoessarilr 
be decided by the Court, and the *’ourt’s decision on 
that point would operate as res juiicala in a subse* 
queot suit for rent in which the same question is la 
issue, [p. 764, cel. I J 

The failure by a Pleader to allow os-^ontial points 
to bo ororlooked does not amount to fratjd on tho 
part of his principal, [p. 764, ool. 2,] 

Appeals against the decrees of the Subordi* 
nate Judge, First Court, Jessorp, d^ted the 
20th of Deeember 1.^17, aflSrming that of tha 
Munsif, First Court at Jhinidab, dated the 
26th of January 1917. , 

FACTS appear from the judgment. ' 

Dr. Jadunath Kan)i Lai (with him Babua 
Pareshnulh MukherjeSt Kanaidhon Dull, Hart- 
rtath Banerjee, and P. A. Hukhsrjee), for the 
Appellants in Nob, 671,1113 aud 1114 of 1918. 
•These appeals arise out of three rent suite 
and the question in eontroversy is (he rate ol 
rent payable. The plaintiffs have obtaiuei^ 
desrees on the basis of a previous ex parte 
deeree for rent. The defeudants are the 
appellants before your Lordships. i 

My eontentioDi. are three in number,' tt- 
(l) Having regard to the Full Beneh deoi* 
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Bion in Modhutudun Shaha v. (1), a 

previooB deoreo for rent sannot operate as 
reB iuiicita as to the rate of rent. Refers 
also to Maharaja Jotiudra Moliun Tagore v. 
Shumbhu Ohunder Bhuttachar,€e (2), Mahurani 
Beni Perthad Koeri v. Ra} Kumar Ohotehey 
(3), Kali Roy ?, Pralip Sarain (4) and 
Kailaih Mondulv. Baroia Sundari Disi{b), 

Sfccndly, the Ooorts belo» oagbt to have 
held that the ex parte deerees were vitiated 
by fraai ani W9re, therefore, not binding 
npon the defendants. See seotion 4i of the 
Evidenee Aot. The question of fraud is 
one of mixed law and faet and I am entitled 
in eeiond appeal to question the oonolusion 
of the Oourts below ae to whether tbe 
M parte deerees were vitiated b 7 fraud. 
It was the duty of the Pleader who appeared 
for the plaintiffs in these fx parte oases to 
draw the attention of the Oourt to the 
aotual quantity of land in respeot of wbioh 
the rent was going to be 6xed, Uis failure 
to do so amounted in law to a fraud on the 
part of the plaintiffs and bad tbe effest of 
vitiating tbe deerees by fraud. 

Finally, your Lordship will be pleased 
to aee that in a subsequent suit it was agreed 
between the parties that tbe question as to 
tbe rate of rent should be left open. The 
deoree in this subsequent suit re opened tbe 
whole matter and, therefore, the previous 
ex parte degrees no longer operated as 
ret judicata as to the rate of rent. 

Babu Proviih Ohandra Milter (with him 
Babas Surendra Chanin 5ci, Mon Mohan Bose 
and Surendranath Bose), for the Respond 
enta in Nos. b71, 1113 and 1114 of 1918. 
—The ezparic deerees .wbish operate 
as rsA oudicaia were obtained in suits for 
enbanoement of rent. On this ground tbe 
authorities oited by my learned friend are 
distinguishable. There is no authority or 
prineiple in tbe argument advanoed by my 
learned friend that tbe desision in a suit 
for enhaneemenb of rent does not operate as 
res judicati as to the rate of rent. 

Tbe question of fraud is eonoluded by the 
Bodings of fast wbioh oannot bo questioned 
in seoond appeal. I do not dispute tbe 
general proposition enunoiated by my learn* 

(1) 10 0.800i 8 Ind. Doo.' n, a.) 197. 

(2) 4 0. W. N 43 

(8)6 0. W. N. M9. 

(4)5 0. L,J,92. 

(^)a4O.7lIilO.W.K.60?il!l„l, Ooc. a.) 


ed friend that it is tbe doty of a Pleader 
to put all the faots of a oase before tbe 
Oourt, but my eubmission is that snoh 
failure to disoharge bis duly on the part of 
a Pleader oannot amount to fraud on the 
parr of the elient. If a Pleader fails in his 
duty in a matter like tb<8, tbe olient ought 
not to suffer. 

Then, as regards the effeot of tbedesrees 
in suits subsequent to these c.r parte deorees, 
I would draw your L-vrisbip’s attention to 
(In arrangd-neut between the parties by 
whioh it was agreed that tbe plaintiffs would 
not lose any right whish they might have 
aoquired under the previous ex parte deorees. 
Tbe operation of the ex pvle deorees, there' 
fore, renuained uoaffeoted by express agree* 
meat. 

Baba Pareshrnth Muk'ierjes replied. 

In No. 658 of 1918. 

Babas Snrendra Chandra aod SurenJra* 
nith Hose, for the Appellant, 

Hr. J-idunal'i Kan_t Lai and Babu Biraj 
Mohan Mazumin, for the Rispundent. 

JUDGMENT. 

In No. 658 op 1918. 

Pour suite were instituted acd disposed 
of ill one judgment both by the Brst Court 
and by tbe lower Appellate Court. Three 
were decreed in full aud one was 
desreed in part and tbe deorees of tbe 6rst 
Court were upheld by the lower Appellate 
Ooirt In this second appeal the plaintiff is 
tbe appellant aud his oootentiou is that he 
should have obtaiosd a deoree for the full 
amount of his olaim. In these four suits 
there are two sets of plaintiffs, one set are the 
owners of 13 annar, 4 pies interest and the 
other eet of 2 annar, 8 pies interest. The ap> 
pelUnts in this appeal are the owners of the 
13 aonas, 4 pies interest. They olaim rent on 
tbe basis of an rx p r/o deoree passed in 1906 

in a suit brought by tbe 16 annas oo* 
sharers. Though the lower Court has held 
that this deoree aoted as res gudicata at a 
6xed rate of reut, it has given a deoree 
at the lower rate in this oase on the finding 
tba^ after that deoree, the plaintiff atoepted 
rent from tbe defendants at tbe lower rate 
of Rs. 4 instead of the rate olaimed, », a, 

R). 12*8 0. Though tbe first Ooart’s judgment 

gives good reasons for this deoision 
the learned Subordinate Judge in upholding 
this deoision has fallen into an error in 
itatiog the materials on whtob bia deoision 
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ba^jsd. 0 10 of the fifroQnds of hio dejislon 
U thit the plaintiff sued the defeoiante 
for rant at the lower rate. It is oonoeded 
on the part of the reepondenta that there 
waa never any euit for rent at the lower 
rate eahseinent to the eait of 190d. The 
mietaken idea that there had been ensh 
a floit mast have atronffly inflienoed the 
learned Sabordinate Jad^e in ooming to 
hia ileoiaion. It is oeoe^^aty, therefore that 
he ahoald re hear the oase and oonsider 
whether, on the evidenoe, it is established 
that the plaintiff by hie oondaet eobseqaeot 
to the decree of 1906 is barred from sne- 
oessfally olaimini; rent at the rata then 
deoreed. The resnlt is that this appeal is 
deoreed, the jad^ment and dsoree of the 
loner Appellate C'oart are sot aside and the 
appeal remanded to the lower Appellate Ooart 
for re^hearing and deoision on the evidenoe 
on the reoord, Costs will abide the revolt. 

In Nos. 671, 1113 ANulilt op 1918. 

These three appeals arise ont of three 
rent soits and the qnestion to be deoided 
is the rate of rent payable by the defendants. 
The plaintiffs have obtained deorees on the 
basis of former f.rpar/e deoroes fur rent and 
the oontention of the appellants is that theee 
ex parle deotees are not binding and do not 
operate as rt‘e jwiic'Ua, 

The 6rsb oontention is based on the 
Fall Benoh rnling in Moihutudun Skaha 
y. Brae (1) in whioh it has been held 
that a previoDs deoree for rent does not 
cesessarily operate as res }U'liente as to 
the rate of rent. Several other rulings 
were oited but none of them, in my opinion, 
carries the appellant‘e ease ary farther 
than the authority cf the Full Benoh ruling ; 
these oases now under oonsideratiun are 
dietingaishable on the ground that the 
deorees whioh were obtained were decrees 
in suits for enhanoement of rent. In enoh 
a suit the question of the rate of rent was 
an issue whioh must necessarily be deoided 
by the Court and the Court’s deoisioo on 
that point would operate as res judicata. 
Id a suit for enhanoement of rent the 
deolaration of the rate of rent is part of 
the substantive relief olaimed, and that 
is Buffioient to make the Full Benob ruling 
inapplieable to the present oase. 

The next point taken ie that these ex 
parte deereee were vitiated by fraud. Both 
|he lower Ooorts have held that there wae 


no fraud. It is oontended that the extsiense 
of fraud is a question of mixed law and 
faot and that, on the fasts found, it should 
be held that one of these desress, that of 
1906, was obtained by what in law amounted 
to fraud. It appears that in this suit the 
defendants Bled a written statement and 
issues were framed. Then, bsfora the oase 
oane on for hearing, it was adjourned 
mors than onoe bsoause there was a talk 
of oompromise. The oompromise fell through 
and Boally the suit was deoreed ex parte 
in the absence of the defendants. Previous 
to this, a local enquiry had been held by 
the trying Mansif and ha bad sooie to 
the oonolusion that the area of the land 
whioh was under olaim was not 2] cottas 

as alleged by the plaintiffs but 2 co'tas. 

It i? found that when the Munsif gave 

judgment he overlooked the actual quantity 
of the land, and it is suggested that it 
was the duty of the Pleader who appeared 
for the plaintiffs in that oase to draw the 
attention of the Munsif to his previous 

finding and that his failnre to do eo in law 
amoonted to a fraud on the part of the 
plaintiffs. The learned Pleader for the 
respondents in these appeals does not dispute 
the general proposition that it is the duty 
of a Pleader to put all the facts of the 
ease before the Court and not to allow 
essential faots to be overlooked. But I think 
I must aooept his oontention that, even 
if a Pleader fails in his doty, though be 
may be liable to reprimand or possibly 
paniahnient nnder the Legal PraotitiODers 
Aet, it oannot be siid that such oondnot 
amounts to fraud on the part of bis 
prinoipal hie client. S> far as any other 
fraud is alleged, the findings of faot of 
the lower Appellate Court are oonolusivs 
in the plaintiff’s favour and I oanoot hold 
there wft 0 in these ea«9 eo^h ft fraod ft* 
would justify me iu holding, under sec¬ 
tion 44 of the Evidence Aot, that the previous 
deoree did not operate res judteata. 

The last oontention is that the effect of tbeso 
deorees wae nnllified by subseqoent deorees in 
suits brought in 1912 in which it was 
agreed between the parties that the question 
of the rate of rent should be loft open. 

It is oontended that these deerees re opened 
the whole metier and the previoae deeree, 
no longer operate as ret ludicata 
the rat* of r*nt. Bat it appeare that, in 
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aomioff to this arraDgement, the rarties 
also agreed that "the plaintiffa would not 
lose any right which they might have 
aoquired in the previous suits between the 
parties and their position would remain 
unaffeoled by the result of these suits ; ” 
that is to eey, it was expressly agreed that 
if these deorees of 19.6 and 1908 had in 
law the efifest of settling the rent payable 
by the defendants that right of the pleintiffs 
would not be lost by the decrees in the 
suits of 1912. For the above reasons, I hold 
that the lower Appellate Court was right 
and that the previous decrees operated as 
ret judicata on the queitfon of the rate of 
rent payable. 

The appeals are accordingly dismissed with 
' oosts. 

Apreah ditmisted. 

BOMBAY HIGH COURT, 

SiciWD Civil Appsal No. 427 or 1919 

Joly 13, 1920. 

Present Sir Norman Maolend, Kt 
Chief Justice, and Mr. Justice Fawcett. 
RAJMAL GIBDHARLAL MARWADI 
—Plaimtiff—Appsllant 

versus 

MARtJTI SHIVRAM ahd othcrs_ 

D*finda«T8—Rciposdbnts. 
ClvdPro^dure Cede CActVof 190%),,. \\^ Sch IT 
^04. 20, 2i~ArbUral{on-Award^Order refusing to 

l“dicata -8u./ to enforce aiLd, 
la nnmborod and rogistorcd as a suit, procoedinffs 

uad.r pamgraph. 20 „„d 21 ot the Sohodulo aTZ 

pr^odings m a suit. [p. 76fi, col. 2.1 

Whore an application to file an award is roioctod 

a cult to onforco tbo award is not barrod by tho rulo 

of retjudteaUt. [p. 768, col. 1 .} ^ 

A suit to onforco an award is not provided for bv 
i ^ ® ® Limitation Act; sachasnft 

Appeal from the decision of the District 
in a in Appeal No. 20of 

J„d ■ of ‘ho Sabotdiaato 

1916.“ of 

ul' i'S’ 'iPPnIInnJ. 

1 )»™V M. B. 

Dm), for Beopondonte Nos. 1 and 2 

„ JUDGMENT. 

«««0D, 0. J._Th. plaintiff .n,^ „ 


enforce an award against the defendants. 
Various issues were raised in the Trial 
Court. The 4th issues was—Is the suit 
barred by limitation P The Trial Court held 
that the suit was barred. It proceeded to 
find on the remaining issues. The result 
was that the suit was dismissed. 

In appeal the learned Appellate Judge 
held th^t the suit itself was not barred 
by limitation, but that it was barred by 
the role of ret judicota. It appears that 
the award was made on the 28tb Novem* 
her 1910. The plaintiff then applied to file 
the award onder paragraph 20 of the Second 
Schedule to the Civil Procedure Code. That 
application was rejected on the 12th January 
1914. The plaintiff could appeal against 
that order under section 104 of the Civil 
Procedure Code. The plaintiff did appeal to 
the District Conrt, and also applied to th. 
High Conrt in revisior, but in both Courts 
the lower Coort’e decision was upheld. 

It has now been argued that the question 
whether the plaintiff is entitled to get a 
decree on the award is res judicata and this 
suit was, therefore, barred. It can only be 
ret judicata if the application to file the 
award can be ooneidered as a suit. No 
doubt the application under paragraph 20 of 
the Second Schedule to the Civil Procedure 
Code is numbered and registered as a suit. 
But it does now follow that it thereby becomes 
a suit within the meaning of the word 'suit* in 
the Code. The procedure followed is not 
that of a soil, but the procedure regulated by 
paragraph il. The ('onrl can only coueider 
whether any ground suoh as is mentioned 

or referred to in paragraph 14 or 15 is proved 

and the Court has power either to order 
the award to be filed or to refuse to file 
the award. If it orders the award to be 
filed, then it must pronounce judgment 
aoording to the award, and upon the 
judgment so pronounced the decree shall 
follow. Under section 11 of the Civil 
Procedure Code no Court shall try any 
suit or issue in which the matter directly 
and substantially in issue has been directly 
and substantially in issue in a former suit 
between the same parties. It cannot be 
said that the proceedings under paragraphs 20 
and 21 of the Second Schedule were pro* 
seediogs in a suit, though for the purposei 
of oonveuienoe they may be numbered and 
registered as a suit. Order lY referi Iq 




V56 INDIAN 

RUMAL GIRDBARLIL U. MARDTI Sa[VRAM, 

tbe iostitation of saitd. Rale 1 eeya that 
every suit shall be in^titnted by presenting 
a plaint to the Court or sash offiier as 
it appoints in this behalf. Then the 
following Orders refer to the issue and servioe 
of sammons and the prnoeedinps that most 
follow when a regular salt has been in- 
stitnted. This question was deoided in 
Kunji L'il V, Durga Prasid (1) in which 
the Court felt itself bound to follow the 
series of desisions of its own Coort, aithoogh 
the learned Judges seemed to thins that 
there were some expressions in the oa«e 
of Ghulam Khan v. ^^uhflmmad Hasian '2) 
from which it might be considered that 
their Lordships of the Privy Ooanoil were 
of opinion that an order made under old 
section 525 was a decree. No doobt, a 
decree can he made when the Coart 
pronoances judgment on the award, and 
there being no appeal against that, the 
question whether a suit could bs Bled 
to enforce tbe award would never arise. 
Ad order refusing to tile an award is a 
different matter. It cannot be considered 
as a decree In my opinion, therefore, 
this suit is not barred bp rci luUcala. 

It is not barred by limitation, because it 
seems to be settled now that a suit to 
enforce an award is a suit not provided 
for by any other Article of the Limitation 
Aet. Then the time i« si* years under 
Article i20. The appeal, therefore, must 
be allowed and the case remanded to the 
lower Appellate Court for decision on the 
r«maining issues The appellant mast get 

bis costs of the appeal. ^ ^ 

PavvciTT, 1. ““I agree that the word suit 
m section 11 of the Civil Procedure Code 
cannot properly be extended to cover an 
application under paragraph 20 of the Second 
Schedule of the Code even though suih 
application ic to be regintered as a suit. 
Jn Qokul Mandar v. Pulmanund Singh (3) 
their Lordships of the Privy Council, with 
reference to section 13 of the then Civil Pro 
eedore Code, corresponding to the present 
section li» made the well known remark 
that the essence of a Code is to b) ex- 

(1) 6 lod. Cm 127. 32 A 48l;7 A, L. J. 426. 

-(2) 20 0. 167 (P. 0.)j 6 0. W. N. 22S| 2r; I. A. ftl. 

12 U. L J. 77| 4 Bom. I-.B. 16 s 6 Sar. P. C. J. 151« 
2S P B. 1002. 

(3) 29 0. 707 at p 7«(P. C.)|29 I. A. 198.6 0. 

( W. N. 4 Bum. L. B. 70i} 6 Bar. P. 0. J. 323. 
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haustivd on tbe matters in respeot of 
which it declares the law, and it is not 
tbe province of a Judge to disregard or 
go outside the law and tbe enactment 
according to ite true construction. Also 
in Ram Kirpil v. Rup Kutri (4) their 
Lordships held that judgment in execution 
proceedings would have a binding force 
not under this particular section but upon 
general principles of law. It is upon such 
general principles that the learned Distriot 
Judge has apparently gone in holding that 
the present suit is barred. But the adjudi¬ 
cation on an application to Ble an awAfd 
under paragraph 20 is restricted, under para 
graph 21, to a particular class of questioos, 
and I do not think, in those oironmatanoes, 
that the general principles of r^8 judicata 
should be held to be applicable so as 
to bar the right of euit to a person who 
has succeeded in obtaining the award. The 
only authority on the question that has 
been cited to os is also against any such 
doctrine. 

As regards the question of limitation, 
it has already been held in this Oourt io 
Firdunnv. Jamsed,i (5) that a suit on an 
award to recover a osrtain sum of money 
allowed by the arbitrator is not a suit 
for speoiBo performance, and, therefore, 
(his Oourt should agree with the decisions 
which hold that such a suit as tbe present 
does not fall under Article 113 of tbe 
Indian Limitation Act. 

Binoe the oral delivery of tho above 
judgment, my attention has been drawn to 
the observations of the Judicial Oommittee 
in Muhimmnd Sewji Khan v. Alim Ki’-an 
(t) which [according to the view taken 
in Ponnutinii Mud U V. Afandi Sumhra 
Muaali (7)] clearly imply that any matter 
which is directly and pubstantially in issue 
and is determined io a proceeding under 
section 5^5 (corresp)DdiDg to paragraph ?0 
of Schedule 11 of the present Code) would 
be Tcs )udic ii io any eobsequent litigation 
between tbe same parties. With doe respect, 
it Ecems to me that their Lordships left 
entirely open the question whether an applisa- 

(4)6 A. 269 (P. 0. I HI. A. 87} 4 Bar. P. 0. J. 
459.3 Inti. Deo. (N. ■.) 716- 

(6) 6 Bom. H 705.28 B. 1. oMi 

(6) 16 0. 4U (P. 0 h 18 I. A. 73j 16 lad. Jar, 2S4i 
B Bar. P. 0. J. 26. 70 P. B. 189I| 9 Ind. Doo. (.«». 

27(5 

(7) 27 M. 265 (P. B )i 14 M. L. J. 860. 
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ttOD Qoder seotion 525 is a suit flaob an is sod* 
templated ID sestt'oD 13 (see at p. 119), Bat, 
even assamiDg it was soab a sait. they held 
that the mere refasalio 6le an award would 
not eoDstitate a biodiDg jadgment against the 
Talidity of the award, aoleas the partiealar 
ground on wbish its validity is assailed 
was deOnitely raised and pat in issae and 
made the aabjeot of a trial. In the 
present ease the qaestion of the validity 
of the award does not appear to have 
been so tried in the proseedings on the 
applioatioD to file the award ; for the 
applisatioD was sammarily rejeotcd on the 
ground that, treated as a snit, it was time- 
barred. 


Appeal allcwed. 


NAGPUB JUDICIAL COMMISSIONER’S 

COURT. 

OiHL Bivisiom No. 191 op 1919. 

July 17. Iv20. 

Pfsiswt:—Mr. Hallifaz, A. J. 0. 
ADEIA— Dipbidamt—Applioapt 

versut 

SHANEAB RAO apd othiis—Plaiktifps_ 

Non Applioamts. 

Civil Procedure Code (Act V of 190RJ, 0. XXXII, r. 8 
'—Execution oj decree—Judgmcnt.dehtor, doatA o/— 
Legal repreeentative minor—AppUcaiion to bring legal 
repre*en«aliv« on record—Guardian, appointment of— 
Proceduro. 


Whoro the logal roprosoatativos of a dcooaaoi 
Juugmoat-debtor aro minora and an appltcation ii 
mado to bring thoip names on to tho record nndoi 
the gnardianship of their mother, it is inoumbenl 
on tho Coart, under Order XXXII, rule 8, Civil Pro. 
oeduro Code, before making any order adverse t< 
them, to call upon each minor to show cause aguiosl 
too appointmoot of hia mother aa his guftrdian and t< 
call Off tha mothor to ahow caoBe against bor appoint 
men^ and in tho event of her expressing wilUngnest 
and hor bolng found fit to record an order appoiDtins 
her guardian and to afford hor an opportnnity tc 
show caoAo why tho decree should not bo executed 
against the minora [p 7 8, cols 1 A 2.] 

Civil revision ngaiaet toe order of the Small 

Sait No. oS 

of 1919 decided on tbe 7th May lyi9. 

t«-^1. and A. F, Sathaye 

for tbe Appliiftni 


Mr. 0. V. Deshmukk, for tbe NoD*Appli« 
•ants. 

JUDGMB VT.—The non-aoolieantA in this 
ease obtained a deoree for Rq. 2i0 and 
Ri. 20 as ooqU against one Pilii Gmi on 
5lh Frtbraary 1914 Oo 20th Aoril 1916 
the deoree holders aoplied for exesotion, 
bat on 30th Jane 1916 they appeared and 
stated that the judgment-debtor, Poiji, was 
dead and a^ked to have the names of bis 
three eons and his widow sabstitated for him 
in the desree praying that the two younger 
sonq, who were minors, eboald be impleaded 
nnder the gaardiansbip of their mother, Mu- 
sammat Hasa. An order was passed that 
notioes eboald issue "to the legal representa¬ 
tives under Order XXI, rale 22, Civil Pro- 
eedare Code, for 2drd Angast 1916”; that is 
to eay, with no advertenss whatever to the 
fast that the two of the legal represen* 
tatives were minors. Notieea were issued 
to Paikia. Ghalia and Adko, the three sona 
named. Paikia’s notiee •alls on him to 
show •aose why tbe deeree sboald not be 
exeoated against him. Tbe notiees addressed 
to the minors Ghalia aad Adka dessribed 
them as under the gaardiansbip of their 
mother. Hasa, and tailed on them to appear 
for the purpose of having a guardian 
appointed. Nothing is said about showing 
oause against the ezesation of the desree 
nor aboat the proposal to appoint Mueammai 
Hasa as goardian. These two notiees were 
served on Mueammat Hasa to whom per* 
sonally no notiee appears to have been 
sent at all. It is possible that a notiee 
of some sort did issas to her at this hearing 
bat it is not now to be foand on the 
reeord. The order of 23rd Aogast 1916 says 
it was served. That of let November 1916 
says it was misplaeed id some other reeord” 
and orders fresh ootise to issae, and in tbe 
margin I find in peneil the three words “ootise 
found oat” though it is not now on the 
reeord. As the original applieation did not' 
ask for a notioa to go to Mvsammat Hasa 
herself it may fairly be assumed, in these 
oiroamstanses, that none was seat. 

The order pa«nsd on 23rd Aagast 19i6 
was as follows:— Deeree holder by agent 
S^dasheo. Diseased jadgment debtor Polji’e 
heirs are bis sons Paikia, Ghalia and Adka. 
The last two are minors. Their goardian 
Muiammit Hasa is served. Paikia is 
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properly eerved. Freeh noiioe to lesoe to 
Paikia”. At the next hearing Paikia wae 
absent. He wae held to be duly served 
and a fresh notioe wae ordered to iesae to 
Mutammat Haea as already mentioned. This 
sailed on her personally to show saase 
against the exeoation of the deeree against 
herself. It contains no mention of the 
minors. On 2nd Deaecnber 1^18 the following 
order was pa.eeed : “Appellant (D. H.) by 
agent Sadasheo. Non applicant raikia absent 
thoagh served before. Hasa M. G. of the 
other two nor-applioants is abi^ent thoogh 
eerved. She refused to take and sign the 
BQmmoDS. D. H's affidavit proves that the 
three non-applicants are the sons and heire of 
the deceased J. D. Polji. Let their names 
be snbstitated as the lagal repredentativea 
of the deceased J. D. Costs on non^appli- 
•ants Rs. 3”. 

A more complete disregard of the 
provieioDs of Order XXXII. rale 3, it woold 
be bard to find. What was required in this 
case under Order XXXIT, and Order XXI in 
regard to each minor was.— 

(1) Service of notioe on the minor 
asking him to show oaose against the 
appointment of Musammat Hasa as hie 
gnardian. 

(2) Service of notice on Mutammat Haea, 
the astaal and natoral and also the proposed 
gaardian, aeking her to show cause against 
her own appointment. 

(3) The passing of an order appointing 
her guardian after she had expressed her 
willingnefs and the Court had found her 

fit. 

(4) The granting of an opportunity to 
Mutammat Hasa as guardian to show cause 
why the decree should not be exeouted against 
the minors. 

Not a single one of these essentials was 
eomplied with. No notice was eent to 
anybody to show cause against the appoint¬ 
ment of Mutammat Hasa as guardian. She 
never agreed to act as sueh and, indeed, 
■be gave some indication of aowillingness 
to do BO by refusing to accept service of 
the summons for appearance on 2Dd 
February 1916. She never appeared and 
the Court never ever began to consider 
her fitness for the guardianship of the minors 
aod never by tbe remotest tmplicatioti 
a^lntfd her* Finally, tbe minors have 


never in any way, either through their 
mother or directly, been called upon to show 
cause why the decree should not be executed 
against them. 

After tbe substitution of uamsa ordered 
on 2od December 1916 tbe decree was 
transferred to another Court for ezesutioD, 
The attachment of tenancy land was made 
and on that the minor Adku applied, 
through his sister's husband Ganpati Good, 
as his next friend, to have bis name removed 
from the list of legal representatives of his 
deceased natural father Polji ou tbe ground 
that be bad been adopted by his father’s 
brother Lakbwa. He was called on to prove 
this and, after recording evidence, the learned 
Judge held that be was bound by tbs 
previous order of his predecessor in the 
matter and could not set aside or alter 
it. 

I do not think it necessary to disaoss 
the rights or wrongs of this order, which 
is the order I am asked to set aside in 
revision. Tbe proceedings, as far as the 
two minors are aonterned, are hopelessly 
bad and illegal from the very first mentiou 
of their names and even in tbe interests 
of tbe decree-holders themselves these 
proceedings must be eet aside. I, therefore 
set aside every proceeding or order in 
this case of the I8th October 1917 or euy 
later date so far as it affects either of the 
minors Ghulia and Adku. Their names 
should be entirely removed from tbe record. 

All (he proceedings affecting their elder 
brother Paikia and their mother Mutammat 
Hasa personally will, of course, stand. The 
non applicants will pay all the costs incurred 
by or on behalf of both the minors in tbe 
execution proceedings and those incurred by 
Adku in these proceedings. The Pleader’s 
fee in this Oourt will be Rs. 15. 

Application alloved. 
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BAPU TlTTi V. Bill BiOJBI DBSil. 

BOMBAY HIGH COURT. 

Sbcokd Civil Appeal No. 649 op 1919. 

July 16, 1920. 

PrewtU Sir NormaD Maoleod, Kt., 
Chief Jnetioe, and Mr. Jnstioe 
Fawoett. 

BAPU TATYA DE3AI— Plaintipp- 

Appillamt 

versus 

BALA RAOJEE DESAI— Depbndaht— 

Rbspondint. 

LimilationAct ox of \QOS), i.7,Sch. /, Art. 44- 
Hindu Law—Joint Jamily—Snle hy mother un yuardian 
—8u»( by sons to recover property more than three years 
after eldest has attained majority, whether barred. 

Whoro property bolonpinj? to minor Fliodu brotliors 
who constitute a joint family is alienated by their 
mother as their natural guardian a suit by the 
brothers to rocorer the property after sotting aside 
the alienation brought more than threo years after 
the eldest of them hos attained majority is barred by 
time, [p 769, col, 3.] 

Seoond appeal from the deoiaion of the 
Aesietant Jadge, A. P., at Satara. in 
Appeal No. 391 of 1918, reversing the deeree 
passed by the Joint Sobordinate Jodge at 
Tasgaon, in Civil Sait No. 113 of 1915. 

Mr, K, H. for the AppelUni. 

Mr. K, N, Eoyajee, for the Respond¬ 
ent. 

JUDGMENT. 

Maolboo, 0. J.—The plaintiffs ened to 
recover possession of a moiety of the plaint 
lands after settiog aside the eale deed 
passed on 28th July 1905 by their mother 
daring their minority. The three plaintiffe 
are brothers, members of a joint family, 
and it is admitted that the third plaintiff 
wae more than 21 years when he filed 
the sait. Therefore, under Artiele 41 of the 
Indian Limitation Aot, the sait as against 
him was slearly barred. The qaestion arises 
whether eeotion 7 of the Indian Limitation 
Act is applioable and whether the bar also ap« 
plies to the first and seeond plaintiffs who are 
still minors. They will be barred if the third 
plaintiff eonld have given a disobarge and ao- 
qaittanse of all claims against the defendants 
withont the concarrenoe of the first and 
second plaintiffs as manager of the joint 
Hinda family. Now, the canse of action 
which the plaintiffs had owingl to the sale* 
deed exeented by their mother being, as they 
allepd, eoAtrary to their interest, was a 
joint eau# of action, and tiise would ran 


against them all when one of them beeame 
entitled to give a disobarge withont the 
concarrenoe of the others : see Mahableehwar 
Krishnapa v Bamehindra ^angesh Kultarni 
(1). 1 agree with the reasoning of the learned 
Appellate Jodge at page 2 of the print, where 
he says : 

*‘lt is not denied that the plaintiff No. 3 
is the managing member of the family; 
hence be bad a right, as soon as he 
attained majority and became snob manag¬ 
ing member, to bring a Bait as such manager 
for recovery of not only his share of the 
alienated property, bat of the whole of the 
alienated property, inoinding his minor 
br.)theiR’ -hart*-, treating the whole is familp 
property impioperly aliciiaced during the 
minority nf himself and his yoanger bro¬ 
thers. If ho fails to do so within the period 
allowed by Article 44 of the Limitation Act, 
the minor brothers cannot be allowed to 
contend that they had separate causes of 
aotioD to recover their shares alone, apart 
from the cause of action of the adnlt 
managing member to recover the wfiole. I, 
therefore, hold that the whole suit is time* 
barred," 

The teat seems to be this: supposing the 
third plaintiff bad brooght a sait within 
three years of attaining majority to set 
aside the alienation made by his mother, 
and that suit had been dismissed, would 
the next brother be allowed to file a 
enit and also any other brothers there 
might be, who were minors at the time, 
as soon as they came of age F It appears 
to me that the cause of action would be 
joint amongst them all, the issue being 
whether the alieuatioo made by their guard* 
ian mother was a proper one, and when 
once that point has been decided in a 
suit filed by one of the sons who is entitled 
to be considered as a manager of the 
joint family, then that decision would be 
binding on them all. In my opinion, the 
decision of the learned Appellate Jadge was 
correct and the appeal should be dismissed 
with costs. 

Fawoirr, J.—*I agree that the appeal 
should be dismissed with costs. The main 
questioD is, whether the pUiutiff No, 3 
could have giveu a discharge as manager 

( 1 ) 31 Ind. Cai. 360/ 16 Bom. L. B, 8S2| 88 B. M, 
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of the joint Hinda family o^n^isHnc of 
himself and hi^ minor brothers without the 
ooDoorrenoe of the latt r. Oo this point 
it has been laid down by the Privy Com'iil 
in Kishfii Frishud v. H-ir Naram Si'ngk 
(2) that the raanagsr of a joint family 
bpsinese hai a power of making aontraotp, 
giving reoeiptF, and oompromi«ing or dia- 
obarging the olaims ordinarily inoidontal 
to the busiiieas ; and. having regard to the 
extensive powers of a rLanager of a joint 
Hindu family, whiih inolules a pow.r to 
flootraot debts f jr the famil/. it eeetus olear 
that he has power to give a disoharge 
without the oooourreroo of the minor mem 
bers of the joint family. It w^s argued 
for the appellants that he ean only do so 
for the benefit of the family, but this 

seems to me to be immsterial. Undsr 
seetion 7 of the Indian Limitation Ao\ 
we have only to consider whether the 
manager ean give a disaharge without the 
•onourrecoe of the mioor members of the 
family, and the answer olearly is that ho 
aan—.although, no doubt, if he does not 
do it for froper purposes, that dis. 

•barge might be invalid so far s.s the 
interests of the min^r members of the family 
are aonecroed. The ruling in Dorai^amt Sim 
madmv. Nondisami iSe/’iriU (-0 is an autho¬ 
rity that the suit is barred in suoh a aa e 
as the present, and it seeraj to me that 
the reasoning on which that care proceeds 
is sound. In Gnngi Daynl v. Mani Itam 
(4), no do□b^ the contrary v’o v was taken 
but, with do 0 respect to the learned Judges 
who decided that oa e, it seems to me that 
their conclnsions are bd'ed on irrelevant 
coirsideraiions. The fact that the mansgar 
eould not have sued al >ne but must have 
joined his minor brother as a eo^plaintiff 
is not one which affeots the provisions of 
lectioD 7 of the Indian Limitation Act« 
so *far as I can eee. Then, it is caid, in 
that there was nothing to show that plaintiff 
No. 3 ever act^d as a manager, and that, 
as a matter of f<«o‘, be simply remair^id 
quite inactive. That, again, seems to me 

(a) B Ind.Oac. 780t»n A. 272} l/> 0. W. N. 821 : 8 
A, L. J. 266» fi M. L. T, 34'{ i3 C. L. J. 34>| 2l M. t., 

J. 878; ISBoin. L. R. aCPj (10 1.2 M. W. N. 39.5, 3H 
I. A. 4A.rP.O ). 

(8) 2! InA. fts. alO, 38M. US, 26 M. L, J. *0/i, 

)4 H L. T. 4JI. 

\*) 1 Cat. aa^rSl A. 166^ 0 A. L. J. 02. 
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''■reUvink. The only question ip, whether 
• 0 ’’lid 7»ve a discharge without the COD* 
irrencs of the mioors. The authority of 
this oa e is also weakened by Rati Ram 
V Sadir (5) wbe'e it is eaid that all 
s <S99 anlerior in date to the passing of 
Act No. IX of 1903 require to be re con* 
"lered in the light of the words then 
1 .sorted in section 7 of the said Act. It 
s-‘ems to me that the main object of the 
Legislature in section 7 is to limit the 
indulgence which is otherwise given to 
minors, eo tha*^, if there are several minors 
who can eUim the benefit of eeotion 6, 
that oonceesion does not extend to cover 
the whole period of time up to the yonog* 
est of the minors becominga major, but caa 
only be availed of by the eldest of them. 

Appfal dumiaad. 

(6) 49 Ind. One. 990; 41 A. 435; 17 A. L. J. 649. 


CALOUTTA HIGH OOUBr. 

Appcal proji Appillatc Diorke No. 2585 

OP 1917. 

May 14, 1920. 

Prfsenti —Sir Asutosh Mookerjee, Kt, 
Acting Chief Justior, and Justice Sir 
Ernest Fletcher, Kr. 

Srimali ABBDA KUATU.'I asd oraiits— 
Difesdants Noe. 2, 3, 5, 8, 10 and 15 — 

Apfelu»tc 

tergiu 

MAIUBALI CHOWDHaaY ANoOTHiB.?- 
Plcintipps and oruKRS—R emaininu 

DePINOA^TIi— RarPONDBNTS. 

Bgn^al Tenancy Act (Vtll B. 0. of 18S5j, w. 106, 

un<Ur $ lO^i M/ur# o/ —Du^i*^** 
for default^ o(-^Juritdiction of Court to 

entertain eloim made euhuquent to appUcai%on. 

An applioation for onhanoemont of rent mndo 
nnddr lection 0 of tho Mongol Toniooy Act* which 
in withdrawn, or la diimiued for non^proaacatfon, it 
an appIfoatioQ made within the mt*aning of aoctiOT 
O.^of the Act, aod once anoh an application la 
made, a i irU oort hat no Juri diction to ontert^n 
a claim In reapeot of a matter which t^mod tU 
fnbjeotof that application, [p. 793f ool* UJ 
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Appeal agaioet the decree of theSabordinate 
Jadge, Seoood Coorf, Baekergaoj, dated rhe 
17th of September 1^17, modifying the 
decree of the Mooeif, Pirat Coor*, at B^rioal, 
dated |he 12th of Jaly 1916. 

FACTS appear from the iodjment 
Baba Sureth Ohandra Talukiar, for tbe 
Appellaote.—Tbe defendant is tbe appellant. 
The appeal arieesoot of aeait for eobaneemeot 
of rent and for reoovery of rentat the enhan¬ 
ced rate. The former rent waa Ra. 103-0 U. 
Tbe plaintiff's ullegritioni) are th ii the area 
has inereased, tbe rent payable is beiuw tbe 
prevailing rate of rent, tbe fertility of the 
■oil has inereased and that the tenants are 
making oonsiderable pro6t oat of tbe pro* 
petty. 

Tbe defense was that, as a matter of fast, 
tbe present sait is barred, the plainti'T hay* 
ing failed in an appliaation under eeation LC5 
of tbe Bengal Tenaney Act. there 

was uniform payment of rent for twenty 
years. Thirdlv, there was a kabuUvat. Tbe 
first Court dismissed the suit for eohanoe- 
ment of rent. On appeal, the salt wts 
deoreed at tbe enbansed rate. 

I enbosit that, ander the provisions of tbe 
Bengal Tenancy Act, I am liable to pay tbe 
original rent. The present sait is not main* 
tainable under section 109 of tbe Bengal 
Tenancy Act. The plea of the increase in 
area was taken in section 105 case. So, 
under srotion 109 of the Bengal Tenauoy Act, 
tbe present suit does not lie. No leave of 
the Court was taken to bring a suit under 
clause (6) of section 39 of tbe Bengal 
Tenancy Act. See Ohiodith v. TuUi Singh (l). 
Leave of tbe Court to withdraw from the 
application eboald have been taken 
in ordsr to bring a fresh suit. See 
Kamini Sundari ChowJhurani v. Abdul 
Halim Moulvi (2). Having made an 
application under section 105 of the Bengal 
Tenancy Act and failed in that, the plaintiff 
oanoot bring a suit. There was no with, 
drawal from tbe application under section 
105 of tbe Bengal Tenancy Act. Tbe eub- 
ject matter of tbe present suit was the 
subject matter of tbe application under sec* 
tion 105 of the Bengal Tenancy Act. 

Mr. N. Ahmed and Moulvi A. 3. M, 

(I) ISInd. Caa. 130:400 42'; J7 C. W. N ij?. 

V 91 « 7 Iad, Cac. 4 '^ 28 C. i. J. 264- 


Akram, for the Rsapondent.—The application 
under section 105 of tbe Bengal Tenancy 
Act was not proceeded with. This oaie 
cannot be on principle distinguished from 
other ca»es. i^ee R'jah Pud'nanunia Singh 
V. Qhmosh'jnm }di$ser ( ) The oa-e in R juh 
Pudmanunda Singh v. Oh ii 2 $hyam Miner (3) 
was before tbe amendment. lostead of with* 
drawing from tbe case, tbe plaintiff did not 
prosecute the oise. Besides, the point was 
never raised before the lower Courts. 

No reply was sailed upon. 

JUDGMENT 

MooKtRJiB, Acts. C. J.—This is an appeal 
by tbe tenants dereodants in a suit for en* 
banoement of rent of a tenure and for reoovery 
of rent at tbe enhanced rate. 

The Court of Erst instance refused the 
claim for enhancement and made a decree for 
arrears at the existing rate. 

Upon appeal the Subordinate Judge has 
granted an enbanietnent and made a decree 
for arrears at the enbanoed rate. 

In ouppcrt of the present appeal, it has 
been contended that tbe claim for enhance* 
ment was not maintainable, in view of tbe 
provisions of section 109 of the Bengal 
Tenancy Act. In our opinion, this oontentioa 
is well founded. 

Section 109 provides as follows, ‘‘sabject 
to tbe provisions of section 109A. (which 
relates to appeals from decisions of Revenue 
Officers),a Civil Court shall not entertain any 
applic.^tion or suit coneerijing any matter 
which is or lia>i alrendy hi^en the pubject of 
an application made, nuit iD>tituied or pro- 
ceedings taken under sectious 1C5 to 108 
(both inclusive)." It appears that on tbe 
14tb May K07 the plaintiffs made an sppli* 
cation under section 105 for enbaneemeDt of 
tbe rent of the tenure, on the grounds that 
the rent payable was lower than the prevail* 
ing rate of rent; that the defendants had 
made oonsiderable profit out of tbe property ; 
that tbe fertility of tbe soil bad considerably 
irerraeed ; (bat tbe price of tbe staple fo:d* 
crops bad advanced, and that there was an 
increase of area. On tbe 9th June 1909, tbe 
agent for tbe plaintiffs appeared and stated 
that (be plaintiffs did not wish to prosecute 
tbe proceeding under section 105. There* 
upon, the proceeding was dismissed for non* 

pro'^eoDlirn. Tbe tenants.appellants oonteud 
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that the plaiDtiffs oannot now id view, of 
the proviaioDa of aeotion 10 pat forward a 
olaim for enbaooemeDt on tha ffroaod of 
inoreaae of area, whiob is one of the groands 
mentioned in the prooeediog nnder aection 
105. In oar opinion, thare is no answer to 
this oontentioD. 

On behalf of the respondents relianoe, 
however, baa been plaoed npon the deoiaiona 
of this Ooart, in Chiodith v. Tulsi SingK (1), 
and Kamini Suniari Chowdhurani v. 
Abd'il Halim Moulvi (2). In those oases, 
applieationa had been made onder seotion 
105 of the Bengal Tenanoy Aot and eob* 
aeqaently withdrawn withoat liberty reserved 
to make fresh appHoationa. This Ooart held 
that an applioation made under aeotion 105 
of the Bengal Tenanoy Aot bat withdrawn 
was to be treated as one never made. In 
oar opinion, those oaaea are olearly diatin* 
gaisbable, even if we asaame that they were 
oorreotly deoided. An applioation whioh baa 
been made, whether it is withdrawn or whe¬ 
ther it ie diamiaeed for non-proseoation, is 
nevertheless an applioation made within 
the meaning of the provisions of seotion 109. 
We are olearly of opinion that the provi* 
eioDB of that seotion shoald be striotly 
enforoed and not whittled down, as appears 
to be the effeot of the two deoisions mention¬ 
ed. In any event, so far as the present 
oase is eonoerned, there oan be no doabt 
that the Civil Ooort has been invited to 
entertain a sait oonoarning a matter, namely, 
a olaim for enhanoement of rent on the 
groand of an ioorease in ares, whioh was the 
eabjeot of an applioation previoasly made 
under seotion 105 of the Bengal Tenanoy 
Aft. CoDbeqoently, seotion 109 is an eSeo- 
tive bar to the olaim. 

The result is, that this appeal is allowed, 
the deeree of the Sobardinate Judge set 
aside, and that of the Ooart of first instanoe 
restored with oosts both here and before the 
Sobordinate Jadge. 

FLtTcaBB, J.^I agree. 

Appe.il allowed. 


BOMBAY HIGH OOUBT. 

Appb&l pbou Okurb No. 4t> op 1918, 
July 30, 1920. 

Present Sir Norman Maoleod, Kt., Chief 
Justioe, and Mr. Jastiee Fawoett. 
LALOHAND SAKHARAM MARWADI-^ 

DEFSNOlRr^AppILL&MT 

versus 

KHANDU KEDU UQHADE—PLiiHTiPf-i 

Respondbnt. 

Mortgage — RetJemptinn^TrariRfer of equity of redcmp* 
tion in favour of mortgagee hy on<* of several co-nwrU 
gagoTs, c^ect of. 

The mero fact that ono of sovoral co-mortgngore is 
the rogistcrod occupant of tho mortgaged land does 
not entitle him to transfer the portiona of the 
oc)uity of redemption belonging to his co-mortgagors. 
Any such transfer in farour of tho mortgngoo docs 
not operate to oxtiogiiish tho right of tho eo-morU 
gagors to redeom thoir sliaros in tho morlgagod land, 
[p. 703, cols. 1 A 2.] 

Appeal from an order passed by the 
First Class Subordinate Judge, A. P, at 
Nasik, in Appeal No. 75 of 1917, reversing 
the decree passed by, and remanding the 
sait to, the Subordinate Jadge at Yeols, in 
Civil Sait No. 225 of 1915. 

Mr, .Vodlcarrtj (with him Mr. A, G, Dsiai), 
for the Appellant. 

Mr. ]V. B, I'radhan, for Respondents 
Nos. 1 to 8 and 10 to 14. 

JUDGMENT. 

MfcOLSOD, C. J.—The plaiatiff-i saed for 
aooounts under the Dekkhan Agriaoltarists’ 
Relief Aot and for redemption of a mortgage. 
The first nine plaintiffs were the desoendants 
of four brothers who passed the original 
mortgage in 1869. I do not know why 
the other plaintiffs were made parties, for 
the deBoendants of four other brothers by 
the same father have no interest whatever 
in the mortgaged property. In 1879 Mabada, 
one of the first set of four brothers, exe- 
anted a rujtuiima in bis sapaoity of register¬ 
ed osoopant of the mortgaged property 
in favear of Government, and the mortgagee 
exesoted a oorresportding kabuUupat, Sinoe 
then the mortgagee has been in ooeopatioo 
of the mortgaged land. The mortgage-bond 
was restored to Mahadn with an endorse¬ 
ment that it bad been satisfied. The 
qaestioD is, whether the equity of redemption 
which existed in favour of the remaining 
three brothers continued and whether it 
still continues in favour of their desoeodaota. 

The rtally important issoe is Issaa No, 8 
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in the Brat appeal: bad the mortgagora 
other than Mahada eonaeoted to and 
antborizad the latter’e rajinama ? That was 
foand in the negative. The sorreapondiDg 
ieane in the Trial Court was, whether the 
raiinama and kabuliaffot were competent 
to eztinguish the right of redemption of 
the mortgagors and pass title to the 
defendants. That was found in the affirma 
live. Aeoordiogly, the Trial Judge dis¬ 
missed the plaintiff's suit. The argument 
seemed to be that, beoause Mabadn, the 
registered ooeupant, eze«uted the rajinama. 
the interest not only of Mahadu but also 
of his brothers in the land passed. But 
I think that the learned Appellate Judge 
looked at the ease from the right point 
of view when he eonsidered whether the 
interest of the other brothers was eonveyed 
or transferred when Mabadn exeouted the 
raiinama, unless it eould be shown by 
positive evidence that they bad oonsented 
to give op their rights to redeem the 
mortgage. The learned Judge says : "there 
is nothing in these doeumentr, that is to 
say, the raiinama and kabuUayTt, to show 
that the three mortgagors bad given up 
their rights to the land in dispute. There 
is nothing to show that they had authorised 
Mabadn to extinguish their rights or that 
they had oonsented to his doing so, Exhibit 
60 who proved the doouments nowhere 
said anything about the other brothers 
authorizing Mabadn to do so or oinsenting to 
his doing so." In Pandu Lihshman Matu’char 
V. Anpurna (1) it was held that,"in the absenoe 
of any aot sboning that the mortgagee is 
asserting himself against (he owner of the 
equity of redemption, his possession is not 
adverse against the latter as regards limita¬ 
tion. The mere assertion of his elaim by 
the mortgagee would not affect the right 
of the real owner of the equity of redemp¬ 
tion where a person having no right in 
the property pretends to sell the equity 
of redemption to the mortgagee." Here, 
DO doubt, Mahadu was a oo mortgagee with 
hie brothers, but he had no right to sell 
theii' interest in the equity of redemption, 
SO far as they were eonserned he was ir 
the same position as an outsider. The 
general rule is that, a mortgagee eannot set 
up title by adverse possession against the 

r 

(1)91 B. 703,11 in<j. I j 


owner eo as to defeat his right to redeem. 
That was decided in Bha^oant Qonnd 
V. Kondi (2). We have been refer¬ 
red to the case of Puttappa v. Timmaji 
(3), where there was a sale of the equity of 
redemption to an outsider, but though the 
purchaser from a mortgagee can set up a 
title by adverse possession to the original 
mortgagor, that does not affect the prinsiple 
that the mortgagee himself oannot set up 
a title against the mortgagor. Since then 
the mortgagee in 1879 did not take the most 
ordinary preoautiiD to see that the light 
to redeem which lay in the parties to the 
mortgage-deed was extinguished, it follows 
that he ie now in a difficult position when 
the desoendante of those parties assert tbeir 
right to redeem. The mortgagee cannot 
prove that their ancestors consented to the 
right of redemption being extingnished. 
There is no hardship really in the case, 
besaQsa there baa been an inquiry of what 
is doe to the mortgagees for principal and 
interest and also an account of the improve¬ 
ments made to the property. 

The decree, therefore, of the learned Appel- 
late Judge most b3 conBrmed. 

The plaintiffs cross-objected on the ground 
that they ought to have been entitled to 
redeem 'be whole. But when Mahadu pur¬ 
ported to oonvey to the mortgagee the right 
to redeem, as there is no doubt about bis 
having a share in the equity of redemption, 
that brought about a merger of the mort¬ 
gage to that extent, and consequently the 
present plaintiffs oau only be allowed to 
redeem the three-fourths of the land in dis¬ 
pute. 

Therefore, the cross-objections are dis¬ 
missed with costs and the appeal is dismissed 
with costa. 

FaWCitt, J.—I agree. The appellants 
clearly cannot rely on adverse possession 
against the right to redeem asserted in this 
enit, not only because of the rule which bars 
a mortgagee setting up adverse possession 
against bis mortgagor, bat also because, in 
any case, the period of adverse possession 
that would suffice to bar the right of suit 
to redeem nnder Article 148 of the Indian 
Limitation Act,t»»c.,60 years, hae not expired 
Therefore, under section 28 of the Indian 

(2) U B. 279, 7 Iml.Deo. (n. i.) 645. 

( 8 ) 14 B. 170; 7 Inti. Dec. (n. i.) 570 , 
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LimitatioD A(}^ the eqaiiy of redemption, 
whioh is DOW asserted, woqU Dot have 
beeD extingfaished. It seems to me that 
the dispote really rests npoo the deoisioa 
OD the third issne in the lower Coart, tu. 
bad the mortgagors other than Mahada 
•ODsented to and aathor‘/)d the latter’e 
fo^tnima ? This issue has been found by 
the lower Appellate Conrt in the negative. 
And, although there are oonsiderations whioh 
may be said to favour the view taken by 
the Trial Court that there was euoh o^nsent 
and authorisation, yet there are other 
oonsiderations whioh go the other way. 
Certainly, to my mind, there is no olear 
proof of snob oonseot and, in any oase, it 
is purely a question of faot whioh in second 
appeal we cannot decide for ourselves. Any 
presumption that there may be in the 
appellant's favour under section 135-J of the 
Bombay Land Revenue Code is, in the oireDm> 
stanoes, rebutted. Aooordingly, I oao see no 
ooffioient reason for interfering with the lower 
Oourt'e decree. 

Appeal dtsmuee 1, 


LAHORE HIGH COURT. 

SicoRD Civil Appi&l No. 1748 ov 1916. 

December 17, 1920 

Preunt Mr. Justice LeRossignoI and 
Mr. Justice Wilberforoe. 

8URAPU, MIKORSON AND hBPBIHBNTATIVg 

OF RAM RABHA, dbccasid,thi(Oooh 
uiB MOTBIR, Muiammat LAOHHMl 
—PLifNTlFF—ApplLL*Nr 
t erius 

DIWAN OHAND—D4KiNDANT— 
Rbspondbnt. . 

Uorigagt — Redemption—Clog on equity of redemption 
_ Improvemente—Condition meant to improve mortga¬ 
gor oul of properly, validity of. 

PUintiO’a mollier actingaa big guardian mortgaged 
a hoaffo belonging to the plaintiff to defendant. 
Under the mortgage agreement the plaintiff made 
himself liable for the cost of rensonable improro* 
tnente, also for interest oo the earn expended oo 
improTemonti and fox repairs i 

Held, (It that the condition relating to the cost 
of improvements did not justify the demolition and 
re-building of the house at a cost equivalent to 
•ever?!! times the mortga^debt i 


(2) that the couditiou relating to the parmeiit of 
interest by the plaintiff wag most inequitable and 
unconscionable, innsuiucb ag it amounted to an agree¬ 
ment by the plaintiff to pay intorest to defendant on 
money spent by defendant on making himself com¬ 
fortable. 

Saond appeal from the decree of the 
District Judge, Gnrdaspur, dated the Sib 
May 1916, varying that of the Senior Sub* 
ordinrte Judge, Gurdaspur. dated the 24tb 
February 1916, decreeing the claim 

L^U Mehar Ohand Mahajan, for Bakbshi 
Tek Okand, for the Apnellant. 

Ltia 4/oft S'jgir, R S , for the R9Spond* 
ent. 

JUDGMENl'.—The plaintiff's m'>ther 
acting as hh guardiiu mortgage/ a honSa 
to defendant in 1834 for Ri. 359. Plaintiff, 
now of agj, sued to redsem, ani the de- 
fendaot called npoo him to piy no less 
than Rs. 10,282 8 of which Ri. 3,200 ware 
said to be the cost of re building the house, 
Ri. 500 cost of auoual repairs and Bi. 5,760 
the interest on the item of Re. 3,200. 

The 6rst Court found the defendant’s 
aacounts of expenditure 6ctitioas, bis claim 
prepostrous, and the terms of the mortgage 
inequitable and not binding on the quoniam 
minor and decreed for plaintiff on payment 
of Re. 624 less the costs of the case. 

The District Judge rejected defendant’s 
asoounts also, but gave him a desree 
enhancing the sum payble by the plaintiff 
to Rs. 2 000 on no very olear grounds ; but 
mainly on sonjestare. 

Plaintiff has preferred this second appeal 
and urges that the first Court's desree should 
be restored and we think that equity points 
directly to this issue. 

From dooumentary evideoce it is quite olear 
that, as soon as he secured the mortgage, 
the defendant started demolition and re-build* 
ing of the bouse in spite of the protests 
of plaiutift's mother and he has now led 
evidense to show that the house was ruinous 
when he took the mortgage, altough the 
dosument in no way gives support to that 
0 intention. 

Under the mortgage agreement, plaintiff 
wee responsible for reasonable improvsnionti 
{tarraqi munasih)^ also for ioterest on the sum 
expended on improvements, and forrepairt. 

The first condition did not justify a 
demolition and le building of the house at 
a cost equivalent to nine times the mortgage* 
debt, and the setpad if clearly ioeqaitablp 


Vol. LIX] IHbUti OASES, >fl5 

% 

UAMIKCHAXD UiOiKCSkDD t>. RAVOAPPA EONDAPPA. 


lor it amoQDts to an affreement by the 
plaintiff to pay intereet to defendant on 
money spent by defendant on making himself 
eomfortable. 

Beating in mind the faet that the plaint¬ 
iff's mother wos a widow and plaintiff an 
infant we hold this oondition ^asmostin* 
eqoitable and onoocsoionable and defendant's 
aetion a olear attempt to improve the plaintiff 
oot of bis property. 

We aeeordingly aoeept the appeal and 
restore the Bret Ccnrt’s deoree, plaintiff shall 
have tbe boose on payment into Coort of 
Re. 624 less bis «oats in this and the Coort 
below. Id tbe first Coort parties eball bear 
their oan ocsts, 

Appoal aectpted. 


BOMBAY HIGH COURT. 

SicOHP Civil Appeal Nr. 127 op 1920. 

JolyoO, 1920. 

J reteni :—Sir Norman Maoleod, Kt • 

Chief Jcstiee, and Mr. Joetiee Faweett. 

MA IKCHAND MAOANCHAND 

GUJAR—PlaUTIIP—A lPELLAItT 

rertut 

BANGAPPA KONDAPPA KOBPE 

—UlVlNDAET—R iIPOPLBKT. 

7ranf/er of Ptoperlj/Act f IV of 1662J, SM 6P, 67, £8 
—Uortgagt, utu/rucluary—Poitettton not delivered to 
morfffaffce—JntereitfVhetlier can be recovered. 

Where under a usufructuary mortgage the niort* 
gaged property is made security only for the amount 
borrowed and not for intorost. and tho mortgagee is 
to bavo possession and enjoyment of tbo pTOlits of 
tho mortgaged property in lieu of interest, which is 
not made payable otborwiso, and tbo mortgagee docs 
not take any eteps to obtain possession of tho mort* 
gngod property, he loses his right to interest. 

Seoond appeal from tbe deoision of Ibe 
Assiatant Jndgr, A. P., at Pcona, in Appeal 
No. 117 of 1919, varying tbe deoree pasted 
by the SeeoEd Clais Sobordinate Judge at 
Kfaed,in Civil Suit No. 5S of 1918. 

Mr. S. Y. Abhpankar, for tbe Appellant. 

Mr. D. 0. Virftar for Respondent No. 1. 

JUDGMENT. 

MiOLior, 0, J.—Tbe plaintiff sued to 
Eeaover on a inortgage*bond| dated tbe 6tb 


of August 1910, Bs. 99-15-0 prioaipal and 
interest at 12 per eent. from the date of the 
mortgage to the date of suit. Tbe mortgage is 
as follows :— 

*1 took from you to day R?. 99*15 0 to 
pay Muloband Jetbabbai. This is without 
interest. In eonsideration of this tbe 
properly of my ownership situated at Wafaga* 
on is mortgaged. Tbe property thusdessrib* 
ed is mortgaged to you and delivered into 
your poseeGsion. Aoaording to tbe terms 
1 shall pay tbe amount without interest 
within one year and shall take baok tbe 
mortgeged property—my lands^into my 
possession. Tbe profits of the said land 
should be enjoyed in lieu of interest, if 
tbe amount is not re paid within tbe 
stipulated time, tbe profits should be enjoyed 
in lien of interest aseording to tbe aforesaid 
agreement. If tbe money be demanded 
after tbe expiry of tbe stipulated period 
and if 1 be unable to pay tbe same tbe 
rupeei without interest should be realized 
by tbe sale of tbe mortgaged property. 
If the amount realized is not sufiBoieDf, 
I eball be personally liable for tbe 
balanoe.” 

The plaintiff never got possession of tbe 
property under tbe terms of tbe mortgege. 
Tbe properly was sold by the first defend* 
ant on tbe 13tb of Aptii 1915 to tbe 2nd 
defendant. Tbe Trial Court passed a deeree 
for the sum olaimed with fgrtber intereet 
at 12 per eent. per annum from date of 
suit to date of deoree on tbe prineipal 
sum, with eosta of suit against the 2nd 
defendant. It was also deoreed that, if tbe 
defendant No. 2 did not pay the 
amount deereed into Court within six 
months, the property should be sold. On 
tbe question of interest tbe learned Judge 
said: *‘lt ie not ehonr, nor is it defendant 
No. 2*8 oaee, that the plaintiff, the mortgagee, 
bad ever been in the enjoyment of the 
mortgaged land though the mortgage>deed 
is possessory in form. As the mortgagor 
bas been in aotnal posseeaion and tbe mort* 
gage is merely possessory in form only, 
plaintiff is entitled to obarge interest on 
tbe prinsipal sum at a reasonable rate, and 
tbe rate of 12 per eent. per aoDDm olaimed 
by him is fair.” In appeal this deoree 
was altered substituting tbe amount of 
Bs. 99-15*0 for Bs. Ib8 15 0, by deleting 
tbe direotion to pay future interest 
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ftt 12 per oent. per anonm from date 
of enit to date of deoreo, by deletiog tho 
direstioD to pay fnrture iotereat on the 
prinoipal from date of deoree to date of 
payment and by directing that the coats 
in the lower Oonrt should be borne in 
proportion to the enooeBS and failure aa 
between respondent and appellant. The 
learned Judge said that the case appeared 
to be on all fours wifh Makadaji v. Joti 
(l) and it was the fault of the mortgagee 
himself if he took no steps to recover 
possession of the mortgaged property. The 
terms clearly showed that the mortgaged 
property was a security only for the amount 
borrowed and not for interest; that the 
mortgagee was to have possession and 
enjoyment of the proSts of the mortgaged 
property, in lien of interest which was not 
made payable otherwise ; that the amount 
advanced was recoverable after one year by 
ealo of the property. 

It appears to me that it is very difEcult 
to distinguish this case from the case of 
Mahadaji v. Jolt {1). The only difference which 
•an be seen in that case is this, that the 
mortgage did not contain a power of sale 
ID default of the payment of principal. 
Hot it was held that the mortgage was a 
simple usufructnary mortgage carrying the 
right to have the property sold in default 
of payment of the principal sum of Bs. 500. 
On the question of interest Mr. Justice 
Oandy said : "Tbe claim for interest is bad, 
for the plaintiff was entitled to possession 
in lieu of interest, and, if he never took 
the trouble to obtain possession, he lost 
his right to interest. The land was security 
for the principal’*. That is exactly what 
has happened in this caes. Plaintiff has 
lost his claim to interest as he never took 
the trouble to obtain posssession. The 
mortgage^bond is positive on that point. 
There is a personal covenant to pay back 
the mortgage amount within one year. There 
is also a power of sale if the mortgagor 
does not pay back the rupees without interest. 
It has been contended that the Transfer 
of Property Act, which was not in force 
when the decision of MmhadaU 7 . Jolt (1) was 
given* made an alteration in law giving a 
naufmeioary mortgagee who does not take 
possession the right to charge interest, I 
san see nothing in sections 59, 67 and 69, 

(1) 17 B. d iDd, Deo. {n, B.) 2 


to which we have been referred, which can 
enable a mortgagee to make a claim to 
interest'—which is not given to him by the 
mortgage bond. In my opinion, therefore, 
the decree of the lower Court as against 
the second defendant is perfectly correct. 

The only difficulty I have in my mind 
is whether the plaintiff can claim against 
6 rst defendant, who has not appeared, 
damages for breach of what may be called a 
covenant to give possession. That would 
be a claim entirely of a different nature, 
it has not been made out in the plaint, 
and it would require entirely different 
cooeiderations before it could be determined. 
No case has been cited to ns in which such 
a claim has ever been put forward. In 
the case of a usufructuary mortgage, it 
is the business of the mortgagee to get 
into possession before be advances the money, 
and if he does not get into possession, then 
he is entitled to take steps to get into posses* 
sioD. And, for myself, I should like to say 
that it would be a very bad precedent if we 
hold that a usufructuary mortgagee could 
lie by and not take the trouble to get 
into possession relying upon bis being 
able afterwards to make a claim before the 
Oouit for damages for not having been given 
possession. 

The appeal must be dismissed with costs. 

Fawcctt, J.—I agree that the appeal 
fails. It was argued that the plaintiff* 
appellant was entitled to recover interest 
by virtue of the proviaions of section 68 of 
the Transfer of Property Act. But that 
section can scarcely be applied in the 
present case, inasmuch as the enit is one 
for sale of the mortgaged property, falling 
under section 67. As has been ruled in 
many casef:, sections 67 and 68 provide 
entirely distinct remedies by a mortgagee, 
and, though it might be possible to com* 
bine them in one enit, yet in the present 
case clearly no attempt has been made 
to do so. All that the plaintiff asks for 
in regard to a personal remedy was, to 
recover any diBcit in the sale proceeds from 
the defendant. But, quite apart from that, 
it also seems to me clear that interest 
could not in this particular ease be 
considered to bs a part of the mortgage* 
money, within the meaning of that expres* 
sioD as defined in section 58.. It is there 
uid that the prineipal money and interest 
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of nbioh payment is seonred for the 
time being areoalled tbe mortgage money, 
that is to say, interest to be part of 
mortgage-money mast be aetaally sesnred 
for the time being ander the mortgage in 
qaestioD, and in the present case it is 
beyond all posbible donbt that the interest 
is not seoared by the terms of the mort* 
gege. The only possible basis on whioh 
the plaintiff soald olaim interest is that 
of damages for breaab of the eoveoant to 
deliver possession and, in regard to soob 
a olaim, I entirely oonoar with the learned 
Cbeif Jastioe. 

Apponl ditmissed. 


PRIVY COUNCIL. 

Appeal prou the Madras Hioh Codrt, 
Deoember 7, 1920. 

Prjilflnl:—Visooant Cave, Lord Samner, 
Sir John Eige and Sir Lafprense Jenkini. 
Sri Rahh MALRAJQ LAKSHMf 
VENKAYYAMMA ROW BAHADUR 
ZEMINDARINI GARU— Appellant 

ventu 

Sri Rajah /ENKATADRI APPA ROW 
BAHADUR ZEMINDAR GARU and 
OTB iRs ^Respondents. 

PUading$ atul pracliu^Court, duty of~lnftsreucc$ 
of iactntvarianc€V}ithc<uc pleaded, lohetKer permisiu 


It iiabeolutoly necessary that the doterminatioi 
in a cause should ^ founded upon a case either to Ik 
found in the pleadings or iuvolred in or censistoni 
vrith the case thereby made, [p 769, col. 1.] 

Parties cannot bo concluded by inferences of fad 
Which are not only not consistent with the pleading! 

bntMtually contradictory of the cttso therein made 
LP- 709, ool. 1.] 

Ethanchunder Sinjh y. Bhatnachurn SinaK Bhutto 

® P- 0* 67i 2 Ind Jur. (n. a.) 87 
2 8ar« P, Os J* 203; 20 E» B« 3, approved* 

Appeal from a desree of the Madras Higl 

Ooart, dated 7th September 1914, affirming 

with oertain variations, a deoree of the Sob 

ordinate Judge, Kistna. 

T soffioiently stated in theii 

liordships’ judgment. The other litigatioi 
Wetein referred to ie reported in Lahhm 
ymkavyamma v. Venkatanaraiimha (1). 

14*A r* *38: 20 0. VT, N. 105A, 

80 M L T ’laT ^ N. 23; 

ooM*atJ;“«•>39 M. 


In the present ease the High Court modi* 
Ged the Sub Judge’s deeree by awarding 
to the plaintiff-appellant the value of oertain 
jewels inherited from her mother, but with* 
out interest, and also the amount of oertain 
rents, with interest at 4 per cent, from date 
of suit. Appellant oontended ebe was entitled 
to interest at 6 per cent, on the jewels from 
the Rani's death and on the rents from the 
dates when they were reoeived by the Rani. 

Sir Erie Richarde, K. 0., and Mr. Eenwortky 
Brown, for the Appellant. 

Messrs DeQruyther, K. 0., Dube and Polut, 
for Respondents Nos. 1 to 3, 

Mr. Parikh, for Respondent No. 4 (the 
Reoeiver). 

Sir Erie Richirds, K. C., for the Appellant, 
submitted that the gift of the jewels to 
appellant by the Rani was proved. When 
the parties are living together maoosl 
delivery is not neoesaary to oomplete a 
verbal gift, a declaration that the deelarer 
will bold and is bolding the property for the 
other will suffioe. 

[ViscoONT Cave: —There are oonourrent 
Godings that no legal gift was proved]. 

Yes, but there is tbe authority of this 
Board in the previous ease that tbe proof 
is sufficient. The High Court admit that 
the Rani probably made a distinet promise 
to appellant to give him these jewels, Tbe 
Rani’s letters evidenoe a eontrast to that 
effest. The appellant relied on berexpres* 
sioDS of intention and oontinued to live with 
her; she aoted on tbe Rani's promise; and 
just as in tbe ease of Rspudi village, this 
ooDstituted a oontraot whiob oould beenforsad 
in appellant'e favour. 1 eumbit that the 
promise itself is quite elear and is legally 
binding. In one of her letters tbe Rani 
tells appellant tbs jewels “are all yours”. 
It is a deolaration that ebe bolds them for 
appellant. 

Kenxoorihy Brown, followed. 

Mr. DeQruyther, S, 0., for tbe Respondents 
Nos. 1 to 3. There are oonsorrent Gndings 
of fast in our favour, that no gift took 
plaoe. Tbe argument that there was a son* 
trae!} was obviously suggested by this Board’s 
previous deoision. Appellant now wants to 
alter her whole tase and set up an in. 
sonsisteot one wbiub eannot arise on the 
pleadings and requires fresh evidense. 
Neither appellant herself nor any of tbe 
leading wilnessei have deposed to any 
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ooDtraot. The saif, as framed, is one for 
speoiBo property ; this Board is not? asked 
to let them set ap a new story and to dcoide 
upon it withoot takiog evidense 

Mr. Dube follotved, and eabmitted that the 
oiroamstaooes as to the je «els were diSereot 
from those in the oa«e of Repadi village. 

Sir Erie Richardf, K. 0., replied. 

JUDGUKNT.—This is an appeal from 
a jadgment and deoree, dated the 7th 
September 1914, of the High Coort 
at Madras, by whioh tbe previoas deoree 
of the Subordinate Judge of Kistna at 
Bllore, of the 29th September 1909, was 
affirmed with oertain variations 

The appellant is the plaintiff, Sri Rajah 
Malraju Lakshmi Venkayyamma Row 
Bahadur Zamindarioi Qaru, and she institut¬ 
ed this suit as far bask as the 5'.h Ddoember 
1902. By her plaint she prayed that she 
might be deolared entitled to recover * (he 
jewelp, vesselp, eto, mentioned in the 
eohedule, or their value,” and that the 
defendants should deliver to the plaintiff 
these jewels, vessels, eto., or pay their value. 
Rs, 1,65,156 1 3. Relief was also sought 
as to the ineome of oertain villages with 
interest. 

The jewels were in the possession of 
Rani Papamma Row at her death. The 
original defendants Nos. 1 to 3, now represent¬ 
ed by tbe present respondents, were alleged 
in the plaint to be tbe heirs to all pro¬ 
perties that belonged to Rani Papamma 
absolutely as stridhanam. They also were 
tbe reversionary heirs expeetAot on the 
death of Rini Papamma to tbe estates of 
her deseased husband, Naraya Appa Row. 

Tbe fourth defendant was tbe Reoeiver of 
those estates, appointed in Suit No. 44 of 
18 ^ 9 . 

The main question for determination in 
this appeal ip, whether the plaintiff has 
proved her right to tbe jewels she olaim«, and 
in view of tbe eonsnrrent findings of tbe 
Oourts, the ojotest is now limited to the 
jewels inoluded in the Urge presents of valu¬ 
able jewels alleged in the plaint to have been 
made to her by Rani Papamma, from time to 
time (paragraph 11). 

So far as that elaim rests on astual gifts 
made by Rani Papamma it must fail, for 
it is negatived by eonsarreot findings of 
both the lower Ooorte. and those findings 


are, in tbe oirsnmstanoesof this ease, findings 
of fast. 

In the argument this has been reoognised, 
and an endeavour has been made to esoape 
from this diffisnlty by basing tbe elaim on 
an assumed oontraot by Rani Papamma to 
give the plaintiff tbe jewels. To appresiate 
the origin of this ohange of front, a brief 
explanation is neeessary. 

It is beyond controversy that Rani 
Papamma was very attaobed to the plaintiff. 
She was her great annt, she had brought 
her op fron infanoy, she bad borne tbe 
expenses of her marriage, she had through- 
out treated her as her own daughter, 

The plaintiff was married to a man of 
some means and position, but Rani Papamma 
was aniioDs that, notwithstanding the 
marriage, the plaintiff and her husband 
should sontinue to reside with her; and it 
is the plaintiff’s ease that, as an induoement 
to this, tbe Rani agreed that in oonsideration 
of their so doing, she " would meet all tbe 
private and speoial expenses of tbe plaintiff, 
treat her in every way as her daughter, 
give her jewels, and make adequate provision 
for her.” 

The marriage was in 1836, and the plain¬ 
tiff and her husband, in oomplianse with her 
wishes, resided with tbe Rani till 1893. 
Though it has always been the plaintiff’s 
ease that large presents of jewels bad astnal- 
ly been made to her as a result of this 
arrangement, she and her husband felt that 
ae the jewels still remained in the Rani’s 
possession, some written resord was neoessary 
as evidenoe of their ownership. And so 
there was negotiation and sorrespondenss 
whioh ultimately led to a letter, Exhibit 
*H,’'written by Rani Papamma to thepUinl- 

iff in 1893. 

Tbe effeoi of that Exhibit was considered 
by this Board in a suit brought by the 
present plaintiff to establish her elaim to 4 
village called Repudi, and it was there held, 
in view of this Exhibit, tbe eonduet of the 
parties and the other oirsorastanoes of the 
ease disolosed in tbe evidense that there was 
a enniraot as to tbe village wbieh ooold be 
enforsed in the plaintiff’s favour, 

It has been argued on this appeal that this 
desisioD is sonolnsive in tbe pUintiff’e favour 
as to the jewels. But this argument saonot 
be sustained. 
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No doobt Exhibit "H” is a siogle dooa- 
ment, bat iti treatment of the jewels and 
Repadi is not the same. It deals with eash 
separately in langaage not identioal in its 
terms or, neoessarily, in its legal aon- 
seqnenses. There is, too, a diversity 
of eireamstarses. The effeat, however, 
of these dissimilarities need not be 
dissDBsed, for, apart from this, there 
has been a differenee between the oondnot 
of the earlier eoit and the proFent whiob 
is fatal to the plaintiff's present proposal 
to abandon gift and rely on oontraot as 
the foandation of her olaim to the jewels. 

In the earlier suit the plaintiff’s olaim 
to R«padi was rested on oontraot at the 
earliest stage of the litigation ; oontraot 
was alleged in the plaint and was a 
matter of dispate, disoaesion and decision 
in both the Indian Coorte. 

In the present soit it is not antil this 
appeal that oontraot has been saggested 
as a possible oaase of aotion. There is 
no traoe of it in the pleadings, the iseoes, 
the evidenoe, or the jadgments, for in 
India the iseae was gift, not oontraot. 
Ownership of the jewels was the oa^e 
made in the plaint ; the oaase of aotion 
was alleged to have arisen when the 
Reoeiver took possession of them ; and the 
decree soogbt was delivery of the jewels 
or payment of their valae oonformably 
toseotion 20(i of Oode of the Civil Prooedore, 
whiob deals with a suit for delivery of 
speoido moveables on the ground of 
property {ne\ 

The argament now advanoed is eontradio* 
tory of the osse tbns made, and involves 
a line of attaok that the defendants had 
DO opportunity to meet while the litigation 
was in the lower Ooarts, where appropriate 
evidenoe oonld have been addooed. In 
effeot, it invites their Lordships to do that 
wbioh was oenenred in Eahenchundtr Singh 
T. Shamachutn Bhutto (2) where Lord 
Westbnry, delivering (be judgment of the 
Board, said:— 

It is i^poieible to onnolnde parties 
by inferences af faot whiob are not only 
not ooDsistent with the allegations tba' 
ere to be fcond in tbe plaint, wbioh oon* 
ititate tbe ease tbe defendant baste meet, 

(2) 11 M. LA.7i 6W. fi. P. 0. 67| 2 Ind. Jur. 

>. O ) 67| 2 Ssr. P. 0. J. 209j 20 E. B. 3. 

49 


bat whiob are in reality aontradiotory of 
tbe ease made by the plaintiff. It will 
intrndaoe the greatest amoant of nnoertainty 
into jadioial prooeedings if tbe 6oal 
determination of oaases is to be fonnded 
upon inferenoes at variance with the case 
that the plaintiff has pleaded, and, by 
joining issue in the oaase, has under* 
taken to prove.” 

This is essentially a oase where this 
raling sboald bs striotly applied in view 
of tbe long doratlcn of the soit and the 
laok of dnality in any deoree that would 
at this stage be possible. This obange 
of front, therefore, oannot be permitted, 
and tbe plaintiff's oon^entiou must fail. 

The only other objeotion taken to tbe 
deoree was as to the rate and period of 
interert direoted by the High Court. This 
admits of a short and ecnolueive answer. 
There wa* nothing contrary to law in 
this direolion and what was ordered was 
within tbe scope of the Court's disoretioo. 
With this exeraise of discretion their 
Ltirdsbipa decline to ioterfere. 

The result, then, is that this appeal 
wholly fails their Lordships will 

acoordiogly humbly advise His Majesty 
that it should be dismissed with oosts to 
the Bret three respoudents. 

Appeal diimis$ei. 

Solioitor for the Appellant Mr, Bought 
Grant. 

Solioitora for Respondents Nos. 1 to 3: 
Mesers. T. L. Wilton and Co. 

Solioitor for Respondent No. 4: Mr. E, 
Dalgtdo. 


BOMBAY HIGH COURT. 

Sbcomi) Civic Appbal No. 82 op 1920. 

July 30, 1920. 

Pretent :—Sir Norman Maoleod, Kr., 

Chief Juetiop, and Mr, Jostioe Fawsett. 
KRISHNA.!! QOVIND JOSH! and otscks 
—DipisdakT4->Appcllamts 

ter tut 

SirARAM HANMA.xT RAMDASHI— 

PlA'NTIPP—B lSPOMDtNT. 

Transfer of Properiij Act (IV of\6S2),s. 114—£«'aA 0 
^ForfcitHi'Cf relief against^ rule.ai 
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No hard ami nilo can b- hiid down as to relief 
against a forfeiture clau^-o in a lease, luic the uenoral 
pnnciple of oquitj ia. that the . ourt will relieve 

some. 

thing to forefelt h.s ri^dit to bring himself within the 
principles of equity. ‘ 

Sfo:nd appeal from the deoiefoD of the 
esiBtant A. P., at Satara, in Appeal 

No 13o of 1919. varying the decree paseed by 
the Joint Subordinate Jadge at Karad, in 
Oivil Suit No. 416 of 1918. 

n n’ fcr the Appellants. 

Mr. . B. Shtngne, for the llespoudent. 

JDDGMKNT.—In this oase the plaintiff 
sued to recover posBossion of the «ait 
property together with Hs. >5.8 0 as arrears 

' bad been a 

default. The learned Jnlge in the Trial 

Court eaid that it would be a hardship 

If the land which the defen lants had been 

oultuating for so many years ahruH be 

taken from them for two defaoltH in pay. 

ment. He, therefore, raaeed an order reliev- 
ing them against, forfeitnre under section 

Tran.fer of Property Act pro 

Vided they paid (he arreare of rent with 
interest and ooMe within fifteen day.^. That 
was a perfectly correct order to make and 
an order within the powers of the Judge 
to make. But m appeal the learned Ap. 
pellate Judge relying on the decision in 
liaratna Naika v. Vatwhca Bhalta (1) 
appeared to think that the forfeitnre eonld 
not be relieved againet. The learned Jndgo 
■Bid that ihe erereise of thedieerelion of 

the Ooort to relieve against forfeiture might 

depend upon the ciroomslanoe whether 
the lease allowed a period of grace or not 
and whether the period of grace was a 
reasonable period having regard to the 
nature and terms of the lease." Each case 
must depend upon its own facts. It may 
be that if a period of grace is allowed 
and yet (he tenant does not pay rent 
within that period, the Court will not 
relieve against forfeitnre. There can be no 
hard aod fast role^ and thegeoeral prioai- 
pie of equity is, that the Court will 
relieve against forfeiture unless the tenant 
has done something to forfeit bis right 
to bring himself within the principles 

of oquity. We do not think this is ausb a 

•ase, 


( 192 ^ 

The decree of the Trial Ooort must be 
restored. 

Appellants will get their costs in this Ooort 
and in the Ooort below. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2328 o?1919. 
December 9, 1920. 

Fretenl Mr. Justice Martioeau. 

RAM CHAND— PniHTiFr—A ppellant 

venue 

JANA AND OTHERS—Defendants — 
Respondents. 

Oit it Procedure Code (Act Vo) 19oS^, 0. XXI, rr. 35 
8(\-Decree for po^cKition-Pogsciixion not obtained — 
Suhsequent 8uit for pottcesion, whether mainlainubU. 


(1) 26 M. 389} 16 U. L. 208. 


PlfiintilT piirchnacd J.'b slioro in n well, and obtained 
ft rlocreefor possession of tliat share as against /.and 
his co.flhnrers. They took out execution against J. 
alono nnfl filed n dalha/n/irna. Subsoquontlj, <hoy 
brought n suit fhr possession against J.'a co-sharors. 
It was found that they had not obtained possOHion 
according to law in execution of their previous dooroo t 

I/cW.that it was necessary for the plaintiflfg to 
obtain symbolical possession according to low in 
execution of the previous decree and hovingfailed to 
do that they could not maintain the present suit, 
their title having merged in the previous decree, fp. 
771, col. 1.] 

Seooud appeal from the order of the 
District Judge, MiaDwali, dated the 6tb 
August 1919, affirming that of the Mnostf, 
Second Class, Bbakkar, Dietriot Miaowalh 
dated the 24th June 1919. 

Lala Jagan Nath, for the Appellant. 

Lala Rar Qopal^ for the Respondents. 

JUDGMENT..—In 1894 Jumma sold hi^ 
l/6th share in a certain well to Thana Ram 
and Khan Oband.. In 1896 the vendees sued 
Jumma and his oo sharers in the well for 
possession. The claim was not disputed by 
Jumma, but was resisted by his eo-sharers. 
The vendees obtained a deoree. They took 
ont eiesution against Jomma only. On the 
I5tb August 1899 they 61ed a dakAI/iama, 
and tbe proceedings ended. 

In tbe present ease tbe plaintiff, wbo is tbe 
representative-in-title of tbe vendees sue 
for possession of tbe land alleging that bis 
predeeeseore got poeeeseioo In 1899, and that 
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he was dispossessed foor years ago by 
defendaDts Nos. 1 to 6, wbo are eo sharers in 
the well. 

The OoDrts below have ooooarred in 
dismissing the snit Onding that the plaintiff’s 
predeeessors never obtained possession aaoord* 
ing to law in the ezeaation prooeedinga in 
1899, and tbat the plaintiff and his predeoes* 
sors have not been in possession within the 
period of 12 years prior to the snit. 

The plaintiff has Bled a eeoond appeal in 
this Coart. 

The findings tbat the plaintiff or his 
predeoeesors never got possession are findings 
of fast wbish oannot be attaoked in sesond 
appeal. 

It is oontended that there was no nese^sity 
for the desree holders to obtain symbolieal 
possession in le99, bsoaase in the Code of 
Civil Prosednre then in foroe there was no 
provieion oorresponding to Order XXf, role 35 
(2) in the new Code. Order XXI, rale 35 (2), 
however, applies only to the ease of a deoree 
for joint po8se»8ioo, whieh was not the deoiea 
that the plaintiff’s predeeessors obtained. Their 
desree was an ordinary deoree for possession of 
the share whioh they bad booght, and aaob a 
deoree would be ezeoated in the manner 
provided in seotion 261 of the old Code, 
oorresponding to Order XXI, rale 36 of the 
present Code, tt was olearly neoessary for 
the deoree*holders to obtain symbolioal 
possession as laid down in seotion 264 and 
the finding is tbat they did not obtain 
it. 

It is argned for the appellant that, even 
if he did not get possession, he is entitled to 
saoaeed on the strength of bis being a oo> 
sharer in the well by virtue of the parobase 
by his predeoesBors from Jamme, ao the 
possession of the oo-ebarers mast be deemed 
to be the plaintiff’s possession. This arga* 
ment oannot be aooepted for two reasons. 
In the first plaoe, it sets ap an entirely new 
ease for the plaintiff, as the ease with whieb 
he oame into Oonrt was that he got possession 
and tbat aboat foar years before snit he was 
dispossessed. In the eeoond plaoe, the rights 
eceated by bis predeoessor’a parobase in 1894 
merge in the deoree obtained thereon in 
1896. As observed by the Courts below, 
Khub Ban v, Surat (1) isapplioable to the 




present ease. The plaintiffs in that ease had 
obtained a deoree as mortgagees for posses* 
eion of the mortgaged land. They brought 
a suit later on alleging that they bad been 
given possession and bad afterwards been 
disporeessed bat they failed to prove their 
allegations. It was held tbat they ooald not 
then plead tbat they oodld soe a seoond time 
for possession on the terms of the mortgagOi 
and tbat, even if tbat new plea soald be 
entertained, it would be of no avail as the 
mortgage must be held to have merged in 
the deoree. 

The suit ha", therefore, been rightly 
dismissed. Possession not having been 
obtained under the deoree of 1896 the 
plaintiff loses his remedy [Hafit Baha ud^din 
V. Mtuammat Fateh Btbi (2)]. 

The appeal is dismissed with eosts. 

Appeal dimiitadt ■- 


(2) 16P.n 1893. 


BOMBAY HIGHCOUaT. 

Sbcomd Civil Appbal No 893 or 1918* . 

July 21, 1920. 

Freisn^:—Sir Norman Masleod, Kt., 
Chief Jnstioe, and Mr, Justioe 
Fawoett. 

BAIiXaiSHNA BHIMAJI MOXASHI 

AMD AMOTUIa—DtPBMDANTS—APPRLLAJin 

verivs 

RAMXaiSHNA GANGADHAR 
DIXIT INAMDAR—PuiMTipy— 

Rihponobmt. 

taw—Jfifa4jiAarrt—gucfv««ion—2faie handbag 

tc/w^Acr prcjerrcd to female baDdhus. 

Under the Ilindu law female bnndhusato ezcladed 
hy ilie uioo olassos of 6<7ndAu< montionod in tho 
Uilakehara. [p« 77/, coL ) J 

Seoond appeal from the deoision of the 
Assistant dodge, Belgaum, in Appeal 
No. 253 of 1916, varying the deoree passed 
by the Assistant Judge at Belgaum, in Anneal 
No. 145 of 1915. 

Mr. Nadkami (with him Mr. A. Q, Deiai\ 
for the Appellants. 

Mr. Bahadurji (with him Mr. $, ff. BnkhaU). 

for tbe Reepondent, * 
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JUDGMENT.—The plaintiff saed to re- 
eo7er poisession of the plaint property and 
bis olaim was resisted by the defendants 
Nos. 3 and 4 who denied that the plaintiff 
was the owner. In the Trial Court the 
plaintiff’s suit was disroiRsed. In appeal 
the plaintiff’s olaim was allowed and he 
was held entitled to recover possession of 
the plaint property with the exoeption (f 
what was mortgaged to the defendants 
Nos. 3 and 4 The learned Judge deoided 
in the plaintiff’s favonr on the ground that 
defendant No. 1, through whom the plaint¬ 
iff elaime, was a nearer heir to Raghu 
than the vendors of defendants Nos. 3 and 4, 
who were the sons of Ragbo’s mother’s 
eister. The learned Judge says : "it is 
DOW settled law that the suggestion in 
West and Buhler, page 4Pl, hs to the 
postponetDent of all other bnndhug to the 
cine speoially mentioned in the Mitakehara 
is not sorreot, and that the only prinoiple 
governing the order of snooession among 
bandhus is that of propinquity.” Unfor¬ 
tunately, the learned Judge has not oited 
any authority for that opinion whidh, if 
•orrest, would mean this, that the female 
bandhtis are plaaed in a position of equality 
with male bmidhui. Now the nine bandhut 
Bpeoially mentioned in the Mitakshara are 
male bandhu$, and, although other male 
bandhtu have been held by various deaisione 
entitled to rank with .those bandhu$, there 
is not a word said in any of those deoi- 
sions about female bandhus being plaosd in 
equality with the male bandhus. On the 
other hand, there is a direst deolsion of 
the Madras High Court— Ra)ah Vvnk'la 
Narosimha Appt Rao Bahadur v. Rajah 
Surtnani Venkata Purnshothama Jagannadha 
Oopala Bow Bahadur (1)—that under the 
Mitakshara a male 6in/fiu is entitled to 
preferetoe over a female bandhu even 
though the latter is nearer in deoree. in 
the abeenee of aoy authority to the oon- 
trary of the opinion expreieed by West and 
Bubler we are of opinion that female bandhus 
ere ezeloded by the nine olaeees of baudhvs 
mentioned in the Mitakshara. Mr. Malla 
also, in bis Work on Hindu Law, oaunot 
point to any authority to support the 
learned Judge’s soneludioD, We may take 
U then ae settled law, as far as the 


present ease is eonoerned, that female 

are still ezeluded from being treated on 

an equality with male bandhus. 

The result is that the appe J is allowed and 
the plaintiff san only be entitled to the half 
share of Appa in the plaint property snbjeot 
to tbe mortgage of the defendants Nos. 3 and 
4. 

It is true that he sues for possession, 
although the properties are in tbe possession 
of the mortgagees until tbe mortgages are 
paid off Bot it is just as well that, in 
order that there should be no dispute in 
the future, we should hold him entitled to 
that half share of Appa subjeot to bis 
having to pay off the mortgages together 
with the ooflts and farther obarges, if any 
before he eets posRession. 

Plaintiff to pay ousts throughout. 

The oross-objeotioDS are dismissed with 
oosts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Diorci No. 1^00 ' 

OP 1918. 

May 20, 1920. 

Present :—Justioe Sir N. R. Ohatterjea, Kt.| 
and Mr. Juatioe Panton. 

Srima/i MOTO (MOTOMOYI 

IN Vakalalnama) DASI mo others-— 
DiFENDiMTs—A ppellants 
versus 

BEHARI LAL CHONGDOR and others— 
Plainiipfs— Rispondintf. 

Liinilation Act (IX of 8eh. I, Art. I*A, 

apjilicabtlilj/of—Suit for posscMon brought tnore than 
one year ajter dismissal <>/ application under 0. XXI, 
r. »0O, Ciiil Procedure Code, whether barred, 

P. purclitised iV/iRharo of family property. D, on the 
othor hand, purohasod the entire property of the 
family of which iV. was n iiiomborand diMpoaioMod i*-, 
who tlu roupoii applied under Ordor XXI, r 100, Cirll 
Procednto Code, for ponKpaaion. Tho application waa 
disallowed on 2eth Augtiat 1914, and P, brought tho 
present auit for potaoaaion on ROtb NoTombor 1916 t 

Ueld, that tho suit waa barred by limitation, not 
having boon brought within one year, aa required by 
Article lA, {<cbadulo I to tho Limitation Act, from 
the date of tho ordor diaallewing tho application 
under Order XXP, r.<00, Civil Prooedaro Code. CP* 

7T4, col. l.J 


, (1) dl U. dzii 4 H. L. T. 6i 18 H. L/J. 409. 
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MOTO DABI r. 6BHARI LAL, 

' Appeal against the deeree of the Additional 
District Judge, Hnoghly, dated the lUh 
of July 1918, reversing that of the Munsif. 
eesond Court at Amts, dated the 19th of 
Deeember 1917. 

FACTS appear from the judgment. 

Babu Broiolal O^afcraua^/y (with him Bahus 
Monmothanath Cutipuf* and Qour Mohan Dutt), 
for the Appellante.—This appeal arises out 
of a suit for establishment of title and 
resovery of possession. The defendants are 
appellants in this appeal. Plaintiff pur* 
ehased one third share of the property 
from a Hindu widow who beoame unohaste 
when suoeession opened after the death of 
her eon. Defendant purohased the entire 
property of the family to which the said 
widow belonged and the plaintiff was dis* 
posseesed sinee then. The plaintiff made an 
application under Order XAl, role 100, Civil 
Procedure Code, to recover posfoision, but 
it was disallowed on 26th August i9l4. 
The present suit was instituted on 30th 
November 1916. 

My Brst eobmiesion is that, when suoceseion 
opened after the death of her eon, the widow 
was unchaste and she could not inherit the 
property and her transfer was invalid. 

Secondly, the snit, having been brought 
after one year from the date of the last 
applieatioQ under Order XXl, rule LOO, 
is barred by limitation under Article 11 A, 

Thirdly, the lower Court erred in law in 
shifting the onne to prove nucbastity upon 
the plaintiff. The purchaser of the laud 
from this lady ban got to prove that she 
was chaste and not upon ue to prove that. 

Baba LaUt Mohan Banerjee, for the Re. 
cpoodente.—So far as the questiou of 
•hMtity is eoDoerued, it is ooucluded by the 
finding of fast and roy learned friend oanuot 
raise ibis question in second appeal. 

The question of limitation has been raised 
here for the first time aud that point sanuot 
be raised now. 

Babu Broiolxl Ohahrabuiy in reply.—It is 
olear from the plaint that the suit wa^ inetitut- 
ed after the expiration of time. The suit is 
clearly birred by limilatijo. 

JUOQMlD.'f r.—Two questions bays 


raised on behalf of the defendants, who are 
appellante in tbii oiee. The first relates to 
the question of onus of proof with respect 
to the alleged unehastity of Nithar, a Hindu 
widow, from whom the plaintiff parchaaed 
a one-third share of the property which is 
the sabjest-matter of dispute in the present 
case. But we need not go into that qaes- 
tiop, because the learned District Judge 
ha'a, upon a consideration of the evidence of 

both side*, come to a finding that she is not 
unchaste. 

The appeal, however, must succeed on the 
second contention, namely, that the suit is 
barred by limitatior. having regard to the 
provisions of Article llAof Schedule I 
to the Limitation Act. The plaiuliff, as 
stated abovr, purohased a one-third share 
of the property which belonged to Nithar, 
The defendant No. 1, on the other ,ban I, 
purchased the entire property belonging to 
the family of which Nithar was a member 
and diepossessed the plaintiff from the one- 
third share purchased by him. The plaintiff 
thereupon made an application for possession 
under Order XXt, rule lOJ. That application 
was fully gone into aud was disallowed 
OD the 26th August 1914. The present 
suit was iustitututed on the JOtb November 
1916. 

Now, Article 11A of Schedule 1 to the 
Limitation Act lays donn that in a suit 
"by a person against wliom an order baa 
been made under the Code of Civil Pro* 

oedure, i9^.8. upon an application 

by any person dispossessed of sucb property 
in the delivery of possession thereof to the 
decree holder or purcharer, to eetablieh the 
right which he claims to the present posses, 
eion of the property comprised in the order,” 
the period is one year from the date of the 
order. 

The order, as stated above, was passed 
on the 26th August 191A more than a 
year before the institution of the suit. 
It is true that the :]ae9(ion was not raised 
in either of the Courts below, and we would 
not have allowed this question to be raised 
here in second appeal, were it not for the 
fact that the plaintiff himself in bis plaint 
states these facts. In the fifth paragraph be 
says : That the plaintiff having purchased 
the oue-tbird shaio of the;o{e, be was obliged 
to object to the sfirosaid granting of 
possession in execution oaseNo, 47nf 1914,^ 
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but bis objeation waa rejeoted in the month 
of Bhadra 1321. Sinae then the prinaipal 
defendant has dispossessed the plaintiff from 
the said one-third share, whiah he had par- 
abased from Nitharmoyee Dassi, and the said 
defendant is holding the same". The order 

in that aase is on the reoord and shows that 

the share porahased by the plaintiff was the 
iubjeat-matter of dispote in that oape which is 
the same as in the present case. The matter 
was fnlly gone into in that ease and the 
appliaation of the plaintiff was rejeoted. The 
suit, not having been brooght within one year 
from the date of the order, is barred by limit¬ 
ation even opon the facts stated by plaintiff 
in bis plaint. 

In these airaomfitanoes, the appeal mast ba 
allowed and the snit aoaordingly dismissed. 
Bot, as the question was not taif^ed in (he 
Oourts below, we direot that eaah party do 
bear his own oosts in all Ooarts. 

Appeal allowei. 


Second appeal from the deoision of the 
District Judge Ahmedabad, in Appeal 
No. 70 of 1918, reversing (be decree passed 
by the Joint Sabordioate Jadge at Ahmed* 
abad, in Civil Suit No. 312 of 1917. 

Mr. Q. N. Thakor^ for the Appellant, 

Mr. B. V. Divaiia, for the Hespondent. 

JDDGMENT. 

Maolsod, C. J.— The plaintiff sued to 
recover possession of the plaint bouse and 
Rs 125 rent due under a registered lease 
dated the 18th of May 1915. The defend- 
ant Bled a written statement aontending 
that the sale deed was effected through 
frand in order to defraud the areditori, 
that the lease was inoperative, and that 
the sale was declared to be ineffeative in 
a misoellanecQs appliaation Bled by the 
plaintiff. 

It appears that, after the sale-deed had 
been eieauted by the defendant in favour 
of the plaintiff, the property was attached 
by a creditor of the defendant. The plaint, 
iff took proceedings under Order XXI for 
removing the attachment. But in sum* 


BOMBAY HIGH COURT. 

SfCOiiD Civil Appul No. 678 or 1919, 

August 2, 1920. 

Prccenl:—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Fawcett. 
MANILAL GIRDHAR PATEL— Depimdist 

—Appbllant 

vertuB 

NATHALAL MAHASUKHRAM VYAS- 

Pl.AI.'CTIPr-'Rt^POMDENT. 
lAmiiati<mAct(lXofm)H),ach. I, Art. \3--CivH 
Prooedure Code (Act V oj 1H08^, O XXI, r. 3l~~Ex€Cu. 
iiw of decree—AlUiehmrnt-Clnim of third patty 
ditmieeed—‘Attachment io»r/wlraM'n, effect of—Suit hy 
thirdparty U> recover property—Limttaiion. 


mary proaeediogs the Court aame to the 
eonalusioo that the sale-deed was inopera* 
tive as it was effected to defraud the 
creditors. Plaintiff (hen Bled Suit No. 
86 of 1916 to set aside this order. That 
suit was withdrawn on the 15th of August 
1916, because defendant settled with the 
judgment creditor and the attachment was 
withdrawn. This suit was Bled on the 
25th of Mav 1917. 

The Trifil Court dismissed tbe suit, rely¬ 
ing on the decision in the attachment 
proceedings against the plaintiff. In Bret 
appeal tbe learned District Judge remanded 
the ease for the trial of the issue whether 
tbe transfer by sale on the lOih of April 
conveyed any interest to Che plaintiff, and 
whether the effect of the tease of Idth 
May 1^15 created tbe relation of land- 


Where property is attached in oxoontion of a 
decree and a claim preferred to it by an oMogod 
purchaser from the judgmont-dobtor ia ilismisaod on 
the greiind that the alicgcd pnrehnao waa fraudulent, 
but the attaohmont in subaoquontly withdrawn, the 
UQsnooeufiil claimant is not bound to bring a suit to 
contest the order within the special period of limita¬ 
tion provided by Article ( ' of Sot.odulo I to tho 
Limitatson Act. A subsequent suit by tho pnrehnsor 
to recover the property from tlio jndgmont-debtor 
will not bo barred merely because ho failed to bring a 

suit to contest the order made ioolaiss procoedinirs 

ip. 775j ools. 1 4 a.J * 


lord and tenant between Che parties. He 
disagreed with tbe Boding of tbe lower 
Court that the order in Miscellaneous 
Proceedings No. 6S of 1915 was oonolasive as 
against the plaintiff in favour of tbe pre¬ 
sent defendant, who was not a party to 
those proseedioge. The lower Court found 
on those issues in tbe affirmative. There¬ 
upon the District Judge reversed the 
desree of tbe lower Court aud decreed tho 
plaintiff'i suit* 


?fL LIX] 


INDIAlf OASId. 


775 


UiMILAL aiBDHAB PiTIL V, KATHALAL HAHiSUKHBAll VTA8. 


It haa been argaed in this Ooart that the 
plaintifF, not having eaed within a year of 
the order passed in the attachment pro* 
oeedingp, oonld not now ftie this salt against 
the present defendant. Bnt it appears to 
me that the decision in Oop-il Putshotnm 
V. Bai Divali (1) decides the qnestion, It 
is trap, in that case the defendant, who 
had made an unsacoessfol attempt to 
remove the attachment on the property 
which she claimed as her own, was in 
possession. When the plaintiff, who had 
privately porohased the land which had 
been attached and conscqaently withdrew 
his application for exeontion, endeavoured 
to get poBseesion, it was contended by 
him that, because the defendant bad not 
brought a suit within one year to set 
aside the order of the Subordinats Judge, 
be was barred from setting up a claim 
to the land. That sontention was disallowed 
and Sargent 0. J., said : “We agree with 
the lower Appeal Court that, when the 
plaintiff withdrew his attachment, the 
parties were restored to the ttalu$ quo 
ante. The object of the claim which was 
preferred by the defendant wa**, as con* 
templated by section 278, Civil Procedure 
Code, to obtain the removal of the attachment, 
and when that attachment was removed by 
the judgment-creditor's own act on the 
20th of November 1888, there is no longer 
an attachment or any other proceedings in 
execution on which the order could operate 
to the prejudice of the claimant. Therefore, 
there was no interest to briog a suit to 
set aside the order." Applying the reasoning 
of that case to this case, as soon tiS the 
attachment was withdrawn, there was no 
longer any attachment or any proceedings 
in execution in which the order against the 
plaintiff would operate to his prejudice. The 
defendant, bis vendor, was not a party to the 
claimant’s proceedings, and, once the attach* 
ment proceedings were withdrawn, the 
plaintiff purchaser and the defeud^nt vendor 
were restored to the position which they 
occupied before the property was attached. 
No doubt, if the attachment had eoutinued 
when the property was sold in execution 
before the olaimant filed the suit, then different 
considerations would apply, and certainly the 
order would be eonolnsive against him in 


favour of the purchaser if the suit was 
not filed within a year of the date of the 
order. But if the defendant’s argument 
were to succeed, this result follows that 
a party entitled to bring an action within 
a period fixed by the Indian Limitation Act 
for that particular action would be barred 
from bringing a suit within a very much 
lesser period merely because it happened 
by accident that attachment proceedings 
had been instituted at the instance of a 
third party. In my opinion, therefore, the 
learned District Judge was perfectly correct 
in disregarding the order in Miscellaneous 
Proseedings No. 68 of 1915. 

Then, it is contended that only Rs. 1,500 
consideration has been proved out of 
Rs. 2,500. Therefore,'the defendant has a lien 
for the remaining Rs. 1,000. The lower 
Court came to the conclusion that 
Rs. 2,500 had been paid and, clearly, the de< 
fendant bad admitted that at a time when it 
suited him to do so. But the learned 
District Judge seemed to think that the 
onus lay ou the plaintiff to prove that be 
bad paid the whole of the consideration, 
and, dealing with the evidence from that 
point of view, coo-idered that he could not 
bold it proved that the other thousand 
rupees bad been paid, 1 think that the 
onus clearly lay ou the defendant, after 
he had admitted that the whole consideration 
bad been paid, to show thatthat was incorrect 
and that be etill had a lien on the property 
for some of the purchase-money. However, 
that finding made no difference in the 
decree passed by the learned Distriot Judge. 
Apparently, no eoggestion was made on the 
part of the defendant that there was a 
lien for a thousand rupees. I think the 
probable explanation of that was, that the 
question, how much of the consideration* 
money was actually paid, was not properly 
dealt with in the case. No specific issue 
was raised. What the defendant contended 
was that the whole sale was inoperative 
and was a fraud against creditors. The 
Court very certainly was satisfied that 
Rs. 1,500 out of the Rs 2,500 went to pay 
the claim of oue of the defeudaut’s creditors, 
and if once that was proved, it is perfectly 
clear that it could not be held that the 
sale was inoperative and it was uot necessary 
to consider whe/her the plaintiff had received 
the balance of Re. 1|000 or not. 


(l) 18 B. 841| 9 Ind. Dee. (n. c.) 669. 
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In my opinion, therefore, the appeal fails 
aod the deoree of the learned Dietriot .lodge 
most be oonhrmed with oosts. 

Fawcett, J.— I agree. On the 6rst point 
I may also refer to the ease of Krtthna 
Pfosai Pop V. Hipin Behary Boy (2). It 
was there held, in a ease like the present 
where tlie attachment was withdrawn, that 
the plaintiff is not reqoired to iostitate a 
salt under section 283 of the previooe 
Code to establish hi? right to the properly 
in dispute. 

Appe.il ilismisicL 

(2J M C. 2^8. 


LAHORK HIGH COURT. 

Fjrit Civil Appeal No. U 7 y op 1915 . 

December 2, U20. 

Preaenti —Mr. Justioe LeRoesignol and 
Mr. Jostioe Abdul Raoof. 

PUNJAB SINGH and others—O lKENDiNTS 

— APPIIL.NTS 
versus 

ARJAN AND OTBIBS—PlAINTIPKE_ 

RtAPOSDKNTS. 

Cuilom — Alifnntioii —Swie to ronfent nlienaiion — 
Fictitious itemenfercd in luilr.tUot, effect of — Court, duty 
of 

FictiliouB it«mH are very often introciiu-ed into 
conTeyancoB, but it does not follow that they nro 
always introduced for fraudulent piirposoB. They 
often aro introduced for thn purpose of frightening 
would»bo pro-omptor* but they might also Iw intro, 
ducod by the purchaner in ordor to onhanco the 
importance of his bargain and. conaequontly, his 
Btatns in the eyes of hie neighbours. Even if the 
object of introdocing such fletitiouB items is to scare 
away prs>emptors, reversioncre can dsrive no odrsn. 
age from that ciroumstanco. [p 77 h, col 2.j 

In snob a cast ths real insue is, what is ths contract 
betwoSD the vendor and the vendee f And if it is 
fonod that by consent of the vendor and the vendee 
a Qotitloas amonot was incladed in the ostensible sale, 
prio* the only matter wbieb remains for consideration 
is whether the reel contract is one whioh ahoald be 
binding on the collaterals [p 77 .,r(>l t.] 

First appeal trocu the droree uf the D a 
iriek Judge, Hoshiar^Q^ daied the 13tb June 
1914. 

Dr. Muhammad Iqbal, for the Appellaoie. 

Mr. Badar ud’Din Quraihi, for kbe Be 
•poodeoke, « 


JUDGME\T.—Prem Siogb and Hem 
Singh, two brothers, in June 1908 sold 18 
knnab, 3 morlas of acoeBtral lend, and the 
present appeal arises out of a suit whioh 
has been brought by Iheir nephews for poi« 
session of Iheir share of the land eold on the 
greund that the sale was without eonsidera* 
tion and reoeesity. The learned D'otriot 
Judge has feund that out of the Rs. 1,500, 
which purports to be oonsideration for 
the sale, Rs. 2:^8 are not proved to have been 
paid, and he is of opinion that that sum was 
purely dotitious and was included in the 
oetecsibie oonsideration for the sale probably 
with the intent.'oD of eoariog away pre* 
emptors. He has aooordiogly given the 
plaintiffs a deoree for poseeaaion of one* 
fourth share in the land sold, to whiab they 
are entitled, on the aondition that they 
first pay to the vendee one fourth of Rs. 1,212, 
the amount found to be a valid obarge. 

In appeal before na it hae been oontended 
that there is evidenae on the reaord that the 
item of Rs. 288 rejeoted by the Court below 
was paid by the vendee to the vendors ; but 
having beard that evidenoe, we are unable to 
differ from the Court bslow in its tODoIo* 
aion that this sum is not proved to have 
been paid. The next argument addressed 
to na on behalf of the appellanta ia that 
even if it be held that the item of Ks. 2e8 
is not proved to have been paid, it does not 
follow that it was inolnded in the sale* pries 
in order to evade suits of pre emption, and 
that as the item is only a freotion of the whole 
sale price, the vendee’s failure to prove it 
shr uld not invidve the renoipsion of the sale. 

It is, however, b^rne iu npon ns by a long 
experience that such tiotitioue itema are very 
often introduced into conveyanoes, but it 
does not follow that they are always intro* 
duoed for fraodolent purposes. They often 
are inirodooed for the purpose of frightening 
woold.be pre*smptors, but they might also 
be introduced by the purchaser in order to 
enhance the importance of bie bargain and, 
o.inseqoently, his aletue in the eyes of hie 
neighbours. Even, however, if the object of 
iiilrodnning such riot.ii('U‘i items is to ‘'Care 
away pre-emp'or*, we do not think that 
reveisioners should derive advantage from 
that eireooicianas It ia true that in Awar 
V. Bundar Singh ii) a eomawhat atrial view 

(1) 1 Ind.Oa#. (SSi 87 P- 1®^ *6 P. I/. R. IW®! 

MP. W.R. 1900. c. 
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ii taken, and it wae held that the faot tfa>it 
a portion of the alleged ooosideration was 
Qetitioaely entered with the o'inseut of both 
parties was no satiefastory gDond for relieV' 
ing the vendee of proving that the whole 
•oneideraaon money passed for neseesity. 
A sontrary view, however, was expresaed 
in another Division Beneb raliog of this 
Coart in Oivil Appeal No. 2i0of l90d, and 
in that ease it was held that the eontract in 
sash oases between the parties was that the 
balanee after the exolaeion of the fiotitioos 
amoQot formed the real oonsideration for the 
sale. 

In this ease we oonsider that the real issoe 
is, what was the eontraot between the vendors 
and the vendee f And if it is found that by 
ooDsent of the vendors and the vendee a 
dotitioas amount was inoladed in the 
ostensible saUi-priee, the only matter whiob 
remains for oonsideration is, whether the 
real oontraot is one »bioh should be binding 
on the oollaterale. On the dnding of ibe 
Court below, whiob has not been ohallenged 
in appeal by the respondent plaintiffs, 18 
kanili ot land paying a revenue (f 5 
passed from the vendors to the vendee for 
Rs. 1,212. Rfl, 1,212 is a sum equal to 240 
times the land revenue payableon the land sold 
and is itself probably a very indated price. 
The other faots found in the ease are, that 
the vendors were very poor men ; that they 
bad no eons to help them but that one of 
them had three daughtars of a marriageable 
age at the time of the fale ; that their hold- 
ing was originally a very bmall one and at 
the time of the sale was mortgaged with 
possession to mortgagees in its entirety. 
It is quite obvious that tbe^e men most have 
been in a neoessitoas eondition and indeed it 
was asrerted in theCourt below—and the aseer- 
tioD was not ohallenged by the other eide—~ 
that before selling the land to the defendant* 
appellants the vendors applied to the Deputy 
Commissioner for permission to sell their 
land to a member of a non agrieoltural 
tribe. For six years the plaintiffs tm k no 
aotioD and that o nfirron ur tmpresxinn that 
the sale was for ntOtiseiJy and for the full 
maiket value of the laud at the time 

In these eiroumstanees we do not think 
wat the eale ehculd now b* interferrod with. 
We Bosept the appeal and diemiss tbo platn*.- 
ipe suit with oosfp, 

acceptei. 


BOMBAY HIGH COURT. 

Second Civil Appeal No 972 of 1919. 

Augofit 4, 192 J. 

Preteni Sir Norman Maoleod, Kt., Chief 
Justiob, and Mr. Juetiee Fawoett. 
GOVINDA KRISHNA SATHB — 

PlsIN'TIKF— dPrCLL«MT 
ttnus 

HANMAY4 LlNGAYi FULMALI and 

OTHERS—DkF«<DaNTJ — ReSPOHPBNTS 

Court Ft'i's Act fl’ll "f 1870>, *• 7 uvl d —‘Suits 
Valuation i^-t (Vll of !8'*7A *■*' — Injunction, uuit for 
— Valuation for of Court-fee nn I 

A suit for an injunction comofl within section 7 
(ii'l (rii of the Court Fees Act and the Court.fee has 
to Ik* computed according to the amount at which the 
relief sought is ralued in the plaint, which value the 
plaintiff is entitled to lix himself. In such a case it 
is wholly unnecessary for the plaintiff to &x any 
value for the pur[> 08 cs of jurisdiction as, hy section 8 
of the Suits Valuation Act, the value for the purposes 
of^'ourt-feo is also the value for tho purposes of 
jurisdiction, [p. 777> col. 2; p. 776. col, ].j 

Appeal from the deeiaion of the Dielriot 
Judge, Sholapur, in Appeal No. 96 of 
1919, diamiesing an appeal from the deoree 
passed by the Joint Subordinate Judge at 
Sholapur, in Civil Suit No. 450 of 1918. 

Mr. S. R Gokhale, for the Appellant. 

Mr. P. V. Kane, for Respondents Nos. 1 
end 2. 

JUl GMENT. 

Maclbod, C. J.—The plaintiff sued for an 
injuDetion. Suob a euit oomes within seotion 
7, paragraph (tv), of the Court Fees Aet and 
the Coart*fee bad to be eomputed aesording 
to the amount at whiob the relief sought 
was valued in the plaint, whiob valuation 
the pUintiff was etitled to 6z himself. 

He valued the elaim at R^. 10 but 
also added another valuation of Rs. 5t0 
for purposes of jurisdiotion. The memo* 
random of appeal was valued in the same 
way. The Distriot Judge, bolding that 
under seotion 8 of the Suits Valuation 
Aot there oould not be two valuations in 
a suit of this nature, one for Ooart>fees 
and another for jurisdiotion, ordered the 
plaintiff to pay the balanoe of Court fees 
as if the olaim had been valued at Rs. 500. 
On the plaintiff failing to oomply with this 
order, the appeal was rejeoted. 

As the plaintiff was entitled, under eestion 
7 rf the Court Fees Aot, to value his 
olaim at Rs, 10 it was wbclly ujnecesaary 
for the plaintiff to Bx any value for the 
purposes of jurisdietioo, a8| .Wflieo 8 
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of tbe Salts Yaloation Aat, tbe valae determin- 
able for the oompatatioo of Ooart-fees and 
tbe valae for the porposes of jorisdiotion 
shall be tbe name : Bai Hiragivii v. Qulabdas 
Jamnadas {{). This priooiple wasapproved of 
by the Privy Conooil in Sunderbai v. Oollector 
of Belgaum (2). 

Id Raj Krithna Dey v. Bepin Behary Dey 
(3) the Ooart aoosidered that the Lsgislatore 
never intended that tbe plaintiff shoald be 
at liberty to assiffn any arbitrary valae to the 
relief olaimed and thus be free to ehooee 
oaprisionsly the foram of trial or appeal. 
Whatever tbe Legielatare may have intend- 
ed, that is the meaning whioh has been 
given to sestion 7 of tbe Ooart Fees Aot by 
the Privy Ooaneil. 

The appeal most be allowed and the Die* 
triot Judge most be direoted to take Appeal 
No. 96 of 1919 in his Ooart on to his file and 
dispose of it aosording to law. The eosts of 
this appeal will be eosts in tbe appeal to the 
lower Oonrt, 

Appeal allotced, 

(1) 22 Ind. Cns. 71: 15 Rom. L. K 1123. 

(2) 62 Ind. Caa. 897 at p. 69B: 21 Bom. L. R. lUS; 
(1919) M. W. N. 254; 43 B. 376! 23 C. W. N. 768! 40 I. 

A. 16 (P. 0.) 

(3) 17 Ind Cos. 162; 40 0. 246; 10 C. L. J. 104; 17 
0. W. N. 691. 


OALOUTTA HIGH COURT. 

Appbil P/iOji Oadir No. 378 op 1919. 

Bolk No. 136 OP 1920. 

Jone 21, 1920. 

Pfsi«nt:—Mr. Jostioe Teonoo 
and Mr. Jostiee Newboald. 

SUBBNDRA NATH GHOSH and amotbib 

_JUDOMtNT* DCBTORS-^ ApPILLANTS 

vertu* 

KUSHAB LAL GHOSH and otuib;— 

DiOBBI BOI/DBBS—RkSPOMDCNTA. 

Sxecuiicm of dfcree^Bttrely for judgjMnt^tUbfor^ 
Beeurity, forfeiture of—Bum paid by eurety,approprta- 
lion of. 

In exeeation of a decroo a jndgmoDt-dobtor wm 
arretted and imprisoned, bntwas released on famish¬ 
ing seoarity in the sum of Bs. 60<\ the snretj nndor- 
taking to prodooe him in Conrt in the erenl of bis 
swt app^lng tp be adjodioated iaeolreot within a 


OASES. [1931 

month. He did not so apply and the sarety.failed to 
produce him and paid the Bs f(X} i the question was 
how this sura was to be appropriated : 

Ueld, that the sum was to bo applied in satlsfaotion 
of the decree, [p. 779, col. 2.j 

Appeal against tbe order of tbe Offioiatin; 
Additional Distriot Jadge, Ehalna, dated tbe 
10th of September 191P, reversing that of the 
Additional Sabordinate Jadge of that 
Distriot, dated the 21st of Dedember 1918. 
FA0T3 appear from tbe jndgrnent. 

Baba K$kiti»h Chandra Ohikraburty (with 
him Baba Panchanan GkonaDf for the Appel¬ 
lants ;^The jadgment-debtors are the appel¬ 
lants. Tbe fasts of tbe ease are briefly these : 
Tbe deoree*bolders obtained a deoree against 
tbe jodgment debtors for Ra. 2,000. In exeeo- 
tion of that dearee the deoree-bolder got my 
elient arrested and imprisoned. We then appli¬ 
ed to the Ooarl for release on ^be ground that 
my elient woald apply for being deolared an 
insolvent. Oa this the Omrt ordered my 
release on a seearity of Rs. 500. The surety 
failed to prodaaa the jadgment-debtor in 
Ooart as he was dirested. As a resalt of bis 
default, he paid in Rs. 500 for whioh he stood 
seaority, Tbe qaestioa for yoar deoision is. 
whether the amoant is to bs oredited against 
the jadgment debtor. Three points, therefore, 
woald arise for oonsideration by yoar Lord¬ 
ships. The first point is tha*, under seotion 
145 of the Civil Proosdare Code, the deoree- 
holder oan exeoate tbe deoree against the 
Rorety to the extent to whioh he has rendered 
himself personally liable. Pberefore. tbe 
money realised from the surety shoald be 
dedaoted from thedeoretal amoant. 

[Tbono (, J.-^Seotioo 145 does not say whe¬ 
ther the money realised from tbe surety 
shoald be dedasted from tbe dooretal 
amount PJ 

My seoond point is that, opon a proper 
oonstraotiou of the sarety bond. tbe deoree- 
holder is not entitled to get from the sarety 
any amount over and above tbe deoretaf 
amooot. The bond merely says that on the 
sarety failing to prodaoe the jodgmeot-debtor 
under the order of the Ooort he would be 
liable to pay a sum of Ri. 5.0 in aooordanoe 
with the orders of tbe Court. My last point 
is that, in equity the deoree-bolder is not 
entitled to gel the money from the surely io 
exoess of his dsoretal does. The oases in 
BatantiLilv. Okedftt S$apH(l)aod Shyam 
(I) 16 Ind. Caa. 118, 89 0. lOW, 16 0. W. N, 

664. 
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Sunder Lai v. Ba)pai Jainaratfan (2) relied 
npoD by the lower Ooarte did cot deal with the 
point DOW under ooDiideration 

Baba Troilahhyanath Qhoah (with him Babu 
Manmathi Nath Hoy), for the Respondents.^ 
The money realised from the surety upon the 
Burety-bond is a penalty. Penalty is a 
punishment for the breach of law, rule or 
Qontrast. The ease in Batanti Lai v. Chtddu 
Singh (1) is in my favour. 

[TiUHON^ J.— The only point decided in 
that ease is whether the money would ?o to 
the Government or to the decree-holder]. 

There are other oases also. Refers to 
Krithnaaiyar v. Eriihnaaamy Ayyar (3), 
Itvh'.ehunni Nayar v. Lal}i Ram Don Soil 
(4) and Koylaah Chandra Shaha v. Chriato- 
p^ortdi (5). 

Babu Kakitith Ohandra Ohakraburty replied 
briefly. 

JUDGMENT.—This appeal is directed 
against an order of the Additional Die- 
triot Judge of Ebulna, dated lOtb September 
1919. In this oase it appears that in eieou- 
tion of a deoree aggregating, with interest 
and eostp, a sum of about Rs. 2,000 the 
judgment-debtor was arrested and imprisoned. 
He was thereafter released on furnishing seoc* 
rity for a sum of Rs. 5C0 ; the surety under¬ 
taking to prodnoe the judgment debtor in 
Oourt in the event of bis not applying 
to be adjudicated an insolvent within a 
month. The judgment debtor, in fao^ did 
not apply for adjudioation as an insolvent 
and the surety further failed to produoe 
him. It is not disputed on these faots that 
the sonditions of the surety-hood have not 
been fnlfllled and that the sum of Rs. 600 
has beoome payable by the surety. That 
Eum has. in faot, been paid by the surety. 
The question before us is. whether the 
Bs. 600 should be appropriated or credited 
against the decretal amount or should be 
taken by the decree-holder as a solatium 
for the delay brought about in the execution 
of bis deoree. 

The surety-bond rani thu^: -"if the 
aforesaid judgment debtor does not apply 
to be declared an insolvent wiihin a month 

(8) 80 a lOOOi 7 0. W. N. 014. 

(3) 2S U. 360. 

(A) 24 M. 660. 

(0) W 0.17l| 7 Ind. Doc. (h. b.) 698. 


from this date, I nndertake to prodnoe 
bim under the orders of the Court. If 
I fail to do so, then I will be liable to 
pay a earn of Rs. 500 in accordance with 
the order of the Coort.” The terms of 
the bond do not in themselves make it elesr 
whether the payment made by the surety 
was to be credited against the decree or 
was to be mads available to (be decree- 
holder over and above his decretal amount. 
Bat we are of opinion that the intention 
of the parties and of the Judge who took 
this bond was that the sum would be 
credited against the deoree. The Subordi¬ 
nate Judge who took the bond has shown 
by his order, which has been reversed by 
the learned Additional District Judge, that 
this was the view be took of the transaction. 
Possibly, from the laognage of the bond 

and more particularly the words “in accord¬ 
ance with the order of the Court,” it might be 
argued that it was for (he Judge who took 
the bond to decide how the sum that 
ultimately became payable should be appro¬ 
priated. On (be question in controversy we 
have been referred more particularly to two 
reported cases, namely, the case reported in 
Baeinii Lai v. Ohuiiu Singh (l) and the 
oase reported in Ecylath Ohandra Shaha v. 
Chrulophoridi (5). In the 6rst of these 
cases it was held that in a ease such as 
this the money should not be declared a 
forfeiture in favour of Government, but 
must bs appropriated for the beneht of 
the decree-holder whose rights were interfered 
with. But there, apparently, the question 
did not arise whether the money should 
be appropriated towards the satisfaction of 
the decree or fhouU be given to the 
decree holder as a solatium or further 
beneflt over and above the decretal amount. 
In the second case, the terms of the bond 
make it clear that any sum paid by tbe 
surety, should he fail to comply with tbe 
condilioDs of tbe bond, was to be applied 
in satisfaction of the deoree, and that, we 
think, represents the usual course of proceed¬ 
ings in oases of this kind. 

For these reasons, we set aside tbe order 
of the Additional District Judge and restore 
the order of tbe Subordinate Judge with 
oo^ts in all Courts. We aeeees tbe bearing 
fee in tbe Court of Brst instance at rupees 
ten, in the Court of Orst appeal rupees 

sixteen and in this Ootirt at onift 
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The ooDDeoted Role (No. ^36 of 19^0) is 
disobarged. We make do order as to oosts 
in the Hole. 

Appeal allowed. 

Rule diechargfd. 


BOMBAY HIGH COURT. 

Secohd Oi7IL Appeal No 645 or 1919. 

.Toly 29 1920. 

FreieK/-.—Sir Norman Maoleod, Kt., Chief 
•Tostioe. and Mr. Jostioe Fawoett. 
NURDIN NA.IBUDIN— Dikendant— 

Appellant 

vertui 

UMRAV BU— PLAiNTirr—R espondent. 

lAmitalion Art (lXof\90y, 8rh. /, Arl^. 123, 141 — 
Suif to recover$htire in property left jf»j/ Mnhamma'lan 
—Limitation npplirablr. 

HWhoro the members of a Muhammadan family 
continoo to live as tenants-in-common without 
diTidiDg the ostatn of a deicased ancestor, limitation 
for a suit by one of his heirs to recover his share 
in the estate of the deceased will not run from the 
time of ths latter’s death, but from the date when the 
defendant begins to hold adversely to the plaintiff. 

Seaond appeal from the deoision of the 
Aasietant Jodge, Abmedabad.in Appeal No. 
78 of 1918, reversing the deoree passed by 
the Sobordinate Judge at Borsad. in Civil Sait 
No. 97 of 1916. 

Mr. 0, N. Thakor^ for the Appellant. 

Mr. N. K. Aelita, for Respondent No. 1. 

JUDGMENT. 

Macliod, 0. J.—The plaintiff soed to 
reaover her share in the property of her 
grandmother, Galbai, who died in 1&92. It 
ie admitted that she woold have been 
entitled to half her mother’s ehare, and 
she has been held entitled to one-twelfth 
of the estate of Galbai. 

It is eoatended that the sait is barred by 
limitation and that Artiole 123 applied. 
Bat we decided in Rallangouda v. 
Bibiihi ya Shah Mahomed Khan (1) that 
where the members of a Muhammadan 
family oontinaed to live as tenants-io o mmon 
witboat dividing the estate of a deeeased 
aneeetcr, limitation will not roo from the 
time of his death. Here, on the findings 
of fast by the Appellate Ooort, we eannot 

Om. 48} 88 Beat, k A. 8M 44 6. 948, 


flay that fasts were provfld to establish 
adverse possession against the plaintiff. 
Therefore, wesee no reason to differvfrom ihe 
finding of the learned Judge. 

The appeal mast be dismissed with costs. 

Fawcett, J.—1 agree. The learned Pleader 
for the appellants has relied apon the 
Privy Ooanoil ease of Maung Tun Thi v. Ma 
Thtt (2), where their Lordehips refer to 
Article 12S of the Indian Limitation Aol 
as prescribing the period within which a 
olaim mast bs made for a share of property 
on the death of ao iotestate. It is to bs 
noled with regard to that case that it i^as 
one from Burma aod, as the report at page 
381* shows, there was already a decision of 
the Chief Coart tha^ tha period of limita¬ 
tion for the reeovery of a share by an eldest 
SOD is twelve years from the date of his 
parent's death oader Article 123. Tbs 
appellant’s Ooaasel also referred to that 
Article as being the one applicable Jo 
each a case. Their Lordships’ attention 
does not appear to have been drawn to the 
Indian ralings regarding the scope of this 
particalar Article, and it was not a point 
in issue in the ease. The reference to this 
Article is merely iocideatal, and there 
may be special reasons for its applicability 
to the case of Boddhist Law there under 
oonsideration. 1 do DO^ therefore, consider 
that it is a pronoanoement of the Privy 
Ooanoil which sboold necessarily .be held 
to ooDclade the question, especially as a 
contrary opinion appears to me to have 
been expressed by their Lordships of the 
Privy OoQoeil in the case of Mahomed 
RiatcU Alt V. Batin Banu (3). No doubt 
it is arguable that Article 123 could not 
apply on the particular facts of that ease. 
But the view there (akeu seems to be 
based on proper force being given to the 
word ^distributive’ in this Artisle 123. We 
are practically asked by the appellants' 
Pleader to oonstroe Article 12.T as if that 
word had no force and the Article was 
meant to sover the case of any claim for 

a share of the property of an intestate. 

(2) 88 lod Cat SOP; 44 0. 87Pj 19 Bom. L. B. 894| 

Ifi A. L, J. «6j A2 M. L. J 7Ij 81 U. L. T. 97i 81 0. W. 

N. 527i 26 0. L. J. 169, 9 L. B. R. 66, 10 Bur. L. T. 

188, 44 I. A. 4'i tP. 0.;. 

(8) iIC, 16* at p 168 Ip. 0.), 80 I. A. 166, 17 Ind. 

Jur. 484, 6 Sar P. C. J. 874, RaQqQO A Jackson's P. 0. 

No, 188, 10 Ind. Deo. (N. a) 787 u ■ 
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This word *di9tribative’ ha9 always been 
In this Artiole, einod its enaotment in Aot 
IX of J87I, where the Article farther 
inserted the word ‘moveable’ before th^ 
word ‘property’. I think the latter faot 
explains how the word 'dietribative' oame 
to be in this partieolar Artiale. The word 
distribation’ ba*", under EoBlish law, a very 
partioolar meaning. In the ease of real 
or immoveable property the term ‘descent’ 
was applied to the division of the property 
among those legally entitled to it, whereas 
the term ‘distribation’ was applied to the 
division of the personal estate of an intestate. 
And it is also part of the English law 
that, wbereae the title to real estate vests 
at ODse ib the heirs of the deceased owner, 
the legal title to bis personal property 
vests in (he exeoator or administrator and 
is transferred to the persons beneBcially 
interested by the distribation. It has, 
therefore, a peealtar meaning of distribation 
of an estate which has vested in an exeoator 
or administrator aid in several oases the 
Artiole has been so eone<raed as limited 
to saoh a case. There are strong reasons for 
that view, and I do not think tba Privy 
CooDoil jadgment relied apon gives any 
Boffioient basis for onr differing from it. 


Appeal diimitied. 


LAHORE HIGH COURT. 

Ojvil Rxvisiom PXTITIOM No. 312 (r 1920. 

December 2, 1920. 

Pteeent Mr. Jastice Wilberforoe. 

BIS RAM^DirxMDAMT—P btitiOmxr 

teniu 

KEWAL BAM and abotoxb—P tAiiiTirrs 

ReSPO.'tbBATS. 

Coniract Act aXv/lHlJ), •. )0-Ackno,cUdgminl, 
on-^Stgnatun; of cxeculnnl obtained buinlimida/ion 

0ff€Ci of. ' 


A pofBoii Ockuoirlcdguig hid liability lo pav 
oerUm sum cauaot be bold Ixiund by the Jkno) 
lodgmont, where it is fouud that| hU siguaturo wi 
Obtoiued by iidiinidalfon and (hat the amou 

Acknowledged has been paid. 


Petition ander section 2.*> of Aot IX of 
1887, for revieion of the decree of the Jadpe 
Cantonment Small Caase Coart. Kaf^anl,’ 
dated the 20th Febraary 1920. ’ 

Lala Amar Nath Bhatia, for the Peti- 
tioner, 

Mr. Dis Raj Sauhneu, for the BespondoDt. 
JUDGMENr.—In this sass the plaintiff 

balanoc. The Jndgo of the fmall Caoeo 
Coart held that the defendant had signed 

held 

that the whole acoount with the plaintiff 

had been settled by a payment made by the 

defendant', brother. The Jadge stated : "l 
believe this and it was more than a fall 
seltlemeot too, bat anfortonately the law 
does not make any allowance for fools who 
sign docoments they don’t understand, and 
since deftndant on 29th December 1913 
signed that he separately owed this money, 
lender Re. 316, I am forced to give plaintiff 

h opinion, ha* 

behaved d.egraoefolly by intimidation foroing 

defendants to sign dcoamente.” In epite 

of this fioding, the Jndga gave tbo plaintiff a 

deoreo. The defendant has pat in an appli,». 

tion for revision against this deoree. 

It is oloar that the Jadge of the Small 
Caaee Coort was laboaring nadir a miaappre- 
heDeion aa to the legal effect of the mere 

be*'in'’*no -an 

be in no way binding when it is fonnd that 

lh»^ . oao'od by the intimidation of 

"'® ““oanl a.know! 
lodged hdd b 60 D paid off, 

petition for revision 


Petition accepted. 
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PRIVY COUNCIL. 

Appbal prom the Patna High Ocort. 
November 15, 1920. 

Preieni :—Visoonut Cave, Lord Snmner 
aod Sir John Edge. 

MAHARAJ BAHADUR SINGH 

— APPELLA.-yT 
venui 

A. H. FORBES—Beppondbnt, 

Civil Procedure Code (Act V of 1908^ 0. XXI, rr. 90, 
fi 3 - 8 air»n execution of decree—payment to decree- 
holder-Security-bond—Sole set a»idc and refund 
ordered—Interest, whether should be alloxced. 

Whero pfirt of tlio purchfiao-money upon n snlo 

in execution lias been paid out to the docrco-holder 
an<ler a aecority bond, and the sale is stibsequontly 
set aside, the Court has power, uinlor Order XXI, 
rule 93 of the Civil Procedure Code, to order (hat 
interest bo paid for the period during which the 
decree-holder has had the uso of tho money, oven 
though tho security l)oinl does not provide for 
interest, [p. 78?, col. I.] 

Appeal from a deoree of the Patna High 
Ooart, dated the 4th Janaary lbl7, atBrming 
an order of the Distiiot Jadge, Parnea. 

FACTS.—The only qaeBtionin this appeal 
was, whether the reepondent was entitled 
to ioterest and if bo against whom ? 

A Zemindar, who bad already sold bis 
ZemiDdari,obtaiDedadesree against a patnidar 
for arrears of rent aoorned before the sale. 
Thereafter, be eonveyed bis whole estate to 
trastees, and later died, leaving bimearviving 
a SOD and widow, the appellants. 

The trustees applied to sell the paint 
tenure and reBpondenl, who was a dar-pot- 
nidatt sned for a deolaration that the deoree 
was not a rent deoree within the Bengal 
Tenanoy Aot and the paint, therefore, not 
liable to sale. 

In 1908 the Galontta High Court in 
appeal dismissed this enit and held that the 
patni tould be sold. It was then sold 
on the applioatioD of the irusteea and 
bought by respondent for Rs, 61,200 whioh 
was paid into Court. 

On Joly 4lh, 1909 the trostees and the 
appellants entered into a seourity bond in 
the sum of Rs. 40,708 (the amount due nnder 
the deoree) to be paid in ease an appeal 
then pending in the Priyy Connoil was 
enteessful. The bond did not provide for 
interest. The Be. 40,708 was thereafter paid 
out to the first eppeUant’s Pleader. 

In 1914 the Privy Oounoil reversed the 




deoree of the Oaloatta High Court—Wds 
Arthur Uenry Forhet v. Maharaj Bahadur 
Singh (1). 

Meanwhile, in 1908, applioations were 
made by respoodent to set aside the sale undei^ 
seotions 311 and 313 of the Civil Prosednre 
Code, 1882; the sale was sst aside by the 
Oistriot Judge on February 19tb, 1911, and 
bis deoisioD was affirmed by the Galontta High 
Court in 1914, 

On May 27tb, 1915, respondent applied 
for the refund of bis money with 
interest : the appellants and Irusteee 
denied their liability to pay ioterest, 
but the Distriot Judge allowed it, and an 
appeil to the Patna High Court was dis¬ 
missed, the learned Judges (Ohapmau and 
Roe, J.I.) holding that the Court bad a 
disoretion to allow interest under seotion 
144, even though the bond did not provide 
for it. I 

Henee this appeal. 


Messrs. Dunne, K. 0. and B, B Baikei, for 
the Appellants.—-The order for payment of 
interest was erroneous. The bond does not 
provide for it, and there is no statutory 
aotbority, oontraot or equity under whioh it 
could be given. Seotion 144 of the ns# 
Code does not apply: there was here no 
question of a deoree being varied or reversed: 
the only question was whether the sale 
shnnld stand. The High Court did not rely 
on Order XXI, rule £3: if they hod, a point 
of limitation would have arisen: the sale was 
set aside in 191), but the application for resti* 
tutioD was not made till 1915, and any applioa* 
tion under Order XXI, rule 93 was then barred 
by Artiole 181 of Schedule I of the Indian 
Limitation Aot, 1908. The appeal to the 
High Court did not suspend tbs Statute. 
Uukurn Ohand Boid Jutcurn Boid v. Pirthicha^ 


Lai (2). 

Messrs. De Oruyther, K. 0, and O'Oorman 

fortheRospondent.—The Court badtbe 

to allow interest under seetion 141, which 

lorrasponds to section 683 of the OodC'Of 

I8e2, These seotions merely give effect to 

the general power of the taJ 

(I) 23 Ind. Cos. 632j 41 I. A. Olj 18 0. N. 747( 

[1914) M. W. N. 897; 18 M. L- T. ^ j 

»3| 27 M. L. J. 4| 41 0. 926i I L. W. 1069j 25 0. L. A. 

^2)^50°ibd. Otti. 444| 461. A. 5* at p. B& IT A. 
ilM 86 M. L. J. 657i 28 0. W. J. 7Sjj 
582; (1219) M, W. V. 258| 80 0. h.J. 7U 46 0. 67qj 
M U, L. T, 18I| 10 L. W. 416 (P. 0.). 
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mtereak when making reatitation. laid down 
in v. Oompioir Escomptede Paris (3). 

Althoagh the High Ooart mention seotion 
U4oftheOivil Proaedare Code, there was 
alM power to make the order allowing in- 

|ere8t andep Order XXI, role 93. The qnes- 

lion of limitation was not raised in the lower 
Uonrls: it is too late to raise it now. 

l.Vi«0ODiiTOAV..-.The trustees had]the use 
Of the money, but if the whole estate goes 

fl! ‘Jeoree holder’a ereditors what 

iwnefit do the appellants get ? Why should 
they be made to pay interest Pj 

Ibe deoreeappealed from imposes liability 

Wb merely as representing the estates. 

^0 are entitled to interest 
irom them personally. 

Mr, Dunne, K,0., replied. 

JUDGMENT. 

onSrT Lord.hip.' 

““ ‘h'8 appeal. 

boTh nlj** ‘“..’“‘“i-fethe ealewereLken 

aere SodroilS^ of" 

XXI. TDle 90 „r’.r Order 

Civil Prodfl^t ® eoheduled to the 

-e7t on 3^^^^ 1908- -^oder 

pent* y\t 

Order XX(, 

‘he .am of V40 708 '"-:!‘.‘"k'’“ ®” 

whether L th. w' "”“»«»aary to eooeider 

inUreet I i. 

order so far 1 ground that the 

tereat ia not ■ ^"’5®*“ payment of in- 

IhTlnJfli * Buioread against 

th* oo*y binds the 

‘he appellant i.‘il“re“.t‘ed“ 

Ibis appellant's ease on 

pl? ‘‘■® This 

Ibwefoi*, saonot be rmised at ihie 


Their Lordships will assordingly hambl^ 

dfaree^d'wHh »a 

Appeal dumiased. 

Solioitor for the Appellant.—Mr. (7. 0 . Fan 
P^hTZ. .-Meesra. 


BOUBAr HIGH COURT 

SgoosD Civil Appeal No. 34 op 1920 

jQly 2/, 1920. 

Present .— Sir Norman Masleod, Kt , Chief 
Joatioe and Mr. Justioe Paweett 

PANDU KRISHNA JADHAV_ 

PLiiNTirr—ApPELLiNr 

v^rsui 

DHONDI KRISHNA PATIL— 

UtpeNDANT-RtSPOKDBST. 

Hindu Lcxp-Joiut /amil,j-Ad.ypiion hy x.idow ot 
co.parccncr, validity of—Consent of y/J ' 

vhcther neccssary-Effect of adoption. •P^’^ctners, 




Tlie widow of a co*parcoDcr caniiofc t 

Bho has cither tho express aathority of her^hasb-n^I 

or^thoeoasent of her hoshaud’s 

.o™n 

from becoming a member of the joint f<^nv° 

Btill bo entitled to inherit th« «Aif« .^'v* 
of hi. adoptire fatho" £ 7 ool 

Seeond appeal from the desieion of the. 
First Class Subordinate Judge, A P a* 
Satara. in Appeal No. 363 of 18. ^ve^ing 
the deoree passed by the Seoond Glass Hub* 

No ^20 of 1918.“ ■■■■ O'®'' Sait 

Mr', f«! c*tT::7;/rb:'Crd'a““t‘- ’ 

JUDGMENT.-The pl.intiff died thTa ,nit 

to recover possession of the suit 
alleging that it originally beloniwH k^' 
father. Kriehns. who bad^eou: d ifuXr a* 
gift-deed from his maternal aJnrir *? 
Rama. Kriahna died in 1907* 

widow. Chandra, who disposej 

perty in question to the Bret defBn^ f 
the time when she was a m? “L®® 
seoond defendant is the fathB™*°«*i>- • ^^® 
who I, ioinod « [ 

roaaon whi.h is not vo^ a*“‘ 

.I.ia.,d that Kri.hna di.T ^r;!' bfj 
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BD^, tbereforf. the adoption by Chandra 
was not valid. The Brat Coort found that 
Krishna died separate from his father, the 
second defendant, bit on grounds which do 
not appeal to ns a<i being oorreot. The 
preputnption is that Krishna was joint with 
his father. There is nothing to show that 
he ever became separate. Admittedly, there 
was some property belonging to the second 
defendant though its value may have been 
very smalh The Trial Judge came to the 
ooDolosion that, because Krishna lived at 
Khed where his grandfather lived and not 
where his own father lived, ho had relio 
qoiehed bis right to any tliare of his 
father’s property. However that may be, 
that would not amount in law to a separa 
tion. 1 think the learned Appellate Judge 
was right in bolding that Krishna and his 
father died joint, although no doubt the 
pi*operfy which was gifted to Krishna was 
bis self acquired property. Then, the ordi* 
nary role of Hindu Law most apply, that 
the widow of a oo parcener cannot adopt 
unless she has either the express authority 
of her husband or the consent of her 
hosbard’e co-oaroeners. An adoption cannot 
he partly valid and partly invalid, so that 
the person adopted, althooib excluded from 
becoming a member of the joint family, 
may still be entitled to inherit the self- 
acquired property of his adoptive father. 
In this case it seems obvious that the 
widow adopted the plaintiff in 1915 in 
order that he might make a claim to the 
property which had been alienated by her 
at the time she was a minor. She took, 
when her husband died, a life intorMt 

in her husband’e self acquired property. No 

doubt, to that extent her alienation will 
be good, unless she ie able to upset it on 
the ground that she was not competent to 
alienat, at the time. Bet it ie qnite eleer 
that the plaintiff cannot set aside the 
alienatioD on the ground that be le 
an adopted eon. The jodgment of the 
lower Oonrt, therefore, must be upheld and 
the appeal dismissed with eoets. 

Apptol dismtueii. 
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ALL\H\BAD HIGH COURT. 

First Appxal y^oii Okuek No, 67 or 1920. 

October 27. 1920. 

Present: M . Justice Piggott and 
Mr. .lustioe Walsh. 

M<s 0 s. S '’RaUS3 and Oo. Ld. — 

DkPSnDaMT — OrPO iTX-PABtT — APPlLtiRt 

versus 

RAGHUBaR DAYAL ardotbik— 

P'. iNTipr-i A‘'Pt'C ‘ NTS—“RxsP’NDtNTS. 

Arbitrotion—Award-Decree in terms of awards 
Order staying suit—Final decree, whether necessary. 


An order Playing a suit is ponnanent unless the 
rdor itself provides otherwise by imposing a tormi- 

■ us. [p 78col. .] . , t • 1 

w hoio during the pendency of a suit the subjeot* 
aatter of the dipputo is referred to arbitration and 
h-' suit is stayed, the order staying the suit is 
uHicient tinally to disuoso of tlio suit. [p. 78f», col. l.J 
Appeal from the order of the Distriet 
Judge, Oawnpore, dated the 2l8t of Feb- 

■oary 1920. , 

Messrs. B B. O'Oonor, and Durga Prasad, 

■or the Appellant 

Mr. Oultari Lai, for the Repnondents. 
JUDGME <T.—This appeal and the oon- 
lected Revision No. 49 of 1920 are brought 
igainH an order of the District ” 

Oawnpore, dated the 2Ut of February 1920. 

On the 27ch of August 1919 be had stayed 
^ suit upon the ground that the parties dR“ 
jubmitted the matter to arbitration in aseord- 
aoce with the terms of the cootrast be*’'®®? 
them. In the meanwhile, an arbitrator oa 
been appointed, an award had been made, 
and a de.reo paeeed in pnrenan.e of the 
award. For .erne reaeon or 
preeent respnndenle made an 
the 2 let of Fobrnary to romoyo the atay or 

the 27th Aognet. The . .f 

obvioo.ly felt great diffionity about it and, 
with eoneiderablo rolnolanee, Bnally made an 
order removing the stay ''hi**'.!'" 
had granted, the effo.t of "hl.h w»» 

revive the anit, elthoegb the 

diapoaed of aeeording to law by arbitration. 

The defendant appeals from that o™"' . 

lupport of the learned .lodge a orde 
enggeatod that, in any event, 
where the matter in di.pnte hae bee" «' “ 

to arbitration, if a enit hae Uen 

irris 


reedlt 


We have oonie to the conslusioa 
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that no Bnaldeoree is neoessary, Withoot 
saying that there are no oases in whiob a 
stay ooald possibly be removed, for example, 
the parties by ooDeent might deoide to drop 
the arbitration and relegate their dispute to 
the Ooorts of law ; in snob a oase by the 
eoDsent of parties, no doubt a stay oould 
be removed, bat it is oloar that, where the 
oiroomstaiioos are the same, as they were 
in this aase, as at the time when the stay 
was originally imposed, the Jndge is functus 
officio, and oaonot reverse bis owo order. 

If the order cf the 2lBt of February had 
not been made, or if it were now reversed, 
the original efay order of the 27th of August 
woald rairain iu foroe. O.'iiuarily, a stay 
is permauenc unless the order direoling it 
provides otherwise by imposing eone 
terminus. In the oase of She^bibu v. Vdit 
Nurain (1 ), {q wbioh we were referred in 
the oonrse of argument, it was suggested that 
my brother Piggott bad said that the suit 
in euoh a oase would have to be formally 
dismissed upon a dnding that the matter bad 
been otherwise disposed of. While agreeing 
with everything wbioh was said in that case, 
we do not think that it was intended to lay 
own any de6nite praotioe on this partioular 
matter wbioh was not neoessary for the deoi- 
sioD. We have oonsolted the learned Judge 
of the English department, and we have oome 
to the oonolaeion that a stay order under 
•eotion 19 of the Arbitration Aot, when 
ArbitrfttiOD bft0 iu faot tftkoD plaoei is 
6 nally to dispose of the eoit The intention 
of the Legislature was to oust the jarisdio- 
tion of the ordinary Oonrts, and any pro* 
sednre other than that provided by the 
Arbitration Aot in matters whiob are referred 
to arbitration would only oreate diffioulty 
and oonfneion. There ought to be no diffi. 
ouUy, BO far as the 61e and reoorde in the 

ooooorned, in disposing of 
the snit wbioh has been stayed. We would 
only farther observe that it is satiefaotory to 
note that the dispute arising out of this oon* 
iraet was disposed of by a deoree within 
less than six months from the institation of 
the snit. The appeal and revision of the 
aelandant against the order of the 2let of 
ITabrnary must be allowed with oosts and 
the learned Jadge’a order set aside. Costs 
to inolade fees on the higher soale. 


fi\ 9 A. r^A n . Appeal allowed, 

D) 24 iQd. Om. 4Q3| U A. L. J. 767. 


BOMBAY HIGH COURT. 

Appeal psom Oroer No. 17 of 1919, 

July 28. 1920. 

Present : —Sir Norman Masleod, Kr., Chief 
Justiop, and Mr. Justiee Fawoett. 

GOPAL DINKAR NAGAKK.AR- 

PtllNTIFK —ApPfLLiNT 
versus 

GANK3H NARAYA . NAGARKAR— 

DiKEHD»HT—R»8P0'I»ENT. 

CilU I'rocolurc Co'te (Act V of Sch. 11, itara. 12 

(1)', (d— Arbifrittion — Avar,I- Court, pmcer oj, to 
Correct ui illitiKlical error in aicanl. 

Tlitf only i» 0 'vt*r a Hourt iiu<l<»r par.igraijli 12 '’/j) 
ninl (<•) of tlio Second Sche<lulo to the i ivil Procedures 
Cole ill oitlier to amend an ol)vi<i(i8 error in the 
Hwnnl whicli can bi? amend<*d without affecting tho 
ducltion, or to rectify a clcri.-.'il nii«tako or an error 
arising from an accidenlal Klip or otnishioD. It 
linu no jtower to correct an error of calculation or 
arithmetic and award a sum different from that 
awarded by tho arbitrator, fp 7SH, col. 2.] 

Appeal from an order passed by the First 
Class Subordinate Judge at Admedoagar, in 
Snit No. 8?4 of 1912. 

Mr. S. R Bakhale, for the Appellant, 

Mr. 0. S. Mulgaokar, for the Respondent, 

JUDGMENT. 

Macleod, C. J.—The matters in dispute in 
this suit were referred to arbitrators at the 
reqoestof the parties who agreed to abide by 
the deoieion of the arbitrators, who were two 
in number, on the points on wbioh they agreed, 
and by the deoieion of the nmpire on point 
or points on wbioh they differed. The 
arbitrators agreed on oertain points and they 
61ed tbeir award on the I9th of February 
1915, and on tbe points on wbioh they 
differed tbe empire gave his deoiaion oo 
tbe 9<b of Augnst 1918. Both parties filed 
objeotions to tbe arbitrators' award. The 
Court pasved an order on an applioation 
made by the parties to amend the award 
on tbe ground that there were oertaia 
elerioal errors made by the arbitrators, Tbe 
order was : Notioe to arbitrators to reotify 
tbe award under rule 12 of tbe Seeond 
Sohedule of the Civil Prooedure Code, and 
notioe to tbe plaintiff to show oanse why 
tbe award should not be amended as 
proposed by the defendants." On tbe 28tb 
of Joly the plaintiffs made an applioatioa 
to tbe Coart pointing out oertain elerioal 
errors made by the arbitrators and the Oonrt 
passed an order forwarding tbe applioation 
to the arbitratorajifor ooDsideratioD. Tb| 
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Rrbitr^vtora OTri'sifJerei Iho ob.ieitiona of the 
pirtiea, an-l aubmitted their opinion reijard- 
inff tlie Allesp'l errors oi» the •tlst of August 
1915. Xotiae was then issaed to the parties, 
and an order was passed, after hearing 
them, appointing two Commissioners to 
examine the aooonnts made by the arbitrators 
with a view to a«oertain whether they 
really involved any arithmetical or olerical 
error. The Commissioners were directed to 
examine the acaonnts and also the parties, 
if necessary. Thereupon, the Commissioners 
asked the opitiion of the Coart on 
certain points, on which the Cnnrt passed 
the following order : The Commissioner 

shonld confine himself to three items (doable 
entries as stated in the Parshis Exhibit 
120 by Mr. Patwardhan). Even if the 
parties may afk to ro open the whole ao- 
ooonf, he shoold not be goided by their 
views, for the arbitratorn’award cannot be 
challenged except for clerical errors. Mr. 
Patwaiohan has poitited out only three 
errors and plaintiff has pointed ont rone.” 
The Commissioner made his report which 
soppoited the opinion of the arbitrators. 
The Coart then considered any objections 
taken by the parties with regard to the 
three dispated itam^’, apparently the same 
as those which were referred to the Com* 
Tnissioner by the previons order, and the 
Coart reversed the report of the Commis- 
sioner on thete three items and directed 
that the Commissioner already appointed 
ehoald make oaloalations in the light of the 
judgment and find ont what aacoont was 
really doe and by whom to whom, Tne 
Commifflioner then reported, and eventually a 
decree was passed in favour of the defend¬ 
ants for Re. 2,027 l') 0. 

It appears to as that an absolately 
wrong procedare has been followed by the 
Court from the coramenoement of these pro¬ 
ceedings. The Coart profee-ed to acr Qfider 
paragraph 12 of tlie Second Schedule. Ail 
qaeetione of miscoodact against the arbitra 
tore bad been dropped, and the only 
enggeetione that ooald be made against the 
award ehoald have been made ander sob* 
paragraphs (&)and(e) of paragraph 12. Bat 
the Coart in effect directed the Commissioner 
to sit in appeal on the award of <he 
arbitrators with regard to the three dispated 
item s , and when the Commissioner sopported 
the daeicioD of the arbitrators, the Ooart 


itself sat in r.ppeal on the deoision of the 
Commissicner. Bat the only powers the 
Coart had ander paragraph 12 (5) and (c) 
were either to amend an obvions error which 
ooald be amended withoat affecting the deoi* 
eior, or to rectify a olerioal mistake or an error 
arising from an accidental slip or omission. 
It cannot be said that the Coart has 
amended an obvioas error which ooald be 
amended withoat affecting each decision, 
becaase the decree of the Ooart was entirely 
different from the award of the arbitrators. 
Nor oan it be said that the Coort has 
rectified a olerioal mistake or an error arising 
from an accidental slip or omission. The 
Conrt went into the merits of the dispute 
as regards those three items and came to 
a oonolosion of its own, with the resalt 
that a very distinct alteration was made 
in the award. When the parties agreed 
to have their dispates decided by their 
arbitratorr, they agreed to accept the decision 
of the arbiiralors whether it might be 
right or wrong, and the Coort oan only 
alter the award within the limits laid down 
by the Second Schednie. There ie a recent 
deoieion —S/ijU'n Ponhotlun Dan (1)"^ 

where it was decided that, it is not a 
ground for remitting on award on matter 
referred to arbitration or for setting aside an 
award that the arbitrator has made a mistake 
in arilhroetio, and apparently nnintsntiooaljy 
has awarded a larger som of money to be paid 
by one party to Ihe other than he woald have 
awarded if his attention had been directs 
to the mistake." This is a stronger ease, 
becaase the arbitrators’attention was direct y 
drawn to the objections made to ^ *1** 
award and they finally decided what their 
award ehoald be after hearing those o J*® 
tions. In my opinion, therefore the pro* 
oedare followed by the Trial Court was 

wrong* 

The decree mast be set aside and a 
decree mast be passed m terras of the 

Bk wftr d • § 

The appellants most have their costs of 

this appeal. 

Pawcitt, J.—I entirely eoncor. The pro 
jedure adopted by the Subordinate Jndge 

;he provieioos of the Second Sehedale of tbe 

(1) 68 lud. Ooe. 685| 42 A. 27rj 18 A. h. J. Mb * 

J. P. L. R, (A.)|1(H. 
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Code of Civil Prooedare and he has 
praofcioally arrogated to himself appellate or 
revisional jnriediotion whioh la not oonferred 
opoD him. Even if the Subordinate Jodge 
•ooeidered he had an inherent p^ver to alter 
the award for the ends of jostiee under 
Motion 151 of the Civil Prooedare Code, 
»bia aotioD is againat the ruling of thia 
\a Jethabhai v. Ohaptey (2). In that 
aaae it was held that whero, acoording to 
well eatabliehed prinoiplea. certain questiono 

f 7k removed from the luriadiotion 
of the Court, they oannot be brought within 
*oe junodioticD on the plea that the Conrt 
oao inherent power to do what juatioe re- 
qairaa for the parties before it. 

*9 ooly one other thing I would 
® • Toe Sabordioate Jodge, in piragraph 

,, ® •• jodgment, describes these errors aa 

errors of oalculation or omiseion to take 
into consideration io caloalation or of kindred 
nature and nothing more"; that is to aay, 
tney were arithmetical mistakes. But it is 

k nnder clause (c) of para 

ffraph 12 of the Second Schedule the Court 
an 00 y oorreot ao award where it eootaiDe 

A section 152 

or tne Oode clerical or arithmetical mistikea 
re mentioned as apparently two separate 
•lessee of mistaken It would be diffiiult. 
therefore, to eay that the word 'clerioarin 
•iauae ie) covers the word arithmetical.’ 

Decree set aside, 


ALLAHABAD HIGHOOUar. 

First Civil Appial No. 423 or 1917, 
October 25, 1920. 

Praienl;—Janice Sir P 0. Binerji, Kr., 
•ud Mr. Justice Ockul Prasad. 
Ifusanmat SHAHZADl BBQAM — 
PLiiNTirr—A ppellant 
versus 

Shsikh MUHAMMAD IBBAHIM 

*■0 oruBBS—DiptHDitiri 

n, —B-EIPOMolETd. 

V'^'ie'omts^P^rUuajrseUj to abih by 


oj Court—Dfci^i‘jn, whefhtr can be qu 4 : 4 (ioned ai in- 
correct—Appca!, whether liefi. 


• • ..vAv, vu u HUH eiioct a compromiflo in 

respect of eomo of tliD .suit property, and as regards 

tlio rest agree to l,.y l)o.ind by the decision of tbo 
Court to 1)0 armed at after considering certain 
docuiueiitary evidence to ba placed before it it is 
not open to either of the parties to ouestion the 
eorreotness of the Court’s decision by appeal, [p. 789, 

First appetl againat the decree of the 
Subordinate Judge, Cawnpore, dated the 
l4th September 1917. 


Dr, S. M. Sulaiman, for the Appellant. 

Dr. K. N. Kntju, for the Respondents. 

JUDGMENT. — Tbia appeal arises out of 
a euit brought by J/uiueirnul Sbahzidi Begam 
for recovery of her legal share in the estate 
of her deoeased father, Baqar Ali. The 
defendants to the suit were her brother, 
ilubammad Ibrahim, and her eistere, or legal 
represeotatives. The suit was mainly defend* 
ed by the brother who alleged that part of 
the properly claimed was to ikf property ; that 
part was property «hioh exclusively belonged 
to him, and that the plaintiff was not entitled 
to obtain any share in tbe tcakf property. A 
document was produced alleged to have been 
executed by one W^ilayat Ali, who was the 
ancestor of Baqar Ali, and under which certain 
properly was declared to be toakf. In the 
course of the trial the parties came to terms 
and a oompn mi*6 was died on tbe 13th of 

September I9i7. Tnia compromise is printed 

at page 27 of the paper book, Tbe com* 
promise dealt with all the property in 
dispute whioh consisted of boose property, 
shops, some Government securities and money 
depoeited in a Bank and other property of a 
similar description. As to part of the 
property which was claimed to be wakf the 
compromise provided as follows With 
regard to tbe remaining properties whioh 
defendant No. 1 says in his written statement 
to be tenkf properties, the Court may 6nd with 
reference to the documentary evidence pro¬ 
duced by the parties in this oa^e whether 
they are wa f properties or not and the 
pir/iM to ll be bound by such a dnding." 

rhe Court, to aosordauce with tbe terms of 

this compromise, came to a Boding as to whe* 
ther some of the proparty was wat/property 
or not and accordingly directed a pre* 
im.nary decree for partition to be prepared. 

It 18 against tbe finding of tbe Court below 
as regards eomo properties claimed by od« 
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party to be part of the estate of Baqar Ali 
and by I be other as wahj property that the 
present appeal has been preferred. A pre¬ 
liminary objeotioD has been taken to the 
hearint; of the appeal on the sronnd that, 
under the terma of the oompromiee as quoted 
above, the parties undertook to be bound by 
the findirjf of the Court and that, oonse* 
quently, it ia not open to the appellant to 
question the onrreotness of that finding. In 
oor opinion the objeotion is well founded. As 
we have stated above, the parties under the 
aompromiae oame to an understanding as to 
all various items of property olaimod in the 
suit. They made arrangements in regard to 
all the property with the exueption of oertain 
properties referred to in the passage which 
wo have quoted above and they agret-d that, 
on the basis of the Hooumontary evidence 
alone, the Courts should oome to a hi ding 
and such finding would bo binding on the 
parties. The words which we have itaiieis' 
ed above would he meaninglef^s unless we 
hold that by tho e words the parlies agreed 
to accept the 6nding as a correct finding and 
not to appeal against it. There was a olesr 
implication in the agreement not to appeal 
against tho finding bat to be bound by 
it whatever it might be. As all tho terms 
of the compromise were agreed upon in view 
of this condition also, the plaintiff, in our 
opinion, is estopped from disputing the cor* 
reotneps of the hnding. We think that this 
ease ie similar to the oaseof Bahir DatOhakra* 
varii V. Ao6in Chunder Pul (1). In our 
opinion, it is not open to the plaintiff to dis¬ 
pute the eorreotntes of the GourtV Onding and 
this appeal most fail. We aoourdingly dis¬ 
miss this appeal with costs including fees on 
the higher scale. 

Appeal di$mi$8ed, 

(1) 20 C. 306 at p. 810; 6 C. Vf. N. 121. 



CALCUTTA HIGH COURT. 
Appeal from Appellate Decree 
No. 492 OF 1918. 

May 14. 1920, 

Present ;—Justice Sir N. R. Cbatterjea, Kt., 
and Mr. Jnstice Panton. 

Srimati SARI alias SARADAMAYI 
DEBl, WIDOW OF LATE NARAIN 
CHANDRA SINGH— Defendant— 

Appellant 

rcr<M# 

Sn'mati SAILABALA DASl, wiFE 
OF BROJA QOPAL ROY— 

Plaintiff —Re xpoN DENT. 

h'lntlhiid and tcnnui-^Tcnancy created hy registered 
iuntnimcnt — Surron<l«r, or<W, va/idj/y of—Yearly pay- 
tn'-nf ot rent, whether conclusive evidence of annuel 
tenancy—‘iransfer o) Property Act (If of 1882^,»*• 107* 


An oral stirrondor 'if n tenancy rroated iiy a 
I'cgistori'il lease is not invalid if it is accepted and 
uct('d np<in liy tlie landlord [p. 780, col. 2.j 


1 lie fact of an annual rent being reserved, though 
if may raise a preHiiinption, is not conclusivo to show 
t hat llie tenancy is a yearly ono CP 7'‘0, col 2.J 
After the passing of tho Transfer of Property Ac^ 
there caimiit be a tenancy reserving a yearly rent 
Avithmit a registered instriinient in accordance 

the pmvisiuns of section 107 of tho Act, [p- 7B0» 
col. 1 J 

Appeal against the decree of the 
ordinate Judge, 3rd Court, Hooghly, dated tbs 
26th of June 1917. affirming that of tbs 
Munsif, Amto, dated the 22Dd of March 
1915. 


FACTS appear from the judgment. 

Baba Jutindranath Sen, for the 
lant:—The defendant ia the appellant. T e 
appeal arises out of a suit for ejeotmen . 
Both Ocurta have decreed the suit. 
of law ie that, as between the plaintiff an 
the defendant, there is an outstanding lease 
and so long ae it lasts there can be no * 
ment. The lower Appellate Court found 
there was a surrender but that I an ® 
would be of no effect as it was not regta e 
The land is a homstead land. There “ 
issue raised as to my status. The woe 
was tried on the basis that the ewe 
^loverned by the Transfer v- 

rbeland in diepale which / 

lakherai right ^aa mortgaged in 12»j4 

;o oce Kedar Roy. who ia. pl.ml.ff. 

On let Awr 1295 Kedar fJfh 

leeree pnrebased the property. On the loi 

my .lioot-a 312 

[306*12 from Kedar, On 6th Karitc 
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Eedar mortgaffed the property to Prafalla 
andothera. Oa the 24th /TaWi'o 1312 Keitr 
granted leaae to mortgagees from 1312 20 
for E). 300. Sometime after Bledar by 
paying off bis share obtaioed release of bis 
share of the mortgage. In 1319 fCedar sold 
the same. In 1319 Prafalla exeeated an 
utafa ia plaintiff’s favour. As Prafalla and 
others were holding ander the registered lease 
it eannot be sorrendered by an uoregistered 
inetrament under the law. Refers to Saral 
Okandra Sinhi v. Nritya Qopil (1). Se* 
oondly, the notioe to qait was bad in Uv, the 
tenanoy being one from year to year. 
Thirdly, the forfeitare has been waived by the 
notice to quit. The tenansy, 1 sabmit, ahoald 
have been held to be governed by the pro 
visions cf the Bengal Tenansy Ast. The 
surrender of a registered lease is to be made 
by registered instrument. Refers to Abittllah 
Khan V. Ba^harat Hussain (2) ; sestiou 92 of 
the Indian Evidenoe Ast. There mast be 
some ast of giving up possession. The defend* 
ant was all along in posseseion and paid rents 
to the intermediate bolder who verbally pro* 
feseed to give up possession by aarrender. 
He was not in possessioo. Rsfera to Sarat 
Ohandra Sinha v. Nritya Oopil (IJ. The 
oases in Bengal Coal Oorr.piny Limitei v. 
hlonoranjan Bagchi (3) and Abiul M i>id 
V. Hart Oharan Haldir (4) are very 
different from the present ease There the 
question was whether a valid surrender ander 
the Transfer of Property Ast reqiired a 
written instrument. The question in issus here 
ia very different frjm that. The person sur* 
rendering was not in poiseeeion and 1 was on 
the land by virtue of the subsisting lease. 
I was not an attorned tenant of Prafalla. 
The tenanoy oannot be determined by a 15 
days' notice even though I bold over under 
the terms of the previous lease. Refers to 
Ratjnaih Frosad v. Raghunith Rai (5). The 
oase in TroiUkyi Natk Boy v. Satat Ohandra 
Banerjee (6) is distingciohabte. defers to 
Durgi Nikarini v. Ooberdhan Bose (7) and 

a) 8 Tnd. Cas. 47t 13 0. L, J. 284 

(2) 17 Ind. Caa. 7i75 1 7 0. W. S. 233| 40 I. A.. 3I| 
18 M. L. T. I82| 1018) U. W. N. 131; 36 A. 48; 17 0. 
L.J.812S 16 Horn L. R. 432; 26 M. L. J.91 (P. 0.). 

(8) 44 led. Cas 207; 22 0- W. li. 441. 

(4' 68 Ind. Caa. i7; 21 0. W. S. oLxni 
6) 14 Ind. Ca8.8l7i 10 0. IV. N. 406. 

6) 32 0. 123|8 0. W. N. 901. 

7) 24 Ind. Om. I83t 10 0. W. H. 626| 20 0. L. J. 

M6, 


Itilil )iohin Ohose v. Gapal Ohauk Coal 
Company Liruitei (8). 

Dr. Viorr'tanQih )iiiter (with him Babu 
Saiindranath Maker ee), for the Respond* 
QQt;—It is not necessary that in all oases 
where the lease is by a registered instrument 
the surrender must be by a registered instru* 
ment also. The oase is governed by section 
111 (/) of the Transfer of Property Act. The 
Act contemplates the acts and conduct of the 
parties. It nowhere suggests that surrender 
aannot but be by a deed. Reads section 92. 
Indian Evidence Act. Refers to iS'uhramantan 
Oheltiar v. Arunachalam Ohetliar (y), lmam> 
bandi Begtm v Kamleswari Pershad (lO), 
Ram Awitar v. TuUi Proiad iyingh (lU. 
The Boding of the first Court is clear and 
it was found that the intention to surrender 
was actually oarried into effect. Refers to 
Troilo'iya Nath Roy v. '^arat Ohandra Banerjee 
(6), Soral Ohundr t Dutta v. Jadab Ohundra 
Qotwami (12). There is also the clear finding 
of forfeiture. Notice is, therefore, not neces* 
sary. Refers to Megh Lai Pandey v. fia; 
Kumar Thakur (13). The mere fact that a 
notice was given does not constitute waiver. 
Farther, this qaestion was not raised below, 

Babo Jatin hanath Sen, replied in brief. 

JUDGMENT.—The first contention raised 
in this appeal is that the oral eonender is 
invalid besaase the original tenancy was 
created by a registered lease. Bc.t it is foond 
that the tenant gave op his lease hold right 
and that it was accepted and acted apoo by 
the landlord. The tenant has raised no ob* 
jdctioo. In the oiroamccancas, we do not 
think that the sarrender was invalid. 

The next contention is that the tenancy was 
a yearly tenancy becaase a yearly rent was 
paid and that, therefore, the defendant was 
entitled to eiz months’ notiae to quit. 

Bat the fact of an annual rent being 
reserved, though it may raise a presump¬ 
tion, ia not oonolueive to show that it was 

(8) 12 Ind Caa. 723, 16 0. W. N. 65, 14 0. L. J. 
411, 89 0 281. 

(9) ?5 M. 603 at p 611 (P. n.),2‘» I. A. 138, 12 M. 

L J. 479; 0 0. \V. N. 866, 4 Bom. L R 839, 8 Bar. 

P. 0. J. 3‘6. 

, >0. 14 0. 109 P 0.-, 13 I A. l'«>, 10 Ind. Jur.408, 

4 Sar P. 0 •>. l-itx 7 Ind. Oeo s.i 72. 

(11) 11 Ind. Caa. 7.3; 16 0. \V. N. 137, 14 C. L. J. 
607. 

(12 37 Ind. Caa. 956; 44 0. 214; 21 0, W. N. 206, 

27 0. L. J. 198. 

(13) 3i 0.368} 11 0. W. N. 627|6 0,L.J. 208. 
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a yearly tenaray and, seooDdly, tbe leaee 
having oome into exislenoe after the Transfer 
of Property Aot, there oonld not be a 
tenanoy reperving a yearly rent having regard 
to the providiong of Peotion 107, withoat a 
registered instrament. The lease waa not 
for agrioultnral or mannfaataring pnrposes. 
Tt roost, therefore, be deome"! to be a tenanoy 
from month to month. Notioe to quit given 
in the na'^e, theretore, waa pnffioient. 

The appeal must iiooordingly be dismissed 
with ooflts. 

Ap^r-il (iismisted. 


whole of tbe imm')V6abIe and moveable 
estate mentioned tn the plaint. The defend* 
ante were meanwhile debarred from alienatiog 
in any way tbe estate given io mortgage. 
This decree, as has been held by both tbe 
lower Coarts, was made absolute in 1698. 
In 1914, tbe plaintiffs made an applieation 
for its ezeootioD. The defendants took tbe 
objeotion that the appHoation was time*barred 
onder seotinn 48 of the Civil Proeedore 
Code, by reason of its having been presented 
more than twelve years after 1898 when 
the deoree was made abaolate. Tbie eonten* 
tien has been upheld by tbe two lower 
Coorts. In this appeal the learned Pleader 
for tbe appellants has not oontested the 
view that the deoree was made absolate in 


1898, bat eontends that tbe lower Oonrts 


BOMBAY HIGH COURT. 

Second Civil AprsiL No. 8 op 1918. 

July 28. 1920. 

Present :—Sir Norman Maoleod, Kt., 
Chief Joslioe, and Mr. Jostioe Pawoett. 
GOPALDAS GANPaTDAS and otheks 
—PLA iNTippi—A ppellants 
versus 

TRIBHOVAN JETHIRAM and others 
— Dikxndant^—Rr«pondcnts. 

Civil ProrMurr Co>le (Art I' of nppli. 

eability of, to morfa,jr <l«r,rrs, p'nsnl befor(> poMiing of 
Code, 

Section 4S of tho Civil Prococliiro Codo of lOOS 
governs nn npplicfition for the exocntioii of n mort- 
gago-docree even though nbtniiietl before timt Code 
came into force, [p. "U*. col i.} 

Snoond nppeoi from t'>e deoii^ion of (he 
Distriot Judge, Poone, in Appeal No ^47 of 
1915, oonBrming (ha' tf the Snbordinate 
Jadge at Haveli, in Uarkoast No. 249 of lkl4, 

Mr. .S'. Y. A&Af/iaXrar, for the Appellant. 

Mr, 8. B. Bakkale, for Respondents Nos. 
}, 2, 4 and 5. 

JUDGMENT. 

Fawcett, J.—The plaintiffs-appellants 
obtained an award desree on the 5th 
September 1895 against dofendaots-reepond. 
ents. By the terms of that deoree, the 
defendants had to pay off the deoreta) enm 
by instalments of Rs. 4G0. It farther pro* 
vided that, shoold any one of the instalmen's 
remain oopaid.then tbe whole aroonnt should 
be payable at onoe together with interest, 
and that if this was not paid tbe plaintiff 
was to recover tbe amoaot by sale of the 


erred in bolding tbe applieation to be time* 
barred onder sestioo 48, Civil Protedgre 
Code. This oontention is based on (be 
argament that the repeal of tbe former 
Civil Proeedore Code (Aet XIV of 1882) 
did not affeot tbe right of the plaintiffs 
to ezeoate their deoree in aeeordanee with 
the law aontained in seotion 230 of that 
Code, (. s., witbont the restrietion of twelve 
years' limitation from the date of deoree 
whioh applies to it nnder seotion 48 of the 
Cede of 19CB. In sapport of this, reliance 
is plaoed on the d^oi^ion of tbe Allahabad 
High Coort in KontiWt v. Ishri itugh (1). 
In that oaee it was held that the right to 
enforce ezeoation of deoree being a sob* 
etandve right and rot a mere matter of 
prreednre, seolinn 4S of the Code of Civil 
Pr^oedore, HO*', will not have the effeot 
of biiring ezeoation of deorees whioh were 
pas'ed prior to tbe enaotment of that Cede 
and were, having regard to the Code of 
Civil Prooedare of 1882 and to tbe Indian 
Limilation Aot, 1877, alive at tbe time 
of its ooming into foroe. Tbe jodgment 
refers to the terms of seotion 6 of tbe 
General Claases Aot, X of 1827, whioh 
enaots, tr.ter ofi'o, that aoleos a different 
intention appears in tbe repealing Aot, tbe 
repeal shall not affeot any right, privilege, 
obligation or liability aoqaired, aooraed or 
inoarred onder the enaotment repealed, or 
affeot any remedy in respeot of any opoh 
right. In tbe case of a mortgago deoree 
pasoed before Aot V ot 1908 oame into 

(1) Bind. Cat. 188|a3A.499j7A.L. J. 420. 


INDIAN OAdES. 


791 


Vtl. LIX] 


OOPiLDiS OiMPATDiS V. TBlBBOViV JCTUIBiU. 

forse, this deoree-bolder bad a sabstiiotive 
risht to enforse it till the eod of time 
it be proseeated bis right with legal dili- 
geooe, and eestioo 4^ of the oew Code 
eboold oot be eonstroed to have a 
retrospeotive operatioD affeeting that right, 
Qoldss SQoh a dOcstrootioD appears very 
elearly in the terms of the Code or erises 
by neseseary and distinct implication. Oo 
the other hand, the renpondoDts’ Pleader 
sites Bisteihur Sanamol v. J<^8oda Lai 
ChotpUhry (i), where Konsill i v. hh’i 
8iugh (1) was dissented from, and seotion43 
of the new Code of HOd was held to govern 
an applieation for the ezeootion of a 
mortgage>deoree, even thoagh obtained before 
that Code same into force. Jeokios, C. J . 
in the judgment io that case refers to 
seotion 154 of the new Code as clearly 
contemplating a retrospeotive effect of the 
Code and an interference nith rights 
aoqoired nnder the old Code. He also refers 
to section 1, danse (^), of the new Code 
as affording ample opportnoity to all persons 
having rights under the old Code to enforce 
them before the new Code came into 
operation. It was acoDrdingly held that, ‘a 
different intention”, within the meaning of 
section 6 of Act X cf 1897, did appear 
in the Code and that an application for 
ezeontion coming under the Code of 1908 
could not be made in disregard of tbe 
express eonditiors of that Code oontaiced 
in section 48. We have, therefore, to decide 
which of these two opposing views we should 
follow. 

Now, the provieion iu section 48, Civil 
Procedure Code, which is under oonslderatioD, 
is one of limitation. It migb^, for instance, 
have been inierted io Article 179 of the 
Indian Limitatiou Act,XV of 1877,correspond¬ 
ing to Article 182 of tbe present Limitation 
Act except that iu form it is a limitation 
not of an application, but of .the ri^ht to 
get a decree executed. Should, then, the 
general rale that no one has any vested 
interest in the course of procedure and that 
a legislative enactment preeamably bas a 
retrospective effect when it merely regalates 
practice and procedure, be applied in euab 
a case? In Bef. v. Dorabii Balabhai (3) 


it was laid down that, “an Act of Limitation* 
being a law of proc-Horp, govern*? all 
proceedings to which it* terms are applicable 
from the moment of its enaoiment, except 
eo far as its operation is expressly excluded 
or pcstponed”. But in Khuialbhai v. KnhKai 
(4) it was eaid (page 29) that tbe proposition 
was somewhat too broadly stated io that 
oa'*e, and that, “this general role must admit 
of tbe qaalihoation that, when the 
retrospective application of a Statute of 
Limitation would destroy vested rights, 
or iiff'ot each hardship or injustice as 
could not have been within the contem¬ 
plation of the Leginlature, then tbe Statute 
is not, any more than any other law, to 
be aonetrued retrospectively”. In support of 
that view a reference was made to Delhi 
and London Bank, Limited v. Orchard (5), 
in which tbe Privy t'ounoil decided against 
the literal construction of eeotioo 21 of 
Act XI/ of 1859 as giving tbe Act an 
operation which would retrospectively deprive 
the creditor of a right that he bad under the 
previous law, and being contrary to the inten¬ 
tion of (he Legislature. Similarly, in Oa;anan 
Vinayak V. IVim^in ''himrco (6), Beaman, J. 
expres*?ee a doubt “ whether it is strictly 
accurate to say that the law of limitation is 
always a law of procedure, that is to say, a 
purely adjective law, for, amoogst its other 
ooneequencee, it certainly haa tbe creation 
of rights by prescription and if those rights 
have vested in individuah under one law of 
limitation ” it cannot be ‘ eertouely argued 
that they can be diveeted by tbe introduc¬ 
tion of a new law of limitation.” On tbe 
other band, io Gnrupadapa Batap\ v. Virhhad- 
rapa Irtangapa (7) it was held that 
tbe law of limitation applicable to pro¬ 
ceedings in execution is not. the law 
under which tbe suit was instituted, but 
the law io force at (he date of the ap¬ 
plication for execution in tbe abseooe of 
a legislative provision to the contrary. 
West, J., in tbe judgment of the ourt, 
says : “Acts of limitation, like other laws 
relating to procedure, apply immediately 
to all steps taken after they have come into 

(4) 6 B. 20] B Ind. Doo. (n. s ) 474. 

tB) 3 O. 47 (P. 0.)s 4 I. A. 127] 3 Sar. P. 0. J 72i, 
3 Both P. 0. J. 4^8] 7 P. U, 1878] I lud. Jur i 
Ind. Deo. (h. i ) 0'2. * ‘ 

(0) 8 Ind Cos. 69] 12 Bom. L B. 681. 

(7) 7 C. 469 at p. 402] 4 lad. Deo, (h, c.) 809, 


(2) 19 Ind. Caa. 891] 40 0. 70tt 17 0. W. N. 023. 
(8) 11 B. H. O.B. 117 nip, 119. 
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foroe, exoept when some provision is made 
to the aontrary. The reason of this is that 
every one seeking the aid of a Coart 
seeks it on the terms from time to time 
imposed by the Legislators. He has not 
the privilege of making any applioation he 
likes in any way and at anytime he likes. 
Other interests than his are at stake, and 
the Ooarts are not to exeroise their ooeraive 
power at his reqaest over another person, 
exaept nndersaah regalations as shall make 
their astion oompatible with the general 
welfare. They, aooordingly, are oommanded 
to act only in dehned ways on applioations 
whioh satisfy speoiSed oonditioos". This 
deoision was followed in Shib Shankar Lai 
V. SfMu' Ram (8) where it was said (at 
page 43*) : ‘‘The law of limitation applicable 
to a sait or prooeeding is the law in force 
at the date of the institation of the suit or 
proceeding aniens there is a distinct provi¬ 
sion to the contrary”. And this statement of 
the law was approved by the Privy Coanoil 
on appeal in Soni Ram v. Kanhaiya Lil (9). 
The qoeetion whether this decision of the 
Privy Oonnoil affected the roling of the 
Oalonlta High Coart, in Manjuri Bxhi v. 
Aktl Mahmud (10) was considered in Oope- 
c^irar Pal v. Jilon Chandra (11), The 
decision of the Fall Bench in the latter 
case was that a special role of limitation 
extended to ander-rai't/'Wi by an amendment 
in 1908 of the 3rd Article of Bohedale III 
of the Bengal Tenancy Act did not apply 
where the dispossession was in 1898 and the 
eait for recovery of possession was institated 
on the 25th Aagast 1908. Prior to that 
amendment, the Article in qoestion applied 
only to ocoapanoy raiualt. The Fall Bench 
held that the Privy Oonnoil jadgroent in 
8oni Ram'$ c ite (w) did not affect the deoi- 
aion in Manjuri Bibi v Akkel Mahrr.ud (10) 
in regard to oases where the applioation of 
the amended law makes it impossible to 
exercise a vested right of eait. In the 

(8) 3 Tod. Cos. 726} 32 A. 33; 6 A.. L. J. 031} 6 M. L. 

7 848 

(O; 10 Ind. Cfti. 201j 86 A. 227i 13 M. L. T.487| 17 
0. Vr. N. 11 A L J. 3!s9j (1013) M. W. N. 473j 17 
0. L. J. 4‘<h}16 Bom. L. R. 489; 2'. M. L. J. 131} 40 I. 
A. 74 (P. 0 ). 

(10) 19 Ind. Cm. 793} 17 0. W. N. 839; 17 0. L. J, 
316. 

(in 24 Ind. CM.87t 41 C. 1126; 18 0. W. N. 604} 
10 0. L. J. 649. _ 
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jadgment the Court says that they eoald 
only ooDstrne the amendment as not apply¬ 
ing to cases where its provisions could not 
be obeyed and that, “there are thus two 
positions, where in accordance with its 
provisions a suit could be brought after 
the passing of the amendment, it may be 
that the amendment would apply, but where 
it ooald not, then the amendment would have 
no application”. If this test of possibility 
of compliance be applied to the present case, 
then, I think, section 48 mast be held to 
have a retrospective effect upon the plaintiffs’ 
decree. For, the twelve years laid down 
by section 48 did not expire till 1910, and 

the plaintiffs had, therefore, aboat two years 
from the passing of the new Code for 
taking steps (o get their decree executed 
by sale of the immoveable property. And 
even if the twelve years had expired prior 
to the 1st January 1909 when the Code 
came into force, they had the opportunity 
of taking steps to get the decree execotcd 
under the old law, between the date of the 
passing of the Code—^Ist March 1908— 
and its coming into force. 

Apart from the above considerations, there 
are, in my opinion, strong reasons for 
holding that section 48 was intended to 
have immediate retrospective effect. Id 
all the three prior Codes, the provisions 
governing the exeoation of decree and 6xiDg 
time limits to applications for execolion 
contained a special provision under which, 
notwithstanding anything contained m 
them, an application for exeoation ooold 
be made in accordance with the law 
previonsly in force for a period of three 
years from the passing of the ('ode. Tbos, 
section 21 of Act XIV of 1859 provided 
thaf, “nothing in the preceding section 
(which lays down what may be called the 
three years role as to an application for 
execotion being made within three years 
of a prior application) shall apply to ®ny 
judgment, decree or order in foroe at the 
time of paseing of this Act, hot process 
of exeoation may be issued, either within 
the lirao now limited by law for issoirg 
process of execotion thereon, or wltMo 
three years next after the passing of this 
Act, whichever shall first expire.” 
this section which was oonstraed in Dejh* 
and London Bank, Ltmtted v. Orchard 
•a oeaDing that, notwithstaoding anything 
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in BeotioD 20, prosess of ezesnti'oD might 
isene either withlo the time allotted by the 
law in force when the Act was pasied, or 
within three years next after the passing of 
the Act, whichever eboald 6rat expire. When 
the Code of 1877 was enacted, the three 
years role already mentioned was relegated 
to Article 179 of the Indian Limitation 
Act (XV of 1877), wh iah came into force 
on the same date as the Procedore Code 
(Act X of 1877), and in section 230 of 
the Code what may be called the twelve 
years' role now contained in section 48 
was enacted. The last paragraph of section 
230 provides: 'Notwithstanding anything 
herein contained, proceedings may be taken 
to enforce any decree within three years 
after the passing of this Cede, onlees when 
the period prescribed for taking snob pro¬ 
ceedings by the law in force immediately 
before the passing of this Code shall have 
expired before the completion of the said 
three years”. This gave a eospensory period 
of three years within which a decree, which 
woold otherwise be dead under the twelve 
years role might be exeooted. In section 
230 of the Code of 1882 the twelve years’ 
lole was re-enacted, and the last paragraph 
of this section oonlains a provision in precisely 
the same words as that contained in the last 
paragraph of section 230 of the previooe 
Cede. Bob feotioD 48 of the present Code 
conlains no cerresponding provieior, althoogh 
the provision ooDtained in the previooe Cedes 
eaving the ceee of the jodgmeot'debter by 
fraod or force preventing the exeootion of 
the decree within the period of twelve years, 
is re-predoeed with a slight change of lango- 
age. This, to my oiird, clearly shows that 
the Legislatore did intend this eeetion to 
have a restrospeotive effect in regard to decrees 
paeecd prior (o the coming into force of the 
new Cede. It is a caee where the intention 
of the Legislature in tbie respeot may 
legitimately be gathered from the history of 
the legislation on the eobjeet: <•/. BehariLai 
V. Muhammad Muttaki (J2) acd Ad> 
mintilrator. General of Bengal y. Frem Loll 
MuUick (13). It is not a care where (his 
aid to oonsirooticn is iliegitirrale under the 
obiervatioDB of Lord Herecbell in Bank of 

(U) :iO A.482 (F. B.Ji A. W. N. (1868J ll'3j 9 Ind. 
Dec. (n. ».)P6P. 

(13)21.0.782 at p. 770j 10 Ind. Dee. (h. •.) U18. 


CASKS, 



England v. Vagliano (14), which were repeated 
with the approval of their Lordships of the 
Privy Council in Norendra Nath Sarcor v. 
Kamalboiini Dart (15), for we are oonoerued 
with the history of the enactment, not for the 
purpose of departing from its ordinary mean¬ 
ing but for deciding the question whether 
the Legislature intended the enactment to 
have retrospective effect. Again, as pointed 
out in Bisseihur Senamat v. Jaeoda Lai 
Chojcdhry (2) section 154 provides an 
indica'ion that the new Code contemplated a 
retrospective effect and interference with 
rights acquired under the old Code. Sub¬ 
section (2), section 89, may also be referred to 
as a similar indication. 

Furthermore, it is, in my opinion, open to 
considerable question whether the plaintiffs 
can be said to have bad a vested right to get 
the mortgage-decree executed without the 
restrictive twelve years’ rule contained in 
section 230 of the Code of lc82. That see* 
tior, like the corresponding section of the 
Code of 1877, applies the twelve years’role 
to a decree "for the payment of money or 
delivery of other property”. It was held 
by the Allahabad and Calcutta High Courts 
that a mortgage decree did not come under 
this category: .'lam Charon Bhog.i v. Sheo- 
haratrai (16) and b'atil Howladai v. Krishna 
Bundy.oo ^op(l7). But a different view was 
taken by the Madras High Court; Abdulla 
Sahib V. Doctor Uoiman Sahxb (18). I have 
not been able to 6od any repotted rulinge of 
the Bombay High Court upon this queetion, 
and (hough, to the best of my belief, (be 
Calcutta view was the oue generally adopted, 
the question was apparently an undecided one. 
Jf 60 , the plaintiffs can eoaroely be said to 
have bad a vested right of the kind alleged' 
Id any case, (be Legislature in section 48 of 
the new Code has plainly given effect to 

the view that a mortgage decree is a decree 
for the payment of money and has included 
SBch decrees in the termeof that section. The 
amendment of the law is thus little more than 


VJOUI/ A. tot ut p. ou L. J. Q. B l4fi. 
64 L. T. 863{ 89 W. H. 6'.7j 6fi J. P. C76 ‘ 

lI6)2.1C.6e8iP.C.)j2,SI.A.I8j0 Sar. P. C T 

C07; 0 M. L. J. 71. 12 Inti. Doc. K. s.) 874 

(n!272 ^ ^ ® 

^il7) 26 6. 680, 2 0. W.N. IJS, 13 lad. Deo. (n. 6.) 

(13) 23 M. 224. 
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detlaratory. As stated in Hardoastle on 
Statutory Law, 3rd Edition, page 363: “Where 
an Aot is io its nature dealaratory, the pre¬ 
sumption against oonslruing it retrospsotive- 
ly is ioapplioabls. Aots of this kind, like 
judgments, deoide liks’oases psnding when the 
.iudgments are given, but do not re open 
deeided oases". See also Maxwell on the 
Interpretation of Statutes, 3rd Edition, page 
309, This, in my opinion, affirds another 
reason for holding that seotion 43 in this 
respeot has a retro^peotive effect. 1 think, 
therefore, we should follow the Calsutta 
ruling in preferenoe to the Allahabad one. 
1 am of opinion, that the appellants' o}nten> 
tion fails and would dismiss the appeal with 
oosts, 

MiCCiCOD, 0. J.—I agree. It would have 
been better if the attention of holders of 
mortgage-deerees had been drawn to the 
alteration made by seotion 48 of the Code 
of 1938, so that they might have been able to 
realize that no fresh applioation for ezeou* 
tion oocld be entertained after the expiry 
of twelve years from the date of their 
deorees. 

Appeal dismmed. 


ALLAHABAD HIGH COUBT. 

Privy Cookc l Appral No 10 or 19 . 0 . 

Augoat i 1, 19i0. 

—Sir Orimwood Mears, Kt., 
Chief Juetioe, and Mr. Justioe Gokul 

PFftBdcJ • 

Thakar BHAGWAN SINGH— 

Applioant 

vreiut 

Firm BHAWANI DAS BHAGWAN DAS 

— Oppomtx Party. 

Civil Procedure Code (Aef V of *. It0,0 

XLF, r. 4 — Privy Council appeal-^Connected «m7#— 
Value in one below Re. 10,000 —Certi/lcale, whefber 
ihould be granted, 

Wlioreintwo coonooted suits tho pnints raisod 
are identical and the valuation of the subjeut-mattcr 
in one exceeds Bs. 10,0* 0 and in the other is loss than 
that amonnt, and the former is certifled oa a fit one 
for appeal to the Privy Touncii, the latter should 
also ^ similarly oertifled. 


Applioation under Order XLY, rale 
Civil Prooedure Code. 

The Hon'ble Mr. Y. P. Aslhana, for the 
Applioant. 

Messrs. Guhari Lai, P. L. Banevjei and V, 
S. Pa pni, for the Respondent. 

JUDGMENT.—Tbevaluation of this suit is 
below Rs. 6,0C0 and so is the valuation 
of the appeal (o His Majesty in Counoil, 
but this Court has set aside the deoree of 
the lower Court. There was another suit on 
hundis in whioh (he same question was 
raised between these very partier, namely, 
Privy Cnnnoil Appeal No. 9 of 1920. It 
is true that in the lower Court this puit was 
deoided by a separate judgmeut but in the 
appeal in this Court the evidenoe in the two 
suits was ooneidered as a whole at the 
request of the parties who are the same and 
this Court came to a decision on the whole 
of the evidenoe ic favour of the respondent. 
In the oonneoted suit we have already 
given leave to appeal to His Majesty in 
Counoil. It ia contended that no permission 
to appeal should be given beoause there is 
no Queslion of law involved and the value 
is below Rs. 10,000 and that Order XLV 
rule 4 of the Code of Civil Prooedure is not 
applioable. We do not agree with the last 
oonlentirn. 

An appeal ie, after all, a prooeeding in 
oontinDatioD of a suit. The value of the 
twofuits in the Court of Bret inslanoeas 
also of the prcpofcd appeal to the Privy 
Counoil is above Rs. 10,000 and this Court 
has leveised the decree of the Court of first 
if.8?an«e. The points raised in the two 
oases are identioal, and we think that this 
is a proper OKse to whioh the procedure fane* 

tioned by Order XLV, rule 4, should be 
applied end the parties given an opportunity 
of bftvifig ooe deciflioD from tbo hiffbeat 
Court of Appeal. We. therefore, certify that 
this oaee folfills the requireroents of section 
no of the Code of Civil Procedure tread 
with Order XLV, role 4) as regards the 
nature ard value of the subject matter of (he 

EUit. 

Leave granted. 
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LAHORE HIGH COURT. 

Civil Rgvisto.^ Pktitio/i No. 152 op 1920 . 

December 14,1920. 

Fretent Mr. Jostioe Soott-Smith. 

LAJPAT RAI— Plaintipp— PgiiiioxBR 

vertfus 

LAOHHMAN DAS—Dbpsmdant 
— Respohdint. 

Civtl Procedure Code (Act V of lOOSj, 0. XU, 22 
U —Appeal rejected a.s utaiaih'd-^Crost. 

objcclioHg, whether cun Ic heard. 

An insuiBciontly stamped momorandam of appeal 
is of no validity at all ami tlio rejection of such u 
memorandum is not u dismissal in default within Ih.* 
meaning of Order XLI, rule 22, (4) of the Civil 
Procedure Code Unless and until an appeal is properly 
filed in Court there can bo no cross-objections, and if 
on insurticiontly stamped memorandum of appeal is 
rejected because it is inanfficiently stumped, no 
cross-objections can l>e entertained or beard. 


Petition for revision of the order of the Die 
triot Jadge, Lahore, dated the 18lh Ootobe 
1919, reversing that of the Sobordinati 
Judge, Lahore, dated the llth April 1919. 

Mr. B. D. Qurejki, for the Petitioner. 

Lala Dharm Ohand, for the Respondent 

JUDGMENT.—The facts are given in tht 
order of Major Niohohe, Distriot Jndgr ol 
whioh revision issoaght. Lajpat Rai’s appeals 
having been diemissed beeanse they were 

iDScffljlently etimped and beaaoge he failed 

^ ma<e np the stamp-doty as ordered by the 
Court, the question is whether the oro&s. 
objeetioDs of Laohhman Das, respondent, oan 
be beard. The Disiriet Judge hes held that 
they should be heard and he remanded the ease 
to the Subordinate Judge for deoision thereof. 
It le eontended by Mr. Qoreehi ou behalf of 
the petitioner. 6ratly. that beoauie the deeree 
was in aeoordanoe with the award of arbitra- 
tore, no appeal lay and therefore, there ean 
be no oross objeotions ; seaondly, that as to 
aipeal was legally Bled, no orose objeetions 
lay; and thirdly, the eross-objeetione were 
insnffioiently stamped. The seoond objeotion 
appears to me to have foree. There was no 
valid appeal before the Distriet Judge until 
It was properly stamped in aeeordanoe with 
the provisions of the Court Fees Aet. See- 
tion 28 of the Act says : “No doonment 

Ti; H n ** ® stamp under this Aet 

shall be of any validity, unless and until it 
18 properly stamped." 

The ipBuffleiently stamped memorandam of 


appeal put in by Lajpat Rai was, therefore, of 
no validity at all. Unless and until an appeal 
was properly bled in Court, there eonld be no 
sroes objeotions, and if an insoflSoieDtly 
stamped memorandum of appeal is rejeoted 
beoause it is insoflBoiently stamped, I do 
not see how the oross objeotions oan be 
heard. Lala Dbaram Cband, Vakil for the 
respondent, refers to Order XLI, rule 22 
Civil Preoedure Code, whioh lays down 
that where, in any ease in whieh any respond¬ 
ent has under this role filed a memorandum 
of objeotior, tbe original appeal is withdrawn 
or is difmireed for default tbe objeetion so 
filed may, nevertheless, be heard and deter¬ 
mined after tueh notice to the other parties 
as the Court thinks fit. He urges that 
Lajpat Rai’s appeals were dismissed for 
default but, in my opinion, tbe rejeotion of an 
insuffioiently stamped memorandum of appeal 
is not a dismissal for default within tbe 
meaning of this seotion. He sited Sheobaksh 
Singh V. Tha'iur Dayal Singh (i). In that 
ease the appellant was ordered to furnish 
seourity for oosts and on h's failure to oomply 
with the order bis appeal was rejeoted and 
it was held that the rejeotion amounted to a 
dismissal for default within the meaning of 
Order XL^ rule 22 (4>, Civil Prooedure 
Code, and that the respondent was entitled 
to have bis oross objeotions heard and dis¬ 
posed of aooording to law. That ease is 
olearly distinguishable from the present, 
beoause there the appeal was lawfully filed 
presumably upon a properly stamped memo- 
random of appeal. I bold that as there wss 
no valid appeal before tbe Court, the respond. 

ent oculd not aek Hat his orcss-objeotions 
fiboQld be beard. 

I, therefore, allow tbe revision and set aside 
the order of tbe Distriot Judge remanding 
the ease to the Subordinate Judge, Lahore. 

The parties will bear their own oosts of 
these prooeedinga. 


Beoition allowed. 
(1) 50 Iiid. Cas. 729j 4 P. L. J. J(Jk 
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OiNOi BiUi V. SiSHARiU BABiJI, 

BOMBAY HIGH COURT. 

Second Citil Appeal No. 760 op 1919, 

Joly 20, 1920. 

Pretent : —Sir Normao Maoleod, Kt., 
Chief Jaatioe, aod Mr. Jastioe 

Fawcett. 

GANGA RAMA BHILARE—Dekenpaht — 

Appellant 

versus 

SAKHARAM BABAJI VAN!— Plaintipp— 

Respondent. 

Specific Relief Act (1 of 1877^, ». 27— Tranufer of 
Property Act (IV of 188?J, «. oi~Ayrecmenl to fell 
property fpecifieallij <lcvi<‘ed'~^ Death of vendor before 
sale, effect of—Specific j^erformnnee, decree for, ayainst 
whom to be made. 

Whoro a person rnnkos an ajfroemont to soil 
property which ho has already spocilically devised 
and dies before the sale takes place, the vendee is 
entitled to enforce the agreemont specifically against 
the devisee and to obtain a conveyance from him. 
[p. 797, col. K] 

SeooDd appeal from the deeieioo the 
Aseistaot Judge, A. P., at Satara, in Appeal 
No. 151 of 1919^ ooDBrmiDg that of the Sab- 
ordioate Judge at Wai, io Civil Suit No. 350 
of 1917. 

Mr. S. R. BakhaU, for the Appellant. 

Mr. Ooyaiee (with him Mr. P. B, Shingne) 
for Respondent No, 2. 

Mr. J. 0, Rele, for Rsspondent No. 1. 

JUDGMENT. 

Macleod, C. J.—The plaintiff instituted 
this suit for obtaining speoiGo performanoe 
of an agreement to sell the property io 
suit passed by Janu, the original defend* 
ant No. 1, on the IMst of August 1916. 
Jana died pending the suit. His daughter 
was substituted in his place as his heir 
She admitted the plaintiff's claim, but the 
2Dd defendant, daughter of Jana's son, 
•ontended that at the time of the agreement 
Janu had become too senile and imbecile 
to understand the nature of the agreement 
and that he bad bequeathed all bis pro¬ 
perty to her by bis Will dated the 25th of 
June 1911. The Trial Court decided that 
the 1st defendant, as the heir of Janu, 
must give the plaintiff a proper onvey- 
aose within one month, that the 2nd defend* 
ant had no interest in the plaint property 
and that the consideration to be paid by by the 
plaintiff should go to the let defendant. 
In appeal this decision was conGrmed. 

U is not now contended that the agree* 
ment to sail shnnid ha Bel aside on the 


ground that Janu was unable to under* 
stand the nature of the agreement. The 
real question ip, what was the effect on 
the property brought about by the agree* 
ment to sell and wbat is the proper son* 
etruotion of the document executed by Janu 
on the 25th of June 1911 ? As regards 
that document, I think it must be taken 
as devising speoiGcally to Gangu certain 
properties including the property in suit 
and as the document does not contain any 
residuary bequest, if Janu had disposed 
of any of the properties mentioned in that 
dooument during his lifetime, the sale* 
proceed**, if they had not been deposited 
in the bouse No. 11, would have belonged 
to the residuary estate and would go to 
bis heir. We have in this case an agree¬ 
ment by a testator to sell a house speci* 
fioally deviaed by his Will, and the testator 
dying before the agreement to sell had 
been executed. Section 54 cf the Transfer 
of Property Act says that a contract for 
the sale of immoveable property does not 
create any interest or charge on such pro¬ 
perty, but it gives a right to the par* 
chaser to get a conveyance for payment 
of the purchase money. Under eeotion 27 
of the SpeoiSc Relief Act each a contract 
may be enforced by a purchaser against 
a person entitled to the estate of the 
deceased. The only question then would 
be whether the purchaser in this case 
ehoold claim a conveyance from the heir 
or from the spsoific devisee. But for the 
contract of sale this honee would have 
gone to Qargn absolutely. It appears to 
me that it goes to her with the obligation 
to fulfil the contract of the testator and 
to pass a conveyance of the house to the 
purchaser on receipt of the purchase money* 
The case of Farrar v. Wtnietton (w 
has been sited, but there the decision 
turned on an important difference between 
the English and Indian law, vis , that the 
testatrix, having entered into a eontrac 
to sell, parted with her beneficial mteresl 
in the land so contracted to be sold. That 

decision, therefore, cannot apply in this case, 
as the contract to sell crested no *njer«*t 
in the purchaser of the property and tne 
beneficial interest remained with Janu. l« 
might be argued that the contract to sell 

( 1 ) (1843) 6 Beer. Ii6 Jur. EOij 69 B, B. SMj ^ 

B. 476* 
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tbe property speoiBoelly devised amonnted 
to a revooatioD of the speoifio devise, Bat 
that woold only resalt if tbe ooDtraot had 
been earried into exeoation. Tbe entry into 
tbe oontraet may have sbowo an intention to 
revoke tbe legaoy, bat it would amount to 
Dotbing more. 

Therefore, in my opinion, the plaintiff 
is entitled to susoeed. Tbe deeree of tbe 
Trial Court must be amended by stating that 
tbe 2Dd defendant muc't give tbe plaintiff a 
proper sonveyanoe within one month from 
tbe date the papers are returned to tbe lower 
Oourt. Tbe ooneideration will be paid by 
the plaintiff to the 2od defendant. 

Plaintiff will deduot all bis oosts through* 
out from the purobaee-money, and the other 
parties will bear their own oosts. 

Fawcstt, J —It has been ruled by the 
Privy Couuoil in Maung Shtca Ooh v. Maung 
Inn (2) that asotion 54 of the Transfer of 
Property Aot prevents the purohaser under 
an inoboate eontraot, wbioh remains unper* 
formed, being treated in India as the owner 
in equity of tbe estate as he would be 
treated in England, and, therefore, the oase 
of Farrar v. Winterton (1), relied on 
by respondent No. 2'e Counsel, oannot apply 
to this ease. 

I would add also that the prinoiple of 
redemption of legaoies, wbioh is reproduoed 
in seotion 139 of tbe Indian Suooeesion 
Aot, woold not apply to this case, beoanse 
that depends upon the property speoi* 
fioally bequeathed having been converted 
into property of a different kind, and it 
has been raled->if authority is neoessary on 
Boob a point—that a direction to sell not 
earried out till after tbe testator's death will 
not affect a redemption : Barriton v. Aiher 

(3). 

I eonour, therefore, in tbe order proposed 
by tbe learned Chief Justioe. 

Decree amended, 

(2) 88 lod. Oaa.UiiS: 44 0. 6i2{ 21 M. L. T. 18; 16 
A. U J.82t (im?) U. W.N. 117(82 M. h. J. 26 
0. L. J. 108( 10 Bom. L. B. 170| 21 0. Vf, N. 600] 6 
L. W.682| 10 Bur. L. T. 69i 44 I. A, 16 (P. 0.). 

(8) (1848) 2 Do 0. A 8iu. 486} 17 L. J. Oh. 462; 
12 Jor. 838] 70 B. B. 280) 01 E. B. 106. 


ALLAHABAD HIGH COURT. 

FiBbT Appeal pbom Obdeb No. 160 op 1919. 

May 20, 1920. 

Present :—Mr. Justice Piggott and 
Mr. Justice Kanhaiya Lai. 

LACHMl NARAYAN— Dependant 

—Appellant 
tertus 

DEOKI AND OTUBB 9 —PLAlNTlPPi— 
Respondents, 

Hindu l/nc—Joint famihj—of father—LiabilitiJ 
of non^ilorlgu'je to patj off previous mortgage, bind, 
in;; effect of. 

Where a ilindufathor iiicursdebta for the benefit 
of the family, and the <lobt9 are not tainted with 
immorality, such debts are binding on liifl son by 
roobon of the pious obligation attaching to him to pay 
the debta of his father, [p. 798, col. I.J 

A mortgage of family jiroperty for the payment of 
a previous mortgage debt, which saves tlie family 
pnijiorty for the enjoyment of the family, is binding 
on the family, [p. 708, col. 1.1 

Appeal from an order of the Officiating 
Subordinate Judge, Allahabad, dated tbe 
27th August 1919. 

Mr. B. R. Muyerii, for tbe Appellant. 

Mr. P. L. Banerji, for tbe Respondents. 

JUDGMENT. 

Kanbaita Lal, J.—The question for con* 
sideration in this appeal is, whether a oertain 
mortgage-bond executed by Gokla, tbe father 
of tbe defendant-appellant, for Rs. 550 was 
executed for legal necessity. The Court of 
6 rst instaooe found that no legal necessity 
bad been established. The lower Appellate 
Court, however, came to the conclusion that out 
of tbe sum of Rs. 550secured by tbe mortgage 
there was a legal necessity to the extent of 
Rs. 325 wbioh bad been paid to a prior 
creditor named Raghanandan. In the 
mortgage bond in snit it is recited that 
Rs. 325 were left with tbe mortgagee for 
payment to Ragbunandan on account of 
four prior osufruotnary mortgage-deeds, 
These mortgage-deeds were produced but 
not proved. Tbe learned Counsel for tbe 
defendant-appellant contends that, if Rs. 325, 
for which a legal necessity has been found by 
the Court below to have been established, were 
paid in etatisfaction of those prior usufruc* 
tuary mortgage^deeds, that payment cannot be 
taken to be a payment made in satisfaction 
of an aoteiedent debt within the meaning 
of the deeiaioD of their Lordships of the Privy 
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Ooanoil io Sahu Rim Ohandra v. Bhf^p Siigh 

(1) as interpreted in the later deaisioos of this 
Court JD Brt; iVarain fiat v. Mnngla Prasai 

(2) and Rim Singh v. Ohet Ram (3). It does 
not appear, however, neeessary to go iot^ the 
questioD, beoaose none of the mortgage deeds 
were proved. If the mortgagee existed and 
the family property was saved by the pay. 
meet of the mortgage money to the prior 
mortgagee, the family wae preeomably 
beneBted by the restoration of the family 
property, whieh might otherwise have been 
lost to the enjoyment of the family. If those 
mortgage bonds did not exist, then the 
debts mast be taken to have been simple 
debts binding on the defendant appellant b/ 
reason of the pioos obligation attaehing to 

him to pay the debts of his father, if not 
tainted with immorality. There is no allege, 
tion m this owe that the debts were so taint- 
ed. In either event, the appeal fails and is 
dismissed with oosU. 


liability under the mortgage in suit to the 
sum of Rs. 'S25 whioh astoally went in 
satisfaotion of a debt inoarred by bis father 
with another creditor. I oonoar in the 
order proposed dismissing this appeal with 

008tS. 

By tub Couht.—W^ e dismiss this appeal 
with oostp. 

Appeal disnitsed. 


LOWER BURM4 CHIEF COURT. 
SxcoND Civil Appeal No. 173 or 1918 . 
Jannary 1920 . 

Pfesent:—‘Mr. Jostioe Robinson, 
VOOSOF OOSMAN BROS. & 00.— 


PioooTT. J.—I am oertainly not prepar. 
to dissent. My feeling in the matter Is tha 
If we felt flompelled to bring this partioal, 
ease within the purview of the desieioi 
of this Court to whioh referenoe hi 
been made, whioh deoisions personally 
am prepared to treat as oorreotly interpre 
ing the view of the law laid down by the 
Lordships of the Privy Ooanoil in Sahu Ra 
O^ndra v. Bhup Singh (1), anless and nnt 
the entire qaeetlon is reooosidered by a Fa 
Benob of this Court, it woald be inoambet 
opoD OS to direot farther enquiry to b 
madenpon suoha variety of points that w 
should be virtually dirsoting a new trial upoi 
issues never deBnitely fixed in theCourts below 
Ifeel that the neiessity fordoing this shoult 
be avoided in the interests of the partis 
themselves, if we oan do so without oommit 
ting ourselves to any olearly erroneous pro 
position of law. Taking a broad view of thi 
equties of the case, I see no reason what 
ever to doubt that the appellant Liehhm 
Narainis making a good bargain for himself 
iDthatbehas eesured the reduskion of hii 

P w Jm’ 21 0. \f. N. 0J8,1 

P. L. W. 667i 15 ^ L. J. 437; 19 Bom. L. K. 498} 26 


Appbllart 

venue 

WIN NE YA AND OTHKRS — RcSPONDBKTi}. 

Ctvil Procedure Code (Art of l\mj, 0 XU, rr, 20 , 

second—Appcllntc Court, poiver of, to ndd 
'■I'Apondenls, after erpiru of Umilntion, 

An Appcllito Court has power, in second appeal, 
toadd aa rcapondonts to the appeal persona whoworo 
parties to the suit in the original Court but wore not 
impleaded as respondonta in the lower Appellate 
Court, although the time withiu whioh an appeal 
might have boon preferred aa against them has 
expired, [p. 799, col. 2 .J 

tieoond appeal from the deoision of the 
Divisional Judge, Teuaeserim, setting aside 
the judgment and deoree of the Sab*Divi* 
sional Judge, Tavoy. 

Mr, Ankleearia, for the Appellant. 

Mr Keith, for Rsspondeots Nos. 1 aud 

2 . 

Mr. Mng Oung, for Rsipoudents Nos, 3 
and 4. 

JUDQMENT.—A promissory.uote was 
exeonted by one Sein Nyee Ma iu favour of 
the plaintiff-firm for the prise of goods 
supplied. Sein Nyee Ma is now dead and 
the plaintiffs brought a suit against defend* 
ants Nos. 1, 2 and 3 as his heirs and legal 
repraseotativee to reoover the amoout due 
on the promissory-note. Dsfendaols pleaded 
igooranse of the note and put plaintiffs 
to proof of exesotioQ. Xhsy farther pleaded 
that the note, if exeoated, was ezesuted 
on behalf of a partuerahip in whish he 
was a member. Thereupon, plaintiffs obtained 
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leave to amend tbeir plaint hy adding 
the anrviviog partners. They deny that 
the goods were parohased for or on behalf 
of the partnership. The real qaestlon, 
therefore, in the ease was, the note being 
proved, whether defendants Nos. 1, 2 and 
' 3 or defendants Nos. 4 and 5 or both were 
liable to the plaintiffs, The first Coart 
held that the debt was a partnership debt 
and dismissed the sait as against the heirs 
and legal representatives. Defendants Nos. 
4 and 5 then filed an appeal. The learned 
Divisional Jadge, after pointing oat what 
was the real issne in the oase, held that 
as neither side has appealed against the 
jadgment and deoree dismissing the suit 
against defendants Nos. J, 2 and 3 he need 
not consider whether they were not liable. 
In this he was olearly wrong; he had 
power under Order Xh\, rale 20, to 
have made these defendants parties to the 
appeal and he olearly should have done 
80 . He held that the debt was not a 
partnership debt and allowed the appeal. 
An appeal was then filed to this Coart 
by the plaintiffs and their prayer was that 
the jadgment and deoree of the lower 
Appellate Ooart be set aside and that of 
the Trial Coart be restored or, io the 
alternative, that the ease be remanded to 
the lower Appellate Oonrt with direotions 
to make defendants Nos. 1, 2 and 3 parties 
and to re bear the appeal and deoide 
whiob of the two sets of defendants was 
liable to the plaintiffs. My brother Maang 
Kin iesoed notiee after hearing the Connsel 
for the appellants aod defendants Nos. 4 
and 5 to defendants Nos, 1, 2 and 3 to 
show oanso why they sboald not be made 
parties to this appeal. After bearing them 
he direoted the defendants Nos. 1, 2 and 3 
be made parties (respondents) to this appeal, 
bat be did not write any order reoording 
bis reasons for so doing. It is perfectly 
clear that this Coart has power ander Order 
XLf, rale 33, to add them as respondents. 
There bad been ander the old Code some 
differenoe of opinion between the High 
Coarts as to this power, hot it is not 
Deeessary to consider the aatborlties, which 
are all referred to in my brother Maang 
Ein’e Grit order, beeaaee, in the present. 
Oode, a new rale has been added making! 
the matter perfectly clear. That this power 
•xicta baa been very recently pointed oat in 
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the ease of Jogeth Chandra v. Sarada Eumjr 

(1) and also in the ease of Kidar Singh v. 
Ganeth (2). This is not oontested by 
the OooDsel for the respondents aod the 
question that 1 have now to deoide is 
which of the parties (respondents) are 
liable for this debt. The ezeeation of the 
promi99ory>note by the deceased is now 
admitted aod it is clear that defendants 
Nos 1, 2 and 3 would be liable, if it was 
a partnership debt, to the extent of the 
share in the partnership which has come 
to their hands, and if it was a private 
debt to the extent of the estate that they 
have received. As to whether it is a 
partnership debt or not the following facts 
seem to render the matter perfectly clear: 
The promiseory-note was eiecoted by the 
deceased in his own name, not in the 
name of the firm aod not on behalf of 
the firm. It has been proved that when 
the firm parohased goods of this character 
they invariably parohased them for cash 
aod not on credit. The evidence, so far 
as it goe5>, is to the effect that no SQoh 
goods were received by the firm and it is 
farther proved that deceased's wife bad 
also a shop io which snob goods were 
sold and the goods not having been receiv* 
ed by the firm they were possibly boagbt 
for his wife's shop. As against this, there 
is no evidence whatever and I agree with 
the learned Divisional Jadge in holding 
that the debt was not a partnership debt. 
The appeal, therefore, as against defendants 
Nos. 4 and 5 mast stand dismissed. 

As regards defendants No£. 1, 2 and 3 
it is not now denied that they would be 
liable, bat it is urged that the suit as 
against them having been dismissed by 
the Trial Coart aod no appeal having been 
preferred the deoree has become final and 
that the appeal is barred by limitation. That 
it is not so is also not seriously contested. 
The Goort has power to add parties ai 
respondents in an appeal though the time 
within which the appeal might have been 
preferred as against them has expired. 
Tbio was held by a Fall Benoh of the 
Allahabad High Court in the case of 
Bindeshri Naik v. Ganga Saran Sahu (3). 

(1) 49 lad. Gas. 83i{ 23 0. W. N. 223. 1 

(2) 42 lad. Cas. 411; 4 0. I*. J, 682. i 

(3) U A. 16i; A, W. N. (1I92J13; 7 Iud4D6o. (w. i.) 
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The same view was taken in Qiriih 
Ohander Lahiri v. Sa-'^i Sekharesioar Roy (4). 
There will, therefore, be a decree id favour 
of the plaiotiifs-appellaDtH against defend¬ 
ants Kos. 1. 2 and 3 as heirs and legal 
representatives of Sein Nyee Ma for the 
amonnt olaimed and aosts in this and 
the original Coart. The appellants mast 
pay the oosts of the defendants Nos. 4 and 6 
in this and the lower Gonrt. 

Appeal ollotced. 

(4) 33 C. 329. 


BOMB4Y HIGH COURT 

Sico.sD Civil Appe4L No. 857 or 1919. 

July 20. 1920. 

Present’. — Sir Norman Maaleod, Kt , 
Chief .^astioe and Mr. Jastloe 

Fawcett. 

BASVANT MU^HAPPA HUBLI- 

PLilNTIffT — AppgLLAHT 
tersut 

MALLAPPA KALLAPPA HU8LI— 
DcPENDkNT—R espondent. 

Uindu Laip—AJoption—Shudra— uncha^li, 
whither can adept. 

An adoption made by an nnchaslo t>hudra widow 
is not invalid by reason of tbo widow'd micbastity. 
[p. 800, col. 2.] 

In tho Bombay ProaidoDcy a widow iiaa implied 
authority to adopt from the date of her liuaband'd 
death unloss it can bo shown that tho husband bad 
either expressly or impliedly revoked such authority. 
Therefore, any conduct of tho >vidow after the 
husband's death cannot affect tho outhority which 
she acquired at tho time of his death. Cp 800, col. 2.J 

Second appeal from the decision of the 
District Judge, Belgaam, in Appeal 
No. 106 of 1919, coDBrming that of 
the Aseistant Jadge, Belgaam, in Civil Sait 
No. 410 of 1917. 

Mr. D. B, idanerikar, for the Appellant. 

Mr. J. 0. BeU, for the Respondent. 

JUDGMENT.—>The plaintiff is the adopt¬ 
ed SOD of Kallappa having been adopted 
after bis death by bis widow, Dyamawa. 
He claims the suit property as the sole heir 
of Kallappa. The defendants originally 
were the widow, Dyamawa, the minor 
daoghter, Baswant, the brother of Kallappa 
and the nataral father of Dyamawa. The 


[1921 

6 rBt two died daring the suit and it was 
alleged that the lands in suit were in the 
possession of Baswant and the aattle with 
Sbankargowda, the foarth defendant. The 
defendants diepated the adoption. They 
also alleged that if the adoption bad aotaally 
taken place it was invalid, beoaaae the 
widow Dyamawa was pregnant and in a 
pollated state at the time of the adoption. 
The Trial Judge foand that the adoption 
had taken place and he also held that the 
QDohastity of the widow did not invalidate 
the adoption. The defendants relied on the 
aatliority of Sayamalal Dutt v. ^auiament 
Daei (1) in which an adoption was declared 
void by reason of the anohastity of the 
giver, but the ground of that decision was 
that the widow could not perform the neces¬ 
sary religious odremonies, The parlies in 
this case are shuiras and, therefore, that 
argument does not apply. 

In Brat appeal the only point argued 
was, whether or not the plaintiff proved 
his adoption. The District Judge agreed 
with the decision of the Trial Court that the 
adoption had been proved. It wai not 
argoed that the adoption having taken place 
it was invalid on the gronnd of the widow s 
onchastity and we are told that as the 
District Judge threatened the defendants 
with proseoutioD for perjory, that legal 
argument was dropped. However that may 
be, it has been argued now that the an- 
chastity of the widow invalidated the 
adoption. Apparently, the argnmeot is that 
if the hneband could have known in his 
lifetime that his widow wonld not behave 
properly after his death, he would have 
expressly revoked the authority to adopt. 
But in this Presidency tho widow baa 
implied anthority to adopt from the date of 
her husband’s death unless it o>n be shown 
that her husband had either expressly or 
impliedly revoked such authority. Therefore, 
any conduct of the widow after the hasband a 
death cannot affect the authority which she 
acquired at the time of his death. The 
facts in the case of DnyanoOa v. Baahabai 
(2) to which we have been referred, were 
entirely different. The widow had been 
deserted by her husband for thirty years on 

(1) 6 B. L. B. 862, 2 Ind. Jur. (k. «-) 

Boorko 180. 

(8) (1604) P. J. 28. 
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Ih© ground (bat sbe had misaonduated her¬ 
self and her husband had taken to him 
self another wife, It was, therefore, quite 
open for the Court in that ease to aome 
to the oonalusion that the husband had 
revoked expressly any authority bis wife 
would otherwise have to adopt after bis 
death. In my opinion, therefore, thedeaisioii 
of the Court below was right and the appeal 
must be dismissed with aosts. 

Appeal diemissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 8i op 1919. 

May 22, 1920. 

Pretenl Mr. Jnstioe Piggott and 
Mr. Justiae Kanbaiya Lai, 

Lala SUKHNATH RAI inn anotuer_ 

Applicimts 
t ersus 

Lala NEHAL OHAND imp ANoruER_ 

Opposite Parties. 

Arhitration, ref.’reMC to-Acquicsccncc^Awnyd— 
Jurwdwfwn, loani o/, objVcIiontw to, whether can he 


'Hio partioB by an agreement submitted matters 
in dispute ^twcon them to arbitrotion, but omtig 

tothoir conduct the arbitrators wore unable to pro. 
coed. One of the parties then instituted a suit in 

Muns.f m respect of cortoin matters 
includeJ in the eubmission, as the Muueif bad no 
jonsdjotionto dool with the ontiro subjooUmattor 
of the Bubmission. but tbo suit was dismissed on the 

ground that It was not maiutaiuablo in view of tbo 

Tnn^l H which still subsisuTd. 

under pa^? 

graph IH of tho Second Scho lulo to tho - ivil Pro 
ooduro Code i tl.o Munsif accordingly stayed the suit 

and formally referred tho matter to tbo^ arbitrators 

arbitration t tbo parties acquiesced in thi« decision 

mlil = ‘*‘0 arbitrators 

made their award and an application to malco tho 

awanladecrco of Oourt was all,wed by the Sub. 

ordinate Judge notwithstanding the objection of the 

appeal 

oamo before tho HigrS?rSon“^^^ 


•d the decision of the Munsif, 


revision having accept, 
and submitted them. 



selves to the decision of tho A-biti-ation Court, it was 
not open to them to seek a revo sal of the award on 
tho ground of want of jurisdiction, [p. 801, col. 1,] 

Civij reviaion against the order of 
the District Judge, Sabaranpur, dated the 
6 tb May 1919. 

Mr, M. L, Agarwala, tor the Applieaots. 

Mr. S. A. Htidar, for the Opposite 
Parties. 

JUDGMENT.—This is an applioation in 
revision by two persons, Sukhnath Rai and 
Chandu La), who may hereafter be oonvenN 
ently spoken of as the applioants. They 
wore parties to a properly drawn up sub 
mission (o arbitratioc, dated the 3rd of 

November 1915, under whieb certain matters 

in dispute between them and the opposite 
party were referred for desision to two 
named arbitrators and a named umpire. It 
seems that violent disputes broke out 
between the parties shortly afterwards and 
that a aonsiderable period of time elapsed 
during whish no aoiion was taken by the 
arbitrators. The question who is to blame, 
or who is most to blame, for this state of 
things is not really before us. The appli. 
oautB Bnally addressed a letter to the arbi- 
trator and reeeived from him a reply which 
they have sought to interpret as a withdrawal 
on bis part from the arbitration, or to put it 
more etriotjy, a refusal to aot any longer as 
umpire under the submission. Following upon 
this, the applicants instituted a suit in the 
Court of the Munsif. It is one of the minor 
complications in the case that this suit related 
to a portion only of the matters covered by 
the submiseioD, so that the suit itself was 
wirhin the pecuniary jurisdiction of a M insif 
whereas the submission related to subject** 
matters of greater value in respect of which 
a suit, if institoteH, would have had to be 
brought in the Court of a Subordinate Judge. 

In reply to this suit, the opposite party 
pleaded the submission to arbitration. It 
then beiame thn duty of the Court to proceed 
under par gra.h 8 of the Second Schedule 
to the Oude of Civil Procedure, it was 
incumbent upon it to enquire whether the 
parties were still bound by the submission 
and It was within its discretion to consider, 
further, whether, ander the circumstances, it 

would elect to proceed with the trial of the 
wit in spite of the submission to arbitration 
How far the learned Munsif went into these 
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qaestioDfl is really Dot a matter wbioh we 
are oalled upon to eoDeider at this staire. 
He ondoabtedly fell into one mistake. He 
overlooked tlie provisions of paraRraph 22 of 
the Seaond Sohedole to the Code of Civil Pro- 
oedore and, havioR some to the ooDolnsion that 
the parties were still bonnd by the terms 
of the sabmissioD. held that under seotion 21 
of the Spesihfl Relief Act he had nooplioD 
bat to dismiss the suit. ARainst this decree 
the present applisants very properly appeal¬ 
ed and the appeal was heard by the Addition 
al Sobordinate JadRe. ThatOonrt aontented 
itself with pointinR oat the error into which 
the Mnnsif had fallen. It set aside the 
decree dismissing the suit, and remanded the 
case to the Court of the Mnnsif. with direo- 
tions that he should take proper aotion 
aoaording to law under paragraph 18 afore- 
paid. On this the learned Munsif passed an 
order staying the suit. This he undoubtedly 
had iurisdietion to do and, the matter not 
having been contested any further in appeal, 
bis order to this extent is undoubtedly bind¬ 
ing on the parties, with all that is implied 
in the passing of such an order. The Mnnsif 
went on to take a step the propriety of which 
ie. perhaps, more doubtful. He formally re¬ 
ferred the matter to the arbitrators and the 
umpire, requesting them to proceed with the 
arbitration. The difBculty about this order 
is that the submission to arbitration related 
to other matters besides that in issue in the 
Court of the Mnnsif and, as already pointed 
out, the subject-matterof the submission would 
have been beyond the jurisdiction of the Mun- 
sif’s Court in the event of a regnlar suit having 
been brought in respect of the same. How¬ 
ever, the arbitrators and the umpire proceed¬ 
ed to take action in accordance with the 
Munsif’s direction. The applicants behaved 
as if they were prepared to acquiesce in the 
decision of the Mnnsif, which they certainly 
made no attempt to contest before aoy 
higher Court. They appeared before the 
arbitrators, litigated their case before this 
tribunal which had been chosen by the 
parties themselves and took their chance of 
a favourable decision. Beiog now dissatied- 
ed with the award, they have, by means of 
the application now before ns, disclosed the 
fact that they were all the time keeping 
in reserve an objection to the jurisdiction 
of the arbitration Tribunal to deal with the 
matter at all. Apart from any Qoeation of 


law the equities of the case are clearly 
against allowing each a course of procedure 
to prevail. 

We may at once note that an application 
to have the award made a decree of Court 
was subsequently allowed by the proper 
Tribunal, namely, by that of the Subordinate 
Judge, and that an appeal against the order 
of the Subordinate Judge has been dismissed 
by the proper Appellate Court, the Court of 
the District Judge. The application in revi¬ 
sion before ua is against the order of the 
District Judge refusing to reverse the order 
of the Subordinate Judge by which the 
award wan directed to be Bled. 

Two different points have been made 
before us in support of the application. U 
is suggested that, in ooDsequence of the 
correspondence which took place between 
the arbitrators and the umpire, and the letter 
written by the umpire the jurisdiction of 
the arbitration Tribunal had come to an end, 
because the arbitrator bad in effect refused 
to continue to act. We doubt whether there 
is much to be said in support of this con¬ 
tention on the terms of the oorrespondenoe, 
but we have really not felt called upon to go 
into the matter. Directly the present appli¬ 
cants filed their euit in the Munsif's Court 

« • 

it became a matter for judicial enquiry, id 
the Tribunal chosen by these applieaDtc 
themselves, whether or not the parties were 
still bound by the submission to arbitration. 

It may or may not be the case that in 
ing with this matter the learned Munsif in 
the first instance, the Subordinate Judge m 
appeal and the learned Mnnsif again when 
the case came baok to him, failed adequately 
to appreciate the nature of the objeetion or 
to deal with it in a complete end satisfactory 
manner. In substance, however, the 
was determined against these applicanla 
when the Munsif passed his order eteyirg 
the suit. An order of etay under paragraph 
18 of the Second Schedule to the Code o 
Civil Pfoeedore eospende the trial of the snit# 
pending proper aotion by the arbitration 
Tribunal. It involves, if it does not direowy 
proceed upon, a finding that there 
exietenoe a enbmieeion to arbitration etill 

binding upon the parties. This P®*® . 
in our opinion, been judicially determin 
against the applieante and that deeieion !■ 
not DOW open to oar interference in reri- 

eioD. 
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The other poiot taken i, haeed open the 
wording of paragrapha 17 and 18 of the 
Seeond S.hednle to the Code of Civil Pro 

of th? Mg --est "Pon a de.ieion 

of the Madras High Conrt in the ease of 

Appacu Rauthtr v. Sfrni Souther (l), „bi,h 

deeieiOD, again, is foonded opon an 

English ease therein referred to and npon 

W.( Wormn (2). The objeetion may fairly 

Plieity let ns snppose that A. and B are 
partms to a anbmis.ion to arbitration. After 

Lcsfisd'' ‘”.r?i, ‘’“““0 die. 

vr' 

ra“V'^'f 1": 

edin“ th:^:,s-t:s?“ o“!i-h^ ‘‘“r 

ptdin IrdVnt' 

ir t r 

nnJer*“h T- ““ 

tion from fhat Coort wb^h'er o“ 

:S"j’-‘"rh;“n:ii:n.^-vtr“ 

Poapeet of the «hole or any L. 
matter aovered by the tnhm;. • . 

‘iop. On the ieWotrorM 
on objestion being taken by A ’ 

required to satisfy itself tbsl' 

b. referred in „ror5an.e w h",h. ““'k 
aion. The English ease referr.g'^! 

learned Judges of the Madras 

s\ 1 °“°“ “ provision of ^he En^‘i"'a 
Statute eubetantially similar to ih!, « * 
graph 18 aforesaid, it ^ 

following proposition of law as an f !t°’^ 
sase wo have been stating ’Prom'M. '*'^ *° 

»ben B-, suit has beou fnsWuL 
•ODpeteot to the arbitral 
deeiatoD noder the termo*T ‘o a 

The, are bound to wait “n, .":! ““'>“i*«ion. 

wbi.h the suit h:e%r in ^ 

(1) *a lud, Cs, sis,^ determines 

"wHfuda 

W hid, Oss, 490, 18 I, 
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whether it will proaeed with the aoit itself or 
will stay Its proeeediDgs and refer the parties 
to their own ohoseD Trihnnal. namely, the 
arbitrators. In an earlier part of this jadg. 
ment we have apsomed that it woald be 
withipthe dissretion of the Coart jadioially 
exercised for adeqaate reaeons, to bold that 

the interests of jostiee woold be better served 

by Its proeeeding with the trial of the snit 
and sopersediDg the arbitration. So far as 
the Second Schedule to the Code of Civil 
Prcoeduregoef.tbiepo nt is perhaps arga- 

able and we ought not to be regarded as 
being oommitled to a 6nal decision on this 
point. It IS conceivable, however, that there 
may be cases in which, by reason of long 
delay, particularly ,f that delay is found by 

the Ooart to be clearly attribntable to the 
conduct of the pyty which now desires to 
enforce the eabmission. that the Court 
might elect to proceed with the trial of the 
suit eimply on this ground. Ordinarily, at 
any rate the question for determination will 

the parties are 
still bound by the terms of their own sab- 

mission. The point sought to be raised 

procedure which ought 
to be followed when the Court has come to 
the conslasion that there is no sufficient 
reason why the matter should not bs refer, 
red to arbitration in atcordanie with the sob- 
mission and has made an order staying 
the suit for the purpose of allowing the 
arbitwtioD to proceed. The contention 

sP'feofsuch an order, 
the arbitration will not be proceeded with 
unlecc and until the party desiring it to 
proceed rnekec a funher application to a 
competent i ourt under paragraph 17. Now 
one thing is perfectly dear to us. that 

which that decision is founded can be quoted 
as authority for any each proposition. Ac 
a mattcp of fad, there is an obiter dictum of 
the Madras Judges which is abjolutely against 
the applioant's contention The learned Judges 
aesumed that, in any given oases, if the Court 
decides that the trial ehould be stayed, it may 
ask the arbitrator or arbi.rators to pri.eerto 
a decision rhemselves. which is what th 
lauruad Muneif d.d io .he preaeu? 1“ I 
It were not for the difficaltioa l . 

the juriadi.t.ou of the Munaif to deal ‘wUh 
the entire subject matter of the snhmJ.I* “ 

we abould not be di.,0,,4 to aS^i 
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tDOre aboat the que-tion. It spema to up, 
however, that, in any oafte, whatever ditfioally 
may be raided abont the jorisdrction of the 
Monaif, is completely removed by the ooudnot 
of the present applicants in auoepting the 
Munsif'd decision and enbmitting themselves 
to the decision of the arbitration Court The 
question whether the parties were still bound 
by the submission tad been in «obstan30 
decided against these applloir.ts. The very 
utmost they could say would be that this deoi* 
eion had been jfiven by a Court not competent 
to deal with the entire sabieot matter of 
the award. If that was their only diffijulty 
it could have bren met in more ways than 
one. It may be that they could have 
broog:ht the matter to an issue by Blind; 
another suit in the Court of the Subordinate 
Jod(?e in respect of the entire subject matter 
of the submission At any rate, when there 
is a dispute between the parties to a sub¬ 
mission as to whether or not the terms of 
that submission etill bindint< on them, 
that dispute can Re decided, like all ott^er 
disputes, in one of the two ways by the 
verdict of a competent Court or by aRree* 
ment between the parlies, that is to say, by 
the party which has raised the obieotion 
determining not to press the same. In this 
case the Monsif had Riven a certain 
decieioD. If he was wrong, the matter could 
have been carried before a higher Tribunal. 
These applicants accepted that decision and 
went before the arbitrators. We think there 
is DO authority whatever for the proposition 
that, in these cireamstancep, the arbitrators 
bad jurisdiction to proceed with the matter. 
Od this view of the case, we dismiss this 
application with costs, including fees on the 
higher scale. 

Application ditmused. 


' LOWKR BURMA CHIEF COURT. 
StcoiiD OlVib AppiaL No. a or i9l9. 
January 12, 1920. 

Preteni Mr. JnsCioe Robinson, 
KHALHjAL RAHAMAN —Appellant 

veriut 

MARIAN B>B1—Bespoiippnt. 
iluhummadan tau>—U arr.iayt—Affttmtni (pAt<«^ascl 


noHo coniiacl fecond marriage, validity of—Divorcef 
yrounde for—Contract Act fIX of M2), M. 23, 27. 

An nnte-nnptial ngreement by a Muhammadan 
husband not to conlmct a second marriage is legal 
and is not invalid as being immoral, or opposed to 
public policy or in restraint of marriage, [p. 604, ool. 
2:p. M).'), col. I.] 

A f'ourt has power to grant a divorce to o Muham* 
inadnn wife not only on the ground of habitual ill-treat* 
inent by the husband or uon-fuldlment by him of 
antc-nuptiul engagements, but for other reasons also, 
c, g., dosertionor neglect, [p. 80fi, col. 1.] 

iSeoond appeal from the decision of the 
District Judge, Tbayetmyo, eonBrmiog the 
decree of the Township Judge, Minbla. 

Mr. Ra U, for the Appellant. 

Mr. Thein Maung, for the Respondent. 


JUDGMENT.—This was a suit for a 
divorce brought by a Mubaramadan wife and 
has been decreed by both the Original 
Court and the Court of Appeal. The 
facts are that an ante-nuptial agreement 
was executed by the husband in which, 
amongst other stipulatione, be gave bis wife 
the power of divorcing him by saying 
lalak three times under oertaio conditions 
and also undertook that he would not 


marry any other woman or keep a misiress. 
He lived with hie wife in her parenta 
bouse for about six months and then left 
her for six monlbs but returned and again 
lived with her for six monthi. After 
that be went away and has provided her 
with no maintenance. He never relorned 
to her and he has married two other 
wives in breaeh of his agreement. H 
hftB been held also by both Courts that 
he wae guilty of cruelty and the plaintiff 
seeks divorce on the grounds of cruelty 
and desertion and for breaeh of the eondi* 
tioD that he would not take another wife 
aud failure to support her, It bas^ 
argued that the ante-nuptial bond te invabd 
as being immoral and opposed to publie 
poliey, and void os being in reetraint oi 
marriage. Relianoe ie placed also on eeotion 
72 of Bir Roland Wilson’s work in wbieh 
be speoiBed the only groonde on * 

Mubammadan marriage may be dissolved by 
judicial decree. It has repeatedly been 
held that snob conditione ae appeared in 
tbie contract are neither ioimoral nor 

to public polity and il baa lopther been held 

that tbe condition to take no other wife le 
not void nnder eeotion 2ti of the Oonlmt 
Act. No authority ia given for the dielnm 



INDIAN OASaS. 


805 


7tl. LIX) 

RiUCaiMDRi BiLWlNT 9. BiLUl GAMISH. 

lOBeotioD 72 of Sir Roland Wilson’s work. In 
Syed Ameer All’s work on Mnbammadan 
Law, 4th Edition, at page 3 >9, it ie pointed 
oat that a oondition in an ante naptial 
agreement that the basbaod sboald not 
oontrast a seoond marriage is legal and 
referenoe ie made to the ease of Poonoo 
Bihte 7. Ffjet bukih (1), where this view 
was upheld. At page 581 of the same 
work it is laid down that when the bosband 
is gailty of ooodast which makes the 
matrimonial life intolerable to the wife, 
when he neglects to perform the datie* 
wbisb the law imposes on him as obligatione 
resolting from marriage, or when he fails to 
folBl the engagements volontarily ertered 
into at the time of the matrim'inisl oon* 
trast, she bae the right of preferrint; a 
Qomplaint before the Kaei or Judge and 
demanding a diverse from the Court. Tne 
Jodge has the power of gran'ing a diverse 
not only for habitaal ill treatment, for 
non-fnldlment of ante>nQptial eogagemeots 
but for other reasons also. And the learned 
Author prooeeds to give various grounds on 
which divorce may be granted and amongst 
them are the following : — 

When the husband leaves her without any 
means of eobsistenoe 

When he quits without making any pro* 
vision on her behalf. 

When he persistently neglects to visit 
her. 

When he treats her habitually in a cruel 
manner, 

All these grounds bavo been held to 
exist in the present sase It is also nrged 
that by the ante*noptiaI agreement power 
is given to her to divorce him by talak 
and that she should have adopted that 
remedy instead of coming to the Court. But 
I oan find no authority for this, and the 
plaintiff cannot be deprived of her ordinary 
legal right to ebme to the Court and to 
obtain a decree if she establishes grounds 
justifying it. 

The appeal is dismissed with costs. 

Appeal diitniued 

(1) 16 B. U B, App. 6j 23 W. B. 66. 


BOMBAY HIGH OOURT. 

Secoxi) Civil Apps^l No. 897 o» 1919, 
August 5, 1920. 

Present :—Sir Norman Macleod, Kr, 

Chief lattice, and Mr. Justice Fawcett. 
RAMCHANDRA BALWANT ATHALE — 
Depekuant—Appellant 
versus 

BALAJI GANESH KaLEARNl— 

PuiXTIPP —Rg<POND<NT. 

Limitation Act (n of \^OV,Sch I, Art. 144— 

Suit by heirt to recover prcpirty—Limita.lion—Tre3- 

passers, ivhether can 6^ allowe I to tnck poiiesiion, 

* 

A suit by tbo lioir of adccoasod person to recover 
tlio property of tlio tieccaec<l from a person wbo also 
cleims ns heir is governed bv Article ‘4t of 8ohe« 
dale I to tbo ' imitation Act. (p "I 'lCol ).] 

A trespasser cannot be allowed to add to the period 
of his hustilo pos-<o-<siun the period of possession of a 
former trespass r from vvbom he oes not derive title 
in any wty [p 's'* , col J 

Seajiidaj eat ri-> u he decision of the 
AsHiitaot .lodge, A. P, at ria ara, in 
Appeal No 2t.t of 191:^, varying the 
decree passed by the Joint Sobirdinate 
Jodge at Satara, in Civil Suit No. 795 of 
1915. 

Mr. B. G Kulk'irnx^ for the Appellant. 

Mr. J. R. OhiTpure, for the Rstpondent. 

JUDQMBNr.—The plaintiff sued to 
recover po«8**«’-ion of oertain land. His suit 
was rejected in tne I'rial tJourt, but the 
learned Aouellite Judge gave him a decree 
for possession of the lands oompriiel in 
Group No. 1 including the strips enclosed 
in a red line (Exhibits 77) oonsisting of 
the Survey Numbers set out at page 2 of 
the print. This land originally belonged 
to Laxman and Yicbal. Laxman died in 
1895 and Yithal in 1903. But before Yithal 
died one Chinto got possession in execution 
by mistake of the plaint lands as far back 
as 1893. After Yithal’e death Bhagirthibai, 
bis sister, was put on the record to continue 
the proceedings and eventually an order 
was passed that she should be put in posses¬ 
sion of the plaint property, and, on the 
14tb of October 1903, she actually got 
possession. This suit waj Sled on the 
11th of October 1915 and as ic ii admitted 
that the plaintiff was the nearer heir to 
Yithal than Bhagirthibai, from whom the 
defendant claims, there can be no doubt 
that he proved hie title to the plaint property 
and with regard to the properties in Group 

No. 1 , which got into BhagirthilMi'g 
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possession on the i4tb of Oetober 1903, 
defendants have not been able to prove 
adverse possession for twelve years, nor 
oan they task on the possession of Cbinto 
as they did not olaim through him. 1 
think the learned Judge is oorreot when he 
says that Bbagirthibai, the latter of two 
trespassers, oannot be allowed to add to the 
period of her hostile possession the period 
of possef^sion of a former trespasser, Cbinto, 
from whom she did not derive title in any 
way. It might have been ditferent if the 
plaintiff himsdf bad been dispossessed and 
was ening for possession under Artiile 
142. He might then have to prove that 
be bad been in possession within twelve 
years before suit. This suit eomes under 
Artiele 144. Time begins to run when the 
possession of the defendant, or anybody 
through whom he olaims, beeomes adverse to 
the plaintiff. 

The deeision of the learned Judge in the 
Court below is right and the appeal will be 
dismissed with ecs^s. 

The oroBS-objeotione are also dismissed with 
•osts, 

Afptal di$misi€d. 


LOWER BURMA CHIEF COURT. 

Fibst Civil Appeal No. 83 or 1919. 

January 20, 1920. 

Preterit Sir Daniel Twomey. Kt., Chief 
Judge, and Mr Jostioe Young. 
ESTHER E. S. COHEN- Appbllast 

vertui 

£. I. COHEN AND ANOvncR—R bspondkmta. 

iiarriage $ctllem«nf — Child'$ portion, reKtinff of _ 

Pretumption 

Id nisrringo the preaiiniption i'h (hnt e 

cliild’e portion toiIr nt marriogo in the caRo of n 
daaghior and at majority intho caso of a aon, unloaa 
there is anything in the deed to the contrary [p 
ooU 3.] ' 

If, therefore, the language of the instrument be 
uncertain bnt ia capable of the construction that sons 
at 31 and daughters at 21 or marriaga shall take a 
Tested interest the Court will so dsoidt It by foroa of 
the presumption, [p 807, ool. 2.] 

Appeal against the judgment of Robinson, 

on the Ortfioal Side, 


Mr. Das (with him Mr. Oampagnae), for 
the Appellant. 

Mr. N. N, Burjorjeet for the Respondent. 

JUDGMENT.—This is an appeal from a 
deoision of Robinson, J., on the Original St^e 
dismissing a suit by a benefisiary to eompel 
her trustees to oarry out a trust. 

The trustees were her father and nnole; the 
trust sum was a fund of Re. 11,COO held under 
a marriage settlement. 

The terms of this settlement were (i) 
inoorue to the wife for life, (tV) insome 
at her death to the husband for life, (tit) 
at bis death to apply the insome for the 
maintenanee. education and support of the 
children till the youngest attained majority 
and then to divide the fund equally between 
all the children. The alleged breaeb was the 
payment of Re. 5,000 to one of the child* 
ren. 

It was alleged by the truateee that 
this wae done by oonsent of all the 
beDe5oiBrie8. 

The oirsumetansee wbioh *it ie alleged 
aaused the ooneent were that the youngest 
daughter had reasbed marriageable age and 
the father wae desirous of seeing her 
married. 

It was, therefore, necessary to provide her 
with a dower. 

The father, whose circumstanees had become 
straitened, could not do eo, so be says, and 
the trustees plead that the beneOoiariec 
agreed that if the father would give up 
bis life.interest, and divide Re. 6,000 
amongst them forthwith, they would on 
their part consent that the balanae Re. 5,000 
of the fund should be paid to the daughter 
for her dower. 

The girl admittedly became engaged, but 
the match was broken off. Then another 
euitor same forward and the proposal 
for dowering her out of the trust fund 
wae again mooted. The father and three 
sone say that the plaintiff, Esther Cohen, con* 
sented. She dentes it: she admittedly never 
signed the died of coneent. The onus is 
olearly opon the trustees to prove her 
ooneent. 

The troctecB and the three beueBciafici 
who support them are, to a certain extent, 
interested and possibly on tbie account It was 
alleged in the written statement that she had 
Bdmittsd ip the prccenoe of one fi. Moiei 
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that she agreed to and aoaepted the pro* 
posah 

Both the trnstees in evidenoe els') atated 
that Moses bad told them this bat he is not 
•ailed and no reason is gi^en for the omission. 
He is the 80 D>in law of the nnole trastee 
whosayabe meets him two or three times a 
day. 

It seems inoredible that both should have 
misunderstood him. The only inferense to 
be drawn from the unexplained omission to 
call him is that his evidenoe would not be in 
their favour. 

Seeing that they thought his evidenoe so 
important that they speoiBoally relied upon 
it in their written statement, the omission to 
•all him without assigning any reason pre* 
eludes us from bolding they have proved 
their ease. Moreover, the probabilities of the 
ease are on the plaintiff's side. When she 
was asked to sign, her husband was absent in 
Caloutta and she was admittedly unwilling to 
exeoute the instrument of release in her 
husband's absenoe. The^ defendants say that 
she promised to do so on his return, but it is 
far more likely that she would deeline to bind 
herself without eonsulting her husband. 
Mr. Beale’s evidenee, on whieh stress is laid 
by the learned Judge,does not show that when 
the plaintiff’s husband returned from Galeutta 
she aotually agreed to sign. He told Mr. 
Beale, chat he would bring bis wife to do 
so (i.e., to sign) a few days later on.” But 
this may well mean that the plaintiff and 
her husband were eonsidering the matter. It 
is far from an admission of oonseut. Plaint* 
iff and her husband were not on good terms 
with the Ist defendant. There had been 
litigation between them oonoerning the 
plaintiff’s dower and in 1915 the plaintiff 
bad demanded ber full share of the Ri. 11,000 
trust money. On the whole, it appears 
unlikely that the plaintiff gave her eon* 
■ent. 

The result is that there has been a 
breasb of trust whieh the trustees must 
repair. 

The plaintiff says the whole sum of 

Rs. ll,O(.0 must be restored besanse if 

her brothers and sisters predeeeaied 

their father she would be entitled to the 
whole. 

This, however assumes that her brothers 
wd eieters had no vested intereeti. 


The mother is dead: the olaes thereforei 
•annot be enlarged. In marriage settlements 
the presumption is that a obild’s portion 
vests at marriage in the ease of a daughter 
and at majority in the ease of a son unlesB 
there is anything in the deed to the eontrary^ 
Thus in Stcallow v. Btnnt (l). oited at page 
469 of Lewin on Trusts, 12th Edition, Vise- 
Ohansellor Wood stated that, upon instru* 
meuts of tbie nature (sueh as settlemeuts and 
Wills of parents) there is an implioation 
of law arising upon the iostrumeut itself 
eubjeot, of soorse, to any expressions to the 
sontrary, that it is the intention of any person 
who plaoes himself tn loco parenfti to provide 
portions for obildren or grand obildren as 
the ease may be, at the period when 
those portions will be wanted, namely 
upon their attaining the age of 21 years 
or (as is usually provided iu the ease of 
daughters) upon their attaining 21 or 
marriage : and that eush portions shall 
then vest whether the obildren do or do 
not survive their pareuts, and Mr. Lewiu 
oites it as a general rule that where a 
parent or person tn loco parenitt provides 
portions for obildren the stroog presumption 
is that be means to provide portions for 
all obildren as may live to require them, 
i.e, for SODS who may attain 2! and 
daughters who attaio 21 or marry. If, 
therefore, the lauguage of the instrument 
be uDoertaiu but is oapable of the oonitruo* 
tioD that eons at 21 and daughters at 21 
or marriage shall take a vested interest 
the Court will so deoide it by foroe of 
the presumption, 

There ie uothing in the iostrumeut iu 
our opiuioD, to prevent the applioatiou of 
this presumption, and as all the obildren 
have attained 21 we oonsider that all their 
shares have vested. The period of division 
if the parents were dead as provided by 
the deed is when the youngest ohUd 
attains 21 and there is nothing to prevent 
the father surrendering his lifoMnterest 
and the trustees dividing the fund amongst 
the obildren if the father so desires. 

The father so desires in the oaao of 
those obildren who are willing in return to 
•outribute to their sister's dower. The 
other ebildrsD are willing, the plaintiff is 
Dot. What she wants is ber whole one* 

(1) (1066) l K. A J. 417| 1 Jtr. (w. §,) 8i8t log B 
B, 164, 69 B. R. 623. J 
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oighth or Rs. 1.375, vide her lawyer’s letters 
of Ist Marsh 1918 and ilth Marsh 1918. 

This the trnatees oanoot beoompelled or 
even allowed to give her onleas with the 
father’s sorsent. Unless he eonsents to 
surrender his life-interest in this portion 
and give it to his daoghter, he is entitled 
to enjoy its inoome during his life and she 
is entitled to nothing nntil he dies. 

The trustees still have the Rs. 750 in 
hand and must make good the Ha. 625, and 
will then either hold the Rs. 1,375 in trust 
or give it to the plaintiff, as the father may 
deside. 

The appeal is, therefore, allowed, but we 
aoDsider that as the suit was really brought 
by the plaintiff to obtain Ks. 1,375 im¬ 
mediately, it is not a ease in which she 
ebould have costs, and we leave each party to 
bear tbeir own here and below. 

Appeal allotced. 


LAHORE HIGH COURT. 

First Civil Appial No. 1766 cp 1020. 

November 30, 1920. 

Present ;~Mr. Jostioe Shadi Lai, 

Chief Justice, and Mr. Justice Leslie Jones. 
IN D RAJ— Depskdakt—Appcllant 

RANJI LAL ANUOTUERR Plaintkps 

AND ANOTHER— Dr Pr n d . HTH—Rrrpo^ DENTS. 

Civil Proectlure Code (Act V of U'OR.^, n 
jodicsU— xridow —Smi7 for drclarntton hy 
rtveriionert- Oijt by iculoio^Second euitfor declnration 
— Queetiim of relationnoip, roa jniUcata. 

N,the< widow of //.. adopted one J. Plaintiffs, claim. 
Ingas reversionora of i/., brought a suit for a doclnm- 
tion that tho adoption shall ant affect thoir roror. 
Bionary rights in tho ostato of II and obtained a decree. 
Bobicquontly, N. made a gift in favour of / Plaintiffs 
again brought a declaratory suit contoeting tho 
validity of tho gift ; 

Held, that the question of plaintiffs' relationship 
to H. was re» judicata in tho sub.efiuont suit, inasmneh 
as /. was claiming under N who was a p rty lo tho 
profloua suit and was bound by th<y decreo passed in 
that lalt. [p 609, col ] 

First appeal from the decree of the Senior 
bttbordioate Judge, Delhi, dated the 27th 

Uftrib 1916. 
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Lalas Fakir Ohand and M$hr OHand AfaAa« 
jan, for the Appellant. 

Lala Afoli Sagar, R. S., and Lalas Durga Dai 
and Rup Ram for the Respondents. 

JUDGMENT.—The village of Sultanpqr 
Dibbap, in the Province of Delhi, is divided 
into two Panos, Pana Rbetwau and Pana 
Kalian. The former Pana is sub divided into 
three Thullcs, Thuila Dowlata, Thulla Galab 
and Thulla Har Sahai, Ooe Har babai, a 
Jat, was the sole proprietor of the whole of 
tie Thulla Her Sahai, and it is his estate 
which has given rise to oonaiderable litigation. 
It appears that Har Sahai died in 1 86 leav* 
ing him surviving his son, Ammi Lai, sod 
a widow, Musimmat Nanhi. The son Ammi 
Lai died a year after, and on his death the 
estate which he bad inherited from bis 
father seems to have been mutated in favour 
of his widow and bis mother, iluiammat 
Nanhi. 

Upon the record there is no evidence to 
show what happened to Ammi Lai’s widow, 
but this mnoh is certain that in 1888 
Muiammot Nanhi, alleging the adoption of one 
Jit Singh by her to her deceased husband, 
made a gift of a moiety of the estate in 
favonr of the alleged adopted son, and got 
a mutation effected in pursuance of the gift> 
Thereupon, the proprietors of Thulla Dowlata 
denying the factum and the validity of the 
adoption brought an action against both 
Muf^ammnt Nanhi and Jit Singh impraebing 
the alienaticn, and obtained, on the 21et 
January 1889, a declaration that, *'Jit Singh 
ie not the aJopted eon or appointed heir of 
Har Sahai, and that the gift of half the land 
of Har Sahai made to him by Har Sabai’s 
widow is void as against the plaintiffs as 
reversionary heirs, and that on the death 
or re-marriage of the widow Jit Singh most 
restrretbe land to plaintiffs.” 

3Jusammot Nanhi has again made a gift* 
and this time to Jit Singh’s brother Indraj 
by mcane of a deed eiecuted by her on tbs 
7th August 1915. The proprietors of Thulla 
Dowlata have consequently brought the pre¬ 
sent eoticn for a declaratory decree that tbs 
alienation shall not aff-ct their reversionary 
rights after the death of iduiommot 

Nanhi. . . 

The plaintiff*’ allegation as to their being 

collaterals of Har Sahai is oballenged by tbe 
defeidante, and the croeial question for 

determioatioo fa wbather tbe andiog on tbt 
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iBSoe of relatioDship reoorded by the Distriot 
Jodge ID 1889 operates as res ;udtcofa. Now, 
it is not diBpnted that some of tbe plaintiffs 
in the preeeDt suit were also plaintiffs in 
tbe previoQS soit, and the rest being the 
desoendants of tbe plaintiffs in tbe former 
eait moet be treated as their representatives' 
in-interest. Farther, it is admitted that tbe 
fast that Indraj was not a party to the 
ptevioDs litigation does not make any differ* 
enoe, as be derives his title from Afui >mmaf 
Nanhi, and there oan be no dcnbt that if tbe 
latter is bound by the Bndiog in tbe aforesaid 
oatse, her donee, who olaims ander her, ia 
equally bound. The matter in onntroversy 
is ooDsequently redueed to this. Does the 
deoision in the former suit on tbe question 
of tbe plaintiffs’ relationship with Har 
Sahai operate as res judicata as against 
Muiammat Nanhi P Now, upon a perusal uf 
that judgment we eonsider that it being 
admittedly inter partes should prevent Musam- 
mat Nanhi and those elaiming under her from 
re agitating tbe question of relationship in 
this suit. 

The learned Vakil fcr tbe appellant, bow* 
ever, oontends that no relief was elaimed 
against ifusamr.tat Nanhi in that suit, and 
that she was oonsequently only a pro forma 
defendant. Now, we are not eonoerned 
with tbe question whether a plaint eould 
or eould not have been framed without 
impleading her as a defendant; tbe fast 
remains that the eotion as brought by tbe 
plaintiffs in lt88 did eballenge her right to 
make an adoption and to alienate the property 
wbiob she held as a widow’s estate. To that 
astion she was impleaded as a defendant. It 
appears that tbe plaintiffs’ relationship was 
denied and eoneeqoently the issue as to tbe 
relationship became a matter of aontroversy 
between tbe plaintiffs on the one side and the 
defendants on the other side. That itsue 
was tried and finally determined by tbe 
Court with tbe result that tbe plaintiffs were 
held to be oollaterals of Har Sabai and tbe 
defendADts were defeated. It is to be observed 
that from tbe judgment and tbe deoree passed 
in that case Musammat Nanhi eould have 
preferred an appeal and impeaobed tbe aor- 
reotness of the deoieion on the question of 
relationship arrived at hy the Trial Court 
against her. It oannot, therefore, be urged 
that ebe bad Eo right of appeal and that tbe 
deBifiioQ should not operate as rei judicata. 


We aosordingly bold that tbe plaintiffs’ 
relationship is res judicata and though they 
are remote oollaterals they are entitled to 
impeach tbe alienation made by the widow. 

Mr. Mehr Cband for the appellant oontends 
that, even if tbe plaintiffs are oollaterals, they 
have no right to inherit tbe property in tbe 
presenoe of Indraj, who is HarSahai’s sister’s 
SOD. Now, as pointed out above, Har Sabai 
left a son Ammi Lai who suooeeded him, and 
Indraj must, tberefors, be viewed as the 
last male owner’s father's sister’s roo. Now, 
the parties are Jats residing in a village, and 
it is a matter of oommon knowledge that 
under the Customary Law, by wbioh they are 
presumably governed, a father's sieter’s eon 
has no right of euooessioD in tbe presenoe of 
even remote oollaterals. 

These are the only two points argued by 
the learned Vakil for the appellant, and upon 
both of them our opinion is against him. 
We aosordingly aflSrm the deoree of tbe 
Subordinate Judge and dismiss the appeal 
with costs. 


Appeal dismi.'iieJ. 


LOWER BURMA CHIEF COURT, 
Sbcokd Ojvil Afpial No. 139 op 191y. 
January 22, 1920. 

Present :—Mr. Justioe Robinson. 

ST.K. CHIiTTY Firw— Appkllimt 

tersus 

BA LASUNDRAM — Rbsponueiit. 

Specific RclifJ Act (I of 1877;, e. 42, provito, scape 
oJ—Deelarahon, suit for—Consequential relief not 
asked — Procedure—Amendment of plaint. 


A suit should not bo dismissed by an Appel* 

late Court ou the ground af its being ono asking 

merely for a declaratory decree aud no con- 

sequential relief whore that objection has never 

boon token by the defendants to tho suit. Tho 

plaintiff should in such a case bo allowed an 

opportunity of ameuding his plaint. fp 811 
col. t 3 Cl'- , 


roquiru n plaiutifT to mcludo in his prayer evorr 
relief or every olaitu that lie can make against evorr 
and any person but it only requires that ho should 
Mk for such roliofs as against the particular defaud* 
ftmt In the [p. 81 1, col, 2.], ^ 
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SetoDd appeal from the deeieion of the 
Divisional Judge, Hanthawaddy, eonhrming 
that of the Sob-Divieional Judge, Iniein. 

Mr. Lambert, for the Appellant. 

Mr. Chari, for the Respondent. 
JUDGMENT. —Plaintiff, being the owner 
of a certain house, mortgaged it to the 
6 rm of 0. P, L. K. N., who got a mortgage 
decree against him. The mortgagee tried to 
sell the property in execution but no sale was 
carried through, lie then transferred bis 
decree to the present appellant 6rm of 
S. T. K. S. T. K. brought the house to sale 
and bought it themselves. They obtained 
a pale certificate in 1911. The plaintiff 
now seeks a declaration that the sale- 
certificate granted is void on the grounds 
that no notice of the assignment of the 
decree had been given to him, and that no 
notice of the intended sale was given to 
him. He claims to be in possession st the 
time of suit. In 1915 the S. T. K. firm 
applied for possession but their application 
was dismissed as barred by limitation. In 
1915 one Desai was in occupation of the 
house and is so still, he sayp, as the tenant 
of S, T. K. The plaintiff filed a suit against 
Desai as his tenant and the matter came 
up to this Court but it was held that no 
tenancy was proved. Plaintiff then sued 
Desai for use and occupation but he again 
lost his suit it being held that he was 
not the owner of the property. Plaintiff 
now files the present suit and it was 
decided in his favour in the first Court. 
When the plaint wai instituted on the 2ad 
December 1918 tbe Court held that the 
suit was in effect one for cancellation of 
a document and that it must be stamped 
to tbe full value of the property. Plaintiff 
paid the deficient stamp-duty. The decree 
of the first Court was based on the two 
grounds of want of notices mentioned above 
and the decree given was that the Court 
sale at which S. T. K. had bought the pro¬ 
perty was void and it was set aside and 
tbe aale-certificale issued was declared to 
be void. The only point that is now argued 
in this appeal is that the plaint was one 
for declaration merely and that there 
was no prayer for the specific relief of 
possession and that the suit, therefore, should 
have been dismissed. It is admitted that 
this point was raised specifically for tl^e 


[IMl 

first time in the Divisional Court. But 
Mr. Lambert argues with some ingenuity 
that in the written statement S. T. K. denied 
that plaintiff was in possession and explains 
the failure to plead that the suit should 
be dismissed for want of a prayer for 
consequential relief on the ground that plaint¬ 
iff was at that time claiming to be in 
possession, and that that plea could not, 
therefore, be properly raised until the question 
of possession had been decided. He says that 
he urged that the issues were insufficient and 
asked that a further issue as to possession 
should bo drawn. But he admitted be 
did not suggest any issue as to the suit 
failing for want of a prayer for oonsequential 
relief. He says he dealt with this omission 
in bis argument. He admits that he cannot 
now argue as to want of notioe. 

It must be taken that the present point 
was taken for tbe first time properly in fire! 
appeal. In the case of Bnmbap Burmah 
Trading Corporation Limited v. F. Yorke 
SmiM (I) Mr, Justice Farrgn pointed out 
that the plaint did not ask for consequential 
relief but that no objeetion bad been taken 
by the defendants on that ground under 
section 42 of the Specific Relief Aet and 
that as DO fiscal regulation wai eontraveued 
by the omission, he saw no reason why the 
Court should raise the objeetion of its own 
motion. Tbe point was raised in argument 
in appeal and in dealincr with it the learned 
Chief Justice stated : **It is also to be 
remarked (hat this objeetion has been taken 
for tbe first time on appeal—a oiroumstance 
which by itself ip, in our opinion, fatal 
to it." The reason for this appears 
to me is (o be found in the ocse of 
Kuni Eihari y. Ke$havlal Hiralal (2) 
where Sir Lawrence Jenkins roiots 
out, in quoting section 42 of tbe Speci¬ 
fic Relief Aet: "Nothing is said here 
about diemissing his suit: all that is enaeted 
is (hat DO Court shall make a declaratioo 
where the plaintiff, being able to seek 
further relief, omite to do so.'* Tbe Court, 
therefore, eannot dismiss the anil. It can only 
refoce to makeadeclaration unless and until tbe 
defect is remedied. Tbe result of such a defeat 
and the proper method of dealing with it ie 

Cl) 17 B. I07| 0 InU. Deo Cn. ••) 129 
(2^ 28 B £07j 0 Boi» t. R. C?#- 
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pointed ont in the ease of Limba v. Rama (3) 
where it was held that a anit should not 
be dismissed by an Appellate Court on the 
ground of its being one asking merely for 
a deelaratory desree and no eonsequential 
relief where that objeotion has never been 
taken by the defendants to the suit. The 
plaintiffs should in suoh a ease be allowed 
an opportunity of amending their plaint. 
Had, therefore, this objeotion been speoihoah 
ly raised in the hrst Court it would have been 
open to plaintiff to apply to amend his 
plaint or he oould have maintained his posi. 
tioD that he was in possession when if be 
foiled to prove it the suit might possibly 
have been dismissed, and even if the Divi¬ 
sional Judge had entertained the objeotion 
his proper oourse would have been to have 
remanded the ease so that plaintiff might 
have an opportunity, if be ohose, to avail 
himself of it of amending his plaint. But 
it is unneoessary to deal with the matter 
further here for various reasons. In the 
first plase, the effeot of the Court’s order in 
demanding stamp.fees to the full value of 
the property was to convert the anit from 
one for a mere deolaration into one for 
eanoellation of the sale at whish S. T. K. 
bought. He should, no doubt, have insisted 
on the amending of the plaint but, unfor- 
tanatel/p that was not done. However, even 
» the suit be treated as one for a bare 
deolaration it is clear that any aonsequential 
relief the plaintiff should ask for would 
be relief oousequent on the main prayer of 
hie suit. The appropriate oonsequential 
relief neoessary to support the suit as laid 
would be the relief oaLoalling the sale and 
not one for possession. S. T. K. was ap. 
patently not in possession. He endeavoured 
to obtain possession and the Court had 
held that he was not entitled to possession 
M hia elaim thereto was barred by time. 
Desai yras the person who was in aotual 
possession and he was not a parly to this 

suit and no deoree for possession, therefore, 

would have been effeotual as against Desai 
and plaintiff would still have had to bring 
another suit to obtain poesesston. That 
DMsasity would not have been done away 
With by the ooniequential relief even if it 
had been granted in the present ease, aud. 

therefore, the objeot of seotioD 42 io requiring 


that the plaintiff shall ask for oonsequen- 
tial relief where it is open to him would 
not have been eatis6ed. Seotion 42 does not 
require a plaintiff to inolude in bis prayer 
every relief or every ^laim that he can make 
against every and any person but it only 
requires that he should ask for suoh reliefs as 
against the particular defendant in the suit. 
In my opinion, therefore, there is no forte 
in the partisular point that has been pressed 
in this appeal, and that, even if it eould 
have been allowed it would not have effested 
more than to allow the plaintiff an oppor- 
tunity of amending his plaint. The appeal 
i>, therefore, dismissed with costs. 

Appeal diimueed. 


BOMBAY HIGH COUBT. 

Civil ExraAORDiKART Applioatiok No. 248 

OP 1919. 

September 21, 1920. 

Fre/ent:—Sir Norman Macleod, Kt . Chief 
Justice, and Mr, Justice Fawcett. 

RAVJIBHAI KABHIBHAI—Dcperdaht 

—APPLICiST 

vertut 

DAHYABHAI ZAVEBBHAI PATIL- 
Pliintipp— Oppomifr. 

C,vU Procedure Co.U (Act Vo/l906J, s. 116, Sch. II 
P<ira. l^Axoard-Decree passed on axcard tcithoal 
ijivxng Itme forjiltng ohjectwns—Appeal, lohether lies^ 
Revision, 


(l) 83 B, 648; 7 Iqd. Dog, (h. i.) SM, 


Where a Court passes a dooree in terms of an 
award witbont giring the parties time to fileobjections 
no appeal lies against the deoree, but the Hi»h Coart 
has power to set aside the decree in the exercise of its 

Application from the decision passed by the 
Subordinate Judge, Nadiad, in Suit No. 384 
of 1918. 

Mr. 0. N. Thakor, for the Applicant. 

Mr. M. h. Mehia, for Opponent No I* 
JUDGMENT,- PoMowio* .he" of 
Wain Mathuradae v. Bb)x Vmersey ( 1 ) 
think that we must hold that there is no 
appeal in tbie case as it has not been shown 
that the award ia illegal a6 inifiy. What the 

(1) 2W Q. 286, 8 Bg«. L. B. 183. 
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petitiooer oomplains of is that the Coart 
proDOODsed jodgment aooordiog to the award 
on the day the award was Bled, and did 
not wait the ten days preRoribed by Sobednie 
If, paragraph 16 (1), of the Code and 

Artiole 158 of Sohednie I of the Indian 
Limitation Ast. No doabt, it was held in 
Najni‘U(hdin Ahmad v, Albert Fuech (2) 
that where a judgment is pronoanoed before 
the time has expired an appeal will lie. 
With all dae re^peot, I eannot see bow an 
appeal will lie io saoh a ease, besaaie it 
is not saggested that there is any defeot 
in the award. It may be that the award 
is a Dollity or illegal ah Than, as 

laid down by Sir Lawrenoe Jenkins in the 
ease I have referred to. there may be an 
appeal. Bat where the learned Jadge has 
not followed the prooedare laid down by 
the Seeond Sebedole of the Code and does 
not allow a party the time whioh the law 
allows him to make objeotion, bat proseeds 
to pass at onse a desree io aooordanae with 
the award, then it sannot be eaid that 
there is any defeot in the award itself, 
and under sob-paragraph {2) of paragraph 16 
of the Second Sshedule it appears to be 
plain that no appeal would lie, but we think 
it is a ease in whioh we should exereiae 
our disoretion under seotion lib of the 
Civil Prooedare Code, and, therefore, wo 
set aside the deoree and the oase must go 
baok to the lower Court to enable the 
petitioner to Ble his objeotion whioh 
be must do within ten days after he has 
notioe of the proceedings having reached the 
lower Court. 

Costs will be costs in tbe suit. 


Decree set aside; Oase remandei. 


(2) 29 A. 684} 4 A. L. J. 460} A. W. N. (190?) 184, 


LAHORE HICH COURT. 

Second Civil Appeal No. 24b7oyl920 
Deoember Ir, 1920, 

Present :—Mr. Justioe Le Rossignol, Mr, 
Justioe Broadway and Mr. Jnatioe 

Wilberforee. 

EARORI MAL and otuirs^Dspindints 

—Appellants 

versus 

RAMJI LAL AND OTHERS — Plaintipps— 

RssipONDBMTS. 

Decree, conniruction of — Mortgage, suit on—Compro^ 
misc—Decree pentJtling reilemption tcithin a certain 
time, effect of—Fresh mortgage, ichether created^ 
Decree based on nullity, whether can be challenged. 


A decree once grontod cannot bo cballonged on the 
ground that it is Iiasi’fl on a nullity : a decree based 
on a void contract is good until it is set aside in 
appeal, anil a decree based on a void mortgage 
contract cannot bo othonviso regarded, [p* 
cob 2.] 

In a suit for foreclosure of a mortgage the parties 
arrived at a comprimiso and a decree was passed 
awarding pnssoRsioo to the mortgagee with the 
provision that the defendant could redeem one.btlf 
or the whole of the mortgage within ouo year, and 
so avoid wholly or in part the execution of the decree. 
The mortgagor failed to redeem, and the mortgagee 
obtained possession of the property ns owner in 
execution of his decree. Subsequently, the mort¬ 
gagor sued to redeem the mortgage : 

i/cM, (i) that the effect of the previous dooroo 
was that the Court decreed possession to the mort- 
gngco as owner, but suspended execution of tho 
«lecr«-o for one year during whioh tho mortgagor 
coiih) avoid execution in whole or in part i [p. 8i4, 
col 1.] 

(2) that no fresh mortgage was created by tho 
decree i [p 8l4, col. 1.] 

(3) that the mortgagee having become owner of 
tlio mortgaged property, the suit for redemption 
was not mainttiiiiahlo. [p. 814, col. I.] 

Seoond appeal from the deoree of the 
Distriet Judge, Kama), dated tbe 6(h Sep¬ 
tember 1919, affirming that of the Sub¬ 
ordinate Judge, Sfoond Clasp, Robtak, dated 
the 25th April 1919. 

Lala Moti Sugar, R. S., for the Appel¬ 
lants. 

Bakhshi Tek Ohand, tor the Respondents. 

JUDGMENT.— Od 2l8fc March 1898 tbe 
father of the plaintiffs in this ease mortgaged 
land without possession to one Sbeo Bam, 
now represented by defendant No. 
mortgage was to be for four years and the 
fontraot ineluded a stipulation of eonditional 


'he mortgage-debt was not paid by due 
9 Rud foreolosure notioe issued. The year 

graoe expired on 10th July 1908 and 
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in Deaember 1903 Sheo Ram Bued aa full 
owner for posseBsion. Oo 9tb January 1914 
the parties came into Court with a corn- 
promise, on whiah the Court waa prayed to 
issue a decree. 

Thereupon the Court decreed poBsession 
to plaintiff with the proviso that the defend¬ 
ant oould redeem one half or the whole 
of the mortgage within one year and so avoid 
either wholly or in part, the eieaution of the 
decree. 

In June I90t) the decree was executed 
and Sheo Ram obtained posseesion as 

owner. ^ 

In 1919 the present suit by the mortgagor s 
BOOB was instituted, and the prayer was for 
redemption on the ground that the decree 
of 1S04 created a fresh mortgage which still 
subsisted. 

The Courta below held, following Vibi Sahai 
V. Ramil LoKO.that the mortgage still 
Bubaisted and decreed for the plaintiffs, 

On second appeal to this Court, the 
Division Bench, doubting the oorrectcesB of 
Debi Sa^o» v. Ram)i Lai (1). referred this 
and three other oases to a Full Bench. 

In our opinion this appeal should succeed. 
In Debi Sahai v. Ramji Lai (1) the precise 
teims of the 6rst Court’s decree on the 
compromise are not reproduced but it would 
appear that the decree was a decree for 
possession as owner eubieot to certain oondi- 
tioDB, by fuldlment of which the mortgagor 
might avoid execution. After full oonsidera* 
tioD, we regret, with all deference, that we are 
unable to accept the view that each a decree 
created a fresh mortgage. 

Debi Sahai v. Ramji L d (1) is a somewhat 
lengthy judgment, but it decided in reality 
only one point, tns., that, in the oiroumetanoes 
described, the decree of the Court creates a 
fresh mortgage between the parties. 

The learned Judge’s reasoning, however, 
is bard to follow, for in the body of their 
judgment, they find that the decree of the 
Court on the compromise ia not wholly 
illegal and cannot be treated as a nulliiy ; 
it is only the condition which is intended to 
operate by way of conditional sale and 
which ia embodied In a decree...that must be 
treated by the Courts, under the imperative 
provicione of section 10 of the Punjab Aliena* 
tion Act, as wholly null and void. 

(l) .46.Ind.l0aB.S460j M P.B. |1916j 127 P.W.R. 
1018. 


gl3 


Even if this view be accepted, and the 
offending portion of the decree be excised, 
the remainder gives the decree holder posses¬ 
sion as full owner not as mortgagee, and 
that fact would preclude all eubsequent 
redemption. 

A decree once granted cannot be challeng¬ 
ed on the ground that it is baaed on a 
nullity ; a decree based on a void contract ia 
good until it ia set aside in appeal, and 
a decree based on a void mortgage contract 
cannot be otherwise regarded. 

If then it is only the provision which 
provides for conditional sale which is voidfl 
we are left with (bat portion of the agree* 
ment and decree, which gives the plaintiff 
a right of entry as owner which again 
leads 08 to absurdity. 

But we are left with the question whe* 
ther a compromise, as above described, does 
amount to a fresh mortgage. 

Now, it is quite conceivable that the parties 
by compromise should create a fresh mort* 
gage by which (he terms of the original 
mortgage are extended or modified and the 
compromise and decree might iovolve even 
a trarsfer of possession to the mortgagee at 
mortgagee. But where neither on the mort¬ 
gage covenant, nor on the compromise* is 
the mortgagee as eueb entitled to posBession, 
a decree awarding him possession, if be 
ever gets it, as full owner, eannot be regarded 
as creating a fresh mortgage. On the 
contrary, such a decree determines the mort* 
gage either by redemption or by foreclosure. 
Judged by the intention of the parties, the 
transaction was not in the nature of a freeb 
mortgage, for their inteutionlwas that, after a 
further period of grace, the mortgage should 
be determined. Judged by the decree, the 
same result is arrived at, for the mortgagee 
is given a period of grace to avoid fore- 
closure, but on bis failure to avail himself of 
the period of grace, the mortgagor secures 
an absolute title with possession. 

It is instructive to compare a decree in an 
ordinary suit for foreclosure with that in 
this case. A reference to Order XXXIV, 
rule 2 of the Oode shows that the Court 
must pans a preliminary decree deolaring 
the amount due and giving the mortgagor a 
period of grase not exceeding six months 
wherein to pay that amount into Court. 

It would be idle to argue that this deeree 
creates a fresh mortgage merely beeauae tb« 
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amount payable is determined and a period 

of grace not contemplated by the original 
mortgage is soDseded. 

In tbii oase, the Court deoreed poaBeesion 

eieantion for one year doring 

ro’’whole“„r“"tt:' 

.relied.'’'’''' 

The mortgagee took posaesaion as foil 
owner (he was entitled to poseession in no 
other eapasity) and hae been holding as full 
owner adversely ever since. We accordingly 

Appeal arceptcJ. 


desirable that aU capable of beiug called should bo 

exanuoed to remove all soapicion of fraud. The mere 

that one attesting witneas toa Will is 
not called would not invalidate the Will provided 
there were two attesting witnoisea aa required by 
law. Cp. 821 , cols. 1 it 2.J ny 

Where unattestcd alterations occuj- in a Will, the 
presumption of law is that such alterations were 
made after the execution of the WiU, but this pre- 
sumption may be rebutted (1) by direct evidence 
ahowiug that the altcrationa accord with the obvious 
intention of the tesUtor, aud ( 2 ) by internal ovidence 
«? .. y‘“'orcutres drawn from the condition of the 
Will [P. 822, col. 2; p. 828, col. 1.] 

Appeal against the judgment of Mr. Justice 
Uhaudhnri, dated the 28th August 1918. 

Mr. A. N. Ohatidhari^ (with him Mr. 

Os 0, Bosc)^ for the Appollaots 

The Hon’ble Mr. T. 0. P. Gibbons, Ad- 
vooate General (with him Mr, B. K. Qhose), 
for the Respondent. 


OALOUTTA HIGH COURT. 

Appeal prom OaioniAL Dicrei No. 91 

0¥ 1918. 

April 7, 1920. 

Frc#««f:-_jQBtiae Sir Asutosh Mookerjee f 
and Justice Sir Ernest FJeteher Kr’ 

SURENDRA KRISHNA MONDAL-l 

Defehdirt—Apiellaiit 

versus 

Sreemali RANEE DASSI— Pt.iKTirr- 

«• If RtiPOWDiMT. 

nill-Exc.u(ton,proo/ of^Burd^n, hoxv di,cha, 

AH r®®’ mind-Uoshle u Unc9$, , 

wi(ne»ses, necessity/nr calling^UnoUet 

prop^VndP^" 

scien^ of the Court that the instrumo'^t so pi 
pounded IS the last Will of a free and capJI 

and the fact of execution. [ 

_ A hostile witness is one who from the inann 
10 which he gives his evidence shows that ho 
not desirous of teUbg the truth, and when sue 
• witMss is treated aa hostile and examined I 

M to gat rid c 

part ^ hii ustemony. [p. 819, col. l.J ^ 

Althoogh, In order to prove due otoontion of ai 
inrtTMent reqniring atteaUtion, It Is, in genen 

oau one of them, but in the case of a Will, it ii 


JUDGMENT. 

Mookerjee, J.— This appeal is directed 
against the grant of Letters of Administra* 
tion, with a copy of the Will annexed, to 
the estate of one Raj Krishna Khan 
who died on the 20th November 1917. 
He was born in 1897 and in 1914 was 
married to a girl twelve years old. At 
the time of his death, he left him surviv* 
jog his mother, his minor widow and an 
infant brother, He was a member of the 
well-known family of Khans of Mankandu 
of the District of Hoogfaly and possessed 
properties of considerable value. He had 
taken to evil ways very early and was 
addicted to wine and women ; for six or 
seven years before bis death, he bad kept a 
woman of the name of Sosilabala whom 
he did not abandon even after his marri* 
age On the 4th November 1917, be went 
to Pori for a change; the party consisted 
of five persons besides himself, namely, 
bis manager, Bibbnti Bbusan Makerjee, 
his mistress. Susila, another woman of (he 
name of Puti, who apparently cooked for 
them, a banger on of the name of Binod 
and a sarvant Bipatram Kahar, who had 
been in hie employ for about a year and 
a half, Raj Kriehna bad been to Puri in 
the year previous and had stayed in the 
house of one Krishna Ohandra Oucbikai 
a Panda of (be temple of Jagannath. On 
the ooeasioQ of the seeond visit also, be 
took up bis residence in a house of the 
Panda osar the gate of the temple. Oo the 
15th November Raj Krishna was taken ill 
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at Pari, and it ia said that as his goodi* 
tion did not improve he eieoated the dia* 
pated Will on tbe forenooD of the l&tb 
November 1917. He died tbe afterno'iD 
of the 20th November )917. The party 
retarned to Oalsatta on tbe moroiog of 
tbe 22Dd November. On the 23rd Marah 
1918, Rani Deai, tbe mother of tbe testator, 
applied for Letters of Administration with 
aopy of the Will annexed, for the ose and 
beneOt of her infant son, Bankim Chandra 
Khan. Tbe estate was valued at Rs. 3,09,708. 
The applieatioD was aopported by tbe 
affidavits of two of tbe attesting witnesses. 
A oaveat bad been already lodged on the 
27th November 1917, by Sarendra Krishna 
Mondal, tbe father of Bbramarbala Dasi, 
the widow of the deoeased. After a pro- 
tratted trial, Mr. Jaetiee Obaadari same to 
tbe oonelasion that the Will was genalne 
and had been daly made and attested. 
This eonolasioD baa been eternnoosly as¬ 
sailed on behalf of tbe appellant and the 
jadgment under appeal has been subjeoted 
to a searobing sritioism. 

The Will, as already stated, is 
alleged to have been eieouted ou tbe 
forenoon of the 19th November 1917. 
There is praotisally no evidente as to 
what happened to the testator during tbe 
first ten days of bis stay at Puri ; but 
we know this muoh that bis manager, 
Bibhuti Bbusan Mookerjee, who had 
assompained him from Oaloutta on the 
4th November, left Puri tbe very next 
day and returned to Galautta. On tbe 15th 
November, Bipatram telegraphed to Bhibuti 
as follows : Babu slok ; moneyless ; wire 
money; otherwise oome*'. Bibhuti, on 
reseipt of this message, forwarded Rs. 25 
by money order, and next morning (15th 
November) wired baok : “Sent Rs. 25 by 
money order yesterday.” The ease attempt¬ 
ed to be made out in tbe evidence is 
that the illness of Raj Krishna did not 
take a favourable term, and be was 
attended, from the 16tb November, by a 
medical praotitioner named Haris Chandra 
Rao, On the evening of tbe 18th Novem¬ 
ber, while Baj Krishna was apparently in 
considerable distress, he expressed an 
. apprehension that be might not survive. 
On this Susila began to cry. Thereupon 
Baj Krishna promised to make provision 
lor her and asked Bipatram to procure one 


or two demi papers so that be might 
make his Will Early next morning, 
SusiU, Puti and Binod went to take a bath 
in tbe holy tank of Markanda. Bipatram, 
during their absence, proonred the demi 
paper. Raj Krishna dictated and Bipatram 
took down on slips of paper what Raj 
Krishna said. Bipatram, it mast be 
mentioned here, did not know bow to 
write Bsngali and was probably very 
imperfectly aoqaainted with tbe Bengali 
langnage. He accordingly wrote down i o 
Kaitbi character wbat was said by bis master 
and the result was a jargon of an extra¬ 
ordinary and unprecedented character. Tbe 
draft was read out aod was altered n 
one respect, namely, as regards tbe amount 
of maintenance for tbe wife of tbe testator, 
which was raised from Rs. 40 to Rs, 50. 
Bipatram then copied the contents of tbe 
pencil draft on the demi paper in ink 
and read out tbe doonment, Uis master 
thereafter asked him to make an addition, 
which was written out by Bipatram on 
the left band margin of tbe document. 
Bipatram then signed his name by order 
of his master, and made over to him the 
pencil draft and tbe demi paper. Raj 
Krishna tore off tbe draft, kept the demi 
paper under tbe pillow and asked Bipatram 
to go and fetch the Panda and tbe Doctor. 
On the way, be met tbe Cbaridar (an 
officer of the Panda) and requested him 
to send tbe Panda. He then went to the 
Doctor who promised to call at 11 o’clock. 
He next went to tbe Telegraph office and 
sent a message to tbe manager at Calcutta 
io the following terms : "Babu seriously 
ill i moneyless ; come immediately.” This 
telegram, as appears on tbe face of tbe 
message, was handed in at 11-30 i. h. and 
reached Calcutta 12-34 f. h. Bipatram faae 
sworn, however, that he made over the 
paper to the Telegraph clerk actually much 
earlier than tbe time noted on tbe message. 
He then returned to the house. Tbe 
Panda, tbe Cbaridar and the Doctor 
arrived at about 11 o’clock. Raj Krishna 
took out tbe dooumeot from under the 
pillow. After some conversation, the docu¬ 
ment was, at the request of Baj Krishna, 
read out by Bipatram, Bij Krishna then 
executed it, affixing his signature in two 
places, once under the main writing, and 
again under tbe marginal note. The documeot 
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was next atteited by the Panda Krishna 
Chandra Gaohike, the Charidar Hari Bandha 
Mahanti, and the Doctor Haria Chandra Rao, 
it was then placed inside a portmanteaQ. 
Next morning Bibhnti arrived from 
Caloatta. There has been some controversy 
as to whether Bibhati was at Pori on the 
19th November, when the Will is said to 
have been execnted. Thera is no room 
for doobt that the Doctor is mistaken on 
this point, and the evidence shows eon- 
claeively that on receipt of the telegram 
sent on the I9th November Bibhati 
started from Calcutta in the evening and 
arrived at Pari the next morning. When 
Bibhati arrived Raj Krishna made over the 
Will to him. On that day a telegram 
was sent by Bibhati to Calcutta in the 
following term* : * Raj Krishna better ; we 

start to morrow ; send Gari”. This 
message wap, as noted on the telegraph 
form, handed in at 3-5 p. m. and reached 
Calcutta at 4*5 p. m. The evidence shows 
that Raj Krishna died that afternoon, and 
there has been much speoalation as to 
why this false message was sent ; it is 
safBaient to say that the point has not 
been satisfactorily cleared ap. Bibhati and 
other members of the party left Puri on 
the 2l8t and arrived at Calcatta the 
next morning. On that very day the Will 
was taken to the Solicitor for the pro- 
pounder. Such in oatline is the story of the 
events which are alleged to have taken 
place at Puri between the l.Hh and 20th 
November 1917, and we have to determine 
whether this version is oabstantially true. 

There has been some discussion at the 
Bar to the burden of proof in this class 
of cases where a Will is set up as executed 
nnder unaeual circumstances. It is suffi- 
oient to recall, in this connection, the observa¬ 
tions of Baron Parke in Baker 7 , Bail (1): 

*'lf the party upon whom the harden of 
the proof of any fact lies either upon bis 
own case, where there is no oondiotiog 
testimony, or upon the balance of evidence 
where there is, fails to satisfy the Tribunal 
which is to decide of the truth of the pro¬ 
position which be has to maintain, he must 
fail in bis suit. And thus in a Court; of 
Probate where the onus prohandi most 

( 1 ) (1838) 3 Moo. P. 0. 317] 12 E. B. 10201 46 R. 
ft. 68. 


nndoabtedly lies upon the party pro¬ 
pounding the Will, if the conscience of the 
Judge, upon a careful and accurate oon- 
sideration of all the evidence on both 
sides, is not jadicially satished that the 
paper in qaestion does contain the last 
Will and testament of the deceased, it is 
bound to prononnos its opinion that the 
instrument is not entitled to Probate. And 
it may frequently happen that this may 
be the resnlt of an inquiry, in oases of 
doubtful competence in particular, without 
the imputation of wilful perjury on either 
sides, or it may be; the Judge may not 
be satisGed on which side the perjury is 
committed, or whether it certainly exits. ” 

To the same effect are the observations of 
Lord Brougham in Panton v. Williams (2) ; 

Thera is no duty cast upon the Court 
to strain after Probate, and to grant it 
where grave doubts remain wholly unre- 
moved, and great difBoulties oppose them¬ 
selves to our progress, which we are quite 
unable to sarmount. It may suffice to say 
that the proof eminently lies on him who 
sets up a Will, and farther that it is more 
fatal than to his adversary if he leaves 
difficulties entirely without explanations. It 
is much less material that those who seek 
to impeach a testamentary instrument should 
be unable to explain certain things in their 
ease and should be forced to admit that 
their argument is not in every point con* 
sistent with all the fact*, than that they 
who seek to establish the Will should give 
no rational, consistent or iotellfgihle 
solution of those difficulties which eocum* 
her their suppositions and obstruct the path 
towards the conclusion they would have 
ns arrive at. 

We have, consequently, the firmly establish¬ 
ed rule that the onus probandi lies m 
every case upon the party propouoding d 
Will, and, in the words of Baron Parke in 
Barru v Rutlin ( 1 ), he must satisfy the 
oonacience of the Court that the iostruoieDt 
80 propounded is the last Will of a free and 
capable testator. The burden of proof thus 
oast upon the proponnder is, in general, 
discharged by proof of capacity and the 
fact of execotioD and when these have 


2 ) ( 18 * 8 ) 2 Curt. 680.163 B. R. 49S| Rerersed 

iS) 2 Notes of Cases XZI. ... 

3) (1838) 2 Moo. P. 0.460 at p. 482] 1 Curt. 6I4| 
t. R. 128] II B. R. 1089. 
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boBD provod, the Oonrfc will, under ordinary 
eiraometantee, aisome from them the know* 
ledge of and absent to the eontente of the 
inetrnment by the deceased, and, without 
reqairing farther evidence, will pronoanee 
for the Will. 

Now, in the oaee before ne, the Will 
was ohallenged by the eaveator on two dis¬ 
tinct groands, namely, dret, that the Will 
was not genuine and that what porported 
to be the signataree of the deseased on the 
doonment bad been forged ; and, sesondly, 
that the testator had from the 18th Novem¬ 
ber to a few boars before his death given 
himself np to a bout of eontinaous drinking 
and wae not in a 6t sonditioo physically 
on the 19th November to execate the 
docoment. As regarde the Bret of these 
grounds, no serioae attempt was made in 
the Ooart below on the side of the caveator 
to assist the Ooart to arrive at a decision. 
On the other hand, the propoander pro¬ 
duced various eignaturea of the deceased 
whose genaineness coaid not possibly be 
called in question. There is a striking 
resemblance between the two sets of 
flignatares, bat not that absolute ideality 
which in many instances may famish 
indications of deliberate imitation by the 
•arefol forger. Mr. Jastice Ohaadhri, on 
this part of the case, placed reliance upon 
we testimony of Babu Sailendra Nath 
Ghosh, a Solicitor of this Court, and 
Baba Surendranath Kondu, a Pleader of the 
Alipore Oonrt, both of whom had ample 
opportunities of forming an opinion as re¬ 
gards the handwriting of Raj Krishna, and 
from their knowledge of hie eignatare, 
stated their belief that the siffoatured od 
the Will were made by the deceased. Ip 
this Ooort no attempt has been made to 
impeach the validity of this oonclasion and 
we accept the 6nding that the eignatares 
are genuine. 

We have next to consider the question 

of testamentary capacity, that is, whether 

the testator had, at the time, sound mind 

within the meaning of section 46 of the 

Indian Saocession Act. The reqnirements 

of the law on the subject are beyond 
dispnte. 

Mere ability to sign one’s name does not 
necessarily imply the possession of the full 
menial powera requisite for a valid dis- 
poiition or property. Nor is it snffloient 


to show that the testator was conseions 
when he executed the instrument. As 
Oresswell, J.. said in S^fhn v. Hopw:joi (4). 

It is not suflScient in order to make a Will 
that a man should bs able to maintain an 
ordinary conversation and to answer familiar 
and easy queatioos. He must have more 
mind than suffices for that. He mast 
have, what the old lawyers called, 'a dis¬ 
posing mind’, be must be able to dispose 
of his property with onderstanding and 
reason. Thie does not mean that he should 
make what other people may think a 
eenslhle Will or a reasonable Will or a 
kind Will...But he must be able to under¬ 
stand bis position ; he must be able to appre¬ 
ciate his property, to form a judgment 
with respect to the parties whom be chose 
to beneSt by it after death, and if he baa 
capioity for that it aaffiaes,” Sir John 
Nicholl observed in Marsh v. Tyrell (51: "it is 
a great but not an onoommon error to sup¬ 
pose that, because a person can anderstand a 
question put to him and can give a rational 
answer to such question, he is of perfect sound 
mind and is capable of making a Will for any 
purpose whatever, whereas the rule of law, 
and it is the rule of common sense, is far 
otherwise." Redfiald, J., said in Oonverse 
V. Ooriverse (6\ in order to exeonte a valid 
Will, one must have sufficient active memory 
to re call his family and bis property and to 
form a rational judgment in regard to the 
deserts of the one, and the disposition of 
the other with reference to such deserts.” 
This was emphasised by flanoen, J., in 
Burdstt V. Thompion (7), where he modiBed 
his previous observation in Boujhton v. 
Kntghl (B) ; — 

W bateyer is the highest degree of sound¬ 
ness of mind, is required to make a Will. 
From the character of the act, it requires 
the consideration of a larger variety 
of oirsumstances than is required in other 
acts, for it involves reflsetion upon the 
claims of the several persons who, by nature 
or through other oiroumstanoes, may be 
supposed to have claims on the testator's 


(4) (1858) 1 F AF.578 at p 579. 

(6) (182H) 2 Hagg. Eco. 84 at p 122| 162 B. R.793. 
(1849) 21 Vor. (i8i 62 Am. Doo 68 

(7) ilh73) 8P. AD.72/i. 

(8) (18/8) 3 P. A D. 04j 42 L. J. P. 26, 23 L. T, 
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bounty, and the power of ooneiderinff these 
several olaiius and of deteriDining in what 
proportions the property eball be divided 
amongst the olaimants." To the same 
effest ere the observations of Erskine, J., in 
flarifood V. BaJ(er (9': *'A testator roost not 
only be able to onderstand that be is by bis 
Will giving the whole of his properly to one 
objeot of his regard ; but that he must also 
baveoapaoity to eomprehend the extent of his 
property, and the nature of the olaims of 
others,whom, byhie Will, he is ezoluding from 
all partioipation in that property ; and that 
the proteotioD of the law is in no oases more 
needed, than it is in those where the 
mind has been too muoh enfeebled to 
•omprehend more objeots than one 
Woowf^ih Chunder Btsua$ v. Bashmohini Dan 
(10) ffTirroed hy the Judioial Committee 
in Ba$h Mohtni Dasi v. Ume$h Ohundfr (11), 
Suiit Fumar Banerjee v. Apsori Debt (12). 
This is net a novel role but is disiated by 
plain oommoD sense and has been reongnised 
for over three oentnries ; Morquett of Winches^ 
ter'i caie (\3), Combe's caee (14). This does 
not imply, however, that the testator roust 
possess these qualities of the mind in the 
highest deoree possible, or that he must 
poerees them in as large a measure aa he 
may formerly have done (hough the mind may 
have been in some degree debilitated and the 
memory may have beoome in some degree 
enfeebled, it is soflioient that there is enough 
left to enable the testator clearly to dieoern 
and disereetly to judge of all those tbinga 
and all those oiroumstenoes wbtoh enter into 
the nature of a rational, fair and just testa¬ 
ment, [Per Ooikborn. 0. J. in Banks v. Good 
feUfW (15) siting with approval Den v. 
VoncUve (16)]. Now, in the present esse, the 
caveator speeiBeally alleged that Raj Krishna 
was, from the €0sets of drink, in suoh a 
eonditioD on the morning of the Idth 
November that be was really not sompetent 

(9) (1840) 3 Mooro P. C. 282; 18 B. R. n?i CO R. 
R. 87. 

(JO) 21 C. 2701 '0 Tnd. Dec. (n. n ) 818. 

(11) 26 C.824 (P. Ch 26 LA. lOOi 2 C. W. N. 321 j 
7 r'er. P. C. J. 2 f 85 13 Id( 1. Dec (N. b.) £37. 

(12) 27 iDcl.CaB. 276; 20 C, L. J. £01; 10 C. W. N. 
820. 

(13) (16f0) 6 Coke 23; 77 B. R. 287. 

(14) 0608) Moo. K. B. 760; 72 E. R. 888. 

(16) (1870) 6 Q. B. 649 at p. 667/ 89 h. J. Q B. 
237; 22 L. T.818 

(If) (1819) 2 Sootbard V. J. UwOeO. 


to make a testamentary disposition, Tbo 
evidenoe negatives this theory and points to 
the ooDolusion that even if be was not 
wholly free from the ezeiting influenee of 
drink at the time when the Will was exesntsd 
the ezoitement, if it existed at that time, did 
not exist in such a degree as to prevent the 
testator from appreoiating and understand¬ 
ing the testamentary act in all its bearing. 
This would fllearly not invalidate the Will. 
At/rey V. Bill (17). and Banks v. Qoodfellovf 
( 1 .^). 

The truth is that there was no serious 
attempt to make out the ease alleged in the 
oaveet. The cross examination of the wit¬ 
nesses was rather directed to show that the 
flooditioo of the testator, due to illness, was 
such that be most have lost testamentary 
capacity, From this standpoint, the case 
is not wholly free from diBBonlty by reason, 
principally, of the mode of examination*in- 
chief and eross-ezamination of the two impor¬ 
tant witnesses who were examined on 
aommission at Puri. Under Order XVl, rule 
19, Civil Procedure Code, the Panda and 
the Doctor, who resided at Puri, more than 
200 miles distant from Calcutta, could not 
be summoned to attend in per&OD and^ give 
evidence in Court, consequently, a sommiss^n 
had to be iffued for their examination. We 
rfgret to obferre llmt the examination-in* 
chief, as also the oross-examinatioD, wore 
conducted in a manner open to grave 
lion. Not only were the proceedings undaJy 
prolonged, sometimej by an attempt to shake 
the credit of a witness by introduction ot 
evidence to contradict him in violation of o 
provisions of section 1B3 of the lu i*® 
Evidenoe Act. but leading questions wore 

put in examination in chief in oontravcnioB 

of other provisions of the law. It bss 
maintained before us that as the proponn er 
was obliged under section 68 of the In la 
Evidence Act to call the altecting witnesc lo 

the Will, such witness should be *^«»*«° **.“ 

witness sailed by the Court end liable to db 

eross-ezamined, as a roetter of right, y 

parly citing him. In our 

eonteniioD cannot bo upheld. 

the Indian Evidence Act „n 

Court mof, in ite difcrction. 

who calls a wiinese lopui any 

him which might be put in croee examination 

(17) (1824) 2 Add, 208; 162 E. B. 269, 
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by the advei^p party. There iii, io this 
reepest, DO dietiootioD od prioeiple bettveen 
ao attestiog witness whom a party is obliged 
to aall and any other witness whom he may 
•iteofhisowo ahoiae. Bat the Coart may, 
ID the ezeraise of its disaretioo, bo more 
easily pereoaded io the former ease than the 
latter. In view of the provisions of the 
Indian Evidenee Aot, it is thos plain that there 
IS DO room for appliaation, in this aoantry, 
of the view taken in the eases of Bowman v. 
Bowman (18), Jackion v. Thomaion (19) and 
Oolei V. Oolcs (20), that a neaeseary witness, 
that is, one whom a party is aompelled to 
sail and who may, therefore, bo aonsidered 
rather the witness of the Ooart than of the 
party, as an attesting witness to a Will, [Gill 
V. Qill (21) can be disaredited as of right 
by bis own eide. It is, indeed, donbtfol 
whether the prinoiple reaogoised in these 
eases, ihoagb reaently affirmed in Jones v. 
Jones (22), is still good law in EngUnd. 
^nce V. Manning (23), Fhillip$ v. Davis 
(24). Per Deane. J. Bat two important 
points most be borne in mind ; brst, that 
a witness is aonsidered advst'se when, in the 
opinioDof the Jadge, be bears a hostile animas 
to the party aalling him and not merely when 
bis testimony eontradiots bis proof j in other 
wwds, as Wilde, J., remarked in Coles v. Coles 
(20), a hostile witness is one who, from the 
manoer in wbiah be gives his evidenee, 
•bows that he is not desiroas of telling the 
troth ; and, secondly, as Lord Campbell, 
0. J., observed in Faulkner v. Brine (25), 
when a witness is treated as hostile and 
•rots-examined by the party aalling him 
this mast be done to disaredit the witness 
altogether and not merely to get rd of 
part of bis te<atimoDy. These prinoiples 
have all been disregarded in the examination* 
in>ehief and aroes^examination of the 

Panda and the Doctor. The Oommie- 

Bioner eontd not ezeraise the diseretion vested 


(18) (1840.41 2 Moo 4 Bob. Ml. 

\ T* ‘ ' Q B ll:8Jur. 

7^ lai a R ^ 

(2«1 il r J* 

T. 697»87 w. B 7^0 ^ 

(851 P 

(85; (1868; 1 p. fl; p,254. 


in the Ooart nnder section 154 of the 
Indian Evidenee Aot, and the misabief 
dae to improper oross examination aoald not 
be remedied in the Trial Coart. Conseqaen* 
tly, very little relianoe aan be plaoed npon 
the assertions of the Panda and the Doator, 
and this was the view adopted by Mr. 
Jostioe Cbaadhorl. We are fortiBed in this 
opinion by the suspioioDS alteration in 
the affidavits sworn by these two persons ; 
apparently, aaoording to the affidavit as 
originally drawn ap, they were prepared 
to deolare that the Will was written at the 
diotation of the testator ; these words were 
8abs(>qaently orossed oat for some anexplained 
reason. Notwithstanding this aonolasion, 
there is, however, a sabstantial residoe of 
evidenee addaoed by the proponnder, and 
we oannot deeline to estimate its valae and 
effeot. 

Bipatram Kahar, the servant who aoted 
as scribe, and Sasilabala, the mistress, were 
both examined io Ooart Mr. Jostioe Cbaa* 
dhari has aooepted both of them as witoesses 
of troth, thoagb some of the statements of 
the servant relating to what happened after 
the retorn of the party to Calentta may ba 
open to doobt. There oan be no qaestion 
that, if their testimony is aooepted as sab* 
stantially oorreot, the oase for the propoander 
is folly established. The respondent bas, as 
might be expeoted, earnestly pressed upon ns 
that a Coart of Appeal sboald be extremely 
slow to disagree with the primary Coart on 
a qaestion of appreoiation of oral evidenee, 
and we are not anmindfal that it is always 
diffioolt for Judges who have not seen and 
beard the witnesses to refuse to adopt the 
conelusioo of fact of those who have. Re* 
ference may, in this conneotion, be made to 
the observations of Sir Richard Coach in 
6hama Okaran Kundu v. Kheltromoni Disi 
(^6), and of Lord Collins in Shunmugaroga 
Muialiar v. Manila Mudaliar (27), where be 
quotes with approval the words of Lindley, 

M E , ID Ocghlon v. Cumberland (28) ; sea 
also the graphic descriptioD given by Sir 

(26) 27 0. 621 (P. C.), 27 I. A. lOj 2 Bom. L. R. 
668j 4 0. W. N. 60lj 7 Sar. P. 0. J. 638{ 14 lod. Deo, 

(n b.) 843. 

U7) 8 Ind. Cas 799; 8? M 400j 80 I. A. 186i 10 
C L J. 276: 11 Bom. L. B. I206j 0 M. L. T. 304; 10 
M. L. J.040 P. < 

(2e) (ib98) 1 Ch. 704j C7 L. J. Ch. 402] 79 L, T. 
640. 
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John ColeHdffe, of the diffioolty of appreoiat* 
iog the value of oral testimony from the 
written reaord ; Beg. v Verirand (2j). No 
Q sefal porpose would be observed by an 
attempt to formulate a general priooiple 
applioable to all snsh oases where appreoia- 
tioD of oral testimony is onnoerned. The 
deoisioDS reviewed in Lnlhee ^fahomed v. 
Da'ia6Aat Jivanii Guzdar (.10) show that two 
ootdioting view points have to be reoonoiled, 
namely, on the one hand the undoubted 
duty of the Oourt of Appeal to review the 
reoorded evidenoe and to draw its own 
inferenoes and oonolnsions, and, on the other 
hand, the unquestionable weight whioh might 
he attaohed to the opinion of the Judge 
of the primary Court who had the advantage 
of seeing the witnesses and notioing their 
look and manner. In the present ease we 
have oarefully sorutinised the testimony 
of Bipatram and Sueila in the light of the 
rearshing oritieisms made by Mr, Chaudhuri. 
We have not overlooked the position in 
life of the two witnesses ; but, olearly, it 
eannot be affirmed as a general role that 
a person is not trustworthy beoause he is 
in reeeipt of a small salary, or that a woman 
is not reliable as a witness beoause she 
is deBoient in virtue. The statements of 
these two persons, so far as an opinion may 
be formed from the written reoord, have on the 
whole the ring of truth. Bipatram takes 
no beneBt under the Will ; Sasila no doubt 
reieives an annuity of Rs. 40 a month and 
there is a direotion for payment of all her 
debts. The olroumstanoe that she is a legatee 
under the Will and was with the testator on 
the day the Will was prepared, must do doubt, 
on well established priuoiples exaite to some 
extent the snspiaion of the Court and oall 
upon it to be vigilant and jealous in examio> 
iog the evidenoe in suppport of the instrO' 
ment, Barry v. ButUn (3), Baker v. Balt 
(1), Tyrrell v. Painlon (31), Oopetsur DitU v. 
Biitetiur Dutt (32) But it oanoot be over 
looked that she was not present in the house 
when the Will was prepared under thedireo> 
tioD of the testator. She was not in the room 

(29) (1867) IP.C. 620 at p 68Rj 4 Moo. P. O. 
(h. b.) 480, 38 L. J. V. 0. 61, 18 L. T. 752i 16 \V. H. 

9i 10 Cox. 0. 0. 618, 18 K. II. 391. 

(SO)' 34 Ind. Cbb. 807, 43 C. 833 at p. 840, 23 C. L. 

J 100. 

(31) (1604) P. 15], 6 R. 610, 70 L. T. 463; 42 W. R. 
343. 

(.32) 13 Ind. Oai. 677( 16 C. Vf. K. lO^t 30 0. 213. 


OASIS. 


[1921 


when the Will was exeouted; she has not 
propounded the Will and apparently has not 
interested herself in these prooeedings ; and, 
finally, the amount of the annuity granted 
to her is praotioally insignifioant in relation 
to the value of the estate left by her para* 
mour. The dei^oriptions given by the servant 
and the mistress are substantially in agree* 
ment, and the minor disirepaooies pressed 
upon our attention only tend to show that 
they are not tutored witnesses. On their 
testimony, the Court may justly base the 
eonolusion that Raj Krishna had teetamen* 
tary oapaoity when the Will was prepared and 
executed. No doubt, the evidenoe shows that 
be was very ill and possibly his sofferiog 
was aooute. Bat the manuer in whioh he 
gave direotions for the preparation of the 
Will shows that bis mental faoulties were 
unimpaired. 

Mr Chaudhuri, who has argued this appeal 
with great oare and earnestness, has, however, 
very properly emphasised what he called 
improbabilities and suspioions oiroomstanoes 
and has pressed us to rejeot as untrust* 
worthy the evidence adduced in support of 
the execution of the Will by a testator of 
sound disposing mind. The respondent 
on the other hand, has contended that the 
Court shonH not allow its deoision to be 
affrofed by o msideration of probabilitto*i 
when thtre is direct positive testimony to 
ru "iport the caFO for the propounder ; and has 
in this connection relied upon the decisions 
of the Judicial Committee in Bombay OoBon 
Manufacturing Co. v. Mctilal (33), and 
Ohotey Nrtrain Singh v, Battin Koer (34). In 
the first case, Sir George Farwell, said : 

“The Appellate Court refused to accept as 
ooDolusive the judgment of the lower Court 
aa to the veracity of the witnesses. It is 
doubtless true that on appeal the whole ewe, 
ineluding the facta, ie within the jarisdiction 
of the Appeal Court. But, generally epeakiog, 
it ie undesirable to interfere with the fin • 
inge of fact of the Trial Judge who sees and 
hears the witnessee and hae an oppoj^tunity 
of noting their demeanour, espetially in 
eases where the issue ie simple end depends 


(rfB) 29 Ind. c»8. 229, 8f» B. 886, 42 I. A. m IJ 

3. W. N. 017, 17 M. L. T. 403, 

3. L. J. bZfi 17 Bom. L. R. 465, 2 L. ff. 521| (19 f 

tf. W. N. 788 iP. 0. . ^ ^ „ V n J 

(84) 23 0, 619 (P. 0.)( 22 I. A. 12, 6 Sar. P. 0. 

i6l{ I! Ind. Dec. ^.v. f.) 840. 
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on the oredifc whioh attaohes to one or other 
of eonflietiDg witnesses. Nor abonld bis pro- 
noaneement with reepe^t to their oredib’lity 
be pot aeide on a mere ealoalation of probabil¬ 
ities by the Court of Appeal. Jn making 
these obeervations, their Lordihips have no 
desire to reatriot the discretion of the Appel¬ 
late Ooorla in India in the oonaideralion of 
evidenoe. They only wish to point out that, 
where the issue is simple and atraightfor- 
ward, and the only question is whioh set of 
witnesses is to be believed, the verdict of a 
Judge trying the oaae should not be lightly 
disregarded.” 

In the, seoond case, Lord Watson, said : 

Ihe theory of improbability remains to be 
oonaidered ; and the hrat observation whioh 
their Lordships have to make is that, in order 
to prevail against such evidenoe as has been 
adduced by the respondent in this oaae, an 
improbability most be clear and cogent; it 
must approach very nearly to, if it dees not 
altogether constitute, an impossibility. * 

We shall, ooneequently, refer to the chief 
oircomstanoes which, according to the appel- 
lant, make tbe case for the propoonder so 
improbable and suspioioie as to justify the 
rejection of the positive evidence as con¬ 
cocted and unreliable, 

^ As regards the surrounding circumitancea, 
it IS urged that as tbe testator might easily 
have secured tbe services of a oompetent 
lawyer at Pori (where there is a District 
Bar) he oculd not have relied upon a servant 
on small pay who wac ignorant alike of the 
language and of the script used by Bengalis, 
ibis, no doubt, is a matter for legitimate 
comment. But to assort that what is 
alleged to have been done was im¬ 
possible, is a proposition which verges too 
closely on tho absurd to be seriously 
entertained. Oo tho other hand, it would 
not be eurprising if Rajkrishne, who had 
gone to a strange place with a mistros.*, felt 
Mluctant to call in the aid of a respectable 
Pleader or Mukhtear. As regards tbe witnes- 
868, the persons who aro alleged to have 
attested, are precisely tbe men who might be 
oxpeoted to do so—tbe Panda,ooder wboas pro» 
l^BotioD, as It were, the testator hod taken up 
bis residence, tbe Charidar, an officer of the 
J-aoJa, the Doctor who attended him, and 

servont. Tho omission to 
Oharidar baa been justly com- 
mented upon. For, although where an in- 


strument requiring attestation is subscribed 
by several witnesses, it is in general sufficient 
to call only one of them (Indian Evidence 
Act, section 68), in the oa^e of Wills it is desir¬ 
able that all capable of being called should 
be examined to remove all suspicion of fraud: 
^MacQT^g r v. Topham Amlrew v. Mctlev 
(36), Bindion v. Kerteu (37)]. It has, indeed, 
been suggested that tbe Charidar has been 
kept back, because be did not attest tbe 
Will at the time of execution, but only affix¬ 
ed bis signature later. This, if trur. is not 
of much moment: the validify of the Will 
is not affected thereby, provided it is estab¬ 
lished that there were two attesting witnesses 
as required by law. Nor can importance be 
attached to the failure to examine the cook 
and the hanger-on. Farther, we are not prepar¬ 
ed to attach any weight to the suggestion 
that the Will was prepared on the 20th 
November, after the arrival of the manager, 
Bibbuti Bhusan Mukerjee, from Oaloulta. 
This rests on a very slender basis, namely, 
tbe statement of tbe Doctor, made with con¬ 
siderable hesitation, that Bibhoti was present 
at the time when be attested tbe Will. We 
cannot ignore the fact that this hypothesis 
was not put forward in the oaveat, which 
was 61ed after tbe legal advisers of both 
parties bad visited Pori, as they did shortly 
after tho Will bad become known in Calcutta. 
The attestation clause signed by the Doctor 
states expressly that the document was 
sigued by the testator at 1130 a. m. on 
the 19th November. Consequently, there 
is no room for possible contention that the 
Will was manufactored by Bibhuti after his 
arrival from Caloutta, and either after the 
death of the testator or so soon before bis 
death that he must have lost all teatamen- 
tary capacity by that time. We must hold, 
then, that the Will was prepared, executed' 
and attested on the forenoon of tbe 19th No¬ 
vember and could not have been inspired hv 
Bibhuti. ^ 

As regards the contents of the Will, we 
have to examine tbe argument that tbe dis¬ 
position is so improbable that it could not 
have been made by a person in the position 
of the testator. Tbe disposition may be 
sommarised as follows:—(1) an annuity of 

Rs. 50 a month to the wife of the testator • 
(fir,) (ISROJ 3 U. L. c. 1.12 at p 1*6: 10 E R S' ' 

I3C (IW>2 12C, B. X. s.> 6i 1; 82 L. J. C P 19ft 
183 U. R 421; 142 K R. 1243, i - 128? 

(<>7) (l<65) 4 Bum. Ecc. L 110 at pp. igo 
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2) RD annoity of Rs. 40 a month to his 
miiitress and payment of all her dehta, and 
(3) an annaity of R^. '2^ a month to bis 
manager, Bibhnti BhQ«an Mokerjflp, who is, 
in addition, released from liability to aoooont 
in respoet of oertain expenses intarred, and (4) 
bequest of the reaidDe to his infant brother. 
It may be sonoeded that, in view of the inoome 
of tbe estate, the amount of the allowance 
fixed for the wife does look inadequate Bat 
it mast be remembered that the nnbappy 
girl was not mnoh of a wedded wife to the 
depraved young man, who, from before bis 
marriage, bad led a life of debauohery and 
habitually indulged in wine and women. 
Further, there was no one present at Puri 
who bad tbe remotest interest in reduoing 
tbe allowanoeof tbe wife. The annuity for the 
mistress as also the provision for diseharge 
of her debts do not seem to be over liberal, 
when we remember the deep attaohment the 
testator felt towards her and tbe length of 
time they had lived together ; there is, at any 
rate, no indieation that she ext-roised any 
undue icfluenoe on the young man in this 
matter. The provisions made for the mana* 
ger as also his release from liability to 
aooount, have naturally formed the subjeot 
of strong oomment, and are unquestionably 
•alsnUted to rouse suspision. But it is plain 
that the manager was not at Puri when the 
Will was prepared and had no opportunity 
to icfinenee the judgment of his master at 
that time. On the other hand, the evidenoe 
shows that he was a valued and trusted 
offioer who bad seeored for hie master tbe 
enjoyment of his share of a valuable estate 
after it had been freed from every ineun)- 
branoe. It is not for the Court to plaoe 
itself in the position of the testator and to 
determine whether tbe master had set an in* 
ordinate value on tbe cerviees of his ofEoer ; 
mueb less should we determine tbe amount 
of tbe sums wbioh passed tbrcugh bis 
bands, as a question may hereafter 
arise as to tbe extent to whiah he has 
been absolved from liability. Wa oitly hold 
that tbe disposition in Li(> favour was not 
so improbable as to verfie toweide impos* 
sibiliiy. We havr, firally, the re^idLary 
devise in favour (file brother It in i.ot 
suggested that there was aiy body pre'^ent 
at Pori who eould have moved the tesraior 
in favour of hie minor brother. This die- 
posUioD, at any rate, most have been the 


aot of the testator, inflaeoeed by obyions eon* 
eideratioDs of the ultimate preservatiou o* 
tbe family estate, whieh would otherwise 
pass into tbe bands of the minor ebildlese 
widow, liable to aot, ondor tbe guidanee of 
her paternal relations. We eannot also over* 
look the sigmfinant fast that there was not 
even a small legacy in favour of tbe trusted 
servant Bipatram. Upon an examination of 
all tbe provisions t f tbe Will, it ie impossible 
for us to bold that they are so uouatural and 
unreasonable that they oonld not possibly 
have been made by a person with a sound dis* 
posing mind in tbe position of tbe testator. 

Theie remains one objeetioo wbiob, though 

it looked formidable at one stage, does not 

require elaborate oonsideratioD. Attention 

was drawn to tbe fast that the word Sthabar'* 

(immoveable property) in the Will, looked like 

an ioterpolatiop, and speaifio evidenoe, it was 

said, must be acldooed to show that tbe inter* 

polatioD va*) made before ezeoutionand attes* 

tation. The alteration is admittedly not 

initialled as oontemplated by seotion 58 of tbe 

Indian Suooession Aot. Now it is well 

settled that where unattested alteratious 

ooour in a Will, tbe presumption of law is that 

snob alterations were made after the ezeou* 

tion of the Will, and, in tbe absenos of 

evidenoe rebutting the presumption, Probate 

will be granted of tbe Will in the original 

state, emitting the alterations. This role 

has been affirmed by tbe Judioial Committee, 

Oooffr v. Bochett (38), Qretille v, TyUe (3^) 

and has been subsequently followed, Svf(6$, 

tic gooJs of (40), Adamson, In tho goodi of (41) 

and tandurang Hari Vnidya v. VinayaH (42)» 

The present ease, however, is free 

H'diflolty ; there is positive evidenoe that the 

Will, as it n w stands, was read over *1* 

entirety before tbe testator exeooted it. Tbe 

presumption mentioned is,ooDBeqnently, , !* 

(ed by direot proof, and this aooordo with 

the obvious intoDtion of tho testator, w o 

wished to make a disposition of bis *®***'* 

esiate and not die intestate in respeot ol th» 

most valuable portion thereof. It ? 

added t»^Bt the presumption iray bo rebultefl 

m-t merely by d.r^ot »'*'Oof, V 

(S8 4 Moo P. 0 4 f, 10 Jur. 03Ii fiOH. «. 

3-7 08fl/? Moo. P. C. 8i0i 0» U. B. 67i 18 E. B. 

40) (ISTfti 8 P. * D. 26j 42 L. J P J7| 28 L. T. 

U2j 21 W. B. 410. ^ 

(40 (1856) 8 P. * D. 268 at p. 266. 

(42) 16 B, 662i 6 Ind. Deo. (»». •.) Viv. 
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iDteroal evitlense an^ by inferanoes dr^wn 
from the eooditioD of the Will, hindm irch, In 
the pooi* 0 /(4.3), Ondge, In the gooit of 
Tonge, In the goods of (45). Ae rejjardi the 
marginal note also, there is no real Jiffiiolty ; 
it was signed by the testator, and on the 
evidenoe, bad b^en written ont before exeon 
tion and attestation. 

Finally, Mr. Ohandhnri has made almost 
a grievanoe that the manner in whish the 
learned Trial Jadge intervened with questions 
during the examination and oross examination 
of witnesses, misled him and left him under 
the impression that the Court was not pre* 
pared to aosept the statements made by the 
witnesses aonserned, This is obviously not 
a matter wbish can be sst right on appeal, 
unless, indeed, it is established that the 
intervention of the learned Judge with 
questions with a view to alear op obsourities 
to 611 up laoura-, to supplement dehaienoies, 
and generally to elioit the truth, exaeeded the 
bounds of even the eomprebeosive provisions 
of seotion 165 of the Indian Evidenoe Aot 
and so impeded the legitimate work of Counsel 
engaged in tbe eause as to amount to a 
mis-trial, leading to failure of jostiee. This 
has not been, and, on tbe reoord as it stands, 
oannot be, urged. But it is manifest that during 
tbe progress of the trial, it is not wise for 
Counsel to antioipate the Bnal opinion of the 
Judge even as to tbe verasity of a witness 
wbioh may have to be iugded, not solely from 
his individual statements, but from bis testi* 
mony taken in eonjuDotioD with all the other 
fasts brought out in ihe Court of litigation. 

After the most anxious oonsideration we 
have been able to give to this ease, we have 
arrived at the oonelusion that Mr. Justiae 
Ohaudurihas rightly pronounsed in favour 
of the Will and that the appeal must oonse* 
quently be dismissed. 

As regards tbe eosts of tbe appeal, we 
direot that the oosts of both the parties be 
paid out of the estate. The oase is by no 
means free from diffioulty and, in view of 
tbe oourse wbioh the trial took in the Court 
below, we oannot hold that tbe appeal wes 
not inetiBed 
Flitouib, J.—I agree. 

, - , ifp-e.il diants'c^ 

16 1 P* * D. 307 at p. 308j 36 L. J. P. 24, 

(4C) (1866) 60 L. T. 60. 


LOWE'l BURMA CHIEF COURT. 
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Preant :—Sir Daniel Tw)me 7 , Kt., Chief 
Judge, and \fr. .I'letiae Y’nuog. 

Thc RAVGOOV MUVICIPAU 
COMMIT TEE — UEfevoiNT — AppsLLiKT 

vert Hi 

TfiR BURM\ R^TLWirS COMPAVT, 
LIMITED iKD 0 THKR 8 —PLAiHTiypa— 

Rf«PO«l<>gKT^, 

ru.iiii A'' nil ■{ — 

of \h‘iiicipalitij rcm-" ' au.l ‘ i,j uijltt 

wl.cfh '» —hj 

>n hi jV'/i.iffi nui~in''c. 

Per C. J.—Soctl')n 03 r.f tlm Burma 

Mutil<'i|ial Act di>C3 not iinposo an iuip 'rativo clut/ 
upon ft Mniiiolpality to roinow .ariil ili'|)0'>' of nigiiV. 
soil fp. 838, r iI.h. 1 A* 2.] 

PiM- J. —Si'ction 98 of tho Bmina Nfutiicip.il 

Act iinp'isoa upon a Muiiici[iality tho duty b'lth of 
removing and (li.-.posiiig uf nigUt soil, D>- c-d. 2.} 

Pi-r Cni'iii'n.—Tlie Lcgislatiiro tlid not coiileniplato 
n nuisance as tie- necessary result of n Municipal 
CoMunitteo oxeroising tlio poirers conferred upon it 
by section 98 of the Biirnia Municipal Act. There* 
fore, if ft nuisance is comuiitte l by a .Municipal 
Coiinnittoe in roinoviiig or dispo.sing of niglif soil 
underthat soctim. it i^ liable to be I )•/ 

iujiiuctioii. [p. 840, col. 1.] 

Appeal against the following judgment of 
Robinson, J., in Civil R 3 gaIatioD No. 322 of 
1918, dated the 19th June 1919, on the 
Original Side. 

RoBiHSO.'f, J,—The defendant Committee 
have sinoe 1890 osoupied a plot of land in 
the angle between Strand Road and First 
Street and iu 1891 they established thereon 
a night soil depu’;. The plaintiff Railway 
Company osaopy a plot of land tbe other 
side of First Street to thisdefn), and they 
have ereated thereon Jamadars* and olsrks' 
quarters for oeaupation by members of their 
staff. The 2Qd and 3rd plaintiffs are goods 
alerks in the employ of the Railway Company 
living ID these quarters whiah abut on First 
Strest. The quarters were ereated some two 
years after tbe night soil defi^; was brought 
into o:i')ratioo. 

Early in 1938, the Railway Company 
b^gan to ooaolain of the smell from the 
dtfju. and, on the 3rd February 1908, wrote 
to the Health OOBaer saying that the emell bad 
1 )-eu • 43 toally getting wor-e and bad latterly 
iooreaeed to suah an extent that the olerks 
li.aJ vacated their quartore and men oould 
not be indaoed to live there. It was asked 
if anything oould be done to abate the 
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nnisetEoe. Oo the llth Febroary the Health Chief Engineer had reeommended alterations 
Offiier replied that there le boand to be a whiah it was hoped woald be shortly earned 
aertain amount of noieanoe m eonneetion out and should eonsiderably mioimise the 
with a night soil depot; he admittd nuiaanee. There again the matter was allowed 
that the naisanoe had been worse on two or to rest, but on the 2dpd Mareh 1914 the 
three oeoasions reaentlybeoaose of bloakages Railway Company wrote to the President 
having oaourred but said his department was of the Mnnieipality oalling his attention to 
doing its very best to dimmish the nuisanoe the previons eorrespondenee by whieh they 
•omplained of. On the 29th May 190d the had been endeavonring to get somethiog 
Railway Company again wrote to him that done to improve the state of affairs and saying 
the stench was reported to be unbearable that eaeh time they had been put off with 
when the night soil earts were being emptied promises. They stated that their Chief 
as the prevailing wind blows from the reseiver Medical Officer had again reported that 
towards the quarters ; that it had also been nothing whatever had been done to do away 
reported that daring the last year or bo with the naisanee whieh was a very serious 
there had been a sonaiderable increase of one and rendered the quarters nninhabitable, 
siekness, especially bowel aomplamls in and asked what the Committee proposed to 
this area which was pot down to the do in the matter. Oo the 4th April the 
emeiL It was stated that the Chief Mediaal Secretary of the Mnnioipality replied that 
Officer of the Railway was of opinion that the the Mnnieipality had made several eostly 
present state of affairs was not merely a experiments at another dep6j with the 
nuisance, but dangerous to the health of object of mitigating the nuisance bat that 
the surrounding community, and it was the results had so far disappointed expects* 
asked that the Municipality should take tions ; that farther experiments are being 
active measures to abate the nuisance. On tried ; that if they proved auaci^ssfal they will 
the 8th June the Health Officer replied be introduced at the deiui at Keighley 
that the problem of disposing of the night Street ; that, in the meantime, very strict 
soil of a very large area with the least supervision was kept over the work carried 
poss^le amount of nuisanoe was obviously out at the deid\, and that everything 
a difficult one, and that its solution was likely that could be done to reduce the nuisanos was 
to be eipensive. He said the Engineer being done. On the 8th MaytheKulway 
was preparing^ plans and estimates for such Company again wrote that the matter seemed 
a reoonstroction of^ the deput as would to bo no nearer eolation than when it was 
probably greatly diminish the noisanee com* Brstrained and reiterated that the depOt 
plained of. ^ nuisance and rendered the qparteri 

There the matter seems to have rested uninhabitable, and that if the nuiVauce 

for the time being, but on the 12th De- cannot be mitigated within three months it 

•ember 1910 the Railway Company wrote would be necessary to appeal to higher 

forwarding a letter from their Chief Mediaal authorities agaiust further use of the site 

Officer and asking that active measures to as a de(6> for dumpiDg the night soil. Oo 
abate the nuisance complained of might be the 3rd December l:tl4 the Railway Com* 
taken at an early date. The Chief Medical paoy forwarded another report from tbeir 
Officer who stated that he had visited the Chief Medical Officer and asked if the 
depOt while operations were being carried Committee wished to make any remarks on 
on expressed the opinion that it amounted the subject before the matter was placed 

to a nnieauoe which rendered the in the hands of tbeir lawyers. On the 7th 

quarters uninhabitable ; that the nuisance December the Committee replied that they 
bae not in any way diminshed, and that coaid not admit that the conditions at the 

if the night eoil depht oontinnes depot were as bad as represented or that it 

to be used that portion of the rail^vay was indifferent with regard to effecting any 
land should not be used for railway qoar- reasonable improvement that may be suggest* 
ters. The Health Officer replied on the ed. it was said that it bad been decided 
23rd December 1910 that from ibeir nature to repave the dep6) with stooe setts which 
it was impossible to render night soil dei d a woold result in a considerable abatement 
•ntirsly free from offence but that the of the nniaante and that until soma pres* 
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t!oal aUercative to night soil defotia sag* 
gested the Manioipality was notioa position 
to dispsnse with them. On the 16th Maroh 
1918 the Railway wrote giving notise of 
enit noder aeotion 42 of the Bnrnia Monioi* 
pal Aat for an inianotioo to restrain the 
nuiaanae and for damages by way of aompensa- 
tion. 

The plaint sets oat the ezistenae of this 
night soil deio. for the purpose of traos* 
ferring night soil from oarts in wbiah it is 
Qolleated to one of the Manioipal drains. 
It alleges that snah transfer takes plaae 
every night and gives rise to an intolerable 
stenah and nozioas vapours whiah spread 
themselves over the lands oaaapied by the 
plaintiffs oorrnpting the air and rendering 
the quarters unfit for human habitation, It 
alleges that the aause of aation is a aontinaing 
aanseand prayeforan injunation restraining 
the defendant Committee from so maintaining 
and aonduotiog saahdeLobas to aonstitate a 
nuisauoe ; snob farther and other relief as on 
the premises shall seem just and for theoosts 
of the suit. The Munioipal Committee in 
their written statement deny the allegations 
of faat as to the stenah and nozioas 
vapours ; deny entirely that the quarters 
are rendered unfit for human habitation ; 
allege that every aare is taken that no 
unreasonable smell shall arise. They admit 
that the Railway Company had sailed upon 
them to abate the nuisanoe and they plead 
that the plaintiffs are not entitled to suoeeed 
by reason of their aaquiesenee and delay in 
taking aation and by the faat that they 
are barred by limitation.. They plead that 
plaintiffs are not entitled to an iojunotion 
as the balanoe of publta aonvenienoe requires 
that the operatioue aomplained of shall be 
aarried out and by reason of the faat that 
no more suitable plaoe ezists in Rangoon 
for tranefer of sewage from the night soil 
aarts to the sewer. They plead thit no 
cause of aation lies against them by reason of 
statutory authority given for the provision of 
the eaid site for disposal of sewage. Lastly, 
they plead that the operations have been 
aarried out lawfully, in good faith and with 
due aare and attention and that, therefore, no 
suit is maintainable. 

1 framed isiues as to whether a nuisanae 
was committed ; as to whether the de* 
fendant Committee were ezempted by 
statutory authority from beiog sued ; as to 


the alleged aaquiesoenae and delay; as to 
the question of the balaoae of publia oon* 
veoienoe, and as to whether seotion 42A of 
the Act justified the plea that no suit was 
maintainable. 

I will first deal with the question of 
statutory authority as given by the Burma 
Munioipal Aot aod whether the defendant 
Committee is, therefers, not liable to be sued 
for an injonotion. The defendant Committee 
claims that the Aot imperatively requires 
them to provide for the disposal of offensive 
matter ; that to do so is not possible with* 
out creating some nuisance and that this 
must have been realizsd by the Lsgislature 
which, therefore, when enaotiog this provision, 
most have oontemplated interference with 
private rights. It urges that its operations 
are not for gain but solely for the publio 
benefit and that in respect of night soil 
their duty is so obvi usly imperative that 
the rights of individuals must be eobordi* 
nated to the advantage of the community 
as a whole. The general principle on which 
this olaim to ezemption rests is well 
reoognized and has frequently received 
judicial ezpression. In respect of acts giving 
powers to eonstruot a railway it is pointed 
out by Lord Halsbury, Lord Chancellor, at the 
end of his judgment in London and lighten 
and South Raihcay Company ■^.Truman {V) 
that they were assumed to establish the 
proposition that the railway might be made 
and used whether a nuisance were created 
or not.*’ And this is so although the 
Railway Company works for the gain of 
its shars'bolders as a commercial adventure, 
There is nezt the oases where powers are 
given to Companies, such as, Gas and Electric 
Lighting Companies. In respect to them 
no such aEsumptioD can be made. It is 
true their operations may result in great 
oonveniecos to the public at large but they 
are carried out primarily for the psenniary 
advanlage of the share holders and it is 
for them to prove affirmatively the 
ezeeption they may claim. Lastly, we 
have the oases of Corporations and public 
bodies not working for private gain but 
primarily for the public good. In the 
case of the last olas^, amongst which a 
Municipal Committee is included, no right 

(1) (Itt86) 11 App. Cas. 45; 66 U J. Ch. 354; 64 
L. T. 250; 84 W. K, 657; .60 J. P. 388. 
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to create a nnirtanoe or to interfere with 
private ri^hti is to be assumed and it most 
bs proved that they are entitled to exemption 
from an aation to restrain them. The onm 
of provinjf this ia on them, and it cannot 
be elaimed that they come without proof 
with in the rale alio wed in the case of Rail way 
Acte. To establish thie it is notBcient to 
refer to passa^^en in the jodffmenta in the 
Metropolitan A$vlum Distrirt y. where 

Lord Blackbnrn says: "it is clear that the 
burden lies on those who seek to establish 
that the Legislature intended to take away 
the private rights of individuals, to shew 
that by express words, or by necessary im» 
plication, such an intention appears,” and 
Lord Watson says : "The onus of proving 
that the creation of a noisanos will be the 
inevitable result of carrying out the direc* 
tions of the Legislature, lies upon the 
persons seeking to justify the nai<»anoe." 
As to the law applicable to the claim to 
exemption, that is made it is set out clearly 
In this authority and I need not refer to 
the other cases in which it has also been 
laid down. Lord Selborne, Lord Chancellor, 
deals with the Act then under consideration 
and he says: "If express words,'or neces¬ 
sary implication and intendment, moot be 
shown, in order to authorize the Poor Law 
Board, or any managers of an asylum, to 
create a nuisance, in the exercise of the 
discretionary powers given to them, I can 
hod none in this Statute. 

"The result is : (1) That this Act does 
not necessarily require anything to be done 
under it which might not be done without 
causing a nuisance; (2) That as to those 
things which may or may not be done under 
it. there is no evidence on the face of the 
Act that the Legislature supposed it to be 
impossible for any of them to be done (if 
they were done at all) somewhere and 
under some eircurostanoes, without creating 
a nuisance ; and (.3) That the Legislature 
has manifested no inteution that any of 
these optional powers, as to asylums, should 
be exercieed at the expense of, or so aa to 
interfere with, any nan’s private rights,” 
and again : "If the Legislature bad autboriz. 
ed some compulsory interference with private 
rights of property, within local limits which 

(a> (1881) 6 App. Cot. 193| 60 L. J. Q. B. 86Si 44 
h, T. 668; 29 W* B. 017; 46 J. P. 664. 


It might have thought fit to define for 
the purpose of esteblishioff this asjiam to 
bs used for the receptiou of patients suffer¬ 
ing from small-pox or other infsotioas 
disorders, and had provided for oompeusa- 
tioD ^ to those who might be thereby 
injuriously affected (in such oases and under 
such conditions as it might have prescribed) 
the present oise might have b 9 «>n like 
hex V. Pease (3) and the Hammertrnith ani 
Oity Railwiy v. Brand (!'. No person 

outside the statutory line of oompeusation 
even if the use of the asylum in the manner 
authorized by the Statute had baeo productive 
of serious damage to him, could then have 
obtained any relief or remedy, upon the 
footing that what the Statute authorized was 
a legal nuisanoe to himself, or, in itself 
an actionable wrong. But the case ie 
different, when (as here) no interference at 
all with any private righte is autbortzsd, 
and no place, or limit of epaee, ie defined 
within which the establishment of each an 
asylum is made lawful”. Lord Blaokburn 
says : "i think that the eaoe of the Hammer* 
srnith and Oity Railway v. Brand (4) in your 
Lordships' House, settles, beyond controversy 
that where the Legielatnre directs that a 
thing shall at all events be done, the 
doing of which, if not authorized by the 
Legislature, would eutitle auy one to an 
action, the right of action is taken away. 

. . The Legiclature has very often 

interfered with the rights of private persous, 
but in modern times it has generally given 
compeneation to those injured ; and if no 
corapensatioD is given it affjrds a reason, 
though not a eooolueive one, for thinkiog 
that the intention of the Legislature was, 
not that the thing should be dooe at all 
events, but ouly that it should be done... 
without injury to others. What was the 
intention of the Legislature in any particular 
Act ie a question of the sonstructioo of 
the Act.” Lord Watson, after pointing out 
that it was not asserted that express 
power of authority to that effect had been 
given by the Act but that the eontention 
was that, having regard to the nature of 
the publio duties laid upon the appellaots, 

(8) (1832) 4 B. A Ad aO« I N. A M. 690; 8 L. J. 

(x. 8.1 M. 0. 26; 88 B, B. 207j 110 E. R. 866. ^ ^ 

(4) (1869) 88 L. J. Q. B. 866; 4 R. L. ]71| 81 L. T. 

888; 16 W. B. 12. 


V»l. LIX] 


INDIAN OASES. 



RAUGOOII MUNICIPAL 00«M1TTI1 V, BURMA BAILWlTfl CO. LTD. 


aod the neaessiti'en of the e'is'*, it no 

a fair eonetrnatioD of the Aat, be held 
that the Legixlatore did intend them to 
ezersiee, and anthorize them to exeroine. enah 
powers, Raya : * I see no reason to doabt 

that, wherever it aan be shown to be 
matter of plain and neoesaary impliaation 
from the langnage of a Statate, that the 
Legielatore did intend to confer the 9pe«i6a 
powers above referred to the reeolt in law 
will be precisely the same as if theae power.i 
had been given in express terms. And I 
am disposed to hold that if the Lsgialatare, 
withoat spesifying either plan or site, were 
to presoribe by Statute that a poblio body 
shall, within sertaio deGned lim'ta, provide 
hospital aosommodation for a olaes or olaeses 
of persona labonring ander infeetione disease, 
no injanotioD oonld issae against the nee of 
an hospital established in porananee of the 
Ast, provided that it were either apparent 
or proved to the satiafaotion of the Coart 
that the direotions of the Aet ooald not 
be oomplied with at all, withoat oreating 
a naiaanse. la that ease, the oesesaary 
resoU of that wbiob they have directed to 
be done mast presumably have been in the 
view of the Legislatnre at the time when 
the Act was passed, 

"On the other band, I do not think 
that the Legielatare oan be held to have 
sanotioned that wbiob is a naisanoe at 
Common Law, exeept in the ease where it 
has aatborized a oertain aee of a epeoiBo 
bailding in a apeoified position, which can* 
not be 60 need without oocasioning nai-^anoe, 
or in the ease where the particalar plan 
or locality not being prescribed, it baa 
imperatively directed that a bailding shall 
be provided within a certain area and so 
ased, it being an obvioaa or eatabliebed fast 
that naisance must be the reaoU.*' Then, 
after dealing with the question of onns 
which lies upon the person claiming to 
ioatify the nuiaanee, be sootinaes: "iheir 
JastiBcation depends upon their making good 
these two propositions—in the first place, 
that each are the imperative orders of the 
Legislature ; and, in the second place, that they 
cannot possibly obey those orders without 
infringtog private rights.” 

I will next oonsider the provisions of the 
Burma Municipal Act to see whether they 
are such as justify the claim of the defend* 
ant Committee in the light of these ezposi* 


tions of the law applicable. Section 98 of 
ths Act priviJes for special conservimv in 
oBrtain towns an! lays down that the Com¬ 
mittee of any Manicipality to which the 
Local Giveromen*^ may apply the provisions 
of the section shall provide lor the cleansing 
of all street drains and public places within 
the limits of the Municipality, and the remo¬ 
val therefrom of all refuse and rubbish and 
shall provide for the removal of^ all house 
refuie Sub section (2) eoacts—* The Com* 
rai'tee shall provide within the limits of the 
Municipality sites aud places for the collec¬ 
tion, deposit, or disposal of all refuse, rub¬ 
bish, and offensive matter: provided that 
the Local Government may require the 
said Committee io lieu of, or in addition 
to, each sites and places, to provide sites 
and places for such deposit and disposal 
beyond such limits.” Sub-section (3) em* 
powers the Committee to require owners 
or occupiers of premises to provide proper 
receptacles for eollsoting aud keeping refuse 
rubbish and offensivo matter prior to 
removal. This section was applied to the 
Municipality of Rangoon on the Ist July 
1898. Sab-section (2) is clearly imperative 
in its terms and the Committee is left no 
option. It has to provide sites and places 
for the disposal of offensive matter. A 
discretion is given to the Committee as to 
the exact location of such sites and places 
but they must be within the limits of the 
Municipality The proviso shows that it was 
recognized that it might become necessary 
to require the Committee to provide such 
eites and places beyond Municipal limits 
in lieu of one or more of those provided 
within those limits. 

Mr, Giles argues that this secU’on does 
not deal with night soil at all ; that it and 
section 97 are joined under the one sub¬ 
heading Deposit of offensive matter,” and 
that both sections refer to refuse and 
rubbish from streets and bouses. He argues 
that night soil is not dealt with as offensive 
matter but as sewage and is provided for in 
eesfion 112. 

Sewave” is defined in section 2 (9) as 
meaning uigbt soil and other proper contents 
of water-olnsetp, etc.,” and the expression 
cffjhsive matter is not used in the defini¬ 
tion. 

Senerage oonnestion” is defined in section 
2 (11) as including "(o) any sewer between 
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any water oloset, efo, on the one hanr* 
and any eewer tet apart by a Committee 
for iewage and other offenslva matter on 
the other hand. S><j^ioo 150 Rpeake of 

the water of any sink, eewer or oesapool 
or any other offensive matter” and eestion 
151 speaks of night soil or filth or aoy 
noxioQs or offensive matter.” It is not 
need ID these seotions as something different 
from night soil and the likp, bat as a general 
term rj- ma;ort eautela to cover possible 
omissions. It is nrged that there are many 
provisions relating to sewage latrines 
oesepools, night soil and the like, and that 
to inolade it here with boose refase and 
rubbish whish might bseome offensive is 
at least strange. It may be that the drafting 
of the Aot is open to aritioisra, in fast it 
has been oritisized by both sides in this 
ease, hot I see no reason to doubt that in 
this seotioD, whioh would not apply to all 
Monioipalities. it was used as a general 
term to aover all offensive matter and that 
It does aover night soil. It is said that it 
IS already provided for in seation 112 but 
that section is permissive and deals with 
removal from buildings, lands or reaeptaoles 
and IS intended to provide a right of entry 
for this purpose. It does not deal with 
the disposal of the matter removed. Before 
a Committee can impose a scavenging, 
tax, It has to make provision for removal 

and disposal but it may remove without 
imposing a tax. 

I must therefore, hold that seation 9^ (2) 

does apply to the matter in dispute and it 

imposes an imperative doty on the Committee 

to provide sites and places for the disposal of 
night soil. 

The Aot clearly does not permit a 
Duisanoe to be committed in the disposal of 
night soil ID express terms and the next 
question is whether the naisance was so 
certain a coDsequenoe that it must be 
assumed that the Legislature realized when 
paseiog the Act that the imperative duty 
imposed could not be performed without 
creating a nuisaDce, that ie, without inter- 
fering with private righte. Lord Blackburn 

Asylum District v. 

Bill (2): If it be the fact that such 
an asylum must be a ouisanoe, unless on a 
site so extensive as to keep all habitations 
at a soueiderable distance, it may be that inch 
i site cannot be obtained at all in Che 
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neighbourhood of the mstropoIiV, op only 
at a cost so enormous as to make it 
practically impossible. If that .is the case 
It might be for the consideration of the 
Lsgislature whether the certain danger of 
infeotior, from leaving the infectious sick 
paupers where they fell ill, eioseded that 
which would arLe from a well regulated 
hospital erected in another place, lo such 
an extent that it was for the public benefit 
that this latter rijk should be run, and 
whether the rights cf owners of property 
there ehould stand in the way of sueh a 
public benefit, or should be made to give 
way, with or without compensation.” And 
so, in this case, if it is established op 
can ba held that the dep^i cannot be 
used without causing a naisance it may 
well be that the Legislature held that 
the public advantage so far exceeded the injury 
to private individuals that the latter must 
give way. 

For the defendant Committee it is argued 
that the imperative duty imposed is to dispose 
of offensive matter, (hat is, matter which 
remains, of necessity, offensive, and therefore a 
potential source of nuisance until finally 
disposed of; that the evidence and especially 
the experiments made show that it cannot be 
disposed of by any known method aud the 
exercise of every eare and precaution without 
oaujing a nuisance; that there is no provicioo, 
such as (here is in many Acts,that no Doisanoe 
shall be caused ; that the Legislature must 
have contemplated the extension of the towoi 
and that it has provided for compulsory com* 
pensatioD in oases where the person injured is 
not in default. 

it is not lightly to be assumed that the 
Legislature intended to take away private 
rights even in the case of a body acting 
solely for the benefit of the community as a 
whole. It is to be noted that section 9S (2) 
requires the provision of "sites and places” 
for the disposal of this offensive matter andy 
therefore, it is no doubt the case that some 
such method of removal and disposal as is in 
use was oontemplafed and not a disposal by a 
sewer system. Even in (be area dealt with 
by (his depot there ia a portion that ie within 
the eewered area of Rangoon, but in that 
portion no lesa than 5^0 latrines exiet, the 
oentents of which are disposed of at this 
depO^ It is no doubt right to assume that 
the possibility of the extension of the residen* 
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tial area of the town was present to the 
mind of the Legislatare and that depdts so 
eitoated wbenOrst 6xed as not be a noleanee 
might later beaome aeoaroe of noisanoe, bat 
there I think the argament mast stop. It 
oannot be oarried farther to show that, there* 
fore, the probability of a noisanoe was snoh 
that it mast be assamed that it was the 
intention to take away the light of aotion. 
The proviso to seotion 98 (2), in my 
opinion, establishes the eontrary inferenoe, 
for it retains a power in the Looal Govern* 
ment, when the neoessity arises, to require 
the Committee to 6x a site or plaoe oatside 
Manioipal limits in liea of one or more of sooh 
depots. This makes it all the more essential 
for the Committee to eetablieh affirmatively 
that private rights were deliberately taken 
away. 

As to aompensatioD, sestion 146 is relied on. 
It provides that the Committee may make 
compensation out of the Manioipal fond to 
any person sastaining aoy damage by reason 
of the ezeroiee of any of its powers and that it 
shall make eaoh oompensation where the 
person eostaining the damage was not himself 
in defaolt. Itgotson to provide that any 
dispnte as to the amoant of any oompensation 
shall be settled in fooh manner as the parties 
may agree open, or in defaolt of agreement 
in the manner provided by the Land Aoqaisi* 
tioD Aot BO far as the provisions of that Aot 
oan be made applioable. 

Mr. Giles nrges that ibis seotion is only 
intended to enaot the fond oot of wbieb eom* 
pensatioD, allowed by the Act in varions 
other eeotions, is to be paid. He refers to 
seotioDB 91, 94, 118, 119, 120, 123 and 132, 

and argaes that any other interpretation 
makes it snperflnoas. 1 do not think the 
argument oan be aooepted. General pro* 
visions for oompensation are not anosaal and 
there is no eaoh neeeFsity for speoifying the 
fond oat of wbiob it is to be paid as toasooont 
for its enaotment for that pnrpose alone. 
There is no doubt a mandatory provision for 
payment of oompensation where the person 
injared is not in default and it would oovor 
the present oase, but it is not enaoted 
partioularly for this matter, Provision for 
the payment of oompensation is undoubtedly 
an important faotor to be weighed in deoiding 
the qoesiion now under ooneideration. It has 
frequently been held that the absenoe of a 
provision for oompensation would make it 


m 

most diffiouU to establish the proposition 
eontended for. But it has never been held 
that the presenoe of sooh a provision tpio 
facto establishes the intention to take away 
private rights. It is said that the provision 
for aequiring the land shows that the 
Legislature oontemplated a noisanoe. The 
provision is a general one intended to'apply to 
many and varied instanoes and oannot 
therefore, I think, be so ased, The resolt of 
aoqairing the railway land woald only dis* 
pose of one oat of many possible olaimants 
and might well result in the Committee 
having to aoquire at great oost lands it did 
not reqaire, under penalty of olosing the 
dep6^, moving (he Looal Gjvernment 
and then aoquiring sites oatside the Munioi* 
pality. 

We have, then, an imperative duty and a 
general provision for oompensation wbish 
does not aarry as muoh weight as a 
spesial provision to meet the partioular 
ease. 

Next, there is the allegation that these 
depo's oannot bs oarried on without oreatiog 
a nuisanoe. It is said that every effort has 
been made to abate the nuisanoe but that no 
method has been found or is known to exist 
by wbiob a nuisance oan be avoided. The 
method employed is as follows: Night soil is 
solleoted and removed to the depot in earts. 
At the dep (here is an alley* way running doe 
east and west from First Street on the one 
side to Strand Road on the other. The 
alley-way has walls about 4 feet high on eaoh 
side and in the middle, and about 25 feet 
from First Street, there is a manhole oonnest* 
ing with the end of one of the main disposal 
sewers of Rangoon. The wails at this man¬ 
hole are raised 11 feet and are surmounted 
by a water tank to wbiob are attashed two 
hoses. Over the manhole is a horizontal grid 
with narrow parallel bars and lower down 
there are two more and nearly vertioal gride. 
The earts oome up the alley-way and stand 
over tbe Brst grid, the top is opened and a 
bose-pipe inserted wbiob sarriee water into 
the oart to wash the oontente out through an 
opening in the bottom of the oart. The 
seeond hose-plays on the matter falling on 
the grid to wash it down through the grid 
without delay. Carte oorning from native 
ba$li$ oontain various extraneous matter 
besides night soil, sash as sticks, broken 
Btonee, grass aud broken bottles, wbiob 
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«ancot be allowed ioto the eewer and 
the gride are intended (o hold them 
np. To separate them from the night 
soil they are played on by a strong oorrent 
of vtater. When sleaneed they are removed 
to an ordinary day s^neervandy oart standing 
ootside the wall. The oart is then thorongh- 
ly washed down and an antiseptio used and 
then passes on. 

The shaking op of the night eoil in the 
oarts on their way to the dep>^. generates a 
qaantity of noxioas gas which is released when 
the lid is opened. This ii blown by the wind 
and is said to oaope a very fool smell whioh 
is an intolerable noisanse to those residing 
to windward of the deiu^>. It is also said that 
the proeedore desaribed oaoses a vast qaantity 
of bacteria to be wafted into the air whiah 
are carried aboat and are a sonroe of grave 
potential danger to the health of the neigh- 
boarhood. To remedy this nnisanoe ex¬ 
periments have been made. A telescopic 
tnbe wai provided which ooald bj connected 
with the opening at the bottom of the oart 
BO that the contenls might be carried ander- 
gronnd before being released. This method 
was abandoned becaase the extraneous matter 
often blocked the opening in the oart and had 
to be forced throagh by bamboos. It also 
blocked the pipe and ooald not be moved 
withoot opening the lid or disoonDecting the 
pipe so that the smells were let loose. It 
does not seem that these di65oaltie8 shoald 
have been insnrmoontable. 

The next experiment was an enclosed 
chamber with a tall chimney and a fan to 
create an iodraagbt. It had doors at each 
end, 10 feet by 8 feet for the ingress and 
egress of the carts and were opened only for 
that purpose. It was foand that when the 
doors were opened the noxioas vapoor got 
oat and the smell was as bad as ever. The 
failure was doe to the indranght not being 
strong enoDgh and to the doors being too 
large apparently. It was tried for foor 
months. Here, again, it would seem as 
if there was not saCcient caase to abandon 
the experiment without further effort. 

It is claimed that every effort has been 
made to avoid a noisance but that it is 
impossible. However, the question is whether 
it was so clearly impossible that it most be 
assumed that the Legislature was a«are of 
this and nevertheless imposed the imperative 
dotf, U IM 7 be taken that it was known that 


carts would be used, bat these carts need not 
be a Duisance. If the lids are properly 6xed 
down the only smell from the cart would be 
from mitter carelessly spilt when dlliog the 
cart. As to the disposal at the depdt it is 
clear that no method was laid down and that 
the matter was left entirely to the Oom* 
mittee. I cannot hold it has been estab* 
lished that the Legislature intended to sanction 
the method then in use or to control the 
Committee in any way. Nor can I find any 
eutfioient ground for bolding that the disposal 
by carts at a dero*: was so certain to result 
in a nuisance that it must have been in the 
ooolemplation of the Legislature. Lord 
Hafherley, L. 0., in Attorneu-Q^neral V# 
Leeii Corporation (5) in dealing with the 
case of a eewer said : *'Tet the Legislature 
may have thought that the thing could be 
done (and, for aught I know, it is not 
impossible it can be done) without creating 
a nuisance." In my opinion, that is exactly 
the position here. In JorJeton v, Sutton 
Southcoat«$ and Drypool Qa$ Oornpany (6) 
North, J., held—"To make out their case the 
Company most show that they cannot, with* 
out interference with the plaintiff’s rights, do 
something they are bound to do." They 
have not shown that in this case and I mustf 
therefore, bold that this suit will lie against 
them. 

Before leaving this matter I think 1 ought 
to refer to the case of Muhammad Mohidin 
Sail V- M’tniciotl C)'nninsion«r$ for th« 
City if Madra$ (7) which was strongly 
relied on by the defendant Committee. ^ It 
dealt with the use of a burial and buruiog 
ground. By their act the Oommissionera 
were under a statutory obligation to open 
burning grounds and provision was made for 
compensation, A power to acquire com¬ 
pulsorily land for such burning grounds was 
also provided it was held that no suit 
would lie and that the ca^e was governed by 
the principle enunciated in Trumao’e case, 
The fact which dietinguishos that case from 
the present one, in my opinion,^ is that no 
allegation was made of any negligence what* 
ever in the manner of neing the burning 

(6) (l‘'70) 6 Oh. App 68»i 89 L. J. Ch. 711j 1® 

W R 19 rtv 

(S) '18^8) 2 Oh. D 6I4| n L. J. Oh. 666| 79 L. T» 

478| 47 W. B. 222j 68 J. F. 187 

(7) 26 M. 118. 
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groaodacJ, farther, the method in whieh the 
imperative daty was to be performed was not 
open to qaestion bot was settled by long 
established oostom and the habits and feelings 
of the sommanity. 

1 will next deal with the other issues 
relating to the maintainability of this 
eoit. 

It is said that by long aoquieseenee and 
delay plaintiffs are barred. I do not think 
there is any proof of either on the part of 
plaintiffs. Objeation was taken as long ago 
as 1908 and the Oommittee promised an 
abatement of tbe nuisanee. This was repeat* 
ed from time to time. The nuisanse, if it is 
a naieanae, is a sontinuing noisanae and 
reours every nigbt. In Atiorney-General 
V. Ltedt Oorpora/ion (5) it was held that 
tboQgh the sewer had been oompleted and in 
operation sixteen years before proaeediogs 
were taken, the Court would interfere at tbe 
suit of tbe landowners and that was partly 
based on tbe faot that it was a sontinually 
inareasing evil. Again, in Ogtion v. 
Aberdeen Dittrict Tramieaye Oompany (8) tbe 
noisanoe began in 1880, it got aante in 
1886, and proaeedings were not taken till 
18t^5. 

As regards tbe argument based on (be 
balauae of publia aonvenienae, that is not of 
itself any ground on wbiah to bold that a suit 
would not lie. It is a matter wbiob, under 
sertaio airaumstances, might possibly be 
taken into oonsideration, in dealing with tbe 
intention to be attributed to tbe Legislature 
and this I have already pointed out and have 
dealt with it. 

As to seotion 42A of the Aot. that seation 
bars a suit in eonneatioD with aets lawfully 
done in good faith and with due care and 
attention. If tbe defendant Committee was 
authorized to do what is aomplained of in the 
manner they have done tbe suit fails, but if 
they have been and are eommitting a noisanae 
not legalized tbe seotion is elearly no 
bar. 

1 have then to deaided whether they have 
oommitted a noisanoe. 

The noisanae alleged is two-fold : 

of the unbearable smell, and 

C2) on the groond of the potential danger 

to the health of those reeidiog in tbo 
qaartors. 


As to the former, it is not denied that at 
eertain seasons of the year and when the 
wind is in thedireetion of tbe quarters there 
is a bad smell. But it is said tbe resolting 
noisanoe is very moah exaggerated aad that 
sueb noisanae as there may be is only ooaa* 
sional and does not amount to a nuiaanee at 
law. Tbe evidenee is strangely divergent. 
The Chief Engineer and Dr. Blake, the 
offiaer-in ebarge of the eonservanoy, cannot 
deny that in tbe hot weather and when the 
wind is in tbe eouth-west the smell is very 
bad. Any resident of Bangoon who has had 
the misfortune to meet one of tbe night-soil 
sarts knows the almost overpowering stench 
that emanates from them. Dr Blake admits 
that one must besoms aware of it long before 
you meet tbe cart and remain aware of it for 
something like twenty yards after the sart 
has passed By tbe shaming op of the son. 
tents a large quantity of noxious gas is evolved 
and this when let loose at tbedepoi must give* 
rise to an intolerable stensh. It may be that 
it is somewhat less in the sold season but 
that in Rangoon is a very short period 
Dr. Spense paid a visit at the end of 
Dssember to the depdj and says there was 
no smell to speak of. In fao», be implies 
that even to windward of tbe dump you 
had to seek for It to become aware of 
it. But be went oose only and under tbe 
roost favourable oireumstansei. He and all 
the other witnesses agreed that they would 
not live there by reason of the smell On 
the other side we have the reiterated 
opinion of the Chief Medioal Officer that 
tbe smell was unbearable and made the 
quarters an6t for humau habitation. Major 
Whitmore and Dr. Hayne describe it as 
overpowering” and horrible.” They went 
there in May and June, wbieh are said 
to be the worst months. The seand plaintiff 
deposed that he bad to shut his windows 
to try and kesp tbe smell out and that 
it was 80 bad as to causs him and his 
family at times to vomit. It U a very 
great hardship to have shut out tbe breezs on 
hot weather nights and in tbe rains. Major 
Whitmores evidence shows that when the 
wind IB towards tbe quarters there is an 
overpowering smell in First Street on which 
they abut when it is from tbe north east 
or away from them there is not mn.h 

opmioB that the smell elon. mmt inferfet. 
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with the oomforfc of those livini? io the 
qaarterr, and was a qreat naieanoe to 
them. Df. Hayne’e evidenoe ebowe the 
imell was very bad and at times horrible 
and it varied iin intensity on different 
oeoaeions. He considers that at niqht the 
dejo' made comfort impossible for the 
inhabitants of the qoartere. He also considers 
that the area available there is far too small 
to avoid caasing a nnisanoe. 

In reply to this, Dr. Blake says the 
smell gets less the farther yoa go from 
the grid and there is no smell in the day 
time. The smell is worst when the lid is 
6ret opened and deireasas and is less in 
wet weather. If the wind is from the 
north*ea8t there wonld be no smell at the 
quarters. He has to admit that the 
smell is a nniraoce when the wind is 
towards the quarters. He admits the 
smell from a passing oart is often 
sickening. If so what mast it be when at its 
worst when the lid is brst opened P Carts 
waiting their torn woold wait tn the road, 
and those approaching from the ITirst Street 
side would stand practically outside the 
quarters and that would be unpleasant 
for those in the quarters. Kven in the 
cold weather be admits there is sometimes 
a smell at the quarters. 

The evidence establishes, in my opinion 
that there is an unbearable smell from the 
depdt and when the wind is towards, or 
even partially towards the quarters, the 
smell must be a substantial and, indeed, 
a grievous interference with the comfort 
of those living in the quarters. A smell 
which can properly only be described as 
sickening or unbearable or overpowering or 
horrible is not a matter which can be 
allowed to be a nuisanoa at one time and 
not at another. It cannot be argued that 
the dinposal mutit so oertaioly result in a 
nuisance, that the fact must have been in 
the contemplation of the Legislature for 
the purposes of the statutory exemption 
but is not one in fact. The fact that 
there may be and possibly are days or 
seasons of the year when by reason of 
tbe direetioD of the wind little smell ie 
perceptible at the quarters and that there 
ic DO smell in tbe day lime is not sufficient, 
and 1 bold that tbe dep6b is, by reason of 
tba small eomplainad of, a nniaanoe in law to 
tbe iDhabitanta of tbe quertere. 


1 do not propose to go deeply into the 
seiond ground pleaded. The exports differ. 
Mojor Whitmore, while admitting that a 
largo numbor of experimeuto would be 
pr^forable, bolds that those he made justifF 
an iaferenoe as to the likelihood of the 
dump causing bacterial infection. He 
considers it established that there is a 
material increase in the number of bacteria 
in the air owing to tbe dump. Colonel 
Pearce, on tbe other band, oonoiders there 
are not suffirient data to form any opinion 
and he is not prepared to admit that 
the increase of the bacteria esn be said 
to be caused by tbe dump and not come 
from anywhere else. It may be that the 
most obvionsly probable sonree is tbe 
dump and that there are more bacteria 
to be found to windward of tbe damp than 
npwind from tbe dump. Major Whitmore 
considers that the dump is a source of 
potential danger to tbe health of tbe 
persons living in the quarters. It may 
be so, but 1 can come, ou tbe evidence 
before me, to no dednite conolasion. If 
it ie each a sonree of danger it is all tbe 
more a oaisanoe, but even if that be bold 
not established it is still a nuisance. 

Piaintiffe eeek an injonotioD restraining 
the Committee from committing this nnisanoSi 
The Committee etrenuoasly opposes tbs 
granting of an iojunolion and mainly^ on 
the ground that it would result in such serious 
coneequences to tbe community in generaL 
It does not deny liability to eompsnsate 
in damages, indeed it refers to tbe express 
provieion that damages shall be paid wherd 
tbe person injured is not in default. That 
provieion is, however, a general one and 
not enaeted for this particular matter. 
Plaintiffs have nob asked for damages and 
cannot be compelled to accept them lo 
lien of an injunction if they have established 
their right to an injunction. In the case m 
Aitorniv-Oeneral V. Lee1$ Oorporalion ( 5 )» to 
which 1 have already referred, an injunotiod 
wae granted restraining the use of a 
nnlees and until it wae not a nuisance. The 
same argument as to tho public 
wae used but was rejected and Sir W. 
James, V. 0., said : "I am not mush 
impressed, as several of my predeceMori 
were not, by tbe danger to the health of 
tba inhabitaDte of tbe town if 1 ioterfeM 
with their sewage. I believo they will 
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Boa means of ramovins: the sewage witboat 
the danger to health wbish has been sag- 
gested; bat at all eveots, I think, the 
people below the town have a right to say 
that a naieanoe mast not be oreated for 
them.” 

In Shelfer v. Otljj of L'itiion EUclric 
Lighting Oompang (9) the question whether 
an injunotion ehoald be granted was folly 
oonsidered. Their Lordships oonsarred in 
the diatom of Lord Kingsdowo in Imperial 
Qai Light and Cake Oo. v. Broadbent (10),**bat 
when he has established his right at law, 
I apprehend that, onless there be something 
epeeial in the aase, he is entitled as of ooarse 
to an injanotioo to prevent the reaarrenae of 
the violation.” 

It was said by L)rd Lindiey, L, J.; 

The Coart has always protested agaiost 
the notion that it ooght to allow a wrong 
to oontinne simply baaause the wrong doer 
is able and willing to pay for the injury 
he may ioBiat. Neither has the siroamstanoe 
that the wrong doer is in some sense 
a public benefaetor («. p., a gas or water 
Oompany or a sewer authority) ever been 
oonsidered a suffioient reason for refusing 
to protsot by injuaotiou an individual 
whose rights are being persistently 
iofringed.” Lord Justioe A. L. Smith in this 
ease laid it down as a good working rule that— 

(1) if the injary to the plaintiff's legal 
rights is small ; 

(2) and is one whioh isoapable of being 
estimated in money ; 

(3) and is oae whioh oan be adequately 
oompsnsated by a small money payment ; 

(4) and the oase i) one in wbiih it would 
be oppressive to the defendant to grant an 
injaaotion 

then damages in sabititatloa for an 
injunotion may be given.” 

Moreover, it has never been allowed to a 
wrong'doer to foroe a neighbour to sell by 
persisting in oontinuing the wrong. 

This oaie does not fall under the rule 
enaooiated by Lord Justioe A. L. Smith, 
nor does it prpseot any suoh speoial 
ouoamstanoea as would justify the refusal of 
the injanstion to whioh the plaintiffs have 
established their right. 


Oh W77^ h ^ 2 2» 

Oh.l877, 0 Jur. (k. a.) 1810 ,11 K. R. 230, 
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At the same time, I am not unmindfnl 
of the possibility nor do I desire to mini¬ 
mise the faot that to prohibit the depot 
may resalt in serioos inoonvenienoe to the 
pablio at large and I trast that the order 
I propose to pass may reader it possible, 
while eapporling the plaintiff’s rights, to 
permit of a solation of the diffioalty. If 
time is granted, it may be that the plaintiff 
Company may ooms to an arrangement 
whereby its land may be aoquirad withoat 
lo8°, or the defendant Committee may be 
abla to provide that the depoi be worked 
withcat causing the naisanoe oomplained 
of or obtain legislation legalizing the 
Doisaoae, or, if none of these be possible, 
that time will enable the orders of the Looal 
Gjvernment to bs obtained and the depot 
to bo removed to soms plaoeoatside Monisipal 
limits without interferenae with the nasds of 
the pablia. 

1 grant a desree that ao iojanetion do 
issue prohibiting the defendant Committee 
from so Qsing this depoj as to oaaie a 
noisanoe to the plaintiff Company and those 
dwelling on its Und ; and, farther, that the 
said injonotioo bs saspended for a term of 
six months from this date with liberty to the 
defendant Committee to apply for an extension 
of the said term for good and saffisient oaase 
for saah farther period as to the Coart may 
seem jast. 

The defeadaot Committee will pay the 
flosts of the plaintiff Oompany, and, in 
view of the oomplezity of the ease, 1 Bx 
Advooates’ fees at 10 gold mohurs a day for 
seven days. 

Lastly, I desire to reoord my appresiation 
of the oare and skill that Oocnsel have 
devoted to this important ease and to thank 
them for the great assietanse they have 
given ms. As to experts’ fees, I am not 
prepared to sanction them at present, 
as 1 believe the roles do not permit of their 
being given in the ease of Government 
offisials, bat I will reserve the point and 
hear Coansel, both as to whether they oan ba 
and as to whether they ehoald be allowed 
in this case. 

(July 3r(/, 19l9,) I have now beard Coansel. 
There is no objeotioo to the grant of expert 

fees to Major Whitmore as part of the 
oosts. 

Mr. Giles asks for Bs. 600. Coansel for 
defendants leaves the matter to the Court 
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Mftjor Whilmore went four t’mFfl fo the 
der6" in the middle of the nijht. He 
oondnoted experimenti* whioh reqnired pre* 
VtODfl preparation and Haheeqaent ezami 
nation of a laboriona and teohrioal oharaeter, 
and I ooneider this amoant reasonable. I 
allow Re. 600 as expert fees. 


Mr. Me Donnell, for the Appellant. 

Mr. Ormitfon, for the Reepondenti. 

JUDGMENT. 

Twoukt, 0. J.— The Barma Railways 
Company (plaintiffB'reepondente) oooopying 
a plot of land adjoining one of the Rangoon 
Mnnioipal night soil der^Ve sned for an 
injanotion restraining the Maniaipal Com. 
mittee (defendants appeilante) from main¬ 
taining and oontinoing the depot so as to 
•onstifote a noieanoe. The tranf^fer of 
night soil from oarts to the Munioipal drains 
was alleged to give rise to an intolerable 
stensh and noxioas vapoars whioh render 
the plaintiffs' qoarters Qn6t for habitation. 
The Manioipal Committee denied the alle¬ 
gations as to stenoh and noxioas vapours 
and alleged that every oare is taken to 
prevent any anreaeonable” smell from 
arising at the de(6t. Bat the prinoipal 
defence was that no oanse of aotion lies 
as the Committee have statatory aathority 
under section of the Burma Municipal 
Act for providing the site in question for 
the disposal of senage. They also pleaded, 
under section 42A, that the operatioos have 
been carried out lawfully in good faith and 
with due care and attention. There were 
further pleas as to limitation and as to delay 
and acquiescence on the part of the plaintiffs, 
but we are not concerned with these pleas 
now. 

The learned Judge on the Original Side 
has found that an imperative duty is laid 
on the Oemmittee by eection 98 of the 
Municipal Act to provide depdts for the 
disposal of night soil. But he has also 
found that section 98 is not sufficient to 
cover the Municipal Committee's actual 
operations at the night soil de^dt becaupe 
(o) the detOt is in fact a nuisance, <&) 
the Act does not expressly or by necessary 
implication permit a noisanoe to be com- 
mitted in the disposal of night soil, and 
(e) the Legiilatore eannot have eon- 
templated the nuisance as an inevitable 


result of oarryiog out the provisions of sec* 
tion 98. 

The Judge was further of opinion that 
the Committee amid claim immunity under 
section 42A only if they could show that 
they were legally authorized to commit the 
Duisanoe complained of, i,e., that it was 
lawfully done. In short, they would have 
to show that what they did is covered 
by section 98 before they could shelter 
themselves under section 42A, and they 
had not shown this. The memorandum of 
appeal does not refer to seotion 42A at 
all, and it may bs taken that the Committee 
do not seriously dispute the Judge’s Ending 
as to that seotion. 

It is also not disputed now that the method 
of disposal at the night soil deF6t does 
in fact constitute a nuisance to the plaint* 
iffs. 

To suoseed in this appeal the Municipal 
Committee have (o satisfy up, first, that 
the Trial Judge’s oonstruotion of eection 
98 as imposing an imperative obligation is 
correct and, secondly, that he has erred 
in his application of the section, i.e, m 
not holding that the section protoits the 
Committee even though their operatioos do 
in fact constitute a nuisanee. 

The Municipal Committee’s case, 
reference to section 98, is that sub.section 
(2,‘ imperatively requires them to provide 
dep6ts for the disposal of night soil within 
the Manioipal limits leaving it to the 
Local Government, if it tbioks fit, to requiv® 
the depute to be outiide the Municipal 
limits. The section does not mention 
night soil at all; but it is contended that 
the term ’offensive matter” in sub aeclion 
(2) includes night soil. For the respondent 
Company it is argued that the section mns^ 
for two reasons, be regarded as permissive eofl 
not mandatory. / 

Fint, an option is left to the Local Go* 
veroment whether the section is . 
applied or not to any particnlar Muoici* 
pality, It has been applied by the 
Goveromeot to Kaogooo j bat, it isMtfue * 
the very fact that the Lsgielature d*d 
directly apply it but left it to the 
Government to eay whether it ehould 
applied or not deprives the eection 
mandatory character which it might otne^ 

wise boar. This vie w receives aome eappon 

from the opinion expressed by Lord Walio 
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Metropolitan Aeylum District v. Rill (2). 
In that caee the Aot antborizad the Poor Law 
Board to form diatriots in the metropolitan 
area as they might think 6t and to direot that 
for eaoh diatriot so formed there shall be an 
asylam or asylums. It was held that as the 
Board was not boond to form a district they 
were under oo statutory oompulsion to estab 
lish an asylum. Partly on this ground it was 
held that tbemanagers were not performing an 
imperative duty imposed by Statute in estab¬ 
lishing a small pox hospital in a certain dis* 
triot. The eompulsion, if any, was that of 
the Poor Law Board and not of the Legis¬ 
lature. Similarly, in the present ease it is 
argued that any eompulsion would some from 
the L )ealGovernment and not from the Legis¬ 
lature whiob has left to the L)eal Government 
the option of applying seotion il8ornot. 1 
am doubtful whether this argument ean be 
aosepted. It seems to me that it would 
sarry us too far. Fur, if a seotion wfaioh 
is prtmi fac'e mandatory is to lose its 
mandatory obaraster merely beoause the 
Local Gorernment has the option of ap¬ 
plying it or not, it woull foHowthat none 
of the provisions of the Aot oan preserve 
a mandatory eharaeter in view of seotions 3 
and 4, wbieh leave it to the Laeal Govern¬ 
ment to decide whether the Aot shall or shall 
not apply at all to a partioular local 
area. 

The second reason is more substantial, 
namely, that the Municipal Act has no 
compulsory provision for the removal of 
night soil from latrines, privies, etc., but 
confers only permissive authority under 
section 112. If the Oommittee choose not to 
exercise this permissive authority to re.noce, 
there would be no night soil for disposal 
at the depd'^. It would follow that the 
Oommittee are not bound to undertake the 
diposal of nightsoil. Sub section (1) of 
section 98 lays oo the Oommittee the duty 
of removing “ house refuse ” of any kind 
from premises within the Municipal limits. 

not contended at the trial of the 
suit nor is it urged in the memorandum of ap¬ 
peal that night soil is included in the term 
boose ^ refuse" in subsection (1), The 
contention all through has been that night 
soil oomes under sub section (2) by reason 
of being ^offensive matter," not by reason 

gilts being house refuse." Mr. McDonnell 


has now brought to our notice an Koglisb 
Municipal Enactment, Public Health (London) 
Act, 18i', seotion 141, under which "night 
soil" is included in "house refuse" for 
the special purposes of that enactment. But 
wo have to ooneiler whether the term has 
this meaning in seotion 98 of the Manioipal 
Ao*, and we must be guided by the provisions, 
of the Aot itself. House refuse" is not 
doBned in the Aof. But "sewage" is defined 
in section 2, clan-e (9), as meiniog night soil 
and other proper ojnteots of waterolosets, 
latrine^, eto. Aoi the permissive section 
112 expressly refers to the removal of 
"eewage." In my opinion, if it was the 
intention of the Lsgisiatnre that section 
98 shonld cover the disposal of night soil, 
it is unlikely that we should find in the 
seotion no express referenoe to night soil, 
or sewsge as in section 112 whiob deals 
with the earns subjeot. Ths provisions 
of seotiou 98 point, I think, to suoh honse 
refuse as, house and oompoond sweepings, 
girbage, rags and bone*, wasts paper and 
tbe debris of house keepiog rather tbau to 
night soil. 

Thore Js no impsrativa obligation to 
remove ‘offensive matter" as such, and, 
therefore, no imparative obligation to dispose 
of It at depois or otherwise. But in view 
of the Municipal Committee’s contention 
in tbe Trial Court and in tbe memorandnm 
of appeal tha^, "offensive matter" in section 
98 inclades night soil, I note that this 
contention appears to be untenable. The 
words "offensive matter" by themselves 
woald of ooursa inolnde nightsoil. Bat 
we have to oonstrae them here with referenoe 
to the contest and especially with reference 
to tbe associated words "refuse and rubbish." 
The term "offensive matter" is a«o8 in 
association with the same words in 
eectioD 143. The term "offensive matter" 
is also used in section 150 but in association 
with other words. Prom tbe terms of these 
sections and tbe eide notes thereto it would 
appear that tbe words offensive matter * 
in seetioQ 150 do inolude night soil while 
in section 148 they do not. In each of 
these eeotioos tbe general words "offeusiva 
matter" are controlled and restricted by 
the particular words which precede them 
The pytioular words in section 150 show 
that night soil is inchded while the parti, 
oular words in section 148 indicate tba^ 
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It 19 not. If we oorslroefhe term offensive 
matter” in seotion 148 as inolading night 
soil, the absard reenlt would follow that 
people onold be 6ned for deposi»ing night 
soil in drains speoially set apart for the 
purpose of carrying off sewage, t. e , sewers. 
For snah speaial drains are expressly exoepted 
from the operation of section 150, but not from 
the operation of section 148. 

Now, if night soil is not inaladed in 
offensive matter” in seation 14 •, we oan 
hardly hold that it is included in "offensi7e 
matter” in seoHon 98, the associate words, 

14 ■ 

viz., refuse and rubbish,” being the same in 
both eeotiona. 

Rubbish,” it may be pointed out, is 
clearly used as something distinct from 
sewage (and, therefore from night soil) in 
sections 50 and 112. ‘Refuse,” in its ordinary 
meaning, does not include night soil. It is 
given in the Century Dictionary as a synonym 
for rubbish. 

To sura up this part of the case it i<*. 
to say the least, very doubtful whether 
section 98 applies to n’ght soil at all, and 
even if it does apply the section imposes 
DO imperative duty to remove the night 
soil and, therefore, no imperative duty to 
dispose of it. It may be argued that if 
the Legislature ordains that eites shall be 
provided for the disposal of night soil the 
Legislature must be supposed to have con* 
templated as an imperative doty the actual 
removal of night soil to these sites for disposal 
there. But we are met by the difBculty 
that in section 98 (1) where the LogisUtore 
provides for the removal of refuse and 
rubbish, the Legislature expre^tly directe that 
it shall be done and does not leave it be 
inferred. 

On the above grounds, I would hold that 
the power to remove and dispose of night 
soil is not proved to be mandatory, and if 
this view is correct there can be no doubt 
that the Oommittee are bound to exercise 
the power with due regard to the private 
rights of others. It would follow that the 
plaiotiff Company are entitled to an injans* 
tion to restrain the Committee from infring* 
ing their rights by committing the Duisance 
eomplained of. 

Turning now to the second part of the 
ease, we will aacume that the views expressed 
above are erroneous. Let ne concede, as 
( the learned Judge did, that cection 98 doee 


impDse an imperative duty on the Committee 
to provide sites and places for the disposal 
of night soil, and, presumably, also to dispose 
of night soil at those plasss. We have to 
consider whether this would be a suffisient 
defence to the suit. 

For the Committee it is contended that 
the Legislature having imposed upon them 
the>e imperative duties with reference to 
night soil, it must be taken that the Legisla* 
ture also gave them full disoretion to choose 
eites for the night eoil depute. In support 
of this contention we are referred to the 
rulings of the English Courts in the 
interpretation of Railway Aet**, and especially 
to the case of the Lonlon and BrxgMon 
Railioay Company v. 2'ruman (1). It ie clear 
from that case that a Railway Ootnpaoy, 
acting under its statutory authority, has an 
absolute discretion in selecting sites for 
additional stations yards and other con* 
veniences in the vioinity of the railway. 
Lord Blackburn held that the Railway 
Company were not bound to prove the 
impossibility of creiting cattle yards and 
pens anywhere else within the defined limiie 
without being a nuisance to anyooe. It 
is urged that the Municipal Committee 
similarly are not bound to prove the impossi¬ 
bility of establishing their night soil depd-s any 
where else without being a nnisan®® to 
the neighbouring occupiers. But it is 
from the judgments in Truman's cate (U 
that the principle of construction appb®“^ 
Railway Acts is not of general application. 
The reason for the special oon^trucMon 
given to Railway Acts is explained ^ t 
following passage of the judgment of ^^**1 
Selborne: '’Although no exact site or loca 
limits may be prescribed by the 
the authority for the acquisition of t a 
land, yet being directly subsidiary to t c 
general traffic of the line, it follows " 

very nature of the purposes authorised t a 
it must bs laud contigaoue to the 
some of its stations, the local situation o ^ 
whole line of railway being within eertain 
limite of deviation defined by the Act. ^ 
does not appear that the same 
has ever been applied in .* 

powers of a sanitary authority for the 
posal of sewage. Reference may be made w 
the following oases of thia f-v 
Attorney Oeneral v. Leeds Oorporatton V /• 
Price's Patent OaniU Oo., Lid. t. London 
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Ccun/y Ocxkncil (11), Attorney Gexi^ral v. 
Oouncil of the Borough of Birmingham (12). 
Id all these eases the sanitary authority was 
restraioed from oommitting a oaisanse in 
the disposal of sewase. It is (rue that in 
Eoglish Maoieipal Ldgislation there is a 
general provision requiring the powars of the 
sanitary authority to be eierolted so as not 
to oauee a nuisanoe. But these eases are 
instruotive as showing the intention of the 
Legielaturp, at any rate in Eagland, that 
snoh operations as the disposal of sewage 
must be oarriod out in snob a way as not to 
oause a nuisanee. There is no speoial olause 
in the Burma Municipal Act requiring the 
Oommittee to ezeroise its powers so as not to 
oause a nuisanoe. But neither is there any 
olause expressly ezousing a nuisanoe. it is 
olear that the burden lies on the Monioipal 
Oommittee to establish that the Legislature 
intended to take away the private rights 
of individuals. They most show that suoh 
an intention appears either by express 
words or by necessary implication. »n 
dealing with this part of the case the 
learned Trial Judge points out that the 
methods of removal and disposal are left 
entirely to the Oommittee. The Act gives 
no direotion about removal by oarts or as 
to the methods to be followed at the 
night roil depdts. It may be, as the respond* 
ents now in faot contend, that these 
methods oannot be practised without commit* 
ting a nuisance, but it is by nn means 
established that they are the only pratioable 
methods of dealing with the night soi*. and 
the Judge was no doubt right in holding 
it not established that the Legislature most 
have had these very methods or some such 
methods in view. But it appears that even 
the present method of disposal can be 
practised without causing a nuisance, if it 
is carried out at a sufficient distance from 
dwellings. The plaintiff Company’s build¬ 
ings are within 50 feet of the der6t. Dr. 
Hayne gave his opinion that there is not 
a sufficient area at the dop6t to deal with 
night soil business. He suggested that 
the erea set apart for the purpose should 
be extensive enough to have a free space 

Oh. 626, 70 L. J. Oh. 1, 99 L. T. 671, 

I*. L.B.828. 
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of 50 yards separating the actual dep6t 
from neighbouring buildioirs. ft seems 
probable that if the Municipal Committee 
had taken up a sufficient area of land 
for this purpose at the outset, no question 
of nuisance from this particular method of 
disposal would have arisen. Adopting the 
language of Lord Selborne in the Metropolitan 
Atylum District v. Hill (2). I would hold 
that there is no evidence on the face of 
the Monioipal Act that the Legislature 
supposed it to be impossible for the effectual 
disposal of night soil to be carried out sorne^ 
wkere^ and under some circumstancee without 
creating a nuisanoe. 

No stress is now laid upon the faot that 
the night soil depflt was established some 
years before the plaintiff Company occupied 
a plot of land adjacent thereto and built 
quarters thereon for the members of their 
staff, In Truman's case (1) Lord Halebnry 
observed that iheold notion of people losing 
their rights of complaint because they come 
to a nuisiDoe has Jong ^ince been exploded. 
Further authorities on that point aro cited in 
Kerr on InjuDotioDP, 5th Edition naffo 
207. ^ “ 

In paragraph 5 of the memorandum of 
appeal reference is made to the provisions 
of section 146 of the Monioipal Act, pro¬ 
viding for tbe payment of compensation to 
persons sostainiDg damage by reason of 
the exercise of any of the powers vested 
in the Monioipal Committee. This section 
was relied upon before the Trial Judge as 
going to show that tbe Legislatnre intended 
to take away private rights. But, as the 
learned Judge points out, the provision is 
in very general terms and bas no speoial 
relation to tbe powers for removal and 
disposal of sewage. In my opinion, it would 
certainly be going too far to infer from tbia 
section that the Legislature contemplated 
the causing of a nuisance in the disposal of 
eewage. 

I have not disouseed the queslion whether 
the Municipal Committee acted negligontly 
in carrying out tbe night soil disposal 
operations. There is evidence showing that 
more might have beou done to mitigate tbe 
naieanoe. But the point seems immaterial 
in view of the ending which I think we muct 
come to, that the Committee are not 
authorited expressly or by necessary im. 
plication to commit a naisance and that 
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the Legielatore aannot be eoppoeed to 
have ooDtemplated the naisanou as a neaee" 
Bary resnlt of exeroising the powers 
conferred on the Oommittee by seotion 
98. 

For these reaionp, I would dismiss the 
appeal with sosts, Advooate’s fees 10 gold 
mohurg a day for three days. 

TorNG, J. —Having had the advantage of 
reading the judgment of the Chief Judge, 
with the onnelusion of whiah I agree, 1 
need only add a very few words Mr. 
MoDonnell having candidly admitted that 
he did not think he eould contend that 
the smell was not a nuisance, our task 
is considerably lessened and is conGned to 
the qenestioDs, (t) whether the disposal of 
night soil by the Municipality is imperatively 
required by the Legislature, and (it) whether 
a nuisance is the practically inevitable 
result. 

The Grst question depends on the oon« 
struction of the Burma Municipal Act, and 
I agree with the Chief Judge in thinking 
that section 98, if otherwise imperative, 
does not cease to be so from the fact that 
the section only becomes operative at the 
discretion of the Local Government. Under 
section 3 (1) the whole Act only becomes 
operative from the date on which the 
Local Government chooses to appoint, and 
whatever may have been the effect of the 
delegation of powers to the Local Oovirn- 
ment Board under the Metropolitan 
Poor Act, 1867, which caused Lord Watson 
in the M«tropolitan Aftflum Ditirict 
V. Bill (2) to hold that the compulsion 
was not that of the Legislature, I cannot think 
that in the Burma .Municipalities Act the 
delegation by the Legislature to the Govern* 
ment itself of the power to apply the eeciion 
makes the compulsion—if it otherwise exists 
—that of the Government and not that of the 
Legislature. 

I am unable, however, to agree with 
the Ohief Judge in thinking that the 
terms “lefuse,” “rubbish" and “offen¬ 
sive matter" in seolion 98 do not include 
sewage 

Pftma jae'e it is admitted that they 
clearly may: it, therefore, follows that gord 
reason must be shown for excluding the 
meaning. 

It is urged that in seetion 112 the Legisla* 
tort esprsisly msotioni sewage and an infer* 


ence is drawn from the omtssioD to meotioD 
it in seetion 98. 

In my opinion, seetion 93 (1) is the iom< 
pulsory counter-part of the optional seetion 
112 ( 1 ). 

Section 112 permits a Municipality to 
remove eewage and rnbbisfa from any 
building or land within its limits. Section 
9S compele it to remove refuee and rnbbieh 
of every kind from the same places I think, 
the meaning is the same, and cannot think 
that the Legislature intended to leave the 
removal of sewage optional. Sub-clause (2) 
of section 98 provides the next step and 
reqoires the Municipality after it has 
removed this refuse and rubbish of 
every kiud to provide sites and plaoei 
on which it may be collected, deposited 
and disposed of. It adds the still 
more oomprebeneive term, “and all offensive 
matter." 

I cannot think that any distinction is 
intended to be drawn or that any 
thing ie intended to be colleeted, deposited 
and disposed of under sub-clause (2) which 
was not intended to be removed under 
enb-olause (1), and I consider offensive 
matter merely hyphened rubbisb or refuse. 

Then, it ie farther argued that the 
terms “refuse," “rubbish" or “offensive 
matter" do not always include night soil 
in the Act and reliance is placed on section 
148. 

This section penalises anyone who, witboot 
the permission of the Oommittee, deposits 
earth, refuse, rubbish or offensive matter 
in any public drain or drain communtcaUnff 
thereicith, and it is argued that if these 
terms include night soil anyone would be 
liable to be fined for throwing it into a 
drain even though it were specially con¬ 
structed for the purpose. The argumeut 
seems to me to lose sight of the governing 
words “without the permission of the Coni' 
mittee." , 

The Committee is especially^ carefni 
to sne to the provision of latrines and 
such like, and numerons sections givo 
them wide powers to see that these are 
built in sufficient numbers and properly 

kept. , 

To argue that refuse eannot ioslode 
night soil beeause the use of sneh placM 
for their proper purposes wonld then be 

paaisbablf aodgr ibf aectioo woold to me 
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BeecQ only possible if the words ^'withoat 
tbe permission of the Committee" were 
ebsent Tbe Jommittee mast be besomed 
to permit tbe proper nee of (he pUoea 
wbish it bbs ordered to bo bailt for tbe very 
purpose. 

Seotion 150 penalises the improper use of 
drains not eet aside for tbe porpose ; the term 
offensive matter" is nsed and is admitted to 
inolnde night soil. If the term inolades it in 
one plaae, it probably inslodes it everywhere 
nnless there are strong reasons to tbe eoo< 
trary, U is nrged that if night soil is 
incladed nnder the terms "refose" or 
“offensive matter" ingestion 148, this (ostion 
and sestion 150 overlap. 

It may be so, bot if so I woold prefer to 
assame tbe fast rather than to hold the 
Legislatore intended to inelnde night soil 
nnder the term “offensive matter" in one 
sestiiD and ezslnde it in tbe preceding 
lestion. 

I ineline. however, to think that in the one 
seetion tbe draftsman had ebieflp in mind 
solid matter and in the other liqaid. In 
eeition 148 he speaks of “earth" and “offen. 
sive matter," (in seotion 150 of “water" and 
offensive matter." 


As a matter of fact, the Legislatore seems 
to me to be sometimes more timorons than 
at others. In seotion 98 it is bold and speaks 
of refose and robbish only. In seotion 151, 
determined to leave nothing to obanoe.’tspeaks 
of any oaroase, dirt, dang, bones, ashes, night 
soil or 61th or any nozioos or offensive matter, 
and impoaes a Boe on any owner or ooeopier 
who does not pot any saoh matter into a pro- 
p^sr reoeptaole. Seotion 98 (3) aothorizes the 
Committee to reqoire owners and oocopiers 
to provide saob reoeptaoles and I shoold 
regret to think it neosssary to hold that any 
of these things had to be plaoed in “ the 
proper reoeptaoles " by owners and oooapiers 
nnder seotion 151 bat that the Manioi 

pality was not boond to remove them under 
seotion 98. 

It may be said that wears oonoerned not 
to speoalate as to the intentions of the Legis- 
Utore Dot to oooMtrae its laDgoago* 

II I ** tfae, bat I am of opioico that 
re whUh primarily means anything 

*8 amply wide enoogh to 
tViAk ^ ^ eannot regard the faot 

liowago in wetioD Ha anA of night Mil in 


seetion 151 as any soffioient reason for sap* 
posing it did not intenlto inolale it in the 
term 'refuse" or ‘ offensive matter" in 
seotion ^8. 

It is admitted that the Looal Qovernment 
has applied seotion 9? to the Manioipaiity 
of Bangoon and I think ander sab olaass 
(1) tbe terms “refose" “rabbish" and “bouse 
refuse" initode night soil and that tbe Com* 
mittee is bound by law to remove it. 

I think that under slanse (2) tbe Com¬ 
mittee is bouud to provide plates and sites 
for tbe oolleotioD, deposit and disposal 
of what it is bound to remove under olause 
1, and that uoder slause {i) it is entitled 
to ooll upon owners and oooapiers to 
provide proper reoeptaoles for the reoeption 
of all suoh things, till the Munioipal ssrvants 
can remove them. 

There is no ezpress provision that it is to 
be tbe Manioipaiity that is to dispose of 
the refuse, rubbish aud offensive matter: 
all that it is ezpressly required to do is, to 
provide sites where suob offensive matter 
may be oolleoted, deposited and disposed 
of. It is not ezpressly required either to 
oollesf, deposit or dispose of euoh things. 

If it ba«, as 1 think, to remove suob 
offensive matter it would naturally have to 
deposit it in tbe plaoes whioh it is bound 
to provide for tbe purpose, and if so 
1 think it may be held that it is bound to 
dispose of it. 

1 think, therefore, that seotion 98 im¬ 
poses on the Manioipaiity the doty both 
of removing and disposing of tbe night 
soil. 

We are not now oonoerned with any 
nuisanae arising or alleged to arise from 
tbe removal of the night soil from premises 
—or its transport through the streets^ 
but only with one that arises from its 
dieposal at this partisular site and plase. 
Tbe question is whether this enforoed 
disposal of tbe night soil inevitably oausea 
a nuisanee. If it does, the Manioipaiity is 
ezoused ; if it does not, tbe Manioipaiity is 
not. 

Dr. Blake, the Munioipal Veterinary 
Offiser, in whose obarge the various depdte 
lie, telU a* that during tbe sold weather 
no smell from this partisular depd: reasbes 
asross tbe street ; that in May, wbith he 
says is the worst month, there would be a 
bad smeU, bat not beyond kbe width of 
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the street, and he, therefore, naturally admits 
that the larger the area of the dep6^ 
the less the nuisance will be to outside 
people. 

Dr. Hayne, the then Chief Medioal OfiGaer 
for the Railway, states that he thinks it 
wOuld tend to ebeok the smell to a great 
degree if the area were properly enolosed, but 
he does not think it large enough, and suggests 
that a depot should be 100 yards iquare, so 
that the transfer of the night soil should 
take place 50 yards from any inhabited 
place. 

Now this transfer operation which causes 
the nuisance complained of does not take 
place in the centre of the depot but at the 
extreme end, and that end is the one nearest 
to the plaintiff’s quarters. 

These lie on the other side of P’irst Street, 
if the width of the road, which Exhibit 1 
shews to be only 30 feet makes, as Dr. Blake 
thinks, so much difference, the distance 
caused by the removal of the place of transfer 
further inside the dep«*»l might prevent the 
nuisance altogether. There is no evidence 
that experiments have ever been made to 
settle the range of the smell. 

Thedepol has been in existence.30 year?; 
if its existing area is insofBoient, there is no 
evidence that more land might not have been 
taken op in the first instance : if the Monici. 
pality took up too email an area, that is their 
fault as well as their misfortune. 

Lord Blackburn, in the ^^etropoUfan 
Atyl'-tm District v. Hill (2) at page 208* 
of the Report, eeems to hare been doubt, 
ful ae to the position if it were shown that 
the thing enjoined and done must create a 
nuisance unlessit was done on a site soexten. 
sive that it could not be obtained at all or only 
at a cost so enormous as to make it pra«. 
tically impossible. In that case it was 
held that the act complained of was not 
imperatively enjoined by Statute. In the 
present care I think it is enjoined but 
nothing in the Act has been brought to our 
notice to shew that the Legislature thought it 
impossible to carry out the work without 
causing a nuisance : on the contrary, the 
Legislature in section Q*'seems to have con* 
templated isolated areas being selected in the 
ffrst instance, a growth of population attend, 
ed possibly by a nuisance in the futare, and 
if so a_compnfaory traneferenoe of the 

•Fa|C cf (IMI) 0 App. Cm,- [Ad.] -- 


dep6t9 to more remote eites, oataide Municipal 
limits. 

These words seem to me rather tonegative 
the idea that the Legislature regarded the 
nuisance as inevitable or contemplated 
authorizing one. 

It foresaw the possibility and provided for 
it. It gave the Municipality a wide area of 
selection in (he hrst instance and provided for 
a subsequent compulsory change of site, if a 
nuisance arose. The nuisance arises from 
the transfer of the night soil and the transfer 
takes place by night. The land of this 
particular depd^ ie surrounded by roads and 
there is DO complaint from passers by: the 
other buildings in the vicinity are stated to 
bs warehouses occupied only by day aod the 
omission of the defendants to insist that if it 
ii a nuisance at all, it is a public one, seems 
to indicate that they only fear the. plaintiffs 
and it would not seem difBiult, or at any 
rate impossible, to safeguard tbeplainti^l 
or, in the last instance, if they wish to mam* 
tain the depAt to acquire their propertyi 
which has only buildings of the value of 
Rs. 2,000—Rs. 3,000 upon it. There are, it is 
true, provisioos in the Act for compensation 
bnt I see no reason to suppose from this 
fact that the Le^latnre contemplated this 
nuisance being i^vitable or that it ie so m 
fact. 

I therefore, agree with the Chief Judge m 
dismissing the appeal. I also agree in the 
order as to costs. 

Apfcal dismissed. 


PATNA HIGH COURT. 
Appeal from Appillati Dsosbi 
No. 1261 Of 1918. 

JoJy 15, 1920. 

Present Justice Das and 

Mr. Justice Adami. 
MusammatBibi RAFIQ UN.NlSSA 
AND oTdiRs—DffiNDANTS—A ppellants 

versue 

Babu KBSHWAR NARAIN SINGH 

AND OTHERS—PLAINTlffA, MU8AN 
TANTI AND OTHifcS—DffBNDANTS 
—BidPONDlNTS. 

Bettgel Survey Act (F B. <7. «• 41— 
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boundai't/ Jupu/tf, effect of—Suit to recoiei- 
fosscfsion of lands dealt ifif/i l>y okJc;-— Li^nilation— 
Boundary pillars, failure to set up, effect of —Pic.«u»ii/>. 
A'on“-J3ur<f<^ of proof. 

An order uiulor Boction 41 of Iho Pcngal Survey 
Act has the force of a Civil Court decreo, and the 
party in whose favour the order in passed should be 
considered to be in actual possession at the date of 
the order, and a person wishing to upeet tho order 
must bring a salt within 12 years from tho date of 
tho order, [p. 641, col 2; p 642, col. 1.} 

An order settling a boundary dispute under section 
4t of the Bengal Survey Act is not void if, after the 
decision is come to, boundary pillars arc not set up. 
The placing of l>oundary pillars is a part of the 
procedure which is performed by tho ofiicers of the 
Survey Department after a boundary dispute is 
decided. It is to bo presumed that the boundaries 
More duly laid down and the burden of proving the 
contrary lies on the party alleging it. [p. 842, coL I ] 

Appeal from a deoision of the Distriot 
Jadge, Mongbyr, dated the 27th May 1^18, 
revereiog a deoision of the Offioiating Addi¬ 
tional Sabordinate Jndge, Mooghyr, dated 
the l&tb June 1917. 

FACTS.—The finding of the lower Appel¬ 
late Conrt was as follows : — 

There was a bonndary dispute in 1902 
and it was desided by the Settlement Aotbori- 
lies in favonr of the defendants. The learned 
Mansif dismissed the present ease as having 
been instituted more than 12 years after the 
deoision of that boundary dispute. The 
deoision of (his appeal rests mainly on the 
qaestion whether (he provisions of seotion 4 l 
of the Bengal h'nrvey Aot have been 
Qomplied with. That seotion reqeires that 
tho boondary shall be determined aooording 
to aotnal posseseion and the boondary is to be 

seoored by boondary marks.The Coort 

below, it appears, has presomed that as 
there was a deoision aboot bonndary under 
seotion 41 there most have been ballabanJi. 
The appellant's Pleader orges that it was 
not proper to so presume. He, as stated 
above, relies on the oases* mentioned above, 
wbioh lay down that where onder an Aot 
eertain things are reqoired to be done before 
any liability attaohes to any person in respeot 
of any right or obligation, it is for the 
person who alleges that the liability has been 
inourred to prove that the things presoribed 
>n the Aot have been aotually done and that 


n li^^hadur r. Trilockan Bagehf 
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if an offioial aet is proved (o have been done 
it will be presomed to have been regularly 
done, hot it does not raise any preenmp. 
ticn that an aot was dene, of wbioh there 
is no evidence and the proof of wbioh is 
essential. The learned Pleader also relies 
on the oaee repoifed a^ Deputy Legal 
Remembrancer v. Mir Sarxoar Jan (1). Ifc 
has not been proved that any Assistant 
Soivey OflBoer went (o the spot for 
putting any benndary marks, nor does it 
appear that he did any aot in oonneotion 
therewith from which it ooold be inferred 
that boondary marks were put.as requir¬ 

ed by section 4l. Rejecting the worthless 
oral evidenoe on the point there are no 
materials from wbioh it ooold be legitimately 
presomed that boondary marks were pot 
We...find that no boondary marks were’pot 
as reqoired by the said seotion.” 

Messrs. Syed Mohammad Tahir and P. 
Bar.et}i, for the Appellants. 

Mr. Jagannaih Prasad, for the Respondents. 

JUDGMENT. 

Adisii, J.—The plaintiffs in the aoit oat 
of wbioh this appeal arises sooght for re. 
oovery of possession of oertain lands between 
their Maozi Pipra and Maoza Tilooh wbioh 
belongs to the defendants. 

It appears that thoogh title was foond to 
be with the plaintiff in respeot of tbediepoted 
land as shown by the Revenoe Sorvey Maps 
yet in 1902 a diepote having arieeo between 
the owners of the two Maezas a survey 
was made and it was fooed by the Survey 
OflBoers that ibe diepoted land lies within 
MaozaTiloob, and. therefore, the possession 
thereof was with the defendants. This 
deoision was made nnder the provisions of the 
Beogal Survey Aot on the I6th Maroh 1902 
The plaintiff institated this sait on the la* 
Ootoberl915. 

Under seotion 41 of the Bengal Sorvey Aot 
the deoision of the Survey Officer had the 
force of a decree of a Civil Coort. The 
leaned District Jodge seems to have been 
mistaken as to the law in (be case. Jt is 
quite olear that the deoision having been under 
section 41 of the Bengal Survey Aot pos- 
session was found to be with the defendants 
and if the plaintiff wished to opset that deoi.' 
Sion it was inoombent open him to institute 
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his suit within 12 years. This he has not 
done. 

The learned Distriot Jndge in deoreeing 
the appeal asted on the aRsnmption that it 
wfif inoambent on the defendante to prove 
that the Snrvey Offioera laid down boandary 
pillars, and as they failed to give satifaetory 
proof of eueh laying down of pillars their 
defence most fail. The plaoing of pillars 
on the boandary, wbioh has been 6xed 
after enquiry, is a part of the prooedare 
whiob is performed by the offisers cf the 
Survey Department after a boundary dispute 
has been deeided and it is nowhere provided 
that an order settling a boandary dispute is 
void if, after the decision is eome to, boundary 
pillars are not set up. In any ease, the 
decision having been oome to under seetion 
41, we must presume that the boundaries 
were duly laid down. The learned District 
Judge found that the oral evidence on both 
sides as to the boandary marks was unreli* 
able, and because the report of the Survey 
Officer did not state that boundary marks bad 
been laid down, held that the defendants had 
failed to show that the provisions of section 
41 had been eomplied with and so decreed 
the appeals. The burden of proof to show 
DO boundary was demarcated lay on the 
plaintiffs. 

I would allow this appeal and set aside the 
order of the lower Appellate Court and 
restore the decree of the Court of first 
inetancewith costs throughout. 

Das J.—1 agree. 

Arpeal allotted. 


MADRAS HIGH COURT. 

SioOBD Civil Appial No. 967 ot 1919. 
March 15, 1920. 

Preteni :—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

Pu'urt BBIMAJI. minor, evNixr 
fRiiND Pnjari NAGAPPA— Plaintipf— 

Appsllant 

vtrtue 

RAJABHAl HUSSAIN SAHIB 

AND AN'iTxtR—DtFSRDANTS^ RiSPONDBMTA. 
Oivil Procedure Cod€ (Act Vo/li0»),0. IXUI,r.4-~ 
ilinor, certificated guardian of—Quit agatnet miryor-^ 


Another guardian appointed for suit—Appoinlmentf 
legalitj/ of. 


Where there is a certificated guardian of a minor, 
the appointment of another gnardian for the 
purposes of a suit against the minor is illegal, and a 
decree obtained in such suit by the plaintiff is liable 
to be sot aside on the ground of there being no legal 
representation of the minor in the suit. [p. 848, ool. 
p. y44, col. 1,] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Bellary, in Appeal Suit No. 136 of 
1918, preferred against the decree of the 
Court of the District Munsif, Hospet, io 
Original Suit No. 484 of 1917. 


FACTS appear from the judgment. 

Mr. P, R. Qanapathy Aiyar, for the Appel* 
lant.—Order ZXXlI, rule 4, Civil Prooedare 
Code, absolutely prohibits the appointment 
of a person other than a certificated guardian 
as gnardian ad litem for a minor defendant 
in a suit. In the absence of (be certificated 
gnardian on the record, the minor esuDoi 
he said to have been properly repre^enfed. 
There is a legal disability attaching to Ruch 
person to act. The Court’s ignorance of the 
existence of the certificated guardian does not 
affect the question. See Hanuman Prasad v> 
Muhammad Ishoq (1), Rashid-un nissa V. 
Muhammad Ismail Khan (2), Rhiarajmal V. 
Daim (3). 

Mr. K. Rajah Aiyar, tor the Bespond* 
enis.—The decree against the minor is not 
altogether void. It is only an 
larity, see Dammar Singh v. Firbhu Singh {41 
and the cases wherein it is 
Jogeshtcar Naroin v. Lola Moorlidhar (5/, 
Midnopore 'Zemindnri Company Ltmtied 
Oobinda Mahlo (6). In Maruthamalai V. Palant 
Oounden (7) failure to give notice to a pertou 
in charge of a minor was held not to render 
void ihe appointment of third person as 
guardian hVem, In Rambriohh Bam ?• 
Total- Tewari |8) it was held that where the 


(1) 28 A. ia7j A. W. N. (1905)829, 2 A. L. J.815. 

(2) 8 Ind. Cm. 8fl4, 81 A. 672, 13 0. W. N. ’ 182 , *0 
). L. J. 818, 6A. L. J. 822, II Bom L. 

I JI. L. T. 279, 19 M. L. J. Oil, 80 I- A. 168 iP. OJ. 
(8) 82 0. 296, I 0. h. J. ^84, 83 I. A. 28: 8 SM. 
0. J. 734, 9 0. W. N. 20t, 2 A. L. J. 71, 7 Bom. L. 

(4*29 A^' 290,4 A. L. J. 166, A. W. N. U907; 70. 

(5, 7 0. L. J. 270. 

(6)8 0. L J. 81. 

(7l 16 Ind. Cas. »82i 87 M.686. 

(8, 83 Jiid. Cm. 605,14 A. t. J. t99. 
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maoaser of a joint family effeatively repre* 
nented a minor member in a sait in whiob 
both were partiee, a deoree against the 
minor to whom no goardian was formally 
appointed was not invalid. 

JUDGMENT. 

SiDisiVi Aitar, J »Tbe plaintiff, repre¬ 
sented by bis aertiGaated goardian (appointed 
by the Distriat Goort), is the appellant 
before ns, He sued to set aside the 
dearee passed against him in a eait broogbt 
by the present- 1st defendant as plaintiff 
on a mortgage-bond ezeaoted by the 
plaintiff’s mother. The short qoestion for 
deeision ie, whether the plaintiff was pro¬ 
perly and legally reprerented in that eait, 
An offiaer of the Oonrt was appointed in 
that suit at tbs instanae of the then 
plaintiff (present let defendant) as goardian 
(for the snit) of the minor defendant 
(present plaintiff). If there was no proper 
representation, if the representation by that 
officer was not merely irregolar bat also 
illegal, there aan be no doabt that this 
Bait to set aside the dearee and the other 
proaeedings in the former eoit is saetain- 
able. The lower Ooarte held that, beaaore 
the Ooort and the present lat defendant 
(the then plaintiff) were not aware that 
a guardian bad been appointed by the 
Distriat Coart for the minor, the appoint¬ 
ment of an officer of tbe Court as the 
goardian for the former suit was neither 
illegal nor irregular and, therefore, tbe dearee 
in tbe former suit ehoald not be set aside. 1 
am unable to agree with the oonolusioDs of 
tbe lower Gourte. Order XXZII, rule 4 (2), 
eo far ae it relates to a minor (defendant), 
is as follows : — 

“Where a minor has a guardian appointed 
or declared by competent authority, no 
person other than sooh guardian shall be 
appointed hie goardian for tbe suit,” (that 
is, in tbe case where a minor is a defend¬ 
ant'/ ucless tbe Goort eonsidere, for reasons 
to be recorded, that it is for the minor’s 
welfare that another person be appointed.” 
Tbe old section 457, Oivil Procedure Gode, 
prohibited a married woman being appoint¬ 
ed as goardian for tbe suit for a minor 
defendant and thus created a legal disability 
in her to act as such. Now Order XXXIT, 
role 4 (2), in the ease where a minor is a 
defendant, similarly prohibits any person 

otbtr tbao tbe gaardian appointed oc 


declared by competent authority to act as 
guardian for tbe suit of a minor defend¬ 
ant. Tbe Legislature clearly made this 
provision because it was strongly of opinion 
that it was not for the minor’s welfare 
that anybody else except such certiGoated 
guardian, where one exists, should act for a 
minor defendant. Where there is such a clear 
prohibition by tbe Legislature tbe Court’s 
ignorance of tbe existence of a certiGcated 
guardian cannot be taken into consideration 
in deciding tbe question whether there has 
been a proper representation of a minor 
in tbe suit, any oore than the ignorance 
of a Court under tbe old provision that a 
woman appointed by it as a goardian was 
a married woman could affect tbe decision 
of tbe question whether tbe minor was 
properly represented by such a woman. I 
think the decision in Hanuman Pratad 
V. Muhammad Ithaq (1), conGrmed in 
Baihid-ud-niiia v. Muhammad l$mail Khan 
(2), is almost oonclosive on this point. On 
behalf of tbe respondents, we have been 
referred to tbe decision in Dammar Singh 
V. firhhu Singh (4) in which tbe qoes¬ 
tion is very meagrely discussed and it 
was decided before tbe Privy Council’s 
decision shove referred to. Tbe obiUr dicta 
in Jogethwar Narain v. Lala Moorlidhar 
(5) and Midnopore Zemindari Company 
Limited v. Qobinda Mahto (6) approving 
the decision in Dammar Singh v. Pirbhu 
Singh (4), do not oarry ns much further. 
The ease in Matuthamalai v. Palani Oounden 
(7) was not a case decided on ^be rule 
which we are now considering, but the 
decision turned upon the question whether 
failure to give notice to a person alleged 
to be then in charge of tbe minor wholly 
vitiated the appointment of a third person 
by tbe Court as a minor’s guardian, that 
is, whether non-compliance with tbe pro¬ 
visions of Order XXXII, rule 3 (4) made 
tbe appointment wholly illegal or whether 
it was only an irregularity. I do not think 
that a prohibition to any body else to act 
enacted in Order X^XIl, role 4 (2) can be 
put on tbe same footing as the direction 
to give notice to tbe person in whose care 
the minor is before making the appoint¬ 
ment of a proper guardian. On tbe whole, I 
think that there was no legal representa¬ 
tion of the minor plaintiff in tbe former 
Bait. I hopB that plaiotififi will henafter 
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take oare wben they implead a minor as 
a party defendant and when they apply 
to the Conrt for appointing a gnardian 
for the suit to enqnire whether a oertifi- 
sated guardian has been already appointed 
for the minor defendant. I would also 
add that there are observations in the 
saee Narstngh Norain v. Sheikh Jahi 
Miitry (9) whioh doubt the soundness of 
the deoision in Dammar Singh v. Pirbhu 
Singh (4). I would degree the suit setting 
aside the degrees of the lower Courts. As 
allegations of fraud and sollusion made 
in paragraphs 8 (6) and 8 (c) of the plaint 
were not proved aosording to the Bndings 
of both Courts and as the illegality of the 
appointment of the Court OfBoer under the 
provisions of the Cede was not expressly 
set op in the plaint, I would direst the next 
friend to bear personally tbe oosts of this 
litigation insurred on the plaintiS's behalf. 
Tbe defendants will, of course,bear their own 
oosts. 

Spencer, J,—I agree. I think that, when 
there is a dehnite prohibition of law in such 
words as those in Order XXXd, role 4, Civil 
Prooedure Code no person other than sooh 
gnardian shall aot as the next friend of 
the minor, or be appointed guardian for 
the suit unless, ete.,” a decree obtained 
against a minor represented by some other 
person is an illegal degree, void against 
tbe minor and not a degree obtained by a 
mere irregularity. I would follow in this 
matter the Privy CooDgil*8 deeieion in 

Raehid'U}^ nina v. Muhammad Itmail Rhan 
(2) and another ease of the Privy Coungil 
in Khiaruimal v. Daim (d) where it was 
held that a degree obtained against a 
person who was not properly represented 
on tbe reeord was void and without juris* 
diotion against sush person. 1 agree with 
my learned brother that Dammar Singh 
V. Pirhhu Singh (4) is not a ease whioh 
we gan follow without hesitation. There 
was another ease in Rarr.brtchh Bam v. 
Tatak Teteari (8) quoted by tbe respond' 
ents’ Pleader. In that oase, the minors 
belonged to an undivided Hindu family 
and tbe manager of that family was a 
party and folly oontested the suit. There 
war, therefore, no neeessity to appoint a 
guardian at all and a degree obtained 

. ifi) 18 ln<L Oaa. 4I4t 16 0. Xi. J. 8. . 


against the minors on whose behalf * 
gnardian not properly repieeentative of tbeif 
interests was appointed was not on that 
aoooont an invalid degree. The appeal 
will have to be allowed, tbe direstions as 
to oosts being as mentioned in my learned 
brother’s order. 

M. 0. p. 

Appeal allowed, 


LOWER BURMA CHIEF COURT. 
Civil MtscBLLANious Appeal No. 180 

or 1919. 

Marsh 22. 1920. 

Present: —Sir Daniel Twomey, Kt., 
Chief Judge, and Mr. JuMtioe Robinson. 
MAUNG PO THEIN AND OTHERS 
—Appellants 
versus 

MA WAINO AND ANOTHER—RESPONDENTS. 
Civil procedure Code (Act V of J0C8^, «. I 46 .scop«ol 
'—Receiver, surety for, liability of. 

Section H6 of tlio Civil Procedure Code nppUfS 
whore ony person hae become linble n* Boroty for a 
Receiver and jnich Hurety can bo ordered to pay the 
Klim which he h&s bound himFolf to poy. [p. 846, col. 

lO 

Appeal against the order of tbe Distrlst 
Judge. Hanthanaddy. 

Mr, Bur-or,ee,toT tbe Appellant. 

Mr. Daties, for Respondent No. 1. 

JUDGMENT.— Mb Waing sued her hus¬ 
band, Manng Shwe Tbs, for divorse and 
partition of property. On the 1^2od Marsh 
1915 Maung Shwe Tha was appointed 
Reseiver of most of tbe joint property to 
sollest the rents and profits thereof. On 
the 22nd May 1915 he and tha preosot 
appellants exesuted a bond in favour 
of the Digtrist Judge of Hantfaa* 
waddy bis euosessors and assiogs. Tha 
sondilioD of the bond was that if Maung 
Shwe Tha ahould duly assoont for all the 
joint property and for every sum and 
sums of money be should so resetva on 
aaooun^ of the rents and mesne profits of 
properties at susb periods as the Ooar| 
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shall appoint and sboald duly pay the 
balanoea as may be oertibed to be dae from 
him as the Ooart “bath dirested or shall 
hereafter direot” then the obliRatioo ehall be 
void otherwise it sboald remain in fail foroe. 
The bond was in the sam of Rs. 2J,000. 

Mr. Ohari was appointed Oommissioner 
to take the aoooanta tn^er alia in reapest 
of what was dae by Shwe Tba as Rsoeiver. 
He made a report in reapeot of the period op 
to the end of 1918 that Rs. 38,529 8 0 was dae. 
Sabseqaently, be reported that Rs. 11,008 
was doe for three months of 1919, On the 
4tb April 1919 Shwe Tha was removed from 
ihelReoeivership and Mr. Ohari was appointed 
Seseiver. 

Mr. Chari, when Shwe Tba did not pay 
up the amoants held by the Oonrt to be 
dae by bim, applied that the sureties 
sboald be sailed apon to pay the 
Rs. 20,000 for wbiob they bad exesated 
the bond. 

The sareties appeared and the Coart 
passed an order, dated the 11th May 1919. 
It was direoted that, as a matter of graoe 
and in order not to pat the sareties to 
any avoidable loss, Mr. Ohari aboald sell 
saeb portions of Shwe Tba's share in the 
estate as are readily marketable and after 
dedaeting Shwe Tha’e share of the joint 
debts oredit 75 per oent. of the balanse to 
Shwe Tba as Reeeiver, 25 per eent. being 
held in easpense for eontingenoies. It was 
then^ ordered that if, after this oredit, there 
remained any earn still dae from Shwe Tha as 
Reeeiver the proeeedings against the sareties 
may be pressed. 

This order was oarried oat and after 
the dedaetioos had been made a sam of 
Rs, 17,022 5 2 was still due from Shwe 
Tha. This he has failded to make good. 
Then the Court was moved to call apon 
the sareties and, on the 12th September 
1919, Dotioe was issaed to them to show 
oaaae why they sboald not pay ap the 
amoant. They obtained a week’s adjoarn* 
ment to 61e objeotions. On the date 6xed 
they appeared and wanted a farther adjoarn* 
meat for a fortnight to 61e their objeotions. 
This was refused and, on the 31et Ostober, an 

passed that they mast pay ap 
the amoant within one week. Later in 
the day, Mr. Barjorjee appeared and asked 
to be heard on a legal point. A date 
was fixed for. this and notios issaed to 


Mr. Chari. On the date fixed Mr. Dantra 
appeared and asked for an adioarnmeot 
as Mr. Borjorjee was oat of Rangoon. This 
was very naturally refused. An order was 
then passed that, as the sareties bad failed 
to pay the amoant, Mr. Ohari oan taka any 
steps he may think proper. 

Mr. Ohari then took oat exeeation against 
the property of the sareties and this appeal 
was then filed. It ie said to be an appeal 
against the order of tba Slst Ostober 
1919 by whioh it was ordered that the 
sareties most pay op within one week. 

That order, it is said, is ultra vira, as, 
on the failora of the sareties, the only 
aolion open was to apply to the Coart to 
assign the bond on wbitb being done 
the assignee ooald bring a suit on the 
bond. 

If the order was passed under sestion 
l45 of the Code of Civil Proosdare an 
appeal will undoubtedly lie and the qaestioo, 
therefore, is whether snob an order eoald 
be made under that sestion. It is arged 
that sestion 145 only applies when the 
surety has given his bond for a party to 
the suit. Here the bond is given for Shwe 
Tba qua Rsseiver, and not as being a 
party. 

Under the previons Code of 1882 the 
eorresponding seotion applied only to deoreea 
and where a person beoame liable as surety 
for the performanse of the desree or any 
part thereof. In the present Code the 
ssope of the sestion has been mash enlarge 
ed by the addition of olaasea (6) and (c) 
aod by the inslasion in it of orders in 
addition to deorees, Clause (c) applies 
where any person has besome liable as 
surety for the payment of any money 
under an order of the Coart in any sait 
and the sestion provides that the order to 
pay may be exesated against him to the 
extent to whish be has rendered himself 
personally liable in the manner provided for 
the exeeation of deorees. 

The laogaage is very wide and there is 
nothing to indisate that it is or was 
intended to be limited to sareties for parties 
to the suit in their eapaoity as parties. It is 
DO doubt, true that one method of prooeeding 
against a surety is to obtain an assign, 
ment of the bond and bring a auit on it 
The seotion does not prevent this eoarse 


INDIAN OASES. 


846 

SHillS ill V. ABDUL HAEItf. 

being adopted bat provides a sammary 
end more expeditioas coarse. Had it 
been intended to limit its application 
it wonld have been clearly indicated. 
Instead of this, we 6nd the scope of the 
section is extended and it is no longer 
confined to decrees and their performance 
bat covers orders also. An order appointed 
him Receiver and called apon him to give 
security and the sureties undertook their 
liability if he failed to pay at any time he might 
be ordered to do so. 

It is farther urged that the safeties 
have had no opportunity to contest the 
correctness of the amount for which Shwe 
Tba as Receiver has been held liable, and 
that if a suit was brought on the b^nd 
they would be able to raise this defence. 
They received notice to show cause why 
they should not be called upon to pay 
but chobe to file no objections. They were 
tfrioe given adjoarnments to enable them 
to do so but still omitted to do so. We 
do not think they can be beard to do so 
now. 

It is said that the Oommissioner charge! 
commieaion after agreeing not to do so, 
bat that is purely a matter of the terms of 
bis appointment. 

Again, it is urged that the 25 per cent 
shoal! not have been held back. Should 
this amount be afterwards available towards 
Shwe Tba's liability they can recover any 
excels theymay have bad to pay. They bound 
themselves to make good any sum Shwe Tba 
might be ordered to pay at any time and 
here again they have failed to make out any 
case. 

We must, therefore, bold that the order to 
pay was one falling within the scope of 
section 145 and that it may be enforced iu 
execution. 

So far as the possibility of the sum for 
which Sbwe Tba is liable being reduced on 
appeal, their remedy lies by way of a stay 
of execution. 

The appeal is, therefore, diemiseed with 
costa. 

Advocatec’ fees three gold mohurt. 

Appeal diemitted. 
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COURT OF ELEOTION COMMISSIONERS, 
UNITED PROVNICES. 

PXTITION UNDlii ECBCFOBAL RULBS. 

December 2^, 1920. 

Preaeni r^Mesare. F B. Sberring, Sitla 
Prasad Bajpai and G. H, B. Kendall, 

Commissioners. 

Mr. SHAKIR ALl—P btitioner 

teraua 

M. ABDUL HAKIM—Bispovoint. 

U. P Electoral Rules, r. 11 (!',-~^DccUiration appoint* 
inff Election Anfcnf not sigiied in presence of Attesting 
Officer, tclietlier renders nomination invalid— Election 
petition, tnaintainabilifi/ of, against order of Returning 
Officcr^Ohjector, liability of, Jor costs. 

Tho more fact that a declaration made under 
rule II of the U. P Electoral Kulos by n candi* 
date appointing himself his Election Agent is not 
signed by him in tho prosecco of tho Attesting 
Orticor, does not render tho nomination of such 
candidate inralid. When tho declaration has been 
liled by a candidate, tho presumption is that that 
can<lidato asserts that tho signature on tho doolaration 
is his own, and tho Attesting Officer will accept thic 
position until some person iuterostod has made an 
objection, [p. 847, col. 2.'] 

An olootion petition is maintainable against the 
order of a Returning Officer declaring tho nomination 
of a candidate invalid [p 488, col. 1 j . 

Where an objection is filed to tho nomination ? 
candidate, and sneh nomination is declared invalid, 
tho objector is liable for costs upon an election petition 
against such doclarotion, in tho event of tho petition 
being decided against him. [p. 649, col. 3.j 

Raport of the Oommiscionera eppointfl! 
under the United Provincea Eletctoral Bui®* 
to try the election petition of Mr. Shakir 
Ali, Barri6t9r>at*Law, Gorakhpur, again#* 
the eteoticD of M. Abdul Hakim, Vakil, 
Bacti, to the Baeti District Mubammadau 
Rural Oonatitnenay in the United Provioce# 
Legislative Oouncil. 

REPORT.—Mr. Shakir AH, BarriiteP ®V 

Law of Gorakhpur, presented an election peti* 

tion under rule# 30 and 42 (1) (c) 

United Proviuccs Eleokoral Rules before 
Honour the Lieutenaut Governor of tbe 
Uoited Provinces. His Honour appoinis 
the undersigued as Commissioners to enquiM 
into the petition. Enquiry has been ma a 
and tbe report ia now forwarded. - . . | 

The petitioner on Oetober the loth ia# 
presented Exhibit 1 before the Attesting 
Officer of Basti. It purports to be a a®;****' 
tion appointing himself as bis Bleetion - 
for the Muhammadan Rural Oonatitoeuey 

On Oetober the Sdtb Manchi Abdul 
Hakim, the rival eandidate, presented an 
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objeotioD to the effeet that the deolaration, 
Exhibit 1, had not been made aod eigced by 
the petitiooer io the presenoe of the Attest- 
iog Offiaer. Od the same date, Oatoher the 
30tb, the Retaroiog Offiaer passed an order, 
Exhibit 2, in wfaiah he foand that the 
deolaration, Exhibit 1, made by the petitioner 
was invalid 'and, therefore, he deolared that the 
nomination of the petitioner was invalid. On 
the same date, by bis order, Exhibit 4, the 
Betarning Offiter deolared that Monshi 
Abdol Hakim, the respondent, being the only 
oandidate was duly eleated, as by the deoision 
of the objeotion of Mansbi Abdnl Hakim the 
nomination of the petitioner had been deolar¬ 
ed invalid, leaving Manshi Abdal Hakim 
ae the only oandidate. 

Against this deoision of the Retarning 
Offioer the petitioner presented his petition 
before His Hononr the Lieatenant-Governor. 

Mr. Abdal Hakim, respondent, has stated 
before this Coart that he admits that the 
signatare on the deolaration, Exhibit 1, is in 
the handwriting of the petitioner. 

On the pleadings of the parties the follow¬ 
ing issues have been framed 

1. Is it neoessary that the signxtare shoold 
be made in the presenoe of the Attesting 
Offioer in order to make the deolaration, 
Exhibit 1, valid P Proof on respondent. 

2. Does not an eleotion petition lie against 
the order of the Returning Offioer, Exhibit 2 P 
Proof on respondent. 

3. Is not respondent liable for oosts, if the 
petition is deoided against him P Proof on 
respondent. 

With referenoe to Issae No. 1 the respondent 
argues that the wording of rale 11, olaase (2) 
of the Eleotoral Rales, shoold be oonsidered. 
The word "deolaration" aooording to the 
respondent means that there mast be some 
one to reeeive the deolaration. A deolara¬ 
tion presupposes two persons: one person 
making the deolaration and another person 
reeeiving it, and, therefore, a deolaration mast 
be made in the presenoe of some one. It 
follows, therefore, that both the signatare 
on the deolaration and the writing of the 
deolaration eboald have been made in the 
presenoe of the Attesting Offioer. It is 
further argaed that anless this ie done, 
the deelarant cannot be held liable. It ie 
pouible that the aigoatare may be re- 
pudiated eabeeqaently. and the Retarning 
Offioer or Attesting Offiter can only be satisfi¬ 


ed when the signatare has been aotaally 
made in bis presence. 

We do not agree with this reasoning or 
with the interpretation of rale 11, olaase (2), 
snggeeted by the respondent. That rale 
requires a oandidate to make in writing 
and sign a deolaration. Exhibit 1 is in 
writing and it is admittedly signed by the 
petitioner and in that writing the petitioner 
makes a deolaration as to the appointment 
of an Eleotion Agent. The rale says nothing 
at all as to any neoessity for the deolaration 
to be signed in the presenoe of any one. If 
this bad been oonsidered neoessary, the rule 
would aodoobtedly have said so explioitly. 
In the absencs of any saoh reqairement 
in the rale, the petitioner oannot be held 
bound to have made hie signatare in the 
presence of the Attesting Offioer. 

There appears to be no forae in the 
argument that, unless the signature is made 
in the presenoe of the Attesting Offioer, 
the oandidate oannot be legally bound by the 
dooument. If the oandidate has presented 
a deolaration purporting to be signed by 
himself, wbiob, as a matter of fast, is 
found subsequently not to have been so 
signed, the oandidate will undoubtedly be 
liable to punishment under the Criminal 
Law. It ie untrue, therefore, to say that 
the oandidate will not be bound by a declara¬ 
tion written and signed otherwise than in 
the presenoe of the Attesting Offioer. 

It ie also untrue to eay that the Attest¬ 
ing Offioer oaa only be satisfied of the 
genuinenees of the signatare if R has 
been made in bis presence. When the 
deolaration has been filed by a oandidate 
the presumption is that that oandidate 
asserts that the signature on the deolaration 
IS his own and the Attesting Officer will 
aooept this position until some person 
interested has made an objection. U may 
be noted that in the present oase the 
objector admits that the signature on the 

geoQioe aigoatare 

or toe petitiooer« 

For the abve reasons, Issue No. 1 is deoided 
agaioat the reapoodeot aod to favoar of the 
pelitiooer* 

The second issue is: *'Does not an elec 

tion petition he against the order of the 
Returning Offioer, Exhibit 2 

Rule 42, elause (c), has been referred to by 
the respondent. It is, however, admItuS 
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by him that the Electoral Hales are rules 
made under the Act referred to in rule 
42, olaase (c). In the present ease the 
petitioner alleges that rule 11, oUnse (2) of 
the Eleotoral Rules, has not been properly 
oomplied with. It is admitted by the 
respondent that if Exhibit 1 were a valid 
deolaratioD, its non aooeptanoe hy the Retarn- 
Jng OiHoer was a non eomplianoe with the 
rules. In, the faoe of this admisuon. it 
18 not possible for the respondent to press 
hie argument in regard to this iasue. We 
deside Issue No. 2 against the reepoadent and 
in favour of the petitioner. 

The third issue deala with coats. 

Aosording to the respondent, the order 
of the Returning OiEser, Exhibit 2, waa 
passed by that Officer irrespastive of the 
objection 61ed by the respondent, Exhibit 
3. The respondent says that the Rsturning 
Offiier held in his order that the signature 
on the declaration, Exhibit 1, couli have 
been veribed by the petitioner had he been 
present at the time before the Hsturning 
Officer. Because of his absence, the Return¬ 
ing Officer diaallowed the declaration and set 
aside the nomination. 

According to the respondent, the Return¬ 
ing Officer would have passed the declara¬ 
tion as valid if the petitioner had been 
present before him to verify his signature 
and, therefore, the respondent argaee that 
the Returning Offiier’e orders, Exhibit 2, 
has nothing to do with his objeotioni 
Exhibit 3, and, therefore, he, the respondent, 
should not be burdened with costs even 
in case the present petition is decided against 
him. 

We 6nd that the contention of the re- 
Bpondeut is nob borne out by the facts. 
The respondent admitted, before issues were 
framed, that the order of the Rsturoing 
Officer, Exhibit 2, was passed with reference 
to this application, Exhibit 3. He further 
admits that his arguments were beard by 
the Returning Offiier before that Officer 
passed the order. Exhibit 2. He farther 
admits that the decision referred to in the 
Beturning Officer’s order of October the 
80th, Exhibit 4, refers to the decision of 
the same date, Exhibit 2. Exhibit 4 is as 
follows:^ 

As by the the decision of the objection 
of M. Abdul Hakim the nomination of Mr. 
Shakir Ali has t'cen declared iuvalidi 


leaving il. Ablal Hakim as the only 
candidate, f, therefore, according to D, 0. 
No. 9dl.R/(n_i (5), declare M. Abdul 
Hakim to bs duly elected.’* Exdibit 4 
shows distinctly that the decision that 
Exhibit 1 was an invalid declaration was 
made on the objection of M. Abdul Hakim, 
respondent, , 

Iq the body of the order, Exhibit 2, it 
is said: — 

It has bsen urged and with some force that 
Mr. Shakir Ali might in case of malpractice 
wriggle out of his legal responsibility by 
denying this signature. It is possible, and 
though it seems to me that bo would thereby 
become liable to prosecution for using • 
forged docnmcnt as genuins, this ii not 
an answer to the objection." It is clear 
that the respondent placed his argumenta 
before the Returning Officer in support of 
his objection and the Heturning Offlesr 
made his decision with referenop to that , 
objection. The proceedings were initialed 
by the objection of the respondent and pot by 
the Returning Offiier himself. We decide, 
therefore, this issue against the re¬ 
spondent and in favour of the petitioner. 

We find that the declaration, Exhibit 
1, was duly made and that the order of 
the Rsturniog Officer, Exhibit 2, disallow¬ 
ing the declaration and proclaiming the 
nomination of the petitiooer invalid was 
unjustified. We find that the declaration 
and the nomination were duly made. We 
find, therefore, that the election of M. Abdul 
Hakim is void. 

The petition is decided in favour of ths 
petitioner and against the reepondent. Toe 
respondent will pay Rs. 20J as costs to 
the petitioner. Rupees 40 represents printing 
charges and the remainder legal advice aod 
any other expenses. .. 

The petitioner has filed a memo, of hi* 
costs (Exhibit 5), and swears to the 
accuracy of the details. The total comes to 
Rs. 447 6 0, Having regard to the point* 
raised and the oircamstanoes of the *•**• 
we consider Bs. 200 to be fair and reason* 
able costs payable to the petitoner by to* 
respondent. . 

The Government promissory note fOi^ 

Bs. 1,000 received with the petition, 
was deposited by the petitioner, is herewith 

returned. , 

Fi/Mon accepted. 
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LAHORE HIGH COURT. 

Cbiminal Reti&iom No. 959 of 1920. 

Ddoember 13, 1920. 

Treian/: —Mr. JnslioB Wilberforoe. 

GHASITA MAL—Accosbd— pKTnioKER 

versus 

EMPEROR— Reopohdint. 

Criminal Procedure Code (Act V of — 

Bummdr^ trial —Large nutnher oj accufcd and witnesree 
—Procedure—Warrant, execution of, by perron other 
than the one to ir/ium t't id (idcirdsiScJ, legality of. 

Where a largo Dumber of witiicaaos uiid accused 
are involved in a case, the case should not be tried 
Bummarily. [p. 8&U, col. 1.] 

Where a warrant addressed to tho bailitf of tho 
Court was executed by a Nuib Nasir and procoss* 
servers without any endoraemeut by the bailiff : 

Bold, that the service of tho warrant was illegal, 

[p. btO, ool. 1.] 

Oase reported by the Seseioos Judge, 
Hiesar with his No. 460-3., dated the 23rd 
Jane 1920. 

FACTS.— Id exeoatioD of adeoreeoftbe 
High Court of Caloatta a warrant for arrest 
of Mntsaddi La), one of the jadgment- 
debtors, was issoed by the Senior Sabordioate 
Judge of Gorgaon. BamCband, Naib Nazir, 
and three prooess-servers arrested MaUaddi 
Lai twioe on the 12th July 1919 bat he 
was ressaed by bis friends, Fifteen persons 
were ahallaned by the Polioe onderseotion 
225B, Indian Penal Code, The Magis- 
Irate tried the oase sammarily and oonviot* 
ed seven of the aeooied, eentenoiDg three 
to a Bne of Re. 200 eaob or in dsfaalt to 
fonr months’ rigoroos imprisonment and four 
to a Bne of Rs. 100 eaeh or in default to 
two months' imprisoDment. Mohan Lai, of 
the Bret lot, and Gbasita M*l, Anant 
Bam and Kesri Mai, of the seoond lot, have 
filed applioations for revision. 

GROUNDS.—The namber of assneed wae 
very large, being fifteen, and in all Beveoteen 
witnesses were examined. The trial lasted 
about two months. It was, therefore, not 
a fit oase to be tried snmmarily Dina Nath v. 
Smperor ( 1 ).] 

2. The first arrest was made at Oheddi 
Lal'e shop at about 4 p. v. The seoond at 
about 10 P. u. at night on tbe Railway 
Station, Twelve men are said to have 
been aonoerned in tbe Brat ooeurrenoe 

(1) laind. Cas. 666, 85 A. 178 at p. 176, 11 A. L. J. 
196, U Or. fi. j. 105. 


and only five in tbe other. Of these 
latter Anant Ram and Baowari Lai were 
not oonoerned in tbe first ooourrenoe. Tbe 
two ooourrenoes being separate transaotions 
and tbe persons involved being not all the 
same the two oaeea oould not be tried 
together. Joint trial noder these eirsam- 
stanoes was illegal (sestion 239, Criminal 
Proaedore Code). 

3. Tbe warrant was addressed to tbe 
bailiff. The persons who tried to exesute 
it were the Naib Nazir and prooess-servera. 
There was no endorsement on tbe baok 
makirg it over to the Naib Nazir by name 
or to any of the bailiffs. It is questionable, 
therefore, if the Naib Nazir or tbe process* 
servers could legally execute it [,Muhammad 
Balfhsh V. Emperor (2)1 (paragraph 9 on 
page 124 of Rules and Orders of tbe Chief 
Court, Volume III). 

4. Tbe warrant was dated 6tb August 
1919. It was a clerical mistake for 6th July 
1919, but as the date stood in tbe warrant 
it could not be executed on 12tb July 
1919. 

5 Tbe Magistrate sentenced three of the 
accused to four months’ imprisonment in 
default of payment of fine. Seation 262 (2) 
of the Criminal Procedure Code, read with 
section 33 of tbe same Code, shows that this 
part of tbe sentence v^as illegal. 

6. The sentences of four months and two 
months in default of payment of fine were 
illegal in the oase of all seven accused, be¬ 
cause under section 65 tbe maximum limit 
of imprisonment in default of fine is one 
and half months for an offence under section 
225 B. 

For the above reasons it is submitted 
that the convictions and sentences should 
be set aside. If tbe objections mentioned 
in paragraphs 3 and 4 are valid, no fresh 
trial is necessary. But if it is considered 
that tbe warrant was not vitiated by tbe 
olerioal mistakes mentioned and tbe Naib 
Nazir was competent to execute tbe warrant, 
then a fresh trial in tbe ordinary way may 
be ordered. 

Fine has been realised. 

Lala Joti i9arup, for tbe Petitioner, 

ORDER.—In this oase seven persons have 
been convicted by a Magistrate in his 
summary jurisdiction of offences under 


(2) 10 P. U. 1904 Cr., 1 Cr. L, J, 1091 
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Foation 225 B, Indian Penal Code, and have 
been eenfenoed some to Bnee of Rs. 200 
and fiome to 6ne« of Rs. 100 and the 
former to the illegal te-mof fnor months’ 
imprisonment in default, The Sessions 
Judge has forwarded the proseedings under 
aeotion 438, Criminal Prooedure Code, with 
a reoommendation that the eonviotions and 
eentenoes be set aside on aesount of many 
irregularities and illegalities. 

In the first plaee, it is obvious that the 
ease was not one whioh should have been 
tried summarily. The number of aeouaed 
was large and the number of witnesses 
even greater. In the seoond plaee, two 
totally different offenses were tried together. 
Thirdly, the warrant was addressed to “the 
bailiff of the Court”, whoever that oflBsial 
may be, and was exeouted by a Naib Nazir 
and proeesp, servers without any endorsement 
by the bailiff. 8uoh service of the warrant 
wae illegal [see Muhammad Bakhih v. 
Emperor (2)]. For all theselreasons, I agree 
with the Sessions Judge that the sonviotions 
oannot be upheld. 

1 , therefore, aooept the petitions and set 
aside the aonviotions and sentenses of all the 
seven oonviots and refrain from ordering a 
re*trial owing to the Ferviae of the warrant 
having been effected by persons not legally 
entitled to effeot it, 

Fettltoni accepted; 

Oonvictioni tei otide. 


ALLAHABAD HIGH COURT. 

OaiMiHAt' Revision No. 551 of 1920. 

Oetober 7, 1920. 

Pteeent :—Mr. Justiee Gokul Prasad. 

GANGA SARAN and otbers—Applicants 

ceriuA 

emperor, TBRODOtt Ft. BHAGWATI 

PRASAD— Opposite Party. 

Criminal Frocsdure Code (Act V of lhh8^, Ch XXI, 
pfovtfK^ o/, ciwilrofTn*'®" ®/. of^Offenee triable 

a$ warrant cate, trial of, a$ $ummon« cate after com. 
mencement of trial, legality of. 

Whore an offence comploinod of it triahlo oiclu* 
tively M A worront cate, and tho irial bat actually 
haiun. and the Atatemontt of tho complainant and 
•om^of hit witneitflt recorded, it it illegal to tplit 


the offence into two component parts, and lo proceed 
to try it as a summons case. [p. 85‘t, col. 2.] 

A vagistrate when trying a warrant case is not' 
justified i*i recordiug the statement of the accused 
immediately after the examination of the complainant 
and before he is cross-examined and tho evidence for 
the prosecution recorded; such a proMdnre is, not 
only prejudicial to the accused in his defenM, it 
contravenes the provisions of Chapter XXI of ths 
Criinimil Procedure Code, and entirely vitiates the 
trial-ip. 852, col. 2.] 

CnmiDal revision aguiust the order of the 
Sessions Judge, Meerut, dated the 3rd of 
August 1920. 

Messrs. 5. 0. Mukerji and Kamuda Prasadf 
for the Applioants. 

Mr. 0. W. Dillon, for the Opposite Party. 


JUDGMENT.—This is an applieation to 
revise an order of oonvistion nnder seetione 
426, 447 and 352 of the Indian Penal Code. 
The ^enteoee impoRed la that of a 6oe oi 
Rs. 51 against each of the applieants, and 
the applioants have been further bound in 
the sum of Rs. 50J eaoh for a term of one 
peer. It appears that Ganga Saran, aoopied, 
is the President of a Goshala Oommittse. 
Adjoining the Goshala premises there * 
sompound of Pandit Bhagwati Prasad ® 
land of whioh U let out to oertain tenants fot 
building purposes. Pandit Bhagwati * 
ntends to build a grain market on P ® 

){land. In August 1919 Pandit Bhagwati 
Prasad wanted to build a oompound wall. 

rhe building was opposed by the 
the wall would interfere with their flWAflA. 
Beoause of this opposition, the wall was n 
bnilt. On the 27th of Ootober 1919 jeems 
that Bhagwati Prasad made a fresh fttfemp 
to build a oompound wall. It w allege 
that the masons oame, built a P*” 
the wall and then the ei. 

there remonstated with . . . t 

Prasad and ultimately removed the brieffe oi 

the wall and pat them in another P'”® 

the eompoond of Pandit J"!* . 

Pandit Bhagwati Prasad thereon 1®^ ® 
eomplaint of mieohief. eriminal ‘«’P®’" 
assanU against the aeoneed. ^ 

said above, they have all been oonvioted 

the Magistrals nnder variono eeotione. 

oonvietion hes been upheld on ®PP ' .. jj, 
applieant. eame np in revision and their 

kontentioDB are,— 

(1) that a single sentenie for ^h^eesepare 
.ff^oos is not' warranted by law and « 

**12) (a) that the dispute was really of • 
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purely oivil imtare. and, even if all the 
evidence for the proseaotion were taken to 
be oorreat, the oonviction aoder eeation 447 of 
the Indian Penal Code was bad inaemoah as 
ftll that the aoaosed did waa to go to assert 
a aivil right and not to commit mieahief. 
A aivtl eoit has alieady been Bled for the 

U) (6) that Bhagwati Prasad bad no right 
to mstitote a complaint onder section 447 of 
the Indian Penal Code, becaose all the lacd 
bad been let ont to tenants on permanent 
leases These leases are sobaisting and, 
therefore, be was not entitled to possession. 


The eases, Qobini Praiad, In the matter 
P«l»f«on of (1), and Kunjt Lai 

Emperor (2), are relied on id dopport of 
tots propoaitioD ; 

(3) that the order nnder section 106 of 
the Criminal Prooedare Code was not joetiB. 
ed; 

(0 the complaint as Bled was under 
eectione 452, 147 and 427 of the Indian Penal 
Code. All these ca^es were warrant oases 
and the trial sboold have been in the manner 
prescribed for the trial of each cases and 
the trying Magistrate’s action in trying the 
ease as a Bommons case was illegal and bas 
serionsly prejndioed the accased ; 

(5) because of certain arbitration proceed, 
logs the complainant was prevented from 

proceeding against the applicants in the 
Unminal Courts. 

The parties to these proceedings are res¬ 
pectable gentlemen of Meerut and it has 
taken the learned gentleman appearing on 
either side almost three days to argue the 

case and the ease bas been fought tooth and 
QAil before !ne» 

I shall take up the fourth point Brst. It 
appears that this complaint was filed 
on the 4th of November 1919 and the 
complainant was examined the same day 
and the 20th of November was fixed for 
the examination of witnesses in support 
of the complaint and the case was 
sent to the present Deputy Magistrate, Mr. 

appears that up 

to he 20th of November 1919 the complain, 
ant bad not put m Court the necessary diet 
money, etc., for issue of notices to witnesses 

^(2) 21 lud. Oai. 681 , U A. h. J, 151, U Or. | L. J. 


and the oaPe was adjourned to the 2nd of 
December 1919 for disposal. On the 2nd of 
December 1919 some witnesses were examin- 
ed and others were exempted and the Court 
adjourned the case for the irspection of the 

f ilagistrate 

inspected the locality on the 20tb of Decern- 

t ff'ven to under¬ 

stand that there was a chance of compromise, 

he adjonrned the case to the 5th of Januarsl 

I JO. On that date the case was again 

adjourned and the Court granted adjourn- 

ments from time to time and, oltimately on 

the 7th of April 1920, directed notices^o be 

l47\^nd‘:J^on;rird1a;tn;^ 

.he .9.h of Apn-, 

plaiDant pot in the neoesfary (Mana tor 
theieeee of .emmone. The ease ,ame on 
fop hearipg on the IPth of April ly20 ip the 
proFonoo of the oomplainopt and of oil tha 

oZ!a TT Goo-toSarap who wa. 

thi. 'opreoopted by a Pleader On 

that date the oomplaipont waa oiamined tho 
atatemonto of the ooonaod fokon a“d ooruL 
a .tnoa .00 on bobalf of the proaoootion wo e 
oiamipod and then a onriono order woo 
paaeed to the effeot that, as it appeared from 

the statemento of the witneaaes for tho eom- 
plaipapt that tho oSenoea oommitted wore 
of anmmons oaeoa. fboroforo, it ie not ooooiaary 
to frome obargoa and ao tho ooiplainanr 
wanto to prodnao fnrlhor evidopoo, therefore 
t ie ordered that 30th April 11-20 bodrod for 
the hearipg of the oaae. It ia not very eaay 

° ’"y “Parien.ed Magio. 

trato like Mr. Nathn Ram ahonld hfl 
oommitted this mistake. Tho oomplaint wis 
of offopoeo triable ao warrant aaaes and the 
heading of the commencement of the 
jaent obowa ,bo a.on.od Lo boingS 
for those offoDooo. The oiemination of he 

the orL* A »»» Dot jnotided by 

the prooedare laid down in Chsoter XXT 

ho Code of Orimiool Prcoedoro?^ S^r 

to proooed fnrlhor, the oaeo woo again 
ad,onroad to the 22od of May 1920 a1 ih. 
reqnool of the oomplaioant. On that date 
U was fonnd that, ont of tho witnoo.oo wt 

plainalTt: ‘Srknd — 

Babn Gha,i Ram and Qhanaham dI Sri' 

were examined and the case was / * 

the lot of Jnce to enable’.h7 a,fnVod t 
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oross-examine the wituegies for the proeeoa 
tioDand to prodnoe the defence evidence. On 
that date an application for adjonrnm^nt on 
behalf of the aocnsed on the gronnd that their 
Cooneel was engaged in eorae other Conrt 
wae refneed and aa all the aconeed were not 
present an order was passed for warrants to 
issoe against the absent aeonsed. Later on, 
before the warrants could be issued, the 
aosused appeared and cross examined the 
witnesses for the proaeoalion. It will appear 
from the above lesumc of what actually 
happened that the whole procedure of the 
learned trying Magistrate was decidedly 
irregular if not absolutely illegal. Having 
commenced the trial of the case as a warrant 
ease, regard being had to the nature of the 
offences complained of, the learned Magis 
trate wae not justified in taking down the 
statements of the accused immediately after 
be had taken down the statement of the 
complainant who had not even been cross- 
examined till then. He ought to have 
proseeded in the regular way, heard out the 
evidense for the prosecution, allowed the 
accused to cross-examine, if they eo chose, 
and then framed a charge whether of the 
offences about which the complaint had been 
made or of minor offences, if only those 
were proved, and then charged the acoufed 
of having committed such offences as, in 
the opinion of the Court, might have been pro¬ 
per. Id that case the accused would have 
had, if they eo wished, a further opportunity 
to re call and cross-examine the witnesses 
for the proseiutioD and show that they were 
not worthy of credit. All this opportunity 
of double cross-examination has been lost 
to the aoensed. They could not guess 
from the vague order of the Deputy Magis¬ 
trate what offences they were called upon 
to answer and there can be no doubt that 
they have been eerionsly prejudiced in their 
defence. It has further been argued on 
behalf of the applioante that the examina¬ 
tion cf the aconied before the whole evt- 
dense for the proeeoation was before the 
Court prejudiced the defence ease very 
eerionely. Another point urged on behalf 
of the defence is that, although the learned 
Deputy Magistrate has oonvieted the acaneed 
under eections 447 and i’b'i of the Indian 
Penal Code, the conviction ia really one under 
xeation 452 of the Indian Penal Coda wbieh 
could not have been tried as a cddidopc case 


because the elements conetituting an offeoee 
under section 447 plus the elements eon- 
etituting an offence under section 352 of 
the Indian Penal Code go to make up the 
offence made punishable under section 452 
of the Indian Penal Code. This prooedura 
of splitting np an offence triable exclusively 
as a warrant case into two oomponent parts 
of the said offence in order to enable a 
Magistrate to try it as a summons case is 
in my opinion, not only a mere irregularity 
but an illegality and a Magistrate is uoi 
justihed in breaking up an offense into 
its componenc parts and trying it iQ & 
manner not warranted by law. In my 
opinion, the trial of this case is wholly 
vitiated by the above proceedings. The 
provisions of Chapter XXI of the Code of 
Criminal Procedure are mandatory and have 
to be followed. It is not the conviction 
under any particular section of the Indian 
Penal Code which decides the question whe¬ 
ther a particular ease is to be tried as a 
narraot case or as a summons case. D 
the oomplaint and the notices issued to the 
accused and also the commencement of a 
case by a Magistrate under certain sections 
which decide the question whether it is to 
bo fried as a warrant case or a snmmons 
Base I am afraid that in the present case 
I he mode of trial is vitiated because of t e 
llegaliiies, that IS to say, going in the teefO 
)f the mandatory provisions of Chapter X 

)f the Code of Criminal Prosedore. AM 
lomplaint, the summons Brst issued to 
icoosed, the heading of the 6ret sheet of tna 
Brooeodings go to show that J*_. 

lommenoed under the sections 
mrely triable ae warrant «**®**,^®® ' 
his connection Empress v. y'* t **_ •- 

impress v^La^ja Earn (4) and 
iyyar v. Emperor (5). Umler 

lircumstauces, it is not neoeseary “ 

mtorinto the other points raised m t^* 
■eviaion. I. therefore, set aaide ‘^e convi® 
ions and sentence.. The order ^ecUon 

[06 cf the Criminal Procedure Code fan 

viih the setting aside of the ihe 

he present case. Having 

act that both the parties are rsspsota 

(8) A. W. N. (18«e) 260. 

40 , 28 I. A 267, 6 0. W. N. 866, 8 Weir *7I| 8 bcr. ^ 

V C. J. 
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residantB and that a oivil suit has already 
been instituted for the determination of the 
respeotive rights of the parties in the Civil 
Court, I do not think that any further pro- 
seedings should be taken m the Criminal 
Courts. I direst aaeordiugly. The fine, if 
real'zsd, will be refunded, 

OoTjm’cfton set aside, 


LAHORE HIGH COURT. 

CauiMAL Revision No. 1271 o? 1920. 
Ddsember 18, 1920. 

pretenf: —Mr. Justiee Martineau. 

Musrt-nmaf AISHAN—CoMPUiMiHT— 

PenTiONiR 

ventis 

SHER MUHAMMAD—AccoiED— 

Respondent. 

Crpm'nil Prorclurt' Co'lr fArl K o/" 18981, «. 49S— 
^^>lin^enan<•e —wilhnj tn 

ivi/e in hm houxc, ifhelh-‘r (/roiirid for Ctoij'iirj !iabil<':t. 

Whoro in procood'ngs juxlor soction 489 of tho 
Criminal Procfduro Code it iippoms tli.at tlio Uuslfuul 
had turned his wife out of his lioiise, ho cannot 
escape liuhility for giving maititeuunce t<> her m.Tcdy 
by saying in Court that ho will keep her in his house, 
o promise which he might breiik as soon os ho gels 
homo. 

Case reported by the Sessions Judge, 
Jullondur, with his No. 156*J. of lOth 
September 1920. 

FACTS .—ifusammat Aishan iethe wife of 
Sber Mohammad. She brought this eom- 
plaint under seotion 4S8, Criminal Prooedore 
Code, for her maintenanoe The aeaueed was 
lammoned for 23rd April 1920. He oame and 
gave bis etatement that be was willing to 
take the woman home. The Court theu 
examined the oomplainant. She stated that 
ebe was willing to go, but ehoold be allowed 
enitable maintenanoe and that the aoonsed 
did not oare to keep her and whenever she 
went to him be turned her out. 

The lower Court without reoarding any 
further evidenoe diamiesed the oomplaiot. 

GROUNDS.—The Magistrate has aom. 
mitted material irregularity in not reoord* 
ing the evldeose of the partite. In a 
^BeotioD 4S8*OAse the parties always raise 


JESMUDIN U. IBADiLLT. 

Buah pleas. The hueband oomes to Court 
and, to eseape the order of maintenanoe, 
offers to take the woman home. The woman, 
to save apoearanoes, offers to go if suitable 
maintenanoe, were awarded. If the eom« 
plaints were dismis«ed merely on these pley 
the objeot of the law would be forfieted. 
1 think the lower Court should have taken 
evidenoe and decided on merits whioh party 
ie telling the truth. 

I. therefore, beg to refer the sase to High 
Court recommending that the order of dis» 
missal be set aside and the oaso remanded for 
proper enquiry and decision acoordiug to 

1 ft w 

Sheikh Niae Muhammad, for the Petitoner. 

ORDER.— There has been no inquiry in 
this oase, no evidenoe having been taken 
although A/tn.'jmmai' Aishan eaid she had 
evidence. Her allegation is that her hus¬ 
band turned her out of the house. If the 
allegation is correct, the hueband cannot 
escape liability for giving maintenanoe to hie 
wife merely by saying in Court that he will 
keep her in bis house, a promise which he 
might break as soon as begot home. His wife 
distiootly stated bafore the Magistrate that 
she was willing to go to her husband’s house 
only if he gave her maintenance. What has 
to be determined is whether the husband has 
neglected or refused to maintain hie wife. 

I set aside the Magistrate’s order and 
direct him to pa^s a fresh order after proper 
irquiiy. 

Order tel atide. 


LOWER BURMA CHlEEGOUftT. 
OftiNiNAL Rivioion No. 122 B ov 192). 

May 13, 1920. 

pretenf—Sir. Juetico Robinson. 
JESMUUiN— Complainant 
1 rreui 

ISAD ALLY—lUsPON'ENT. 
ir.'itm-iri'n Bfc'tfh o/fun/i-ac-I .-Icf (XIII of 16591, 
s ‘2_IVonfo a' lo i Io/—OrJer (tirecfinj? 

—Fi/ilurt? L- 
for 
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Proviao (a) to clause (1) of section 2 of the Work¬ 
man s Broach of Contract Act merely provides that 
an order chrectmj? ro-payment of the advauco or 
porfonnancG of the contract shall not be made unless 
t^bo employer moves the Court within three months 
of tho broach of tlio contract 

mint “PPl'Vntiontoacasewherea 

complainant has already obtained an order under sec¬ 
tion 4 sub-section (H, and is applying for an order 
of imprisonment under clause (2) for failure to 
obey the order under clause (1). 

Keferenae mado onder seotion 43?, Crimi- 
nal Proaedore Code, by the Oi^triot Magia. 
trate, RaDgoon, for review of the order 

passed by the First Additional Magistrate. 
Rangoon. ' 

JUDGMENT—The respondent entered 

intn a oontraet with somplainant to work 
under him ae a tailor. He received an 
advance of Re UO and he eay, he was 
to work nntil he had dicharged the advance 
by working it 00. He took the money but 

A.VYriT''.^io\“o^ •omplainant applied nndor 

^^"Pou'Jent appeared and 
admitted the facts and eipreeeod his will- 
ingneea to work o0 the advance. Therenpon 
an order was passed directing him to 

perform the eontraol. This was on the 29tb 
April 1919. 

He failed to do any work and on 25th 
Jane 1919 eomplainant applied for his 
arrest. A warrant was issned bat was 

0" the I5.h 

Joly 1919 oomplainant asked that the ease 
beoloeedfor the present. This was beoaose 
respondent sonld not be found. 

On the 12th April 1920 oomplainant 
having disoovered the whereab^afs of the 
respondent applied for his arresf. and on 
the 19th April the .\I igistrate passed the 
following order; The oimplaint is not 
maintainable ander proviso (a) to seotion 2 
as It was not filed within three months 
from date of order passed in Criminal 
Misoellaneoas No. 250 of 1919 of this Ooort. 
The date of the order waa 29th April 191 »j 
( 2) Case is dismissed." 

1 amended bv 

AotXU of 1920 whioh eame into foroe on I2th 

Maroh 1920. Evenaasaming that its provi- 

sions would have to be applied to pending 

oases the order of the Magistrate is wrong 

The Aot, as amended, allows the employer 

to oomplam to a Magistrate and seotion 2. 

eab-seetion (1), allows the Magistrate to 

pass an order direotiog re-peyment of t* 

advaoie or performanie of theiontrast 


[ 1921 . 


proviso referred to eoaots that no sash order 

ehall be made aoleis the employer moves the 

Ooart within three months of the breaoh of the 
oontraet. 

In the present ease oomplainant has already 
obtained an order nnder aeotion 2, enb- 
seotion (l), and was not applying for enoh 
an order He was applying under seotion 
2 (2/ for an order of imprisonment for 
failure to obey an order under sub seotion 
(1) and the proviso referred to does not 
apply to the oase at all. He already 
possessed an order to perform and he wanted 
that order enforoed by punishment. The 
orderof 29th April 1919 was still in foree 
and though the previous applioation for arrest 
had been iofruotuous that did not affeot the 
original order to perform. 

I, therefore, set aside the order of the 
Magistrate and raturn the oase for him 
to oontinue it and pass orders aooordiog to 


law. 


Order $et aside. 


LAHORE HIGH COURT. 

Criminal Rtvisioii No. 1260 of 1920. 

November 18, 1920. 

Present'. —Mr. Jastioe Martioeau. 

E M PE ROR—PiTiTiONf R 

versus 

RAB VAWAZ —Acco^sd—Rkspondint. 

Criminal Procedure Code (Act V of s. 563; 

npplic.ability of—"Cheating," whether includes aggra* 
rated forma, 

Sootion 662 of tho Criminal Procedure Oode applies 
only toaoaio of simple cheating falling nndor seo¬ 
tion 417, Indian Penal Code, and not to aggravated 
forms of oboating under sections 418 to 420, Indian 
Penal Code. [p. 865, ool. I.J 

Case reported by the Disiriet Magistrate 
Mianwali, with bis No. X of 1920. 

FACTS.—The aosused, a resident of Mian¬ 
wali Tahail, went to the house of the eom- 
plainant iu Bfaakkar Tahsil on the evening of 
bth November 1919, and remained there for 
the night. The next morning be requested the 
oomplainaol to lend him hia horse to ride on 
to Jandanwala. The eomplainant agreed and 
gave him the horse and aho sent his mao with 
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him to bring the horse baok. The aooased 
weotoD horse bask far from Jandanwala and 
never retnrned it as promised. He took the 
boree to Dera Ismail Khan Distrist and sold it 
there for Re, 30 and the saddle for Rs. 6, The 
aeoDsed abssonded after the oesarreoee, bat 
was arrested on 2Ut May lOicO in Maltan City. 

Tbe asoaeed, on oonviotion by Khan 
Bahador Mohammad Zaffar Khan, ezeroising 
the powers of a Magistrate of tbe First Class 
in tbe Mianwali Dietriot, onJer seation 420 
of the Indian Penal Code, was directed that 
he be released on bis exeooting a bond of 
Rs. 500 with one sarety of the same amoant 
for one year, and daring sooh period to 
appear and reoeive sentenoe when oalled apon 
and in the meantime to keep the peaoe and 
be of good bebavioor ander seotion 562, 
Criminal Prooedore Code. 

GROUNDS.—Under the law, the sentenae 
of seatioD 562, Criminal Prooedore Code, for 
an oflenoe ander seation 420, Indian Penal 
Code is quite illegal. The word '‘obeatiog*' 
mentioned in the same seotion aan mean 
only simple oheaiing ander seotion 417, 
Indian Penal Code, and eannot inolade the 
aggravated form of it under eeation 4iO, 
Indian Penal Code, tide Croicn v. iVrAt Ram 
( 1 ). 

Tbe Bles of the aase are sobmitted here* 
with. Tbe jodgment of the lower Court 
being in vernaoular is translated into English 
for tbe oonvenienoe of tbe Hon'ble Judges of 
tbe High Court. 

Mr. JI. A. Herbert, Government Advooate, 
for the Petitioner. 

ORDER.—In this aase Rab Nawaz plead¬ 
ed guilty to an offense ander seotion 420, 
Indian Penal Code. He had gone to tbe 
boose of one Hak Nawaz and induoed him 
to lend him a horse for riding to iandanwala. 
He then took tbe boree to a plaoe in the 
Dera Ismail Eban Dietriot and sold it 
and tbe saddle. 

The Magistrate, instead of sentenoing 
Rab Niwsz to imprisonment, has passed an 
order against him under seotion 5152, Crimi¬ 
nal Prooedore Code. The order is illegal, as 
seotion 562 applies only to a ease of simple 
^eating, falling under seotion 417, Indian 
Penal Code, and not to aggravated forms of 
ebeating falling under seotions 418 to 420. 
Bee Orown v. Heki Bam (1). 

(1) 28 P. W. E. 1808 Or.i 8 Or. L. J. 466. 


I set aside the order and in liea thereof f 
eentenoe Rib Na«az to six months’ rigoroaa 
imprisonm-'nt and to a6ne of R^. 50, or to a 
furtiier period of three monthe’ rigorous 
imprisonment in default of payment. 

Order tet atide. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Civil RcrisioN No. 168 o? 1920. 

August 24, 1920. 

Pretent ;—Mr. Hallifax, A, J. 0. 

KRISHNARAO RaMCHANDRA- 

Applicaht 

vertue 

SITARAM 80H OF DAJIBA PANDEY— 

NoP«-ApPLrC»HT. 

Criininol Procedure Code (Act V of 1898J, i*. 195, 
439, 476—So nch'oH fo prdstffuf#, u-Aew/o be graiited — 
Delay tn making application or malice—Revision — High 
Court, interference by. 

TUo main principle which abouhl guide a Court 
in taking action iiniier section 195 or section 476 of 
tbe Criminal Procoduro < ode is, that no prosecution 
should be allowed to bo instituted unless there is a 
reasonable probability of conviction. The mere fact 
that there has been delay in applying for sanction, 
or that the applicant is actuated by tnalico or vindic¬ 
tiveness, is DO ground for rQfu.<ting to grant sanction, 
whore there is a probability of securing a convic¬ 
tion. [p 8^7, col 2.] 

Inasmuch as an order under section 195 is appeal¬ 
able, the High Court will not interfere in revision, bat 
it will do BO in respect of an ordor under seotion 476, 
if that order is shown to bo porrorso. [p. 666, ool. 2.] 

Revision against the order of the Addi> 
tional Distriat Judge, Nagpar, M. J. 0. 
No. 32 of 1919, dated the 22nd Janaary 
1920. 

Mr. M. B. liivogi, for the Appliaant, 

Mr. M. R. Bolde, for tbe Non-Applioant. 

ORDER.—As was explained in 
karpuri V. Bmperor (1), tbe main prineiple 
wbieb sboold guide Courts in taking aotion 
under seotion 195 or seotion 476 of tbe 
Orimioal Prooedore Code ie that no pro* 
•eoutioD should be allowed or instituted 
unless there is a rensonable probability of 
oonviotion. This in faot might almost be said 

(1) 27 Ind. Oaa. 6i5( 10 N. L. E. 177) 18 Or. UJ. 

101 . 
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to be the only matter thatreqairee sarioas 
ooDsideratioo id each a ease. I oan eee 
no objeotioD whatever to the proseontion 
being eondaoted by a person who ie aotaated 
by mUioe or viudiotive feeling against 
the aooused. Indeed, it ie not impossible 
that saeh a feeling would revolt in tbe 
prcseoatioD being more thornngh than it 
might otherwise be. Nor oan [ see that 
delay in applying for sanetion is any 
reason for refnsing it, exoept that evi- 
denoa is liable to weaken or disappear in 
the oonrse of time. Here we have an 
applioatioD for sanotion to proseonte one 
Sitaram for the prodnotion of two forg> 
ed doouments in a oivil snit. With that 
slovenliness wbiob, for some ankoown 
reason, is very eommon in all matters 
eonneoted with proseontions for forgery 
and perjory, tbe prodootione of the two 
doenments are treated as one offer.oe 
tbongh they are entirely distinet, and 
even in this Coart neither tbe applioant 
nor bis Pleader bad at Grst any elear 
idea as to what evidenoe would be pat 
forward in the case. Matters are, however, 
to some extent simpliGed by tbe admission 
that it would be impossible to prore one 
of tbe two doouments, that known as 
Exhibit P-3G, to be a forgery to the 
knowledge of the oon-applioant. It purports 
to be a deed of gift exeauted in 1211 

or A. D. ISOI and the orly reason for 
supposing it not to be genuine is that 
there are holes in the paper and the 
writing avoids them. They may possibly 
prove it to be a forgery but osnnot prove 
that tbe non^applioant knew that it was 
a forgery. It may have been forged at 
any time up to 100 years before he came 
into posseeeiou of it. 

The Oise in regard to tbe dooument 
sailed Exhibit P 20 is muoh stronger. It 
was produeed by Sitaram, the noD'applioant, 
in bis Buit as a letter eigoed by tbe de« 
fendani io that suit, who ie tbe applieant 
here. It is praotioally oertain that it i« a 
letter written by fome one other than the 
applieant, Kriehna Bar, on a pieoe of paper 
wbiob was one of several eimilar p'e'es 
wbiob he had signed both in English 
and Marathi when be was aboat to 
start on a pilgrimage, for the perpose of 
pasting them on the locks of his boxes. 
The bidoees of the handwriting, grammar 


[I92t 

and apelling, the double sigoataree aud 
the exaot resemblanoe of the paper to 
others aetually used as labels, aud the 
appearanoe of the eontents of whieh the 
greater part ie on the opposite side to 
tbe signatures with two lioee squeezed io 
above tbe upper siguature indieate fairly 
elearly that tbe paper is a forged doeu* 
ment. That Sitaram produoed it in bii 
suit is also oapable of easy proof. Tbe 
question remains whether there is a 
reasonable probability of proviug that be 
knew or must have known it to be forged, 
The faols indioating that are,— 

(1) That if genuine, it would have given 
very great support indeed to hie 

aud yet he failed to prodoee it for two 
years after the snit began. 

(2) That tbe grammar, spelling and hand* 
writing and the doable eignaturea woald 
make it elear to him, even. if be bad 
received it innoeently that, it was not 
written by Kriehna Rao. 

(3) That the papers with the doable 
signatures on them were left in (be pos* 
see'^ion of bis son iD'lawj Govinda. 

(4) That it is most unlikely that any* 
bidy else would oommit tbe forgery aod 
send the dooument to him io tbe way be 
alleges without his full knowledge. 

As against tbe seeond of these oousiiera* 
tioDS, we have the foot that be did prodaee 
the dooument in Court and maintaiDod 
that it was genuine. This, at least, indioatei 
that he thought it suffioiently like a genoioe 
letter from Krishna Ran to be aooopted 
by tbe Court, and might iudloate (hat be 
did so aoiept it himself. Another poiol 
in bis favour is that, his ease was quite 
strong enough to snooeed and did io fael 
Buooeed all through witboot the aid of 
this false dooument. 

On tbe whole, however, I am of 
opinion that there ie a reasooable 
probability of the oonviotion being bad in 
respeot of this dooument known as Ef* 
bibit P-;^0. The rolinge in Ab'iul flnwe 
V. Emperor (2) and Shioshankarpuri V. 
Emperor (1) are quoted ae ehowiug (hat 
this Court ought not to interfere with the 
deoioinn of tbe lower Courts uulose they 
oan be shown to bj perverse. These rul* 

( 2 ; 22 Ind c«i. 177| 9 N. h. R. 184j 16 Or. 
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logs ftra in respeot of orders passed aoder 
eeotioD 47d of the Grimioal Prooedare 
Oode, and that the same sonsideratioDs do 
not apply to ao order made onder seetioo 
196, is very olearly shown by the faat 
that an appeal is allowed against it The 
refaeal of the learned Additional Distriet 
Judge to sanation the proseoutionis ba^ed 
mainly on the presence of malioe in the 
mind of the applieant, the delay in making 
the appliaation and the improbibili^y of 
seoaring a oonviotion in respeot of the do- 
oument known as Exhibit P 3C. Malioe 
and delay are no ground for refusing 
eanetioD as 1 have explained above, and 
the matter of Exhibit P-20 has never been 
properly oonsidered, as the other doauments 
was all along allowed to aloud the issues. 
I, therefore, sanation the prosecution of 
Sita Rim, sou of Dkjibi Piude Gorao, of 
Nagpur, by Krishna Rao. eon of Ramohan- 
dra Naik, of Nagpur, under ssotions 465 
and 471 or ceation 193 or seation 196 
of the Indian Penal Oode in respeat of 
his produotion in Civil Suit No. 28 of 
1913 in the Oourt of the Senior Munsif 
of Nagpur on the 9th of February 1915 
of the doaument known in that suit ae 
Exhibit P-20. The aosts inaurred in oon* 
neation with this appliaation by the ap< 
pliaant in all three Oourts will be paid by 
tbe non appliaant. In this Court ten rupees 
will be allowed as Pleader’s fee. 

Applicatio-% allowed. 


LAHORE HIGH OOURT. 

Cbihimal RiviSiOM No. 1309 ow 1920. 

December 16,1920. 

PfflxanI:—Mr. Justioe Abdul Baoof. 

MADAN MOHAN LAL—Oo.tvior— 

PfTITlONBB 

vertui 

B M PB RO R—B BspoNoi mt. 

Factone» Act (XII of IflllJ, 28. 20, 81, 
Al a» General Clauset Act (X of l«fl7A *. 21^ 
Approval oj $]/etein of working factory, whether can 
o«eaneeUed-Appeixl again»t order of eancellalion ~ 
^oifcttUon ilurhiy pendency of appeal, de$inihilUy 


Wliere an Inspector of Factories approves a system 
of w )rkjni' a iKirtieulor factory, ho liai power, under 
section 21 of the General Clau.xes Act, to cancel the 
approval, [p. 8^8, col. 2.J 

Wli.'ro, bowovor, an appeal is pending from the 
order of cancellation, it is not desirable to institute 
a criminal prosecution in respect of the f.'.ctory 
having been work.'fl in contravention of the order 
of cancellation, during the pendency of the appeal 
[p. 858, col. 2.] i I • 

Petition, under seotiou 439 of tbe Orimioal 
Procedure Code, for revision of tbe order 
of the Sessions Judge, Delh*’, dated the 2od 
June 1920, affirming that of the Additional 
District Magistratp, Delhi, dated tbe >Dd 
April 1920. 


i/jnp oiTign. 


Mr, £>• 0. Rdllt, for tbe Goreratneot Advo* 
oate, for the Respoudeut. 

JUDGMENT.—The petitioner is the Secre¬ 
tary of the Delhi Cloth and General Mills 
Oompeny, Limited, Delhi. He bas been son- 
viatcd under eeotion 41 (a) of the Indian 
Factories Aat.XHof 1911, for having worked 
the factory against the provisions of seationa 
28. 29 and 31. and has been sentenaeT to , 
fine of Rs. 10. Against his aonvistion he 
applied for revision to the Sessions Court 
but bis application was rejected by the 
learned Sessions Judge. He bas aaoordingly 
aome up in revision to this Court. The faats 
which are material for the decision of (bii 
petition for revision are as follows •_ 

On the 12th Aegeat 1919 nn epplioatioa 
was made to tbe Inspector of Factories 
aiking him to approve the working of tfaa 
factory with a system of shifts. The Deputy 
Commissioner, as an Inspector of Factories 
eipreaead !>■-approval of the aohamo propo.od 

Od the 2rth of November 1919, however, the 
Uepety CoramiaaioDor wrote to the MapoBop 
of tbe Faotory withdrawing or aaD.elling the 
approval of the 5th September 1919 Vith 
offoot from Deaember lat 1919, anggeslimF 
that an appliaation might be made for 
approving the ayalom of ahifte to the Inapae- 

tor of Faotorier, Panjeb, Delhi, eta., aa be 
hod reterDod to doty. The Company replied 
0 the lel.er of he Depety CornmireioneS 
takiDg eioep ion to the order of revoeetion' 
npon aeverel groendr, one of whi.h being 

that an approval once made aoold not bal 
jovoted. A aimilar letter wee eddreaeed to 
tbe Inapeotorof F.oloriea, Pnnjab on ih. 
4th Daaember 1919 by the ManCr of 
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Faiiory. After a good deal of aorreepond- 
ecoe (he Inepeator of Faetoriee, Panjab, on 
the i7tb Deoember 1919, drew the attention 
of tbe oaoapier of the Delhi Cloth and 
General Mills Company, Limited, to the pro* 
vieione of eeQtioD8 28, 29 and bl of the Indian 
Faatoriee Aet telling him that he was 
mistaken in thinking that tbe approval by the 
Depnty Commissioner aonld not be oanaelled. 
He farther drew the attention of the oeanpier 
to the provisions of seation 21 of the General 
Olaosea Aat. In reply to the letter of the 
3rd Deaember 1919 tbe Depoty Commisaioner 
of Delhi stated that his order aanaelling the 
approval was quite legal and that if tbe 
Searetary of the Company was dissatisGed 
with it an appeal was open to him nnder 
seation 50 of the Aat. An appeal was 
aaaordingly preferred to the Chief Commis* 
aioner, Delhi, and ezaeptioo was taken to tbe 
order of the 28th November 1919 and that of 
the 17th Deaember 1919. 

Two questions arise for the deaision of this 
revision, namely : — 

(t) Whether tbe approval of the 5th 
September 1919 aonld have legally been 
aanaelled by tbe order of the 28th November 
1919, and 

(li) whether pending the appeal the 
petitioner should have been aonvioted. 

After aoosidering tbe question aarefully I 
am inalined to agros with the Court below 
that the Deputy Commissioner had power 
to resaind bis order of tbe 5th September 
1919 by his sabseqaent order, dated the 
28th November. 1919 aaoording to seation 21 
of the General Clauses Aat, whiah provides 
that: 

" Where, by any Aat of the Governor* 
General in Oounail or Regalation, a power 
to make orders, rules or bye laws is oonferred, 
then that power inaludes a power, ezeraisable 
in tbe like manner and subjeat to tbe like 
sanation and aooditions (if any), to add to, 
amend, vary or resaind aoy orders, rules or 
bye laws so made." 

, 1, therefore, bold that tbe revoaation,instead 

of being- opposed to law, is permitted by 
seation 21 of the General Clauses Aet. 

, As regards (he eeaond question, I am olearly 
of opinion that, having regard to the fast that 
,an appeal bad been preferred at tbe sugges* 
tion of tbe Deputy Commissioner, the Magis¬ 
trate would have aated more reasonably if he 
^bgd held tbe proaeedings before btm in 


abeyance pending the desision of tbe appeal 
before tbe Looal Government, Though I 
have rot been able to 6nd aoy direst aulbo* 
rity for tbie proposition under the Faotories 
Aot, yet there are many oases to be found 
in varioue Law Reports laying down this 
rule with regard to sanotion granted under 
sestion 195 of tbe Criminal Prooedure Code 
in relation to perjury or forgery committed 
in a civil suit. I*n Shri Nana Maharaj, In re 
(I) a Division Bench of tbe Bombay High 
Court held that : 

“Criminal proceedings for perjury or 
forgery arising out of a civil litigation 
should not. as a rule, go on during tbe peo* 
denoy of tbe litigation." 

In the o»90of Mahant Kirfialban v. Mutant* 
mat Ram Dei (2), Karamat Huesain, J., held 
that 

“ It is highly undesirable that sanction 
should be granted while an appeal is pending 
to this Court.” 

The reasonableness of the rule laid down 

in the above eases is fully illustrated by 

what has happened in this case. The 

appeal has been allowed by the Local 

Government and the order approving the 

scheme for the working of the factory 

by a system of shifts has been restore • 

The ground for the prosecution of the peti* 

tioner has, therefore, ceased to ezist. 

accordingly set aside tbe conviction and or 

the refund of the fine if it has already bcsn 

realieed, ,, 

Con ietion set atiae. 

(i) 16 B 729, 7 Ind. Poe. (s. s.) P65. 

{2) 7 lod. Cns 260; S A. L. J. 647; H Cr.L. J. w- 


PATNA HIGH COURT. 

Diatb Rsrcaisos No. 10 of 1920. 
Criminal Appeal No. 179 of 1920. 
September 13, 1920, 

Fretent Mr. Justice Jwala Prasad and 
Mr. Justice Sultan Ahmed. 
RAGHUNANDAN KOBRI—Aooosid— 

Appillant 

f dMMI 

BMPBROH-OppOSITO PARTf. 

Cireumstantiof evitUnc^, mitts of—QuAntnOtt V F" 

for conviction. 
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BiQHnriHDiM KOKRI t). KM^IROR, 

'fhe fuadamontal rule bj whiob oircumatantial 
evidence 19 eatimated. is that in order to justify the 

inference of guilt, the inculpatory facta must be 
incompatible with the irmoconco of the ncouaed 
and incapable of explanation upon any leasori. 
nblo^h^potheBis other than that of hia guiU. 803 , 

AUhongl, it cannot be laid down as a prupoaition 

or value of evidence must 
depend upon the enormity of tho crime, yet it is 
safer to follow the established rule that "the 
fouler the oriine is the clearer and tho plainer the 
proof ought to be." [p. 803, col. 1 ,] ' 

Appeal against the order of uonyiatioo 
passed by the Officiating Seseiona Jadge 
Saran, dated the llth Angast 1920. 

Mr. D. N, Sircar, for the Appellant. 

Me.8r. S. A. A. A.nUr (OovarnmeDt. 
Advo.ate) and Mavohar Ull (Aeai.tant 
Oovernment.Advooate), for the Crown. 

JUDGMENT. 

Som« Arhrd. J.-Tbe prieoner was 
eharged aoderseet.on 302 of the Indian Penal 
Code with the murderof one ^uiammat Biasan. 
dey, his yoanger brother’s widow, also of her 

m’d r -I “k “f»■> the 

•uLh r He was also 

•barged for havrng eommitted areon in 

the honee where Bi.,nadeyi wae living on 

he eame oo.ae.on. The trial wae with 

^6 aid of two Aeeeeeore. one of whom 

was of opinion that the evidenoe did not 

prove the ease against the aeensed on 

•07 of the eonotP, while the aeoond 

•npporlod both the ehargae of murder and 
arson against the prisoner. The learned 
Seeaione Jnigo, agreeing with one of the 

for -Tj disagreeing with the other. 

‘he ao.nsed poder seotioo's aOi 

?»n( “i!- and 

■entenoed him to death. This aentenoe haa 

now oome np to this Court for oon6rma. 

Pro.aT'^''''nCriminal 
Pro.edaro Code and the aeonaed has also 

“Ifid an appeal from jail. 

lb. prisoner, who le a widower, boeome 

hi.®d.™ J'T “»“• and need to pose 

L* ^ Sadhu. Oo the death of bis 

«veT' ^‘‘“dan. about elx t 

lariat ” » fleoQ- 

brother’s Sakaldeep. and his 

and her ann deoeased Bisaundeyi. 

brother^ wW 

widow. M««o>nmaf Talti, with her 
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but f'om them, 

but in the same house. Ae time went on 

people began to en^ps.t the prisoner of 

Sasn^J'”^ “J' 'nlr.gne with Mu.iimmat 

^ ago hie 

oaete men eieommnnioaled him and hie 

amily. bahaldeep, eh:rtly before the 
ooeorrence eonvoned a panchavati for tho 

""Tk “annimonieation 

thTwaXt'irt:ri:“ge."^^h:“‘’"'’r* 

fnd'^t^^ d’“‘ '^“^‘’“'‘“''daD, the pr'isoner! 

devi th ‘*"'“"‘*,’">“• 0 , Bisenn. 

devi, should be turned out of the boose 

This order of the pu„oh„ ,^3' 

into effeot at once, and both tho prisoner 

after the ‘hJee day. 

eon^ Ham Sakai, who .el'Z 
oryiDg for his mother anrl a 

allowed her to live in’ the honerior ^he 

that' she mn!’r’h‘’“^ ““ "“ndition 

that she mast abandon the aeoused. While 

the woman was living in the honse the 

prisoner need to go to visit her, but she 

□Bed to rejeot bis proposals and used to 

abnee him. On the evening of the nig t 

of the o.eurrenee, Sakaldeep and Ram 

wen? to'’‘'grind'"her’Mo“'Tel 

to grind grains end Ihe boy R"„“'*“saTa''l‘ 

a’;d‘Te.rr^ fi^-^^rrSakfld ’ 

and ietris son slept in fkn ,r 

aide the hooee, keepiog the ,ujL do" r 
of the hoDB^Bopen for the absent inmates 

Tetn and Bissondeyi. Bissundeyi ias“d to 
TetrVretarnad V*'® 

WhJ shortly before midnight 

:i: a. s r.!ir'r 

-ailed Sakai 8^^] - W ^be 

reply. Sakaldeep, who wae sleep?ng7n th? 

iMan, waked up on Tetri's call and asked T 7® 

not to bother but to sleep for the nf^h 1 Vhe 

to.rre ”"aw'’Ihr"prrn7r ^ 

nf the boose by the a°nd‘ 

prooeed west and then north R.b u ^ 
also faw his father goin® »» Sakaldeep 

to north but did n?t s?e 7m “ 

aadiately after this. Sakaldeep" agti,”d' 
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that the inner cfiua was on 6re and 
aboaled out ‘ 6re, fire. The neigbhoara 
oarae up and extingaiehed the fire, and, 
while the Gre waa being rztingaisbed, it 
was found thtt the boy Ram Sakai was 
dead with his threat cat. Biesaodeyi was 
also found lyirg dfai in the adjoining 
hothri. Constable Ram Sagar oame in im¬ 
mediately while the fire was being ex 
tingaiehed, and he saw the boy’s corpse 
lying down. He then hastened to the 
nearest out post. After this Santo Singh, 
Jamadar in charge of the out'post, oame 
together with oonstables Ram Paoh, Obedi 
Mian and Ram Sugar. The Jamadar then 
sent Ram Sagar with one Sheo Deni to 
the Thana to lodge the first information 
and he sent Ghedi and Ram Paoh with one 
Radbey Mabto to find oat the prisoner, 
who was reported by the people there to 
be the murderer. The prisoner was found 
lying in the ho:3se of one Foujdar Ahir, 
where he hod taken his lodging after baying 
been turned out of the house under the 
orders of the pancha. Then the first io> 
formation was lodged at the Thana by Ram 
Sagar about 2 o’clock. Sheo Deni, who had 
aosompanied Ram Sagar. to the Thana, was 
also examined at the same time. The Sub* 
Inspector arrived at the place of occur* 
renoe at about 3-30 i. u. There he examin* 
ed tbe Jumadar, Santo Singh, and the 
three constables and then examined Sakai* 
deep and Kabir, Manjoor Radbey and 
Deni. Kabal was examined at 8 o'clock the 
next morning and Mutammat Tetri was 
examined on tbe 24tb at 10 A. m. Santo 
Singh and tbe Sab*lnepeotor of Police, 
who visited the'plaoe of occurrecoe later, 
found blood marks on the floor and on the 
osira wall close to the Shatia. He alio 
found a garaihea smeared with fresh blood 
and some cloth soaked in blood in Bisson* 
deyi’s room. He aUo found some seratib 
marks on the accused person. The aconeed 
was wearing a dhoti and a chadar at the 
time of the arrest, whieh were subsequently 
sent to the Chemical Examiner for analysis 
and report. The accuBed was, on these 
faets, sent up for trial and convicted and 
eentenced, ae 1 have staled above. 

There is co eys'witness to tbe occurrence. 
Tbe case rests entirely upon eirenmetantial 
evidence ; and I now propose to consider 
AD detail. tbe evidanee which baa been 
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adduced on behalf of the proseeation, 
see if this evidenossatisfaetorily establishes 
tbe guilt of tbe aosused. 

The evidence mainly oonsiste of Cl) Tetri 
and Sakaldeep’s statements, 

(2) The evidenee of proseeation wituessss 
Nos. 12, 14, 18 that the prieoner had been 
turned out of the bouse by tbe decision of the 
punches due to there having been aniutrigae 
between them. 

(3) The evidenos to show that one 
evening the aosused followed her, and being 
exasperated on account of her refnsals to 
allow him to have anything to do with 
her, prepared to throw her into a well 
where she bad gone to draw water. 

(4) Ssratohea on his person found after 
bis arrest by the Police. 

It will be observed that if the statements 

of Tetri and Sakaldeep are not aoseptsd. 
the conviction of tbe accused, in spite of 
the other evidenos, which I have summerised 
above, will be an impossibility. 

The learned Government Advocate, hoW* 
ever, has argued with great emphasis that 
the evidence of Tetri and Sakaldeep oo” 
be accepted. I, therefore, firstly proaeM w 
consider the evidence of Matammai Tetn* 
Her evidence, in short, in her own langoag** 
BO far as the oocurranoe is eonsernsd, is as 


follows:*^ , * 

“After taking my meal that evoniog 
went to Ram Kissen’s house to grind whea 
as labourer. I fed my son, Ba® 
and advised him to sleep on tbe hnan^, 
which I had stretched for him m 
outeide, until I came back. I aho o 
him that Sakaldeep, his conein, will 
by his side. Blesundeyi and her wn wsw 
in the house when I left for Bam Kisw 
house, I returned home that _ 

about 10 P, M. I ****,, ^„nt 

dirwaja bolted from inside, I . .j. 
Ram Sakai. None responded from ' 

I, therefore, asked Sakaldeep ’ 

He said like this, “do not 
for this night in tbe oiura lying to tbs eas 
the door." An hour after, I heard the s 
of the unbolting of tbe door. I got np 
I saw Raghnnandan, the accased. 

The first question that arises for 
deration is, whether Tetri did as a matter 
of fact, go out of tbe boose that ®® 
and whether she. on her return, 
door bolted from inside, ‘Slept outsid 
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the otara and then saw tue aooQaed aome 
oufc of the honee. It ia remaikable that 
the proeeoatlon have not examined Ram 
Kissen, in whoae hooaa ehe ia eaid to 
have gone to grind the grain?, and no expla¬ 
nation baa been given why thia important 
pieoe of evidenee to eorroborate Tetri haa 
not been placed before the Ooart. It la 
next to be observed that when Ram Sagar 
and Santo Singh, the Jamadar, arrived at 
the place of the occurrence, Tetri was not 
found by them. If she had been there, it 
18 difficult to conceive that Tetri would not 
have made the statement to them that 
ebe had seen the accused run out of the 
bouae. It ia again remarkable that Sakai- 
deep, who was examined by the Police that 
night, doea not mention of them, nor indeed 

doea aay even in the Court of the Com¬ 
mitting Magiatrate that Tetri was there and 
bad eeen the acouaed come out of the 
houee. It ia only reserved for Sakaldeep to 
aay for the Brst time in the Court of 
SeaaiouB that Tetri slept outside in the 
oiora, not having gained entrance into the 
boose, and that she saw the acoosed come out 
of that house There ie evidenoe, however, 
of prosecution witnesses Noe. 12, 14,16, 18 
and iO, who say in Court that they met 
Tetri immediately after the elarm waa 
raised by Sakaldeep ard that Tetri told 
them (hat ebe bad seen the accused come 
out of the bouse and run from south to 
north, This evidence, however, ie on worthy 
of credit, inasmuch aa it appears from the 
evidenoe of the Sub Inepeotor, the Investi¬ 
gating Officer, that when be examined these 
witnesses on the night of the occurrence 
soon after, they did not state to him that 
Tetri bad told them that ehe bad eeen 
tbs accused come out of the house and 
run towards the north. Under tbeee 
ciroumetanoes, it ie impoeeible to believe 
Tetri’e etory. The story that Tetri saw 
the accused coming out of the house, saw 
the light of day for the Bret time on the 
2itb, when ebe was examined by the Polios. 
It is, therefore, impossible, under these cir- 
oomstancee, to accept her story, and her 
evidence must be rejected as extremely 
suepicioae and unreliable. 

I DOW proceed to coneider the other evi¬ 
dence, that ie, of Sakaldeep. His evidence is 
at follows: — 

'‘While 1 went to sleep in the ithan 


I shut the outer door, i. sudder daricaja, 
but without chaining or bolting it. Tetri 
came before midnight. Tetri shouted out 
from outside, calling out Ram Sakai to 
open the iudder darttaia. None responded. 
The door was not opened. I woke up when 
flhe was ebouting. She said to me that 
the door was not being opened I told her 
to sleep at the door. She slept there. 
About one hour after this I saw my father 
coming from the eouth in haste. I did 
not see him coming out of the house. I 
called out “Babn, Babu.” He did not 
respond. When I first saw him he was 
about 3 cubits eouth of me. He went about 22 
cubits off from my khaiia towards its west. 
The night was andharia but oloudlees. I 
distinctly saw bis face as it was star lit night. 
1 sat upas soon as 1 saw my father coming 
and passing by ." 

Id orose-examinatioD be eaid that, 

"Tetri never elept before in the onter 

osara .1 bad not bad ecuod sleep after 

Tetri's huUa .My half sleep was broken 

after the sound of father's footsteps. 

...1 do not recollect whether I saw my 
father’s face distinctly by the light of the 
stars". 

To begin with, if the presence of Tetri 
ie not believed, as 1 have held it cannot 
be believed, much of what Sakaldeep says 
must be discounted. If Tetri was not 
there at all, bow would ho be roused 
by any hulla P There ie no doobt, however^ 
that be mentioned to the witueseee, who 
came to the place of the ocoorrence after 
be raised the alarm that he had seen 
bis father run from south to north. But 
considering that it was a dark night and 
that he was sleeping immediately before, I 
am not fully satisfied that be aotully 
recoguieed the person who paesed by. Even 
asEumicg that this evidenoe ia accepted, 1 
consider that it would not bo safe to act 
upon tbie single ciroomelanoe to convict 
the BOCUEed. In this connection I may 
quote a passage from Beet’s Theory of 
Presumptive Proof, pages 68 and 59, 
reproduced in bis Law of Evidence, paragraph 
470:— 

"in dealing with judicial evideuoo of all 
kinds ignorance dogmatises, soience tbeorieeSf 
sense judges. The right application of 
presumptive, as of other species of ovidencs 
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depends on the intelligenae, the honesty 
and the hrmneia of the tribnnals. To 
oonviot, (at least, io the oapital oases), 
on the strength of a single oironmstanoe 
is always dangerous ; and it has been jostly 
observed, that where the oriminative fasts 
of a presnmptive nature are more numerous 
most of the erroneous oonviotions wbioh have 
taken plase, have arisen from relying too muoh 
on general appearanoes, where no inahoate aot 
approashing the orime, has been proved 
against the asoused.” 

Is the fast that the aooused ran from 
south to north a suflBoient oiroumstantial 
evidenoe to prove the guilt of the aoousedP 
Evideuoe of previous disputes may prove 
motive, but, in my opinion, that evideuoe 
does not very muoh improve the oirsum- 
stantial evidenoe given by Sakaldeep. Lord 
Coleridge, in his remarkable summing up 
to the Jury in the trial of Diokman, dealing 
with oiroumetantiat evidenoe, observed as 
follows: — 

Now, oiroumstantial evidenoe varies ioB. 
nitely in its strength in proportion to the oha* 
raster and variety, the oogenoy, the independ* 
enoe, one from another, of the oironmstanoes, 

I think one might desoribe it as a network 
of fasts oast round the aooused man. That 
network may be a mere gossamer thread 
as light and unsubstantial as the very air 
itself. It may vanish at a touoh. It may 
be that, as strong as it is in part, it 
leaves great gaps and holes through wbioh 
the aooused is entitled to pass in safety. It 
may be so olose, so stringent, so ooberent in its 
atruotnre that no efforts on the part of the 
aooused oan break through. It may oome 
to nothing. On the other hand, it may 
be absolutely oonvinoing. If we find a 
variety of oironmstanoes all pointing in the 
same direoiion oonvinoing in proportion to 
the number and variety of those oiroum* 
stanoes, and they are independent of one 
another although eaoh separate pieoe of 
evidenoe as standing by itself may admit 
of an innooent interpretation, yet the 
eomulaiing effeot of euob evidenoe may be, 

I do not say that it is, overwhelming proof of 
guilt," 

Here, far from being a variety of oir- 
•umstanoes one independent of another, there 
is only this evidenoe that the aooaaed was 
seen running from south to north. It baa 


[1921 

not even been suggested, muah leu proved, 
that the instrument with wbioh the murder 
was eommitted and whiob was found in the 
room of Bissundeyi, belonged to the asouaed. 
Par more important than the flimsy evi¬ 
denoe of Sakaldeep is the oonolusive faot 
that the aooused was found sleeping in his 
own house when he was arrested and the 
olothes that he was wearing, having been 
examined by the Obemioal Examiner, were 
not fonnd to have any blood marks. I 
will deal with this point onoe again later. 

I now prooeed to oonsider some of the 
other evidenoe in the oase and see if they, 
in any way, furnish materials on wbioh we, 
as reasonable and prndent men, oonld uphold 
the oonviotioD of the aooused. Evidenoe has 
been given to prove that the Punohe$ bad 
outoasted both the aooused and Bissundeyi. 
There is no sufBaient reason to doubt this 
evidenoe. There is also evidenoe to show 
that when the deoeased Bissundeyi oame to 
live in the house with her son, the aooussd 
wanted to oontinue his amorous visits. 
There ie also some evidenoe, whish may be 
aooepted, that the woman did not ensourage 
him in his visits. All this evidenoe m>y 
furnish some motive for the orime, though, 
in my opinion, this evidence does not prove 
adequate motive for the double murder. 
Evidenoe has also been given to prove that 
about 15 or 16 days before the ooour* 
renoe the aooused wanted to push the 
woman into a well. Detaile of this 
inoident are not given and the evidenoe 
on the point is only of Kabir imam, wbioh 
is not quite olesr. The proseoutidn also 
relied upon the soratobes found on (be person 
of the aooused after his arrest, presumably 
to show that there was some straggle bet¬ 
ween him and (be deoeased woman Bisson- 
deyi when she was attaoked. The msdisal 
evidenoe shows that the injuries found on 
his person were four slight soratoh marks oo 
the thigh and waist. The Dootor says that 
they may have been oaused by friotion with 
hard substanoe or by nail. This evidenoOi 
however, is most, inoonolnsiva and does not, 
in the least, advance (he etse of (he proseon- 
tion and any inference drawn from it lO 
oonvinoiugly negatived by the fast that no 
blood marks were found oo his parson or ou 
the elotbos that he was wearing. If there 
had been a straggle, as we are asked to bold 
upon these soralehes, surely there would 
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have beeo marks of blood foand on bis 
person and on bis olothes. It has not even 
been suggested that there was time enough 
for the aooused to ebange bis olothes. Fur* 
ther, nothing ineriminating was found where 
tbeaooused was lying when he was arrested. 
Giving my very beet and anxious oonsidera- 
tion to the evidenoe in the ease, 1 am of 
opinion that the ease has not been satisfao* 
torily established against theaeoused. The 
fundamental rule by which oiroumstaotial 
evidenoe is estimated, ie that in order to 
justify the inference of guilt the inoulpatory 
faots must be incompatible with the inno- 
oenee of the aooueed and inoapable of 
explanation upon any reasonable hypothesis, 
other than that of bis guilt ; and, while 1 do 
not hold as a proposition of law that 
quantum or value of evidence must depend 
upon the enormity of orime, yet I am inolin* 
ed to follow distinguished and eminent Judges 
like Sir Mathew Hale, Lord Goskburn, Lord 
Obanoellor Nottingham and Mr. Baron Legge, 
who held that the fouler the orime was 
the olearer and the plainer the proof ought 
to b6.’» 

There is no doubt that a doable murder 
has been oommitted, but, as has been rightly 
pointed out by Baron Park in Begina v. 
Taieell (1), that justice never requires the 
sacridce of a victim and an erroneous sen* 
tense may produce incalculable and irrepar* 
able mischief and destroy all integrity of 
tribunals and introduae a train of social evils 
ai the inevitable result." 

In conelusioD, 1 am distinctly of opinion, 
that the evidenoe of Sakaldeep that be eaw 
his father run from south to north in the 
dark night, while be bad just got up from 
sleep, is not such as inspires conhdeooe, 
and upon which we should act to convict 
the accused. Further, I am of opinion that, 
even if that evidence is accepted, it is a 
circumstance which stands by itself unoorro* 
botated and from which no inference that 
the accused oommitted the murder inside the 
bouse can be legally drawn. The present 
wee is folly covered by tbe case given by 
Best in his Law of Evidence," paragraph 301, 
He says : 

TvS.V V« 1 Woodall’s Colobrolcd 


'* A. B. is foond murdered ; and 0. D., a 
m^D of bad character, is thought to have had 
an interest in his death ; this might give 
rise to a conjecture that he was tbe murderer 
and if, in addition to this, be bad, a short 
time before tbe murder, been seen near tbe 
spot where the body was found, the feeling 
in favour of bis guilt might amount to 
suspicion." 

This, at the very highest, is a case of 
euBpioioD, and I would, therefore, acquit 
the accused of the charges of murder and 
arson, for which he has been convicted, and 
direct that he be released forthwith. 

Jwala Prasad, J.—I agree. 


Appeal alloxoed\ Oonviction set aside. 


ALLAHABAD HIGH OOUET. 

Obi»inal Eevision No. 754 or 1920. 

December 1, 1920. 

Preeent: —Mr. Justice Ryves, 
MUHAMMAD SHEE ALI KHAN— 

Pbtitionirs 

versus 

GHASl EAM AND oraiBs— Opposite 

Parties. 

Pctutl Code ('Act XLF of 1860^, s. Petition 
>leJa>natort/—Dismiis<il ajtur inquiry—DefauuxtioT^, 
action for, inuntain'ibilittj oj —IFiVfH'w, how far 
protected. 

Nino persons presoutod a petition, tbo character of 
which was generally defamatory, to tho District 
Uagistrate complaining of rarious acts of oppression 
against tho mukhia of a villago An inquiry was held 
and ccitain porsons wore examined as witneisos 
with tho result that the potitioo was dismissed The 
muAhia thou filed a complaint under sectioa 500, Penal 
Code, against sixteen persons, including those who 
had signed the petition, bat the complaint was 
dismissed nndcr section X02 of the Crinunal Procedure 
Code on the ground that the parties complained 
against haring made statements in answer to 
questions they could not bo proseented: 

Held, that tbo complaint being not only against 
suob persons os were called andtxamined, baA against 
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all tlie ?iguatorios t<) the petition to the District Ma- 
ffistrate, the order dismissing the cuniplaiut could not 
be sustained. 

A witne.ss has no greater protection against a 
charge of defamation than any other person. 

A witness in order to be protected from a statement 
prinirt facie defamatriry made by him miist bring 
himself within one or more Kxcoptions to section 49y. 

Ctimioal revision against the order of the 
District Magistrate, Bolaodshabr, dated tbs 
14th October 1&20. 

Mr, J. M. Banerjt, for the Applicant. 

Messrif. M. L. A^'iitrila and A. P. Dube, for 
the Opposite Parties. 

JUDGMENT.—On the 8ih of March 1920 
nine persons pot in a petition before the 
District Magistrate of Balandshahr, in 
which they asserted that Sher Ali Khan, 
the mukhia of the village of Mangalpor, 
had been goilty of varions acts of oppression 
and was of a character generally defamatory 
of him. That application was eoqoired 
into by a Taheildar coder the orders of 
the District Magietrate and in the oonrse 
of enquiry certain persons were called 
witnesses and gave their evidence on oath. 
The resolt of that enquiry was on the 
whole favoorable to Sber AH Khan with 
the reiolt that be was not removed from 
the mu^^toA^tp as obvioosly was desired 
by the petitioners. &her AH Khan asked 
for sanction to prosecote two of the witnesses 
for statements made by them which be 
said were deliberately false. That applioa* 
tion was dismissed by both the Ooorts 
below and 1 have refosed to interfere io 
it to day. This case, however, is on a 
different matter. In this case Sher Ali 
Khan 61ed a complaint under section &00 
of the Indian Penal Code against 16 men 
in the Conrt of a Magistrate of the First 
Class. That Magistrate proceeded under 
section 202 of the Criminal Procedure Code 
and examined Sher AH Khan. Having done 
sr, be passed the following order; — 

** I have looked into the statements taken 
by Ibe Taheildar. They were recorded io 
•onneotioo with an enquiry about the 
mukAid, The enquiry was not poblio and 
1 think no aetion can be taken against 
the persons making them. The publie 
has no assess to these statements. 1 
•annot proceed against the persons aeeused 


under section 500 of the fodian Pena] 
Code. 1 dismiss the complaint under lestion 
201 of the Criminal Procedure Code." The 
learned Magistrate has quite overlooked 
the fact that the oonplaiot is made not 
only against such persons as were sailed 
and examined before the Taheildar bat 
ais} against all the signatories of the 
original complaint against Sher Ali Khan 
and six other persons. Go revision from 
this order the learned District Magistrate 
said*— 

** I entirely agree with the decision of 
the lower Court. The statements somplained 
of were made by (arties summoned for 
examination by the Taheildar and io answer 
to his questioDB. No case nnder seotion 
.')00 can lie in respect of them. Applies- 
tion disallowed.” Here, again, the learned 
District Magistrate has fallen into the 
same error. The offence of defamation is 
deGned in eestion 499 of the Criminal 
Procedure Code. It has been held by 
this Court that a witness has no greater 
protection against a charge of defamation 
than any other person and that a witness 
in order to be protected from a statement 
primafacte defamatory made by him mast 
bring himself within one or more Sxcep* 
tioDS to section 499. I think both Courts 
below have misdirected themselves as to 
the precise matters that they should bsva 
enquired into. I, therefore, set aside the 
orders of the Conrts below and send toe 
record back to the Magistrate with 
to hold a proper enquiry under section 203 
of the Criminal Procedure Oodeand, having 
regard to the provisions of section 499 and 
the exemptions thereto, to dispose of the 
complaint according to law. 1 have 
to no sort of conclusion on the merits of 
the ease. 

Cnler cci (uids. 
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HIRt fllKQH V. flmiliH M094BEB, 

PATNA HIGH COURT. 

LerrBBfl Patiwt Appi!*l No. 49 of 1919. 
December 9, 1920. 

Pr^n^—Sir Dawsod Miller, Kt , 

Chief .laitiae. and Mr. Joetioe Roes. 

HIRA SINGH—AppjLt-AHT 

vetiua 

SHEIKH MOSAHEB ikd ofhers_ 

Rispowdint . 

^MnwiodanLaio-D^wer^tiijl ,i 

riauro of—P.cumphon—jyidow m poiicsii-vi— 
4aver^t* }>o9$tifhton, 

mJw ‘T ‘hat a gift ma.Io by a 

au absolute Rift, or that ,a such a caso tho wife is 
L to poaeessioa of tho properly eo Ion? 

proX“i;8«rcoK 

satisfy herself out of tho proceeds of tho property 
for arrears of dou-or. her position is that of a Lufrnc^. 
tuory mortguReo, and she cannot by any act of her 

^hTstatn^VM a/L Lake 

entitled ^ m ran against those who ar- 

entitled to the equity of redemption, [p 807, ool. U.] 

nf M ? iodsment 

of Ur. Joetioe Uae, dated the dth May 1»19 

ID SeooDd Appeal No. 1167 of 1917. reveraioga 

deeree of the Soberdioate Judge. First Court 
ewao, dated the 14th August 1917, aflSrmiog 

July 1916 ' 

Ap“el“"i. “>» 

Mr. S. Sami, for the Respondents. 

JUDGMENT. 

dfiaifiin^*** #^ is an appeal from a 

deeieioD of a learned Judge of this Oomt, 
under clause 10 of the Letters Patent. 

thJ. Sab, is 

O' o"® Teg 41,• 

Mei of lan,f whi.h forme the enbjeot . f 

befoiB ■!* diepoM (het 

to h!.* i’® “■"<*« over thi. i roper'y 

wbth The ooeetio^ 

"e whether . 

dower f"*- 

io reason to Vr’' '-'’®' “ 

Mnhftmrt, f o®heve ta more qau 1 amntty-t 

Possea^^rn f^^fl.^™®’’® ■'* 

the ap hereffdf 

P«>w®6s of tbt property, in whioh case si,. 
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would be entitlei to remain in posaeaaion eo 

Jong, and eo long only, as the arreare of dower 

pro^ty.' the 

The appellant, the defendant No, 1. in the 
year 1^0 *. long after the death of Teg All. 
purohased from his widow the property iL 

dZd d *9*3. a suit waa 

dec ded in wbir^h ono of the defendants 

(defendaot No, 2) and the defendant No 1 

.'t whioh 

w.-r ,°T Maniran, the 

widow of Teg All, had an ab.olote intereat in 

nrLrt”® f 'I'*’® “I'*®'’ P®rtiea to the 

preaent foit are, of oooraa, not bound by any. 

th..,g whioh wa, deoidad in that eaaa. 

tither.n or aomel,me before, the year 1915 

Ifu.amme/ Man.rao died and in that year 
the present aoit waa inetitnted by the plaint- 
iffaela.m.ng posaeaaion jointly with the other 
defendaola than the appellant of the property 
in queatiop. The defenoe pot forward by the 
appellaot waa that Mu.ammot Jlanirap waa 
he abaolote ovner of the property and 
therefore, entitled to oonvey it to him ae ehe 

fhat th T u he pleaded 

!an! ^ I’®"®'' limitation be- 

t^on of the suit, namely, in the year 1895. 
Mo.ummo Maniran had got her name reeord- 

in the Raoord of Righta and that that waa 
an open aeeerticn of title and from that 
moment her poeseaeion beoame hoetilo to 

Teg AiT" ®'’® ®'»imiDg under 

Man-if there waa evidenae by both parties 
ae to what happened on the o.oasion when the 
property wa., to nee a neutral word, made 
over to ilummmat Maoiran, the plaiutiffe eon- 

irnrd ® ?®' ®^°,''®" Peeseeaion 

IP order to eatiefy the arrears doe to her in 

that th®® , ®"'l®®''““'-i°8 to make ont 
that there had been an absolute gift. The 

the faotthat the Mu,ummot’, name had been 

Righto, that the .trong probabilities were 
that the defendaola' ease wae the trne one 

by the plai. till, ,n prove that the disputed 
prnperiy wa. Pol uivoi. to Manirau abaolntely 

wae evtremely inadequate and did not rebut 


866 


INDIAN OASES. 


HIRA SINGH V. SBEIEB UOSABEB. 

tbe presnmption arising from the entry in the 
Eeeord of Right°, and foond that the dispated 
property belonged absolately to Maniran and 
that tbe plaintiffs had no title. 

On appeal tbe learned Sabordinate Jadge 
anfortanately made oee of some ezpressiona 
whiob have given riee to sonaiderable diffi- 
•alty in this appeal. He said, after dealing 
with the ease pat forward by the parties: 
*‘lt is an admitted fast that Teg Ali died 
more than 30 years ago and it is common 
groond that he gave the land to his wife 
in liea of dower before hie death.” If the 
learned Jndge meant by that that it was 
common ground that there was an absolute 
gift to tbe wife then, clearly, that is not 
iastified by the facts of tbe case; but he 
cannot have meant more than that it was 
common groond that the land was transferred 
into tbe control and possession of the wife 
because the next sentence goes on as follows: 
"The only question is whether Teg Ali gave 
tbe land abeolutely to his wife or only 
allowed her to remain in possession until 
tbe dower was paid op.” That really was 
the question in dispute between tbe parties. 
Then ho goss on and says : ‘‘There is no 
evidence worth the name on either side to 
prove their respective allegations.” By that 
the learned Judge, 1 think, clearly was refer 
ring to the oral evidence which was given by 
the parties relating to the incidents which 
took place shortly before Teg Ali's death. He 
then goes on : "The facts can be gleaned from 
the subsequent events only. Where a hue* 
hand gives land to his wife during bis lifetime 
in lien of dower it is usually an absolute 
right that is given. The subsequent sir* 
cumatances in the present case also point to 
the same conclusion.” The learned Judge 
then dealt with the oircumstanoes and same 
to the oonolusioD that the widow had an 
absolute right in tbe property even before her 
husbaod’s death and, therefore, that tbe suit 
against tbe defendant No. 1 must fail. 

When tbe matter came before the learned 
Judge of this Court on appeal from that 
decision much was made of the fact that 
the learned Subordinate Judge had stated 
that, where a hoeband gives land to his wife 
during his lifetime in lieu of dower, it is 
oiually an absolute right that is given and 
it was argued that that could only mean, 
in the mind of the learned Judge, that 
where a wife had been put in poiaession of 



property in lieu of dower there was a 
presumption that tbe transaction was an 
absolute gift and not merely a putting of 
tbe wife in posseesion for the purpose of 
satisfying her dower out of the proceed!. 
There was clearly no evidence on the record 
to support that view of tbe learned Judge 
which, if it means anything, means that he 
thoQght there was a preenmption in favour 
of a gift, and it was argued that hii decieion 
on tbe qnestiou of fact mast have been 
considerably inflaeDced by assnming that 
each a presumption in such a case arose, 
and, therefore, hie judgment could not etand. 
It was contended, in addition, that so far 
from there being any such presumption tbe 
presumption was in fact the other way and 
a passage in Mr. Tyabji’s well known book 

on Muhammadan Law was referred to and is 
quoted in the judgment of the learned 
Judge of this Court from whose decision 
this appeal is brought. The passage ap* 
pears at page 124 of the first edition of 
that boot. It is says, "Where a Masealman 
widow is in possession of property of her 
deceased husband in lieu of her dower 

"(1) she is under the liability to account 
to the heirs of tbe deceased for tbe profit! 
received by her; and 

"(2) she is herself entitled to charge 
interest on the dower doe to her and to set i 


ofT against the said profits.” 

The learned Judge having quoted the 
passage came to tbe conclusion tbaLjO* 
oases where a Muhammadan widow isfoun 
in possession of property in lieu of 
after her hosband’s death, her position 
is that of a uinfrootuary mortgagee ao 
that she is entitled to remain in possession 
merely as a mortgagee in order 
claim for dower might be satisfied out of o 
rents and profits and that she is in no case 
entitled to any larger interest. He oam 
to the eonclusioo that, if her position w* 
that of a mortgagee in possession, she we 

clearly not entitled to execute a eonveyanc 

in respect of tbe property in fevo®*" 

defendant No. 1, and that, having regard w 
what her actual position was, namely, me* ^ 
mortgagee in poseeseion.ehe could not acq 
title by adverse 

name recorded as a ka»Mkar in tbe 

of Bights, and that no ael on her part oonia 

bar the right of tbe heirs of Teg All . » 
lor possession of the property as eg 


a 
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the widow or her transfereea oo the groQod 
that her slaim for dower had been aatiaBed 
and that, therefore, they were entitled to 
eqoity of redemption in the properly. 
With great respeot to the learned Judge, 
1 think that he was not jastj6ed in aasum. 

passage whioh he quoted from 
Mr lyahjis work on Muhammadan Law 
that in no ease oould an absolute gift of 
property be made to a Muhammadan wife 
in lieu of her dower. I oan see no reason 

1° husband should not during 

his lifeti^me satisfy hie liability to p.y hie 

wifee dower just as mush out of real 
property as out of personal property, sueh 
as money. The dower aan be paid off at 
any time during the joint lifetime of the 
hnsband and wife. It aan certainly be paid 
in money, although it may not be ueual 
to do so. and I aan see no reason why a 
conveyanee of landed property should not 
be made to the wife as an out and out 

ostisfyiDg the dower. lo fa.t, in another 
paeeage in the work of the learned anther 
to "“'«>> [eforenee has already been made, 

daring hi, lifetime by way of payment 
of her dower le a gift for whieh there is 

a,f ‘>P '■■aalad 

H .e.m‘ “’P’® »'«amatanoee, 

leaJ^eTT*^ “l;l>ongh I agree with the 

beeanee •’“dge oanoot stand 

whi.h • » P«»amption to exist 

whi.b, in my opinion, has no legal foanda- 

lion, nevertheless, the matter ie not eoneinded 

ordinate Judge for farther eoneideration for 
mm to determine upon the evidenoo already 

.tanoe. ,“‘’.1“ ““"“""ding oirenm. 

tMn«f u *“®° in fast the 

th!. d ' r 7 ‘P°'‘ P'“"® “'““■■‘'y i’afaw 

Wh.rik “ 1,PP ”“® “®"'y “ tronaaation 
7.01. . P“‘ Pnaaession of the 

dnwer''*^ ‘7 ’’P"®'' of 

lan\‘ ih!! "ontended on behalf of the appel- 
sase ha^t 7 neoessary to send the 

h, and h- P*®" “'® '“‘i®. 

htd Prodeeesaor in-title, the widow, 

qairod by adverse posgeseion aq 


absolute title to the property the adverse 

posa-eision being evidenced by the fact that 

the Record of Rights recorded the widow as 

the kathfkar of the property. That point, 

of course, only arises upon the hypothesis 

that the widow wa? in possession to satisfy 

herself out of the proceeds for arrears of 

dower, in other words, that she was in 

possession as a usufructuary mortgagee 

baoan?© that is practically the position with 

regard to the property in such a case 

It seems to be well settled, as the learned 

Judge has pointed out, that in such a case 

the act of the mortgagee cannot alter 

the nature of the possession as to make 

the Statute of Limitation ran against those 

who are entitled to the equity of redemption. 

If that b? so, and I see no reason to 

differ from the learned Judge on that part 

of the case, it follows that no question of 

limitation aan arise in this case out of the 

facts which have been either proved oradmit- 

ted. At the same lime, these facts, namely, that 

the widow has been recorded in the Record 

of Rights as the kathtkar and the fact that 

nothing has been done by those who are 

DOW claiming to recover the property may 

have a material bearing on the mind of the 

learned Subordinate Judge when he comes 

to decide the real question in the case and 

he is entitled to take these fasts into 

consideration in endeavouring to arrive at 

the truth. With these direction?, I think 

that the case should be remanded to the 

Subordinate Judge to arrive at a conclusion 

of fact upon the main question in the case 

without giving any weight to the considera. 

tion whioh influenced him in the flrat 

instance where he found that in each a 

case as this it is usually an absolute right 

which is given. There is no such preaumo- 

tion that it is usually an absolute right 

and therefore, that matter must be left out 

of eoneideration by the Subordinate Judge 

and must not be allowed to influenoe his 

judgment in any way. The costs of this 

appeal and of the appeal to the learned 

Judge of this Court will abide the ultimate 
result of the suit. 

Ro 98, J.—I agree. 

Oase rmanded. 
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CALCUTTA HIGH COURT. 

Appeals prom Appellate Decxbes Nos. 102$ 

AHD 10:^’ OP 1917. 

Jane 30, 1920. 

Pretent :—.Tostioe Sir N. R. Cbatterjea, Kt. 
and Mr. Jostioe Newboold. 

In No, 102H op 191 7 . 
BIUHUMUKHI DASl and othrhs— 
Defendants— Appellants 
VfrtuB 

BHABA SUNDARl DASI —Plaintipp, and 
RALA KUTI BIBl and others — 
Dependants— Respondents. 

In No 1027 op 1917. 

UME3H CHANDRA SUR and another— 
Defendants— Appellants 

f.*rtus 

BHABA SUNDAKI DASI— PoAiNTtpr, and 

KSHITISH CHaNDR^ CHATTErtJEE 

AND OTUERt-—D iPBnDaNTs — 
Re*-P()NDENT8. 

Bengal Tenancy Ai't (VllI of IR8-V« 1^'— Mort¬ 
gage of holding- Decree on mortgage, effect of—Sab- 
eequent ealc of holding in exeenfion of rent decree — 
Purchaeer, position of. 

B held a mortgnf^c of an uccupanuj holding and 
on * th Fobraary 1U12 obtained a decree upon tho 
mortgage, in oxecation of which he, on Ihth 
November I91S, purebaxod the holding. On tho 
IPth March 1912, however, tho landlonl, in cxccu- 
tion of a docrco for arrears of rent ngainat the 
tenant, pnrehanod tho holding and obtained fornin) 
pOBSoaBion on 'Ith .hino On .»*th May Iwl-t 

he brought the present suit for pnaseasion, nod U, 
was eabsoqucntly joined iik defendant, and after ho 
had been so joined a notice wna aerved npoti him, 
under Bectlon lrt7 of tho Bengal Tenancy Act, on 
tho 6th May 'PITm 

Held, that, inooumch as tho aalc in oxcciition of 
the mortgagO'docroo took place after tho aalo in 
execution of tho ront-dccreo it hod not tho elTect 
of oxtingniBhing the mortgage oncumbranco at tho 
date of the aalo in cxceation of tho ront>dccrco and 
that at that dato tho mo tgagoo had a aubaieting 
ODcambranco: that tho pnrehaaer a' tho aalo in 
execution of the rc>nt*dccrco took anbjoct to that 
encumbranco, and wna, thoreforo, b und to annul 
the oncumbranco within tho time limited hy aoc* 
tion of tho Bengal Tenanoy Act, and not having 
done 80, tho oncumbranco »till aubaiated t but that 
Ilia poaition waa that of a pnrehaaer o' the oqnity 
nf rodemption, and as ho waa no party to the 
mortgage-docr»o or to tho aalo in on-cntion of 
which B. pnrehaaed tho mortgaged property, it 
waa open to him to redeem the mortgage. Cp« b7J, 
col. 2} p. 87/, col. l.J 

Appeals BgaiDSt the desrees of ibo ^ab- 
ordinate Judge, First Coart, Jeseore. dated 
the lOth of March 1917, reversing that of 
the MoQsif, Seeond Oonrt at Natail, dated 
tb# 30tb of Jane 1915. 
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Babas Surendra Chandra Sen and Hemen' 


dra Chandra for the Appellaots. 

Babas Gunoda Oharan 5sn, Prathaida 
Bhusan Qupta and Sarai Chandra Duita, for 
tbe RespoDdents. 

JUDGMENT.—This appeal arises ooi of 
a suit by an aaafcioD-parehaeer of a bolding, 
at a sale for arrears of rent to reeover poi* 
session of tbe lands comprised in tbe bold¬ 
ing, from tbe defendant who bad sobseqaeot- 
ly porohased tbe same at a sale in ezecotion 
cf a decree upon a mortgage exeoated by tbs 
tenant. 

It appears that the tenant had mortgaged 
the holding to the defendant, Bidbamnkbi, id 
1901. A enit was brooght npon the mort- 
goge in 1911 and nas decreed by the Coart of 
6 rst instanee on tbe 6tb February 1912, and 
Bidbamokhi parebaeed the holding in ezeca- 
tion of ber mortgage*deoree on tbe 19kb 
November 1913. 

In the meantime, tbe landlord obtained a 
decree for srrears of rent against the tenant, 
and in ezecotion of that decree tbe bolding 
was porohased by the decree-holder (tbe 
plaintiff) on 19th March 1912. He obtained 
formal delivery of poaaeasionon the 17tb Jane 
19)2, and on the 31eC Angaet 1912, served 
notioea under section 167 of the Bengal 
Tenancy Act npon (be defendants (other 


than Bidbomukhi) who held the lands as 
under-rut'i/rjtA under ber. 

On tbe 2nd April 1913, an applioation 
was made by Bidbamokhi for eetting aside 
the sale, whieb, however, was dismissed on 
the 15th December 1913. Tbe present suit 
for poseeseioD was inatitated on the I8th 
May 1914 originally againat tbe other defend- 
anta. and Bidbamokhi was subseqaently 
joined as a defendant. A notice was served 
QpoD her under aeciion 167 of the Bengal 
Tenarey Act on the 15th May 1916 after 
sbe bad been joined as party to the soit. 

Tbe Court of Orst instance held that the 
iocarobranee held by Bidhumakhi **a<* 
been annulled within one year from the date 
of plainliff’s knowledge of tbe incumbraMO 
and aocoidingly dismissed tbe auii Oa 
appeal the learned Subordinate Judge, rely¬ 
ing upon the case of Oopi Sath v. hatM 
Nath (1), held that tbe plaintiffa’ porehaie 
would prevail over that of tbe 
And that the quection of notice upon her dia 

not, therefore, arice and aecordingly deerMU 
(I) 1 lud. Caa. 85| 18 0. ff. N. 412j9 0. L. 234* 
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Ihe eoit. The defer.daiit'i Imve Appealed to 
thia Coort. 

Now, Ihe plaintiff as the parohaier of the 
holding parohased it with power to annol 
all ineambranoPB. At the date of the sale 
m . 00 the 19th March 1912, the defendant 
Bidbomokhi bad an inaambrance (a mort* 
gage) on the holding. She had obtained a 
decree npon her mortgage on the 6th Feb- 
ruary 1912, bat we do not think that the 
mortgage was extingaished by the decree 
Pissed npon it. It ie troe that in the case of 
Akhoy Kumar $onr v. Bejoy Chand Mohotap 
(2; It was observed by Hill and Brett, .TJ,. 
that when a mortgagee of a tenure had 
enforced his lien and obtained a decree it 
would no longer remain an incumbrance on 
the tenure which could be avoided under 
the provisione of section 167 of the Bengal 

lenancy Act. It appears, however, that three 

contentions were raised in that case, viz., drst, 
that the sale was not under the Bengal 
Tenancy Act • secondly, that the notice under 
Motion 167 was not legal, and the application 
for service of notice having been made 
more than one year after the date of the sale 
or the date on which the purchaser had 6rat 
notice of the incurubrance, was barred by limi- 
Utior, and thirdly, that after the applicant 

had eued on his mortgage and had obtained 
a decree the mortgage lien had beeo eitio. 
guished and had become a judgment debt 
which could not be annulled under the 
provisions of section 167. The learned 
jQdges observed that it was not necessary to 
go at length into the 6rat and third conten- 
tions, as they considered that the appeil 
must succeed on the ground of limitation, 
the application under section 167 of the 
Bongal Tenancy Act having been made more 
than one year after the date on which the 
porchaser had notice of the incumbrance, 
ihere is, however, the observation which 
runs as follows:— 

After, as in this case, tho mortgagee 
had ooforoed his lien and obtained bis decree 
It seems diffi.eU to bold that the de.reo 
would remain as an incumbrance on the 
tenure which could be avoided undei tho 
provistODS of section 167 of the Tenancy Act.” 

a I there was do loeombranod after a 
de«ee was obtained upou the mortgage, 
there was nothing to annul and no queltion 
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of limitation of one year under sestion 167 

could arise, and yet the case was decided 

upon the question of limitation. TheobMr- 

vation quoted above,therefore, was inconsistent 

with the decision ac. has been pointed out in 

the case of Banhihari Kapur y. Khetra 

Pal Singh Boy (3). The case of Akhoy 

Kumar $oor v. Bejoy Chand Mohatap (2) was 

referred to by Harington and Brett, JJ in 

Oopi Nath V. Ka$hiNath (i), but "the 

decision in the latter case turned upon the 

quesh’on of priorities which we will deal 
with later. 

It is well established that a mortgage lien 
is Dot_extinguished on the passing of a decree 
upon It. Tbeseonrity is not extinguished till 
the sale takes place in execution of the mort* 
gage-decree and the sale proceeds are dis¬ 
tributed in satisfaction of the mortgage-debt 
See Bibi-an Bibi v. Sachi Bewah (4), Surii. 
ram .naruiart v. Barhamdeo Pergad (5) Jqq 
N arain Singh v. Badri Da, (6) and Ba,ant 
Kumir V. Khulna Loan C^npany (7), 

The learned Pleader for the respondent 
however, contends that the security became 
extinguished when the eale took place in 
execution of the mortgage deores aud there 
was no longer any inoumbranoe which the 
plaiotifF was required to annul. In the care 
of Banbihari Kapur v. Khetra Pal 
atngh Roy (3), the learned Judges held that 
where a m jrtgagee of a tenure gets a c^ecree 
and purchases the mortgaged tenure at a 
sale in ezecutiou of his mortgage deorep 
and the tennre is subsequently sold again 
in execution of a rent-decree against the 
original tenant, it ie open to the mortgagor 
to fall back on his mortgage as a shield 
against the purchaser under the rent sale 
when that sale is not free from ineombranoei. 
Ihe learned Judges relied upon the ease of 
Bhawini Koer v. Mathura Fra,ad (g). 

In that case the mortgagee of certain shares 
in four out of seventy-one villages comprised in 
a revenue paying estate obtainod a decree on 
his mortgage, and at the sale held in exe,n 
tion of the decree purchased the properlies 


(2) 29 C. 813. 


(8) 13 Ind Ca-t 3SC.923} IG 0. W \ 2^0 

(4) 81 0. 893; H C. W N. 03*. ‘ 

(5) 2 C. L. J. V03 at p.214. 

.!? !"'! C. L. J. IP(J at P 153. 

lOol! 20 C. L. J. 1 at p.8i%0. W. N. 

(6) 7 C. L, J, 1 at p, £0, 
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mortgaged on the 19th March 1900. On the 
20th Marah 1900 an inetalment of Government 
revenue on the eeventy one villages fell into 
arrears, and a share of the whole estate, inalnd- 
ing the four villages pnrohaped by the mort¬ 
gagee, was notihed for sale. The porohaser did 
not pay the revenue, and on the 23rd April 
obtained a oertifioate aonGrraing the sale held 
on the 19th Marah. On the 6th June 1900, 
the villages were sold for arrears of revenue, 
and the purchaser at that sale sued the pur- 
•baser at the mortgage sale for possession 
of the share purahaeed by the latter. The 
learned Judges, Brett and Mookerjee, JJ., 
were of opinion that, although the purahase 
at the mortgage sale was confirmed before 
the revenue sale, yet as it was aonfirmed 
after default and without any knowledge on the 
part of the purchaser at the mortgage sale that 
default bad been made, the latter was entitl¬ 
ed to rely upon hie mortgage and use it as 
a shield for his protection against the pur- 
chaser at the revenue sale. It was accord- 
ingly held that the purobaser at toe revenue 
sale purahased the share subject to the in- 
aombranoe under section 54 of Aat XI of 
1859. That decision, however, was set aside 
on appeal by the Judicial Committee : (See 
Bhattani Kumar v. Mathura Praiad -^ingh 
(9)]. Their Lordships held that the property 
mortgaged passed to the mortgagee on the 
19tb March 19C0 when the sale took plaae, 
that be became the owner of the property 
and liable for the revenue which fell doe 
after the date, and that he could not main- 
tain as against himself or as against third 
parties nnaonnected with the mortgage trana* 
actions upon the property, the pcsition that 
bis mortgage still remained an incumbrance 

thereon. 

In that ease, however, the mortgage sale 
took plaae and the mortgagee beeame owner 
of the property before the revenue sale took 
place. His inaambranee ^ upon the properly 
had, therefore, become “extinct and lost in 
the mortgagee’s overriding right when he 
beaame the complete owner of the lands.” 
In the precent ease the sale in execution of 
the mortgage decree did not take place until 
after the eale in exeaution of the rent.decree. 
The defendant, therefore, had not become the 

(OM0 lod. Cftc. 210i 40 0. 89i 16 0. W.N. 23 

M L. J.Slli I2M. L.T. 362J (1012) M. W. N. V44, 
14 Bora. L. R. 1040, 16 0. L. J. 606, 39 I. A. ^26 
(P. 0.). 


owner of the mortgaged property at the date 
of the eale held in exeaution of the rent- 
decree. But reliance is placed upon certain 
observations of their Lordships which rnn as 
follows:— 

“ Furthermore, if the properties, which 
were the subject of sale, were liable to 
attaobment for sums due from the lands as 
revenue, and falling into arrear subsequent 
to the aatual date of sate, namely, the ]9lh 
March 1900, it was not within the legal 
right of the mortgages on the one band to 
claim as against the mortgagor that the 
ownership of the property bad been trans¬ 
ferred, and, at the same time, to claim against 
the Government, or in respect of third parties 
unconnected with either mortgagor or mort¬ 
gagee, that the mortgagor had not traus- 
ferred the rights of ownership to the mort¬ 
gagee, but himself remained in the position 
of owner. For the mortgagee to be permit¬ 
ted to say to the mortgagor that the owner¬ 
ship had been transferred, and to say to an 
outsider, like the Collector of revenue, that 
the ownership had not been transferred, is 
a oonolusion not supported by good sense 
and, in the opinion of their Lordships, they 
are not forced to it by any canon or role of 
law,” and again : *'ln their Lordships’opinion 
it is clearly unsafe to apply considerations 
as to the rights of prior and succeeding 
mortgagees to questions like the present, 
For, in the present case, no question 
arises ae between a first and snoaeeding 
mortgagee, and no right or doty emerges 
with regard to the avoidance^ of no 
inequitable priority alleged to arise 
entially by acquisition of the estate. Their 
Lordships, however, in the next 
obaeived: “On the 19th March ISW, 
the crucial date in question, there were 
no interesta of any kind to enter into 
or consideration so as to impede the o 
and complete transfer of ownership of *ne 
estate as such. In these circnrostanccs, woe 
the 29lh March 1900 was reached, toe 
properly which fell then into V**®***.-* 
revenue and became liable to eubsequ^t 
sale wae the properly in fact and in 
of no one but the purchaser, namely, 

“Tb^decision of the Jodicial Committee 

was based upon the ground that the * 

ihip of the property mortgaged had pacsea 
ipletely to the mortgagee before W® 
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arreara of reveoDe fell dae and, oooBequeutly. 
before the sale whtoh took plaoe for thoi^e 
arrears ; and the observations of their L:)rd* 
ships mnst be taken in ooDoeotion with the 
fasts of that ease. In the present ease, on 
the other hand, the mortgagee had a sob* 
sisting eneambranee at the date of the sale 
whioh was heli in exeoation of tbe rent 
deeree. The ease of Bhatodni Kumar v. 
Mathura Pratad Singh (9), therefore, is 
dietingoishable from the present. 

The lower Appellate Coort relied apon the 
ease of Qopi Nath v. Kaihi Nath (1). 
In that ease, it appears that after a raort* 
gagee had obtained a deoree for sale on iiis 
mortgage, the landlord of tbe jote, tbe 
snbjeot of the mortgage, brought a suit for 
rent and sold the jote in exeontion of a 
deoree obtained therein. Later on, the pro¬ 
perty was sold in exeootion of the mort¬ 
gage deoree and purohased by tbe mort¬ 
gagee who took possession. In a suit for 
possession brought by the purchaser at the 
rent sale after servioe of notios on tbe 
mortgagee noder seotion 167 purporting to 
annul tbe mortgage, it was held by Haring- 
ton and Brett, JJ., that the question was 
really one of priorities, and the pnrobaser 
at the rent sale had priority over the pur- 
ohaser in exeootion of the mortgage deoree. 
Haringtop, J , observed that by seotion 65 of 
tbe Bengal Tenacoy Aot tbe arrears of 
rent are made a Bret obarge on the holding, 
that the mortgagee of tbe bolding when be 
sold tbe holding in execution of his mort¬ 
gage deoree was in the position of a 
eeoond mortgagee, the property having 
been already sold in exeootion by the 
landlord, who was qua his deoree for arrears 
of rent in a position very similar to that of 
a Brst mortgagee. Brett, J., also was of 
opinion that the purohaser in exeoation of 
a rent-deoree has priority over the purohaHer 
in exeoation of a mortgage-deoree. The 
deoision was followed by Brett and Sbarf-ud- 
dio, JJ., in Taibatannasi Ohowlhurani v. 
Pravaboti Dati (10). 

No doubt, seotion 65 of the Bengal Tenanoy 
Aot lays down that “rert shall be a Brat 
obarge.” Bat the analogy does not go far¬ 
ther than that. In tbe 6rst plaoe, in 
ordinary mortgaga transaotioos, a prior 
mortgagee must make tbe puisne mortgagees 

(W) 4 Ind. Cos. 760j 10 C. L J. O W. 


parties to a suit on the mortgage in order 
that the sale held in exesution of the 
deoree might be binding upon them, bat a 
mortgagee on a holding or tenure is not 
made a party to a suit for rent by tbe 
landlord, and he is not bound to do so, 
although the rent is a Brat obarge ; and ths 
mortgagee oannot bring a suit for redemp¬ 
tion or otherwise exeroise his right of redemp¬ 
tion after tbe rent sale, on tbe ground that 
he was not a party to the rent decree and 
was not bound by the sale. In the next 
plaoe. the learned Judges in the two oases 
olted above do not appear to have oonsidered 
the provision of Chapter XIV of the 
Bsngal Tenanoy Act in determining tbe 
rights of a purohaser at a sale for arrears 
of rent and those of a mortgagee, respeo- 
lively. Seotion 159 provides that where a 
tenure or holding is sold in exeoution of a 
deoree for arrears due in respect thereof the 
purohaser shall take subjeot to the interests 
defined in the Chapter as * protected in¬ 
terest , but with power to annul tbe in¬ 
terests deBned in that Chapter as ' inoum- 
branoes” provided (among other things) 
that tbe power to annul shall beexeroise- 
able only in the manner directed by the 
Chapter, beotion 161 lays down that, for 
the purposes of Chapter X!V'. the term 
inoumbranoes”, used with referenoe to a 
tenanoy, means (among other things) any 
lien’created by the tenant on his tenure 
or holding, and seotion 167 presoribes that 
a purohaser desirous of annulling an in- 
combranoe must present an applioation to tbs 
Colleotor within one yeer from the date of 
the sale or the date on whioh he first has 
notice of the inoumbranoe for servioe of 
natioe on the inoumbranoer. So that, not¬ 
withstanding that seotion 65 provides that 
rent shall be a first oharge” on a tenure 
or holding, the purohaser must take steps 
as laid down in section 167 for annulling 
the mortgage. If be does not do eo within 
the time speoified in seolion 167, the mort- 
rdniftios looQtDbr&DOd svgq though 
tho purobaasr at tho reot dalo may ha lo tbo 
poditioD of a 6rat mortgagee. 

It is clear, thereforr, that if there is » 
mortgage on tbe holding whioh is not 
annulled by the purchaser within the time 
limited by seotion 167, the tenure or holding 
continues to be liable for suoh mortgage 
and the analogy of firet and subsequent in- 
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SQinbr&DQes will oot avail the porohaser at 
the rent sale. 

As stated above, the ioaombraDoe held by 
Bidhomokhi (the mortgagee) sobsisted at 
the date of the rent sale. The plaiotiff 
as the parobaaer at the rent sale took 
the property eobjeot to that iDoambranee. 
The faot that the mortgagee enforoed her 
mortgage after the date of the rent sale 
eoold Dot affeet the iooambranee sabjeet 
to wbiob the plaintiff porohased at the 
rent sale. The qaestion whether the in* 
oambranee was extingaished or was snb* 
sisting has to be ooneidered, we think, with 
refereuoe to the date of the rent sale. The 
plaintiff was, therefore, bonnd to annol 
that inoambranoe within the time limited 
by seotion 167 of the Bsngal Tenaney Aat, 
and, not having done so, the inoombranoe 
still sabsists. We do not think, however, 
that the mortgagee (Bidhornnkhi) oan olaim 
the right of owenership of the property (by 
virtue of her porohase) as avainst the 
plaintiff. The position of the plaintiff was 
that of a pnrobaaer of the equity of redemp¬ 
tion and be was no party to the mortgage* 
deeree or the sale in exeontion of whioh the 
mortgaged property was porohased by 
Bidhornnkhi. It is open, therefore, to the 
plaintiff to redeem the mortgage and we 
think that he may be allowed that relief in 
the present ease. We aooordingly direot 
that, open the plaintiff’s paying off Bidbo* 
mokhi, the amoont for whioh the mortgaged 
propety was sold, within two months of the 
arrival of this order in the Ooort below 
the plaintiff will get possession of the property. 
The defendant will not be entitled to get 
any interest on the deoretal amount and 
the plaintiffs will not be entitled to got any 
tcaiilat. The defendants other than Bidbo- 
mokhi olaim title under her, and if the 
plaintiff gets poFsession against Bidhomokbi 
be will get peeseenion against the other 
defendants also. If the said amoont is not 
paid within the period speeified above, the 
deoree of the lower Appellate Coort will 
be set aside and the plaintiffs’ eoit dismissed. 
The parties to bear Iheir own costs in all the 
Ooorte. This order will govern the other 
Appeal No. 10ii7 of 19i7 

Order acrordingJy. 


PATNA HIGH COUaT. 

Civil Bevision Oise No, 18^ or 1918. 
November 15, 1920, 

Preienf:—Mr. Jastioe Das and 
Mr. Jastioe Adami, 

Babu KRISHNA LAL JHA—Appblliet 

versut 

Bobu MANDESWAR JHA—Bispoxdeht. 

Hindu Law-^Joint family -Partition, suit for—Death 
of co^p^rcener after preliminary tiaeree, effect o/—Jun'i* 
•iichoH nt t'ourl pasiing final decree to consider effect of 
death on shares of other C0‘parceners. 

AlthoQgh, ordinarily, therigbtsof the parties to asoit 
ought to bcclotcrminod as nt tbo dato of tboiastitotion 
of the suit, a suit for partition nndor tbo Hinda Law 
is treated as an ozooption, and, in order to save costs 
and tc prevent multiplicity of proceedings, tbo Oonrts 
are entitled, and oven bound, to takoiotoconsideration 
matters snbsennent to the commencement of the soit. 
[p. 873, col. l.J 

In point of law, a partition action does not 
come to an end with the preliminary deoree, bat 
eontinnes till the (inat decree is made, and the abates 
(o be decreed to the parties must bo those to 
which they are entitled on tbo date of the final decree. 
Therefore, where a co-paroonor dies after tbo passing 
of the preliminary cloeroo, the Court passing the final 
• lecrco is competent to consider the offoot of the 
death on the shares of the remaining co-parconert. 
[p. 87<, col. 1.3 

Civil revisioD from a d^oisioo of the 
Offioiatiog Distrist Jodgp, Dorbhaoga, dakd 
the 7th Jane 1918. 

Mr. L. X. Singhf for the Appellant. 

Messrs. S. 0. Mitra aod ifurari Prasad for 
the Respondent. 

JUDGMENT. 

Das, J.—' have oonsidered the matter 
very oarefolly and 1 am of opinion that 
the learned Distriot Judge had aomplete 
jorisdiotion to pass the order whioh we 
have been asked to revise in these prooeed* 
ings. The point made before ns ii, that 
the learned Distriot Judge has in effeoi 
amended the deoree of this Coort. It is 
true that the preliminary deoree in the 
partition astion was passed by this Coort* 
and that this Coort remitted the ease to 
the Court below in order to enable that 
Coort to make the diatribotion assordiog 
to the direotions oontainsd in the deoree 
of this Court. Dot 1 oanoot regard the 
order passed by the learned Dislr’et Jodgs 
as an order of amendment of the deoree 
of tbe High Ooort. An evsot oosorrsd 
after tbe passing of the preliminary dssreff 
namely, the death of a an pareener eotitlsd 

”"•320 Krishna T,al Jhn ▼. Njnieshicar Jha, 44 Ind- 
Cas. 146-[4M] 
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to a ehare on partition, whioh it was 
essentially neasssary for the Coart to take 
note of in makinff the distribation ; and 
the order oompUined of was an order rendered 
neaessaty by an event whiab oaaarred sob* 
seqaent to the preliminary desree. Altboagb, 
ordinarily, the rights of the parties ought 
to be determined as at the date of the 
institntion of the suit, a salt for partition nnder 
the Hinda Law i) treated as an ezseption 
and, in order to save ooate and to prevent 
maltiplioity of proaeedings. the Oonrta are 
entitled, and even boond, to take into oon« 
aideratioD matters aubseqaent to the oom* 
menoement of eneh a enit. I am of opinion, 
therefore, that the order of the learned 
DIstrieb Jodge eannct be regarded as an 
order of amendment of the dearee, bat 
that it WAS an order rendered neoessary 
by an event whioh oeoarred sabseqoent to the 
preliminary deoree. 

It was next argaed on behalf of the 
petitioners that the foandation of allotment 
is the preliminary deoree, and that the 
only Coart whioh oan take note of sabseqaent 
events is the Ooart whioh passed the 
preliminary deoree. 1 oonfess that this 
argament oonsiderably impressed me at the 
time when it was advanoed, bat having 
ooDsidered the matter very fally, I have 
oims to the ooDolasion that it does not deserve 
snooess. M.Qoh oonld be said in favoor of 
the argament if the prooeediogs in oonneo* 
tioD with the final deoree were prooeediogs 
in exeoation of the preliminary deoree or 
if the shares to be deoreed to the parties 
were those to wbiob they were entitled on 
the date of the preliminary deoree. Bat 
in point of law, tbe partition aotion does 
not oome to an end with the preliminary 
deoree, bat eontiaoes till tbe final deoree 
is made, and it bao been held that the 
■hares to be deoreed to the parties mast 
be those to whioh they are entitled on 
the date of the final deoree. If prooeed* 
logs in oonneotioD with the final deoree be 
prooeediogs in the partition aotion, then 
tbe Ooort of tbe Distriot Judge was tbe 
only Ooart whioh was in seisin of tbe 
partition prooeediogs. Tbe High Coart 
having passed the preliminary detree and 
remitted the oase to tbe Coort of the 
Distriot Judge, oeased to exeroise any 
dominion over the aotion; and I oannot 
think how the applioaiion whioh resoUed 


in the order soaght to be revised, wbiob 
it most be remembsred, was an application 
io the aotion. ooold possibly have been 
mide to the High Court when the Coart 
of tbe Distriot Jodge was in seisin of tbe 
aotion. In the next plaoe, if tbe pro* 
position be correot that the shares to be 
deoreed to the parties most be those to 
whioh they are entitled on the date of 
the final deoree, then it seems to me that 
the Court wbiob has to pass the final 
deoree is the only Coart whioh oan 
determiae to what shares tbe parties are 
finally entitled. My only doabt is whether 
the order of tbe learned Distiiot Jodge 
is not a deoree within tbe meaning of 
section 2 (2) of tbe Code and as saob 
appealable under the Code. Bat that qaes« 
tion does not arise in this applioation 
wbiob is an applioation to set aside the 
order of the learned Distriot Judge on 
tbe ground that he bad no jorisdiotion to 
make it. I bold that be bad oomplete 
jarisdiotioo to make tbe order, and mast 
refuse this applioation with eosts. Hearing 
fee two gold mohun, 

Adaui, J.-'I agree. 

Applic3/ton refuted. 


ALLAHABAD HIGH COURT, 
SicowD Civil Appeal No. 1224 op 1917 

May 31, 1920. 

Preeent :—Mr. Jaetioe Piggott and 
Mr. Jastioe Kanbaiya Lai. 

BE)NI MADHO PRAGWaL'^Dcfandakt^ 

Appellant 

venut 

HIRA LAL— Plaiktipp—RE ipONDEnr. 

in;unch‘oM—Pragwal indicate his presence 

to pilgrimt-~Vsc oj Kimifflr j\ag by another Pra'»wul 
tOiUeeWe pilj. ims^Suit to reolrain latter, laaitilnin. 
ability of^ 

S,fiPra«wal, cntrioil on the hu.oini-sa of minia. 
leriDg to the want.*! of pilgrims at the sacrcil 
coallmnce of the waters at Allobubad : ho uaotl a 

Hag with n particular omhlem aa a means of idontilica- 

tion for illiterate lulgrims that f hoy would Jind him 
at the spot whore the flag was liscd : on hia death Jt 
carried on the buaiiiesH n.'i the agent and repro.sontatiTo* 
of the widow of the deceased : on her death plaintiff 
thenoareat reversioner, suecooded to the eatato of 
S , but ho was obstructed in carrying on the buaineas 
nforeaaid by iJ. who alao set up n similar flag in the 
neiglibourbood of the plaintiff. Plaintiff brooght 
tho present suit to reatrain B, from interfering with 
his business : ^ 
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Held, that the right to which tho nlaintiCf had 
succeeded was a heritable and transferable right, 
that he liad a cause of action against li and was 
ODtjtled to restrain him from interfering with his 
business b^the use of a similar llag as the plaintiff’s. 
Lp. o76, col. 2.J 

Seeond appeal agaioet the deoieion of the 

Difltriflt Jadge, Allababid, dated the Slat 
Jaly 1917. 
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The Hoii’ble Dr. T. B, Sapru, for the 
Appellant. 

Kailas Nath Katju for The Hon’ble Pt. 

Lai Nehru^ for the Respoodeat. 

JUDGMENT.—The parties to this litiga¬ 
tion are Pragwalp, that is to say, members of a 
oertam olass of priests, whose oooopation it 
18 to reeeive pilgrims at the saored oonflaenoe 
of the waters at Allahabad and to aesigt them 
in the dne performance of the ceremonies 
attendant on their bathing in these saored 
waters, more partioolarly on the occasion of 
certain lestiyals generally revered. The 
findings of the Oonrts below are in snbstance 
as follows:—One Sri Krishen was a Pragwal 
sarmngon this particolar basioess. He 
used a flag with a certain emblem which 
flag was fixed at the spot where 'at any 

particnlar time he had taken op his post cn 

fnrthLT identification 

for the benefit of the illiterate pilgrims a 

sort of they came to the spot 

indicated by that flag they woald find ihlre 
Sri Kishen Pragwal. the descendant and 
successor by .nheritance to the rights of a line 
of Pragwals with whom it had been customary 
for any particular pilgrim and bis family fo^ 

ir^.b coLflcenoe. Sri 

Kishen died many years ago and his rights 

whatever they were, passed to bis wfdow 

Kesar. The defendant. Beni 

the widow oontinued to serve 

the widow ID the same capacity. His poei- 

K^chrn ir* u' death of Sri 

Kesar. being unable 
personally to minister to the wants of the 

fil ® position to undertake 

that duty ; but according to the finding 

which we must accept in second appeal, he 
did BO as her agent and representative. 
Mwammaf Kesar died in 1915 and the 
plaintiff, Hira Lai, is the nearest reversioner 
under Hindu Law to the estate of Sri Kishen. 
whatever that estate may be. The plaintiff 


claims the right to take over, if we may so 
express it, the business which bad been 
carried on by Beni Madho as the agent of 
Jfusammat Kesar, He complains that bii 
efforts to do so have been obstructed by the 
defendanf. There has beeD a preTioaa 
litigatior, we may remark, in connection with 
an attempt made by Mutammat Kesar to 
transfer certain houses to Beni Madho by 
way of gift. The essential fact upon which 
this suit is based is that, when the plaintiff 
takes his seat beside the waters in tbs 
neighbourbood of the confloence and sets up 
the flig which was used by Sri Kishen as his 
emblem, he finds the defendant Beni Madho 
also seated scmewbere in the neighbourhood 
using a similar flag. There is a plea in the 
memorandum of appeal before us against the 
finding of the Courts below that the fiignsed 
by Beni Madho is a colourable imitation of 
that used by Hira Lai, but we must accept 
the clear finding of the lower Appellate Court 
on this point. Wo most take it that the 
flag set up by Beni Madho is calculated to 
mislead pilgrims into the belief that he, and 
not Hira Lai, is the successor and representa¬ 
tive of Sri Kishen. The one substantial point 
which has been argued before ns is, whether, 
upon these facts, the plaintiff has a cause of 
action against Beni Madho. The right in 
virtue of whioh the plaintiff brings this suit 
is ooe of a kind generally described by the 
expression ' 6iW;<iymafii.’ It would be easy 
to cite cases in which a right so described to 
receive offerings from pilgrims visiting a 
particular sbriue has been recognised by the 
Courts iu this Province and by this Court, as 
of the nature of property as being euforoeable 
by suit, as being generally heritable and 
eometimes as being transferable. We have 
to aoDsider what the particolar right of bift 
jajmani means in conneotioD with the 
ceremonial bathing at the confluence of the 
rivers at Allahabad. Obviously, no particular 
pilgrim can be compelled to seek the 
ministrations of any particnlar priest. It 
has been suggested also that no suit would 
lie by any particuHr priest against a pilgrim 
who had Bceepted his ministrations for the 
reeovery of any partieular fee. This latter 
argument, whether well founded or not, is 
of no practieal oonseqoenoe, As a matter of 
established costoir, the pilgrims who aosept 
the ministrations of a particnlar priest in 
couneotioD with their eeremonial bathiog do 
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pay bim some remooeration for hi9 
services. Probably they woald be too 
moeh afraid of the possibility of hia 
aaUing down npon them the divine die- 
pWftsar© if they refused payment of 
whatever the enatomary fee may be. Now’, 
it ia beyond qaestioo, that is to say, it ia 
apparent from the evidenoe on this record, 
it does not seem to have been aerionsly 
denied in the pleadings, and it woald not be 
diflBooU to qaoto decisions of this Court which 
proceed on the assumption that particular 
pilgrims are in the habit of seeking out 
particular prieata, or the deacendanta or 
representatives of some particular priest with 
whom they know that their family has dealt 
for generations. It may be that a pilgrim 
has greater faith in the due performance of 
all necessary ceremonies, and, therefore, in 
the religious benebt derivable from the 
ceremonial bathing, if he kooffs that it has 
been performed under the guidance and 
with the help of the prayers and minis¬ 
trations of the representative of the priest 
with whom his family has been in the 
habit of dealing. The question then i«, 
simply, whether the plaintiff is entitled to 
restrain Beoi Madho from making use of an 
emblem, when such use in effect serves as a 
notice to the illiterate pilgrims that Beni 
Madho ie the representative and successor 
of Sri Kisheo, whereas such representative 
capacity belongs io law to the plaintiff, Hira 
Lai, The nearest case to the present, that of 
Ganesh v. Babu Ram (1) decided by a Beuoh 
of this Court of which one of us was a member, 
proceeds on the assumption that the hirt 
jaimani right of PragwaU at the sacred 
cocAaenoe of the rivers at Allahabad is a 
right both heritable and enforceable at law. 
It is quite true that this point wo3 not 
epeoiBoally argued io that case but the 
deoieioo proceeds on the assumption that 
this was 60 . We have been referred to two 
other cases, one to be found in Hutain Ali v. 
Maluknan (2) and one in Municipal 

Board of Oatenfore v. Lallu f3), in which the 
question in issue was as to the right of 
certain prieste to make use of a particular 
parcel of land to the exclusion of all other 

(1) 28 Ind. Cas. 427i 37 A.’72i 13 A. L. J. 0. 

(2) 6 A. 89j A. W. N. (1683) 185, 3 Ind. Doc. 
(n 8.) C93. 

(8) 20 A. 200; A. W. N, (1836) 23, 9 Ind. Dec. 
(n. t.) 49. 


persons. In the former case the right was 
claimed as agaioat a lessee of the Municipal 
Board of Benares and in the latter case as 
against the Muniaipal Beard of Cawnpore. The 
decision of this Court in each case was that 
the plaintiff had failed to establish any right 
in the soil. No question arises io the present 
oise as to the right of the plaintiff or of any 
other Pragwal to ocoopy any particular parcel 
of land. Indeed, as thus staged, the question 
could never arise io view of the ootoriocs 
fact that tbe rivers are eootinnally shifting 
their course, that the whole appearance of the 
sacred eoedaenoe may be altered and its 
locality shifted very considerably between 
one year and another. We are not eon* 
earned in this case with any question that 
may arif^e as to tbe relative rights of Pragwals 
to establish themselves nearer to tbe sacred 
oocHaeooe itself on any particular festival, or 
on any other occasion. Such a question 
can be dealt with if and when it arises. In 
the present case the question ir, simply, 
whether tbe plaintiff has or bos not a right 
to carry on a certain business in or about 
a particular locality, and whether the de* 
fendant has or bos not given him a cause 
of action by unlawfol interference with his 
conduct of that boeiness. We think that 
these questions most be answered in tbe 
affirmative. This appeal, therefore, fails and 
we dismiss it with ooste. 

Appeal dimisted. 


PATNA HIGH COURT. 

Appeal rfioM AppsLLiTf Decrib No. 428 

OP 1919. 

August 9, 1920. 

Pretenf :—Mr. Justice Jwola Prasad. 

NAND LAL SINGH and anotbes— 
Dipindamts—Afpillamts 
tertxu 

RAMPHAL SINGH and OTaiRS— 

PcAINTiPP<—R iSPONDBNTS. 

i{u<2(l CtAfi Rr^um^BbaoIi /ond not tnentioned’^IUnf^ 
nhtther can be recovered. 

The fact that id not montionoil with roepect 

to nny Uiid in the Road Cosd Koturn would not 
debar the landlord from claiming produce rent for the 
aamo. [p. 870» col. 1.] 
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T j***^®?! ® defliiioD of the ^8351009 

Jndge, Ml zafferpore. 

Mr. Oan.r, Dui: S.r.,n, f,r tS 3 Apjal. 

lante. 

Mr. J{. Pr.isaii^ for the El33p')nddD'fl. 

JUDGME>fr. —Thifi appeal arisei oot of 
ft rent lait. T/erj ia no diapote a» to the 
area ooiupriged in the holding of the de¬ 
fendant, iiamaly, U hgkig odd. The 
plaintiff oUimed oash rent at the rate of 
Be. 51-12 6 with raapeot to 10 6iV^a«, 6 
hatkai, 2 dhurs of the holdiog and bhaoH, 
bitai rale wiih respeot to 4 Inghat 6 
kathas, 16 dhuu. The defendants* chief 
oonlention waj that the entire holding 
was nakdi and that no portion of it was 
bhaoU hilai. The Courts below have 
•onearrently overrnled this oontention 
and have given a dearee to the plaintiff 
as elaimed by him. The defendants have 
aorae to this Court in seaond appeal and 
dispute the oorreatness of the view taken by 
the Courts below. 

The main aontention of the learned 
Vakil on behalf of the appellants is, that 
the Courts below have not appreoialed the 
doaumentary evidenoe Bled on behalf of 
the defendants and have thereby vitiated 
tbe findinga. The doauments relied upon 
by the defendants are. ( 1 ) the Road Cess 
Return of 1902 (1309) Eshibit G ( 2 ) 
plaint of a suit of 1904 (Exhibit 1 ), and 
(3) rent reoeipte for tbe years 1312 fcn 
1318 (1905 1911). In the first of these 
dosuments, ». e , the Road Cess Return, the 
defendants’ holding is shown to sonsist of 
15 bighas odd with a rental of Rs. 55 
odd. The oontention is that seotion 20 of 
the Road Cess Aot (IX of 1880) bara the 
right of tbe plaintiff to olaim 61 ^ 00^1 rani 
with respeot to a portion of tbe holding on 
the ground that the same was not enter- 
ed in theRsturn. This oontention is unten- 
able. There is no provision in the Aot for show- 
iDg the i.Wi lands or the rent thereof io 
kind. Snob lands have to be shown with tbe 
saeb rent, asoertaiued upon the average of 
three years* share of the landlord in the 
produce of the land : vide seotion 14, read 
with seotion 4, of tbe Aot. A bar under 
seotion 20 ib) does not apply to bhwh 
lands. The fact that bhaoli is not mentioned 
with respest to any land in the Return 
would not, therefore, debar the landlord 
from olaimiug produoo rent for the same. 
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The form pres.nbea for tbe Relaro leala 

"“'’•"“'on- This view ia aap. 

Parted by tbe anthority of tbia Ooart io tba 

ease of Upendra Lai Ui,ta v. Mol{\ nakar 
Uf. the oHO preeiaely on tbe point. Toere- 
fore, that doonment ii no eyidenae for 
the parpoaaa ojnte.oieJ for by M.-. G. D. 

The next dojunsnt the pUint (Exhibit 

Diutbesnit brjught by tbe p»rt propnV 
theestatsagiiust the defenJiuta iu 
I» 0 A. No doubt, that plaint shows thit tbs 
olaim was mide at a mkli rental ani there 
H DO mention of any portion of the land 
baingWaof,, We do not know what bssame 
of that suit. The written stjtemsnt, tbs 
judgment ftnl the desras have not been 
plaoed on the record. That doonment, at 
eo • oan only be a kind of admission by 
80019 of tbe proprietors of the estate. 

The third olass of doonment oonsisis of 
ren reoeipts. Tbs first Court saspeotsd 
eir geonineness. There ia no presiae Boding 
of the lover Appellate Court on ths point, 
nor has the Bnding of tbe Mnnsif bien 
olearly diaplaoed though there is a psssags 
refuting tbs auggaition of tbe respiodeuts 
t lat all^ the reoeipte were written by the 
same ink. These reoeipts are only of a 
few yeara baok, Shortly after these reeelpts 
were granted, tbe estate passed to tbe plaint- 
iff by sale. The snbseQuent oonduol of the 
parties in dbDoeotion with tbe land in diapute 
shows great snapioion as to tbe reoeipts and 
the oontenta of thd plaint, and, at any rate 
depreaiatss their value. The plaiuliffipur. 
obased the interest in the estate in tha year 
1319 and shortly after be instituted a anil 
for tbe realisation of rent from the defend- 
ants for the yeara 1318 to 1320, as biok 
rents were also assigned to him. In that 
ease, as ia apparent from tbe deoreo, the 
mim was for nakdi rent at tbe rate of 
Rs.^ 5l with respeot to 10 bighae only, as is 
olaimed in the present oase. The doorea 
was made after oonteat as the judgment 
(Exhibit 3) shows, bnt no plea as to the 
entire bolding being nakdi appears to bava 
bsen raised to that oase. The judgment may 
not operate as ret JudtcUa, bat oerlainly ia a 
pieoa of evidenoe under leotioo 13 of tbe 
Evidenoe Aot, as showing that tbe plaintiff 


( 1 ) 41 led. Cat.aij 2 P. L. W. 86 { 2 P. L. J. dl 7 | 
( 1918 ) Pat. 166 . 
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asserted bis right to nakdi only in respeot of 
a portioD of the holding. The Goart below 
was right in asirg ibe judgment as oorro- 
borative of the entry in the Survey Reeord 
of Eights. That record clearly shows Plot 
No. 169, with the area 3.79 acres, equal to 
4 bighas. The Reeord of Rights is in favour 
of the plaintiffs. The defendants have to 
rebut the predumptioo of its correctness. 
The Court below was perfcetiy juetiBed in 
bolding that the defendants failed to do so 
when the Record of Rights Beds great sup* 
port from an inter party decree of a more 
recent date than any of the defendants’ docu* 
mente. There is no error in law in this 
case and the judgment of the Court below 
most therefore, be upheld. 

Mr. Qanesh Dott Siogh also disputed the 
amount of the decree passed by the Courts 
below for the bhaoli rent. This point does 
not appear to have been urged before the 
learned District Judge and it is not open to 
urge it ID this Court. 

The result is that the appeal is diemissed 
with costs. 

The learned Vakil on behalf of the plaint* 
iff Bled a croes-objeotion in respect of the 
damagee disallowed by the Courts below. I, 
however, agree with the reasons given by the 
learned Seeeions Judge for disallowiug the 
damages. The cross objection also is, there* 



LAHORE HIGH COURT. 

StcoMD Civil Appeal No. 303 op 1920. 
December 6, 1920, 

Pretenti —Mr. Justice Broadway. 
ThiFikm SURJAN MAL EISHEN 
CBAND, THBOOoH KISHEN CHAND^ 
Dipbrdamt^ Appillamt 
tersus 

Tub Fuu GIAN CHaND-OHIRANJI 
LAL, TBBouQa GIAN OHAND-^Plaimtipp 

Rb^pumi but. 

Salt of goods—Ooodt ordered despatched to huger— 
/tc(u«al to toU delivery—Suit to recover price, 
ic/itftAer nutintatnaMc. 

Inaoaeo whoto damages are claimed for breach 


of a contract tboy become due on the date when the 
contract ie broken, and muut be calculated witlt 
reference to the rates provailing on that date, but 
where the suit is for the recovery of the price of 
goods Sold, this consideration docs not apply. Where 
ascertained goods are sold and arc despatched to 
tho buyer, hut the latter refuses to take delivery of 
the goods, tho seller is entitled t» sue him for the 
price of the goods, [p. 879, cols. 1 A- 2.] 

Second appeal from the decree of the 
District Judge, Sialkof, dated the 3rd 
November 1919, affirming that of the Sub* 
ordinate Judge, Second Claef^, Sialkof, dated 
the 25th June 1919. 

Bakbshi Tek Ohand, [or the Appellant. 

Dr. Qokal Qhand Naranp, for the Respond* 
ent. 

JUDGMENT.—The 6rra of Gian Chand* 
Cbaranji Lai of Sialkot instituted tbecase 
giviog rise to this appeal against the 6rm 
of Surjan MaLEisben Chand of Labors 
and one Golab Rai, agent of the defend* 
ant 6rm. The plaintiff 6rm claimed 
recovery from the defendant 6rm of a sum 
of Ra. 685. It was alleged that on the Ist 
October 1918 Golab Rai, ae agent of the 
6 rm of Surjan Mal Kisben Chand, purchased 
from the plaintiff 6rm four bales of Sawadesbi 
Yarn No. 5 at the rate of Rs. 8-8 0 a bundle 
there being 40 bundles in each bale. This 
purchase was made at Sialkot and it was 
agreed that, as soon as it was possible, the 
yarn should be sent by rail to Gbakkar, 
where the defendant 6rm has a factory, and 
the railway receipt for the said yarn was 
to be sent to the defendant 6rm at Lahore 
through the Punjab National Bank. It is 
said that on the 3rd Oetober 1918 the 
plaintiff Brm despatched the yarn to Obakkar 
and sent the railway receipt to the Punjab 
National Bank at Lahore for delivery to 
the defendant 6rm on payment of Rs. 1,361 
as the price of the yam. On the 4tb 
October 1918 the defendant 6rm was asked 
to take the railway receipt from the Punjab 
National Bank on payment of Rs. 1 3dl 
but the defendant 6rm refused to pay the 
money and take the railway receipt. This 
fact was notified to the plaintiff firm by 
the Bank and (wo further efiorts were made 
by the plaintiff firm to induce the defend* 
ant firm to lake the railway receipt but 
both efforts were in vain. Notice was also 
given by (be plaintiff firm calling on (be 
defendant firm to take delivery. Finally, 
ae the defendaots had not taken delivery 
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of tHe railway reoeipfc, the plaintiff 6rm sold 
the goods on the 2Ut November 1918 at 
the rate of Rs. 4-8*0 per handle and thae 
realised tts, 720. The plaintiff firm, there¬ 
fore, brought this suit for the differ- 
enoe Rs. 6ll, plut Rs. 44, made up as 
follows ; — 

Rs. A. P. 

Ooasoonnt of railway freight ... 5 14 0 

Bank oharges ... 4 2 0 

Demurrage ... 10 0 0 

On aooount of interest from Ist 

October 1918 to 24th Novem* 

her 1918 ... 24 0 0 

thur, making a total of 685 0 0 

The defendant 6rm denied that Gulab 
Rai was ever their agent and that any 
purchase had been made by him on their 
behalf, and alleged that they had refused 
to take delivery of the railway receipt be¬ 
cause of the fact that Oulab Rai was not 
their agent. The Trial Court held that 
Gulab Rai had been proved to be the agent 
of the defendant 6rro and that he bad made 
the pnrobaee as alleged by the plaintiff Brm. 
Further, it was found that the goods bad been 
despatched in accordance with the arrange¬ 
ment arrived at and that the defendant 6rm 
had no right to refuse the railway reoeip\ A 
decree was passed for Rs. 672-8*0 in favour of 
the plaintiff 6rm against the defendant 6rm, 
the interest being reduced to 6 per cent, per 
annum. The defendant 6rm then preferred 
an appeal to the District Judge who, however, 
dismissed it and the defendant 6rm have come 
up on second appeal to this Court through 
Bakhshi Tek Chand and 1 have heard Dr. 
G. 0. Narang on behalf of the plaintiff 6rm, 
respondent. 

Mr. Tek Chand contended that his clients 
were not liable in any way as it bad not 
been proved that the price of the yarn on 
the 4tb October bad depreciated, and be 
further contended that the date for the 
purposes of caloulating damages, if any, 
could only be tbe date on which the eon* 
tract was brokeui i.e , when his clients refused 
to take delivery of the railway receipt, 
which was on the 4th of October. He pointed 
out that subsequent negotiatioos made no 
difference to tbe question of time at which 
the contract was broken. In this connec-^ 
tion he cited ceetion 120 of tbe Contract 
Act and Hatsbury’e Laws of England, Volume 


XX 7. page 268. paragraph 467. No doubt, 
in a case where damages are olaimed for 
the breach of oontraot they become due 
on the date when the oontraot is broken, 
and in the present case it seems to me that 
tbe ooDtract was broken on tbe 4th of 
October when the defendants refused to 
take delivery of the railway receipt, The 
learned Vakil then contended that section 
107 of the Oontraot Act bad no bearing 
on the present ease, inasmuch as that 
section requires that before a re-sale is 
effected notice should be given to the buyer 
of the intention to sell. Dr. Gokal Obaud 
Narang objected to tbe point being raised in 
tbe Court inasmuch as the want of notice 
of intention to sell was not pleaded in 
the Courts below. Jowala Singh v. Kola 
Singh (1), Allah Bin v. Fateh Din (2) and 
Raiha Shyam Basah v. Secretary of State for 
India (3) relied on by Mr, Tek Chand are, 
however, in point and as the matter is one 
which is patent on tbe record, I think this 
point can and ought to be taken into con* 
sideration even at this etage. 

Neit Mr, Tek Chand oonieuded that 
before section 107 of tbe Oontraot Act could 
be invoked it was necessary that the pro¬ 
perty in tbe goods should have passed 
to tbe vendee, and that in tbe present case 
tbe goods being unascertained such property 
had not passed to his clients and in this 
eoDoection he referred roe to section 82 
of the Contract Act. Ou this point Dr. 
Gokal Chand Narang contended that tbe 
goods were ascertained. A large amount 
of yarn was lying in the plaintiff's godown 
of the same description as sold to the de* 
fondant 6rm under the oontraot, it was left 
to the plaintiffs to appropriate four bales 
and despatch them to Gbakkar. This 
appropriation was made by tbe plaintiff 
6 rm on tbe 3rd October when they despatch¬ 
ed the goods by rail to Gbakkar. Sec¬ 
tion 84 of the Oontraot Act, therefore, be 
contended, was applicable and the goods 
became aecertained on the 3rd of Octo^r 
1918. YuUS^ Oo. V. iiahomed Hoeeain (4) 

(1) 22 P.R. 1898. _ ^ 

(2) 46 Ind. Cm. 10I| 81 P. B. 1018| 64 P. W. B. 
19I8{ 27 P. L. B. 1918. 

(8) 34 Ind. Cm. 80| 44 0. 10| 88 0. L. 3. U1. 

(4) 24 0. 184) 1 0. W. K.71) 12 Ind. Deo, (if. i.) 

746. 
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and Jamal v. Mcolla Datcood, Som 4^ Co. (6) 
sited by Mr. Tek Chaod are oot, iu my 
opioior, againfit Dr. Gokal Chand’s oonteo* 
tion wbtoh 1 aooeider has foroe. Id Yule 
4* Co. V. Mihcmed Roisain (4) the goods bad 
to be tendered to the buyers on appro 
priatioD. This was dorie and the bayers 
refused delivery. In the present ease the 
appropriation of the four bales was followed 
by delivery to the railway for oonveyanse 
to Gbakkar and the goods thus beoame 
asoertained. In/umal v. Moolla Daicooi, Sons 
4* Co., (5) the sontraot referred to shares and 
the delivery of these shares ooold not be 
made without aertain aats being done wbioh 
were not done. I think, therefore, that in the 
present ease it must be held that the goods 
were asoertained. 

If tbe suit is to be regarded as one for 
damages, the date on whioh tbe damages 
are to be ealaulated must, I think, be tbe 4th 
Ootober 1918 as tbe plaintiffs were not en* 
titled to extend tbe time. In this view I am 
supported by Muthaya Maniyaran v, Lakku 
Reidiar (6) Dr. Gokal Chand Narang, how¬ 
ever, contended that tbe suit was not a 
suit for damages but for the prioe of goods 
supplied and not paid for, and an examina¬ 
tion of the plaint supports this contention 
for nowhere is tbe claim for damages, as 
SQob, epecihed. On tbe other hand, the facts 
are stated as given above. Tbe goods were 
purchased by tbe defendant 6rm through 
their agent Gulab Rai. 

Briefly put, Dr. Gokal Oband states bis 
ease as under :— 

We sold certain goods to the defendants, 
wbioh if not ascertained at tbe precise moment 
of the sale, beoame subsequently asoertained 
by virtue of section 84 of tbe Contract Act, and 
that delivery of these goods was made to tbe 
agent of the defendant 6rm, tbe agent being 
tbe railway, and that, therefore, they bad the 
lien of an unpaid vendor on the goods within 
the meaning of section 95 of tbe Contract Act. 

As 1 have said, the claim is one for the 
balance of the prioe of goods. Tbe goods I 
consider had been ascertained within tbe 
meaning of the term as used in section 84 of 
the Contract Act. It is a little difficult, 

(6) 31 Ind. Oaa. 940) 43 0. 403| 20 0. W. N. lOSj 
30 M. L. J. 73, 14A. L. J. 89; 19 M. L. T. 80, 3 L. W. 
Ifili 23 0. L. J. 187, (1916) I M. W. N. 70,18 Bom. L. 
R. 318; 9 Bor. L. T. 8, 48 I. A. 6 (P. 0 ). 

^ (6) 14 Ind. Cac. 266, 87 M. 412, 11 M. L. T. SOI, 
(1912) M. W. N. 486, 22 U. L. J. 413, 


however, to hold that the delivery to the 
railway was a delivery on behalf of the 
defendant 6rm. It was a delivery on behalf 
of tbe consignee ; in this case, admittedly, tbe 
consignee ie the plaintiff 6rm itself. Tbe 
railway receipt issued by the Railway De¬ 
partment was one in the name of the plaintiff 
6 rm and this railway reiepit was endorsed 
in favour of tbe defendant 6rm and then 
despatched to tbe Bank at Lahore to be made 
over to tbe defendant firm against a payment 
of Rs. 1,361. Whether section £-5 of the 
Contract Act applies or not. Dr. Narang 
contended that Bnding the goods in their 
possession the plaintiffs were perfectly 
justiSed in selling the goods and suing for 
any de6oit that might have arisen from the 
sale. Tbe matter is not free from doubt, but 
it eeeme to me that there ie some force in 
this contention. Ascertained goods had been 
sold ; they bad been despatched to Gbakkar, 
where tbe defendant 6rm carries on business, 
and tbe goods could have been taken over 
by defendant 6rm by receiving the railway 
receipt from the Bank at Lahore. This they 
failed to do and, therefore tbe contract being 
a completed one the plaintiff 6rm would have 
been entitled to eue for tbe money due, 
ue , Rs. 1,361. As, however, tbe goods were 
still under their control they were, 1 think, 
entitled to sell the same and, giving credit 
for any sum realised, to eue for tbe balance 
wbioh is what has been done. In this view 
of tbe case, the 4th October 1918 ie a date 
wbioh has no importance as tbe sale baa 
been held to have been made within a reason¬ 
able time, whioh is a question of fact, vide 
Pollock, page 421. 

In these oircomstanoes, tbe decision of the 
Courts below appears to be correct and I, 
therefore, dismiss this appeal with costs. 

Afpeal dismiited. 
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Appeal prom the Madra? High Court. 

December 13, 1920. 

P7es8».r--Lord Donedir. Lord MooKon and 

Mr. Ameer Ali. 

Baja RAJE:SWARA SETHUPATI 
AVERGAL, RAJA of RAMNAD 

—Appellant 

V€TSHS 

VELUSAMl TEVAR and others— 

Responoents, 

Civil Procolure Code (Art T 1908), ^ i l — Res 
judicata— 0 / drcrcc—Umc to a-snioncr 
to execute decrcv, ichethcv tnrohrM decision that cxecu- 
lion t$ Ml bnrred by limitation. 


[1981 


rho appellant as Uflsijfnoo of a decreu applied to be 

brought oQ tlio record h«i etich, and to havo the 
decree oxeeutod against the rospondoiits. The latter 
rofljHted the application on the ground inter oliai 
that execution was barred by limitation, The ap. 
plication was granted, but tlie question of liinilation 
was not expresely dealt with .Subs()ueutly, on 
appellant proceeding to oxecuto the decree, the 
plea of Inmtation was again raised and the Court 
gave effect to it: 

Ueld, that the order allowing appellant to execute 
the decree iuvolred legally tlio rojectiou of the plea 
that execution wa« barred by limitation and that 
fltich plea could not bo raised in snbsouuoDt urccoed. 

mgs. [p. 88^col. 2 ,] * 

Appeal from a decree of tbe Madras High 
Court (Mr. Jaetice OldBeld and Mr. Jostioe 
Bakewell), dated tbe 7th March 1918, affirm- 

inga judgment of the Subordinate Judge, 

Kamnad. 

Facts of the case are stated in their 
Lordehipa’ judgment. The judgment of the 
Subordinate Judge dicraissed an application 
for attachment made by appellant on March 
2nd, 1916. The reepondente pleaded limita¬ 
tion, to which appellant re joined that the 
order of December I3tb, 1915, was an adjudi. 
cation that there was no legal impediment to 
execution. The Subordinate Judge held that 
tbe question of limitation bad not arisen 
in tbe previous applicaticn, and was not 
ret judicata. He allowed tbe plea and his 
decision was affirmed in appeal by Old6eId 
and Bakewell, JJ., who obAerved as 
follows:— 

'Tn that order (pis., tbe order of 13th 
December 1915) the lower Court no d^ubt 
raid, *The transfer of the decree in favour 
of petitioner is recognised and petitioner is 
allowed to execute the decree.' But we 
agree with the lower Court that tbe last 
eight words cannot be read as an adjodica* 
tion on all respondentc’ objeetions to bis 


doing so, including that regarding limita- 
Lon which they had undoubtedly made. 
Firstly, these words are used in oonneotion 
with the reference to recognition and there 
IS nothing regarding limitation either before 
or after them, although tbe argument on 
it deserved at least mention. Secondly, the 
oonolusioD of the order is not the grant 
of execution as prayed, but a statement 
that petitioner may put in a fresh petition ; 
and there is no valid reason for asenming 
that only tbe identity of tbe property to 
be attached ai assets of the deceased 
judgment'debtor was to be considered when 
he did so”. 

Messrs. DeGruyther. K. 0, and ffen- 
tcorihy Brown^ for the Appellant, eub* 
mitted that tbe question of limitatiou was 
u’l judicata having regard to the order of 
December 13tb, 1915. The matterof limita¬ 
tion was directly in issue on tbe former 
application, and the question was in fact 
distinctly raised. Reference was made to 
the Code of Civil Procedure, Act V of 1908, 
section 11 and to Mungel Penhad Dichit v» 
Qnia Kant Lahiri (1), Krishna Beharx Roy 
V. Bunwari hall Roy (2), Ram Eirpal^.Rup 
Kuari (3), Murlidhar Shukal v. Narsingh Da$ 
(4). 

Tbe respondents did not appear. 

JUDGMENT. 

Lord Moulton.— In this appeal tbe appel* 
lant ie tbe assignee of a decree against the 
defendants (some of whom are minors and 
are represented by their guardian) which 
was passed on the 26(h September 1907. 
Tbe amount of the decree was Rs. 35,063 
and inlerent. The decree was in favour 
of tbs plaintiffs in the suit and went on 
to order that the plaintiffs should at ones 
draw out the money in Court, whieh was 
a sum of about Rp, 3,COO, and that the 
Orst and second defendants should re pay 
tbe balance within three months with iotereci 
ar.d coetp, and in default of such payment 
that the plaintiffs eboald recover the same 
by the sale of the entire cowle right 

M > 8 I. A I28{ 8 0. 61 (P. C.); II 0. L. B. 118| 4 
Sor. P. C. J 240i 4 lad Doo. (n s.) 88. 

(2) 8 I. A. 88R{ I 0 I4« P. 0./| 25 W. B. 1| 8 Ser. 

P. 0. J. 669| 8 Solh. P. 0. J. 8i8i 1 Ind Deo. (n. a.) 

93t 

(8) III. A.87i 6 A. 209| 4 Sar. F. 0. J. 489| 8 
Ind. Dec. in. c.) 718. 

(4i 10 Ind. Caa. 860| 17 0. W. N. 118i 16 0. 1 . 3 
468. 
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t)O 880 ssed by them ioolading; the loterest, if 
ftny, of the third defeodint aUo, and if 
the sale-prooeeis were not eoffiaient for 
the purpose, the plaintiff should recover 
the deficiency from the first and second de^ 
fendauts. 

The judgment-debtors made no payment 
and accordingly in January 19u9, the decree* 
holder put in his application for execution 
by sale and realized Rs. 27.000, and in 
December, 1909 the sale was confirmed 
aud possession delivered. An appeal was 
brought by the judgment-debtore to the 
High Court, but this was dismissed on the 8 th 
April 1911. 

By the actual sale of the village, the 
further amount recoverable from the first 
and second cofeudants under the decree 
became definitely atoertained, and, on the 9 th 
March 1914, the then plaintiffs proceeded 
with the execution of the decree. 

While these proceedings were in progress, 
the present appellant purchased the decree 
from the then plaintiffs, and. on the 2'Jtb 
November 1914, made hie application to 
be brought on to the record as assignee 
of the decree, aud to have the decree 
executed. This was resisted by the present 
respondents or their predecessors in title 
on several grounds, They put the present 
appellant to the proof of bis assignment, 
they alleged that the right to execute the 
decree was barred by limitation, and they 
raised questions as to the liability of certain 
of the properties to attachment. 

The matter came on for bearing before 
Ihe Subordinate Judge, who delivered 
Judgment thereon on the i:dtb December 1915. 
Tbo material portion of his jadgment roads 
ft9 follows :~- 

^**®osf 0 r of tho deoros io favour 
of tbe petitioosr is resogoiaed and petitincer 
allowed to eteoute the deeree . , * 

petitioner may file a fresh application for at 

tachment.” 

One of the defeudants applied for a 
review of this decision on the ground that 
the application was barred by limitation. 

a the 24kh August 1916, judgment was 
given dismissing this petition. The actual 
groand of dismissal was that it was out 
Ok time, but the order made by tbe Ooort 
IS of importance in that tbe learned Judge 
points out that the order of the 13th 
aoember, 1915, above (referred to, dose 


not reserve any question of limitation for 
future determinatioD. It is dear, therefore, 
not only that the issue of the exeeution of 
the decree being barred by limitation w&a 
in fact before the Court (as is shown also 
by the pleadings) on that occasion, but 
that the Judge at the time was aware of 
it, and that his decision iooluded (as legally 
most have been the case) the rejection of this 
plea. 

Tbe present appellant proceeded to obtain 
the attbohmeut of such properties of the 
respondents as were available to him in 
execution, and during tbe year 1916 various 
claims to the property were pot forward 
by him and adjudicated upon by the Sub¬ 
ordinate Judge, and, finally, the matter came 
before the Subordinate Judge and be dealt 
with it by an order on tbe Slat March 1917. 

in these final proceedings be permitted 
the defendants to raise again the plea that 
tbe above order of December 1915 did not 
preolodo the defendants from raising tbe 
plea that the defendants were barred by 
limitation. Their Lordships are of opinion 
that it was not open to tbe learned 
Judge to admit this plea. The order of 
the 13tb December 1915 is a positive 
order that the present respondent should 
be allowed to execute tbe decree. To that 
order tbe plea of limitation, if pleaded, 
would, according to the lespondeuts* case, 
have been a complete answer, and, therefore, 
it most be taken that a decision was given 
against the respondents on tbe plea No 
appeal was brought against that order, and, 
therefore, it stands as binding between the 
parties. Their Lordships are of opinion 
that it is not necessary for them to decide 
whether or not the plea would have succeed¬ 
ed. It was not only competent to tbe present 
respoudents to bring the plea forward on 
that oocasioD, but it was inoombent on them 
to do so if they proposed to rely on it, 
and, moreover, it was in fact brought forward 
aud decided upon. No appeal was brought 
from tbe order then made, and, therefore, 
it was not competent for tbe Subordinate 
Judge to admit tbe plea on eubeequent 
proceedings, or to consider it in bis order 
of the 3l8t March 1917, and the same 
remaik applies to the judgment of the 
High Court on the I7th March 1918 from 
which this appeal is brought. 

Their Lordships are, therefore of opinion 
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that tbe order of the Sobordinate Jod^e 
of the Sift Marsh I9i7, and of the High 
Coort of the 7th ^^a^oh iPl8, ahonld be 
set asidr, and that the prayer of tbe appel¬ 
lant for tbe resovery of the deoree amoant 
by attasbment and eale of the defendante' 
immoveable properties referred to in the 
applioation should be granted, and that 
tbe appellant should reoeive from the 
respondents his oorti in the Court below 
and of this appeal, and they will humbly advise 
His Majesty aooordingly. 

On'er tel atith. 

Solioitors for the Appellant:—Messrs. T. L, 
Wilson Sc Oo. 


CALCUTTA HIGH COURT. 

Tcstambntakt Suit No. 12 cv 1918. 

November 11, 1919. 

Present: —Mr. Justice Ghose. 

In Me pood* (■'/SOURABMONl DASSf, 

LKCRASKD. 

BBNODE BBHABY AUDHIKARY— 

Applicant 

versus 

SHASHI BHUSAN BHUR anu others— 

Cavbaiors. 

ilarriayc b\/ Kantibadal form, Khctker valid among 
Yaisbnabe. 

Among VahhnabB a morriago by wbat is known as 
the Kontibodol ccromoDy is valid [p. 8^8, col. i.] 

Mr. L B. ten (with him Mr. B. K. //&(/), 
for tbe Applicant. 

Mr. U. D. Bose (with him Mesare. M. R. 
Mehta and A. K. Deb)^ for tbe Caveators. 

JUDGMBNT.<-Tbis is an applioation by one 
Benode Behary Andbikary for grant of Letters 
of Administration in respeot of the property 
and credits of one Soorabmoni Daesi who 
is said to have died on tbe 3rd June 190d. 
Tbe applioation is based upon the allegation 
that the applicant was tbe husband of the 
deceased, having married her about 15 or 16 
years ago in the Kanli form prevalent amongst 
Vaithnahf. Tbe application is opposed by 
five persons whose names are Shashi Bhuchan 
Bbar, Sarat Obander Bhor, Gopi Kant Bhur, 
Fakirdae Bhor and BagboDandao Bhor. 
Tbeir relationship to tbe deceased will be 


apparent from tbe following genealogical 
table : — 


r 

Ilaranauda=: 
Sourabmoni Dassi. 


I 

BoLari Lai 


— 
Chuni Lai 

I 


r 1 

Gopi Kanto. Sftrat Chaudrai 


r I I \ . 

Sasi Bhiisan. Fnkirdas. Baghunandan. Harimatu 


It appears that tbe deceased was, before 
her alleged marriage with ibe applioanti 
the widow of one Harananda Bhur who died 
some time in 1898, After the death of 
Harananda she instituted a suit in this Court, 
being Suit No. 799 of 1899, against her bus* 
band's relations for partition and aecoants. 
As a result of that suit she obtained, among 
other property, a sum of Rs. 8,000 for her 
absolute use ; with a portion of this money 
she is said to have purchased premises No. 162 
Masjid Bari Street in tbe Town of Caloatta. 
The applicant alleges that ba came to kooir 
her shortly before or about the time of tbe 
suit referred to above aud that he looked 
after her interests in the course of that 
litiuation. He says that he belongs to tbe 
Baul sect of the Vaishnabt and that, ebortly 
before be married tbe deceased in the Kants 
form prevalent among Vaishnab/t fhe 
deseased had become a Vaishnabt and that 
the marriage in question took place io the pre« 
senoe of a large number of people. Among the 
people who were present at the matriage, be 
has examined before me two persone, namelyi 
Natober Goswami and Rum Kumar Chat- 
tcrjee. The following issues were settled 
between the parties:— 

1. Whether tbe marriage of the applicant 

with the deceased in tbe Kanti form took 
place as alleged by the applicant F 

2, If the marriage did, in fact, take placet 
whether the applicant is entitled to Letters of 
Administration P 

The applicant has given evidence before me, 
and in support of bis case he has examined 
the persons whose names 1 have mentioned, 
Natober Qoewami and Bam Kumar Chat* 
terjee. The defendants have not examined 
any witnesses save and except their Solicitor, 
Baba Qaoendra Nath Oott 1 have oarafully 
examined the evidence addoced before r e and 
1 have some to the eonalusion that, having 
regard to the mode of life apparently led by 
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the deoeased after the death of Harananda 
Bber, (here is nothing inherently improbable 
in the etory told by the appliuant and hi^ 
witcfi^ses. Indeed, on the qoestion before 
me, namely, as to whether or not the marriage 
referred to by the applioant took phoe the 
evidenee is all one •ided and it is not neoes^ary 
to disoane the evidonae in detail. Althoogh 
it is perfeotly troe that in the petition filed 
in this CoDrt for gra'^ tof Probate to the Wdl 
of the deceased propounded by * he applicant in 
1909, it was not stated that the aDoHoint 
had married the deoaased in the f^an'i form, 
he did mention the faol of such marriage in the 
coarse of his deposition in the Probate pro* 
oeediogs. lam sati*-fi si on the eyidencethat 
both the deceased and the applicant were 
Vai$hnabi and that the applicant had been 
married to the deceased by what is known as 
the fCuntibadal ceremony. Such a marriage is 
ondoubtedly valid among Vaithnabs (Soe 
Baonerjea’a Marriage and Strid'‘tin, pave 2G9 
and Risley's Tribes and (’astes of India, 
Volam n, page 341). There is no reason 
why the testimony of the applicant ^^hould 
not be accepted, and, altbongh it is particular* 
ly^ necessary in these oase.s to sorutinise the 
evidence of the applicant and his wifnee^es 
minutely, I think, on the whol^, the applicant 
muse be held to have discharged the onus that 
jay on him. I, therefore, answer the fire-t issue 
in favour of the applicant, and, that being so, 
the second issue must al^o be answered in 
favour of the applicant. I direct, therefore, 
that Letlersof Administration of the property 

and credits of the decased be grantsd to the 
applicant. The caveat will be discharged and 
the caveators will pay the costs of the appli* 
cant on Scale No. II. 

Ofder aceordi'njly. 


PATNA HIGH COURT. 

Fust Civil Appcal No. 192 or 19 iO. 
November 15, 1^20,1 
Presont :—Mr. Justice Das and 
Mr. Justice Adami, 

NENA OJHA and othirs— 
Appill&nts 


? Cfrju# 

SARUHOO DDTT OJHA and orasss^ 

n ; „ , R*apONi> 8 NTS. 

Uinl Pracedurc Cotlo (Act Vof 0 XU, r 

—Stay of orocctlinjs^a.jlt^rar, whetUyr hu 


rr-«cof<linj,M helJ in pur-unnoe of a preliiniTiary 
tlocrf*f? ,irc proLvc*‘ti-gs in the suit and not in 
ox.*i'nti .11. [p, -‘>1. c '4 >.] 

The ll.’trirftrar of the I’atiia fliL'h Court has power 
to receive and dispose of applications under 
Ordor XU, ml- of th>* <"ivil ProociJiire Code, but 
the only applicit ion and th- "uiy order contemplated 
by Mint rule ar.-* a»i ;u)p!i'' if ion and an order for stay 
of eT-cuti')n The l^•-i.^(^a^. rherefore. has no power 
to dire.-t u -.t.-iy of prorioiiin-s in a suit p-oding 
tho ili.'posal of ail a|)p...ai fp col 1.] 

.\ii \pp.idlutp f'onrt ha^ jurisdiction to order stay 
of proceedings p Moling the diapo^.al of an appeal, but 
it does 80, not by virtu- '.i sfiitutorv power und-r 
Order XU, rule but in the exercise of its in* 
her-nf power for the ends of justice, [p. col. ?.J 

If the pro'e'dirigs are hound to he protracted, anil 
the .-xp-nso involveil in the l.aking of accounts l.s 
lik-ly to he gr.'af, the \pn-il\to Pourt will exercise a 
prf.p-r dUcrefi ti in staying nroee-dings: otherwise, in 
the -venf of the dc-re- Iw'ing reversed on appeal, 
Kuch expense would !>•» wholly thrown awav If 
the proeeo lingrt, hi>wev<T, an- not likely ro l )0 of any 
ItMigth, a«. for instance, proi-.-cdings to ascertain the 
iiiar-:et v ilue of certain stocks and shares there is no 
object to 1)0 gained by stay of proceedings, and tho 
.^pDellnto 'ourt will refuse to stay proceedings fp. 

8U, col '/.] I 6 LI 

AoD*‘>il from an order of the Registrar of 
tho Patna High Courf, under Order XLI, 
rule 5. 

Mr. S 0. Mittra, for the Appellants. 

Mr. Parmethwirdyal for Mr L. N. Singh, 
for the Respondents. 

ORDER.—This is an appeal from the 
order of the Registrar :f this Court dispos* 
ing of an application under Order aLI 
role 5 of the Code. It is unnecessary to 
deal with the fact^ of the case, but it 
will be useful to remember that the appeal 
has arisen oat of a suit for partition 
between two brothers, and that the main 
question between the parties is, whether 
they are entitled to the joint family pro* 
parties in equal shareo, as the plaintiff 
asserts, or whether the defendant's share 
in the joint family properties is twelve 
annas, as the defendant asserts. The de* 
fendant relies upon an ekrarnamah executed 
by the plaintiff in his favour in support 
of bis case, and there can be no doubt 
that, whether he succeeds or not, be has 
a case to present to this Court, The learned 
Subordinate Judge has found that they 
are entitled to equal shares in the joint 
family properties, and as each of them has 
been in separate posseasion of distinct 
portions of the joint family properties, he 
has d reeled mu'ual acoounts to be taken 
as from the year U13 on the footing 
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that they are entitled to the joint family 
properties in eqnal shares. The defendant 
has appealed, and he applied before the 
Begietrar for stay of prooeedings pending the 
disposal of the appeal. 

We ODght to state at once that the 
Registrar had no jnrisdiotion to deal with 
an appliaation for stay of proceedings. No 
donbt, the appellant purported to make the 
application under Order XLI, role 5, and 
described his appliaation as an application 
for stay of eieootion of the decree and 
of further proceedings in the suit. But 

it is obvious that, until the final decree is 
passed in the action, there is no decree 
to eieoute and that the proceedings held 
in pursuance of a preliminary decree are 
proceedings in the suit and not in execution, 
Under the roles of this Court, the Registrar 
bas power, amongst other things, "to receive 
and dispose of an application under Order 
XLI, roles 5, 6 and 10” (Chapter U, role 13, 
sub-rule 9). No doubt, Order XLI, rule 5 ia 
headed Stay of proceedings and of execu¬ 
tion;’ but that is inevitable, because 
in the first paragraph of the role, the 
Legislature is laying down the broad pro¬ 
position that "an appeal shall not operate 
as a stay of proceedings under a decree 
or order appealed from except so far as 
the Appellate Court may order.” It will 
be noticed that, not only is express power 
given in the first paragraph of the rule to the 
Appellate Court for sufficient cause to order 
■tay of execution of a decree, but the 
limits of the power are clearly recognized 
and carefully guarded in the third paragraph 
of the rule. But the role, though it 
recognizes and preserves the inherent power 
of the Appellate Court to order stay of 
proceedings, bas not given an express power 
to the Appellate Court to order stay of 
proceedings under a decree. The only 
application contemplated by Order XLI, role 5 
is an application for stay of execution and 
the only order contemplated by Order ALT, 
role 5, is an order for stay of ezecuiioD. The 
Court has, of course, complete jorisdiotion 
to order stay of proceedings pendiog tbe 
disposal of an appeal, but it does so, not 
ly virtue of etatutory power under Order XLI, 
tale 5, but in tbe exercise of its inherent 
power for the ends of justice. As tbe 
•zereise of this power bas not been delegated 
ty the Registrar, I am of opinion that tbe 


Registrar bad no jariadiotion to deal wit^ 
this appliaation. 

As, however, the qaestion has beenargaed 
before us, and all tbe materials are in tbe 
record to enable us to form onr opinioDi 
we think it right to deal with tbe appliea* 
tion as an original application made to 
this Court. And tbe first qaestion isi 
ought the proceedings under the decree 
to be stayed pending tbe disposal of tbe 
appeal ? The policy of tbe Legislatare, as 
expressed in Order XLI, rule 5, is, that the 
proceedings under a decree ought not to 
be stayed, but tbe same rule recoguisea 
the inherent power of the Appellate Court 
to order stay of proceedings. Now, what are 
tbe limits of tbe exercise of tbe discretion 
vested in tbe Appellate Court P Now, it 
eeems to me that if no object is to be 
gained by stay of proceedings, tbe prooeediogs 
ought not to be etayed, even though the 
decree may be reversed on appeal. But if 
the proceedings are bound to be protracted, 
and the expense involved iu the taking of 
accounts is likely to be great, tbe Appellate 
Court will exerciee a proper discretion in 
staying proceedings ; otherwise, in tbe event 
of the decree being reversed on appeal, sneb 
expense would be wholly thrown away. 

If tbe prooeedinge, however, are not likely 
to be cf any length, ap, tor instause, proceed* 
iiigs to nroertaio the market-value of 
ceriain stocks and shares there is no 
object to be gained by stay of proceed* 
ingp, and tbe Appellate Oonrt will refuse 
to stay proeeedings. The qaestion which the 
Appellate Court muat put to itself in each 
case is, are the proceedings' likely to m 
protracted and tbe expense great P If the 
answer is in tbe affiimative, there ought to 
be stay of proceedings ; if, in the negative, 
there ought not to be. I may refer to ohov 
V. Bolland (1) as authority for the 
which 1 have enunciated, upon wbieb tbe 
English Courts invariably aet. 

In the case before us the defendant has 
been directed to render oeconnts of e 
twelve anna share of tbe J 

properties of whieh he bee edmitteoJ/ 
in poseeeeioD as from 1313. His ease je 
that there was a private partition between 
tbe plaintiff on tbe one band and me 

(1) (1900) a Oh. 306 at p. ai8j 69 L. J. Oh. 63l| 

L. T. 782i 7 ManiOQ 40^} AS W. B. 661. 
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defendant and hie two deeeased brothere on 
the other hand, ae a reaalt of whioh, four, 
annas share of the properties went to the 
plaintiff, and twelve-annas share of the 
properliea went to the defendant and hia 
two deaeaeed brother, jointly, and that 
the .hares to whi.h hie de.eaeed brothers 
wonid be entitled have devolved on him by 
sarvivorehip on the death of these brothers. 
It IS obv.oas that the proeeeding. in taking 
the a..oants from 1813 are bound to be 
prolraoted and mnoh eipen.e woold be 
nnneeesearily thrown away if the decree i. 
reyereed by this Court. Acting on the 

f’r'ilm‘th'’ to deduce 

from the English cases, I think that the 

proceeding, ought to be stayed in this case, 

Next comes the question of the term. 

Z 1 ZdV* »PP^'l»-ts 

result of th , One inevitable 

result of the stay order will be that no 

final decree can be passed until the appeal 

pending m this Court is disposed of and 

1 long ‘0 fP' 

Lt will the appel- 

lud pr fit, 0 ‘^ 1 '° 

inJnf / M share of the 

altboogh under the 
do ee be has only eight annas share therein 

fa .'em: way ° “> »» -‘-'pp 

. \ 0^ opinion that the hameH n*. 

disputed share fn fbf, cas"*'' f"’"' 

ae to the rxxJ • • “* loor annaP, 

has hncin eight-annas hia 

»«« fh" date ort ml- 

0* the diepoaalof th °P‘o the date 

M a matter of ^ ‘hat, 

attwoyeara ought to 6r 

holder to mo?e thJ*''?,** 

i-^otdisposTofwi hin “ 

The order whrah f®“«' 

whieh we m%ke in this 


is that, upon the applieant giving seaurity 
to the eatiefaetion of the lower Court for 
two years’ inoome for four-annas out of twelve* 
aonas share of the joint family properties 
in bis bands and for the fall value of the 
moveable properties in his hands, there will 
be an order for stay of prooeedings in this 
oase. 

Let this order be brought to the notiee of 
the learned Hegi.strar. 

Ordfr arcording^y. 


LAHORE HIGH COURT. 

Seco.'Ii) CiViL AppgiL No. 1105OP 1920, 
Daeember 3, 1920. 

Present: —Mr. Jusliee Broadway, 
SARJU AKD ANOTdEK — Pl llXTIPPS — 

Appell»>tj 

BUDHA AND OTHEaS —DfPEHDANFJ— 

RKSPONDrNTd. 

Appfiif, •^ccon l ~h\n<liti.j <.f /.inSuit, >vhcthi-'r 

eoll'i^ii;; .in<l fiau luff'll/ —Ui.jli C"Urf, inUr/crence 
I’tj. • 

A Flip'll Court 19 not ontitlod, in socoml nppoal, 
to go tlio liiii)iii<ts of fact mrived iit by tlio 

Di,strict Jii.lgo xvliicli do nut result from tlio 
mi.sconstructioii of a flocnnctit or tlio iiiisapjilicatioD 
of linv or procoiliire. [p. NS'*, col. 

Where (he question is whothor a suit is eolluaivo, 
the High Court is ho'jii 1 by tlio riudiug arrived at 
by tlie tirst Ajipellato Court on that jioiiit, [p. 888, 
ool. 2.J 

Ssoond appeal from the deoree of the 
Distriot Judge. Hisasr, dated the let 
Marsh 192\ reversing that of the Sub* 
ordinate Jadge, Sssond Class, Hissar, dated 
the 7th August 1919. 

Mr. D. 0. Ralli, for Mr. Manohar Lit for 
the Appellants 

Bakbshi Te\ O'nnl, for Rajpondent No. 1, 
and Lala J tgan Uoth, for Respondent No. 3. 

JUDGMENT.—Go the 8th Ojtibar 1918 
one Bisal, eon of Amin Chand, of Bhiwaoi 
Lihar, sold 9 higha*, 3 birioit of laud to one 
Marn Singh for R 9 . 1,209 and exeeutod a deed 
of sale in hia favour. 

Sarjo and Siapal thereupon inslitalsd a 
suit elaiming that they had a right to pre¬ 
empt this land. About three months after 
the institution of this suit, Bulba, son of 
Basah the vendor, iintitntel a seaoud suit 
olaiming that he was eutitlel to the laul 
by pra emption and that hU olaims to 
pre-empt were superior to those of Sarja 
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and Sispal, The Trial OonrJ held that the 
eait inetitated by Badha was a oolla^tve 
one and intended to benefit one Dwarka 
Das, and Bodha's suit was aooord»n?ly 
dismissed while that of Sarjo and Sisoal 
was desreed. Badha thereupon appealed in 
his own case as also in tte ease decided in 
fayonr of fcsarja and Sispa', while Mara Singh, 
the vendee, al*o appealed in the latter ease, 
The learned Distriat .lodge dismissed the 
appeal by Mara Singh hot aoeepted the appeals 
by Badha and granted him a dearee. 
Against this decree Saria and Sispal have 
preferred a second appeal to this Coart, and 
on their behalf I have heaid Mr. lialll, 
while Mr. Tek Chand has addressed me on 
behalf of Badha. Lala Jagan Natli who 
appeared for Mara Singh, respondent, adopted 
Mr. Tek Chand's argnrnents. 

In coming to the conclusion that, the sait 
by Bndha was a onllusive one and for the 
beneht of Dwarka Das, the Trial Court was 
inflaenced by seven considerations ; 

(1) That Badha was the son of the 
vendor and was living with him and that 
he knew of the sale hut did not bring his 
BDit till Sarjo and Sispal had Bled theirs. 

(2) Thattwo witnesse^alleged that Badha 
was prerent at the time of the eale and eon- 
eented to it. 

(3) That Badha had prodaeed three 
Mabajans as his witnesses. 

( 4 ; That Badha held no land in his own 
name. 

(5) That Bndha had not enfUcient money 
to ipetitnte the suit and that his father 
bad raised .the money from one Dwarka 
Das. 

(6) That a letter was writterv by Dwarka 
Das to a third perron in which Dwarka 
Das expressed himself as the owner of the lard 
in salt; and 

(7) That the original deed of sale 
wee attested by a muatmof DwarkaDas. 

Now, there are questions of fact and each 
one of them was considered in detail as we'l 
ae collectively by the learned District Judge 
who came to the oonolusion that, althongh 
they might create a saspicion and a strong 
CDspioion of oollopioo, ihey did not aruoant 
to proof, and did not warrant the Boding 
arrived at by the Brst Coart. He h*-)d 
speaiBcally that the mere fact that a pro- 
emplor was instigated to bring his claim 
by anotber who topplied him with the 


nasessary funds was not snffidiant to show 
that the pre emptor was acting bennmi and 
did not debar him from sning. Farther 
he held that Bndha had not given bis 
consent to the sale and that it had not 
been proved that be was sniog for the 
beneBt of Dwarka Das. Mr. Ball! referred 
me to Bri biath v. Jtta (1) where Bolloek, 
J , held that a pre emptive right was a 
personal one exercisable only by the pre* 
emp'or for hie own beneBt and that the 
pre-eroptor's snit most fail if it be 
established that, in ening, he was seeking 
the beneBt of it not for himself bnt for 
another; and on the authority of this it 
was contended that the copolnsioo arrived 
at on the facts fonnd by the learned 
District .lodge were wrong and that tbede 
ennolasions roald be examined in seaood 
appeal on tie authority of Ratngcpal V. 
!^hnTn$khaton (2). Their Lordships of tba 
Frivy Council in that ease held at page 99 
that the soundness of the •onolosioDS lyom 
findings of fact was a matter of law. As 
against thtr, however, my attention was 
drawn by Mr Tek Oband to Aitdnapur 
Z^mindiru Oo, L'd. v. Utna Oharan Mondal 
(3), in which case their Lordships of the 
Privy Council held that a High Court was 
not entitled to go behind the findings of 
fact by the District Ju'jge which did not 
resolt from the misconstroction of a dooo* 
ment or the misapplication of law or pro¬ 
cedure. In that case ibe question was wbe* 
then a certain trarsaclion was oollaeire 
and fraodalent and it was held bj the 
Jadioial Couiojiitee fhat the High Oooit 

WHS bound by fhe finding arrived at by the 
firft Appellate Court cn that point. It 
seems to mr, therefore that in the present 
case, even sBenming that I sboold bejnsti* 
Bed in coming to a different conelnsion 
from that arrived at by the learned Diafriot 
Judge on the facta found, I am prcolnded 
from examining them in detail by the 
diotom cf the Judicial Committee in i/iaea* 

pur Ztmindary Co., Ltd. v. Cmo Ohafan 

Mnndal (3), it having been d«finitely held in 
the prerent case that the suit by Badoa 


(I) 18“ P B. 1804. ^ ^ D n J 

(2 20 O OS at p 09i 10 I. A 228j 0 3ar P. 0. J- 

U1 I7 1nd .lur .^8i >0 Ind Deo (N. c-l 68jP' O-'- . 

( )C2lnd. CM 407, >7M L J. »09, 

(0 M 9IH/ M. W .V.HI?, 26 M. 1.. T. 4>fh 24 0. W. 

ni ,22 Bom. L.R. Till L, W. 87J| 2 U. P- «• 

P. 0.) 6 (P. 0.). 
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was not a oollaaive one. Farther, it eeema 
to me that Brij Nath v. Jitd (1) soxroely 
represents the true state of the Uw on this 
point, for in Mahmud Ba'ihsh v Rtnan 
Bakhih (4) and Sheru v. Jawihxr Singh (5) 
a somewhat opposite view was taken, while 
in Neki v. Oha))u Ram (h) tlie finding of 
Bollosk, J., was held to be an obiV-^r //fXum 
and was disagreed with. It having been 
fonnd that Badba did not give liis consent 
to the sale, and that he was not soing for 
Dwarka Da'', this appeal mast fail and is dis 
missed with ooets. 

Appeal ditmittel. 

(11 II ItM?, Cas. 70:}i 7 r. It. I9l>; 23!) (*. L K, lUlt; 
135 P. W. II 1911. 

(5) 13 Ind Ch 3, 58 P. tt. 1912; 21 ) P. W. U. 
1912. 

« (0) 48 loci. Cqs. I37j 111 P. W. It. 1918. 


PATNA HIGH COUaP. 

Appeal from Appellvta No. 

OF I yi 9. 

Angostu, 1920. 

Breteni ;—Mr. Jnstije Jwala Prasad. 

BISWESWAR Ram andothsbs — 
Defend AMTS—Appellants 

tefs'te 

PALTU RAM ICAHAR— Plaintiff 

— ReepONDENT, 

Civil Procedure Code (Act Vof 1903;, 0. SXt, r. .33 
^Restitution of conjugal rights, decree Jor^Fonn of 
decree. 

Wboro a suit for roatitution of conjugal rights is 
docrood not only against tho plaintiff’s wife but ulso 
ttgaiDBt otbor (lofuiidants in the suit who ai'o prov«*d 
to hftTO provontod the wife from going to tho hu.sband, 
tho dooroo should not direct that tho husband is’ 
entitled to rocovor possession of tho wifo, but, uftor 
doclariog tho husband’s right, should add a direction 
that the dufviidants other than the wifo do refrain 
from provonting tho plaintiff’s wifo from returning 
to him. [p. 889,col. I.J 

Appeal from a deoieion of the Distriqt 
Jodge, Manbbam. 

Mr, A&ant Bhuehan Uukherjes, for the Ap- 
pellante. 

Mr. 5u^ir Kumar Mitra, for the Respond* 
ent. 

JUDGMENT.—The enit was first deereed 


ex and apin the application of the de* 
fon la-its WHS r^^^or.?! and re heard. 

The pUiitlff rtdJacdd bith oral and do* 
onmeutary evi lt^nce. Tlie defendants failed 
todoeo, and the sait wa^, therefore, deeided 
□ pon the evidence of the plaintiff and was 
decreed in his favoar by the Coarte below. 

The first groond tiken against the deei* 
sion of the lover Aops’ltte Ooart ia, that 
it did not oTosMer the evide ioe offered by 
the plaintiff bit simply devoted its attention 
to the failure of the defendants to prove their 
ca*e 

It, however, appears from the jadg-nent 
of the Court bebwthat the principal point 
□rgfd before it wa^, that the defendants were 
not given an opportnnily to prove their case 
and their aoplication dated the 30th 
October 1918, for time and for issuing a 
warrant on their witnesses should have been 
granted by the Maneif. The learned Judge 
eonclusively proved from tho proceedings on 
the record from the beginning that the 
defendants were dllatcry both before the 
Bait was decreed ex parte and also after it 
wae restored and re heard, and that the 
Munsif was right in not showing any more 
indalgenoe to them. This point is now 
abandoned in this Court, and if it were 
seriously urged it would not have been 
difficult to show that the decision of the 
District Jadgs on that point was perfectly 
correct. No doabt, in the memorandum of 
groonds of appeal before that Coart tie 
findirga of the Muneif on all the iseaes were 
attacked. Thi°, however, did not by itself 
entitle the appellant to have all tbo«e points 
dealt with and disposed of hy the lower 
Appellate Coort onless the grounds urged 
in the memorandum of appeal were actually 
presfed before the Court at the time of 
the bearing, and the fact that they were 
pressed most, in the firft place, have appeared 
from the judgment of the lower Appellate 
Court, or it most have been eatisfaatorily 
proved that, though pressed, the Judge ignored 
them. The latter ground has to be eub* 
Stantiated by dear proof in the shape of 
an affidavit either by the Pleader in the 
Gouit below or by simj other perNon in 
whom the Court might place confidence in 
a matter like this. Mr Mukberjee for the 
appellant frankly admits that be has no 
instruction on the point as to whether the 
pointe were actually urged before the lower 
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Appellate Court or not. In the oirouraetaneep, 
the Court was perfeotly right, after disposing 
of the only points urged before it, to affirm 
the decree of tho Court of first instanoe, 
for tlie onus of proof that the deoree was 
wrong was upon tte appellants. 

It is then contended that the deoree of 
the first Court is not in aooordanoe with 
law, inasmooh as it has not given its decisions 
separately upon the issues framed in the 
case. The Munsif clearly says that the 
defendants produced no proof in supprot 
of their case and that the plaintiff satisfac¬ 
torily proved bis claim by the evidenoe of 
his witnesres. He also referred to the 
written statement of the defendants in a 
Small Cause Court Suit No 117 of 1914 
in which the marriage of the plaintiff 
with defendant No. 3 was admitted. It is 
not denied that there was evidence on 
the record on all the issues involving in 
the case, and hence the learned Vakil is 
not in a position to dispute the correctness 
of the decision of the Munsif and when 
the Munsif says that, *'I decide these issues 
in plaintiff’s favour and decree the suit" 
he clearly had his attention upon the 
issues framed in the case and the evidenoe 
adduced by the plaintiff. I have looked 
into that evidence and the plaintiff has proved 
tn toto the allegations made in the plaint 
upon which the Piiit was founded. The 
onus of proving Issues Nos. 3 and 4 as to 
the marriage between the plaintiff and the 
defendant No. 3 and as to the relationship 
of husband and wife subsisting between 
them, was upon him. The plaintiff, the 
priest who performed the marriage, and the 
other persons also who took part in the 
eeremony of the (marriage, were examined 
in this case. It was further proved that 
the relationship continued. The plaintiff, 
therefore, discharged the onus upon him of 
proving the aforesaid issues. The onus 

of Issues Nos. 2 and 3 relating to the defect 
of party and as to the suit having been 
barred by lapse of time, was obviously 
upon the defendant, but, as observed above, 
he failed to adduce any evidence to sub- 
Btantiate them. Prima upon the 

pleadings and upon the evidence in the 
ease, the plaintiff's claim was within time. 
The caose of action arjxe on the 16th 
April 1917 and the snit was instituted on 
the 21et April, only four days after. There¬ 


fore it was for the defendants to piove 
that the suit was barred by time and they 
failed to do so. 

There was, therefore, ample evidence npon 
the record to support the decision of the 
Munsif and in a ease decided ex parte be 
oould not do more than what be has done 
in the case, holding clearly that the 
plaintiff’s case was satisfactorily proved and 
the defendants failed to prove the case set 
up by them. There is, therefore, no defeat 
either in law or in the procedure in the 
disposal of the case by the Munsif. 

The last straw in the argument of the 
learned Vakil for the appellants is that the 
deoree framed in this ci^se is not in aooordaooe 
with law. The plaintiff prayed for the 
restitution of conjugal rights and for a 
deoree to recover poeseesion of hie wifOi 
defendant No. 3, from her parents, dsfeud- 
aot4 Nos. 1 and 2. The deoree declares 
the conjugal rights of the plaiutiff aud 
directs the plaintiff to be entitled to recover 
possession of his wife, defeudant No. 3, aud 
orders her parents, defendants Nos. 1, and 2, 
to send defendant No. 3 to the plaintiff. 
Rslianoe has been placed upon the ease of 
Koobur Khanmma v. Jan Kkamama (0 
and Oho'un Bebee v. Avteer Ohund (2). 

In (hose esses the decrees passed were for 
PDSsessioD of the "pereon of the wife” and 
it was held that such a decree wae objec¬ 
tionable, for a wife cannot be looked upon 
as property and the deoree was varied 
and a modified decree was prepared in 
the following terms i '*Tbat it be declared, 
that the plaintiff husband is entitled to 
conjugal rights and the wife defendant 
be ordered to return to his proteetioo. 
Cases of this kind are very few, as 
observed in the aforesaid ease in Ohotun Bebee 
V, Ameer Chund (2), and Selon-Karr, J.» in 
that judgment very rightly observed that 
the case is one of nioety and difflealtyf 
and there was notbiog to show that section 
200 (now Order XXI, rule 83) of the Code 
of Civil Procedure did not empower the 
husband to take possession of his wife. 

The plaintiff in this case claimed relef 
avail St. the parents of bis wife, defendants 
Nos. 1 and 2, as having aotualty preveuted 
him from taking his wife to bis boose 

j 

(1) 8 W. R. 407. 

(2) 0 V(, R. 10«j 1 Ind Jiir, (n, s.) 817. 
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&Dd &lio proved by bis evideooe id 
Coort. The written etatemente of the 
defendants olearly show that the parents 
are ioetramenta) in the plaiotiS’s way of 
ezersising bis eonjogal rights. The decree, 
therefore, had direoted them to send back 
the wife to the plaintiff busland as prayed 
for by the latter. As a positive direstion 
that may not be an asoorate and proper 
direstlon in a decree of this kind, but 
eertainly they can be properly directed 
to refrain from preventing the plaintiff’s wife 
to return to her baeband. This was the form 
of decree prepared in the case of Ajnasi 
Kuar V. Surai Pra$id (3). This direction 
appears to me (o be necessary in order to 
enable the plaintiff to ezecote the decree 
properly under Order XXf, rule 33, and to 
effectively obtain the beneht of the decree 
for the restitution cf his conjugal 
rights. 

Therefore, taking into consideration all the 
aforesaid authorities and Order XXI, rule 
33, I would, instead of the decree of the 
Court below, substitute a decree in the 
terms recommended in the aforesaid oises 
of the Weekly Reporters and the Allahabad 
High Court and add to it a direction 
that the defendants Nos. 1 and 2 do refrain 
from preventing the plaintiff’s wife, defendant 
No. 3, from returning to him.” 

The appeal is accordingly dismissed with 
costs, the decree being mcdihed as indicated 
abcve.5 

A f peal dUmitted. 

(8) 1 A. fOI} I Ind. Doc. (n. s) 345 


MADRAS HIGH COURT. 

Civil Rivision Pititioh No. 388 or 1919. 

April 27. 1920. 

Pruent: —Mr. Justice Soshagiri Aiyar. 

A. S. VAITHIALINGHA CHETTY— 

COUKTEK PiTlTIONES—P eTITJOSCK 

tersut 

KULLAPPA NAlCEEN>->PeriTiONiB— 

Respondent. 

Madra$ Stta(ei Land AeUI of lOOS), ss. 124, 181 — 
Sale/or (irrtars of rent, application to ut aeide-^Xoticii 


to tiu4:(ion^pMrchaJicr \chcthcr neceisary^^uction^pur* 
c/iGs'cr, ri'jKfo/^ to be 

The ptircliasor at ao auctioa sale held for arrears 
of rr'jit )kH& a rij^hl to notice of an application by 
tiM* (lofauUiri<' ryvr to set aside (ho sale and is 
oniiticfl (o 1 k‘ beard l/ofore an order to Lis pro* 
judico is passed, [p. cul I.} 

Petition under section 115 of the Civil Proce« 
dure Code and section 107 of the Government 
of India Act, 1915, praying the High Court to 
revise the order of the Coort of the Collector, 
Sooth Aroot, dated the let November 1919, 
D. Uis. No. 30^1 Cor. of 1918, on petition, 
dated the 12th September 19l8, preferred 
against the order of the Court of the Revenue 
Divisional Officer, Caddalore, dated the 1st 
May 1918, on petition dated the 19tb Novem* 
ber 1917. 

FACTS appear from the judgment. 

Mr. 8. Rangaewami Aij/angir, for the Peti* 
tioner.—The petitioner, as the purchaser at 
the auction sale, baa a very substantial 
interest in the matter of setting aside the 
sale. He is entitled to show that the appli* 
cant bad not complied with the reqoirementa 
of section 133 of the Madras Estates Land 
Act and was not entitled to relief. The 
bwer Courts erred in refusing him audience 
on the ground that there was no epecifie 
eeotion in the Act providing for the issue of 
notice to the auction-purchaser. On general 
principles of equity and natural justice he ie 
entitled to be beard. 

Mr. N, K. Mohanrangam Pillai, for the 
Respondent, relied on the absence of a 
provision in the Act rendering it compulsory 
that notice should be issued to the auction-pur- 
chaser. If the Court was satisfied that the 
defaulting riot bad complied with the require- 
menis of section 131 it could cancel the sale. 

JUDGMENT.—Both the Collector and 
the Divisional Officer are wrong in saying 
that the petitioner herein was not entitled to 
be heard. He became the purchaser at an 
auction sale for arrears of rent. Prima facie 
be is entitled to hold the property as bis 
and to demand the issue of the oertifisate 
undfr section 124 in his favour unless the 
defaulting ryot had strictly complied with 
the requirements of section 131 of the Estates 
Land Aet which enables him, on obeying these 
conditions, to move for setting aside the 
sale. 

It is conceded that when the applieatioo 
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for setting aside the sale was made no notioe 
was given to the auetion porohaser. The 
Divisional Offiser says that there is no see- 
tion providing for giving cotioe to the par- 
sbasor. The Oolleotor says that he has no 
locu$ tiandi. 1 am nnable to agree with 
either of them. It is a primiry rah of 
jorispradenoe that every body whose inter¬ 
ests are affeoted should be givan notios 
before an order to his prejodioe is pasi^ed. 
The petitioner who has porohased the pro¬ 
perly at a valid sale has oertainly a Ioc>i» 
standi. The faot that no provision is spesial* 
ly made for giving notioe may bo dae to the 
view of the Legislatnre that Courts, in setting 
aside a sale, would have reoourse to the 
principles of natoral jostioe, whioh demand 
that before a man’s property is taken away 
from him he should be heard. If he had 
notioe, he oould show that the oonditions 
laid down in seolioo 131 have not been 
Qomplied with. No one has more right to 
a bearing on this question than the pur- 
■haser. Under these oiroumstansee, I am 
unable to agree with the oonolusion oome to 
by both the lower Courts. I express no 
opinion upon the onotention raised before 
me that the requirements of seotion 1.11 have 
not been oomplied with. It would be for (he 
Divisional OIBoer, after giving notioe to the 
anotion porohaser, to decide, whether in 
making the deposit, the defaulting ryot has 
complied with all the requirtmants of the 
law. 

The decisinne of both the lower Courts 
are reversed and the oise remanded to the 
Divisional Officer for disposal in the light 
of the above observations. Costs will abide. 

M.C.P. 


Petiticn alloiced’, 
Oats remanded. 


PATNA HIGH COURT. 

Appeal prom Appellate Dscbbi No. 734 

OP 19i8. 

July 27. 1920. 

Present :— Mr. Justice Jwala Prasad. 
JWAL\ PRA.SAD — Plaintipp— 

Appellant 

tersus 

KOPETA MUND4 AND OTUSBs— 
D'PEVOXNH - Responobsts. 

Ci'vi7 ProcHure Code (Act T of 0. XXll, 

rr 2. 4 — Death of one ol itfvcral defend’tnts-^Legal 
repreientatives not brought on record—Joint tenants— 
Defendants jointly and severally liable —Suit, tohelher 
abates. 

Whori' th'> dofondanta in a suit are jointly and 
sovorally liable to the plaintiff, tho suit does not 
abate morely because one of the defendants has 
died and his legal ropresontatiros have not been 
brought, upon the record, [p. 891, col. 2.] 

•Toiat lioldors of land are Jointly and sororaily 
liable to the landlord for the rent of tho holding, [p. 
891, col. 1.] 

Appeal from a decision of the Judicial 
Commissioner, Ranchi, dated the IDh 
March 1918, reversing that of the Mausif, 
dated the Hrd January 1917. 

Messrs. Kulwant Sahai and Rai Qurutaran 
Prasad, for the Appellant. 

Mr. 8. N. Palit, for the Respondents. 

JUDGMENT.—This appeal arises out of 
the decision of the Judicial Oommissioner 
of Ranchi, dated the 11th March 1918, revers* 
ing that of the Monsif, dated the 3rd January 
1917. 

The plaintiff is the appellaot. He insli* 
tuted the siit for a declaration that bs 
was entitled to the rent of Kusum treesio 
possession of the defendants at the rate of 
Rs, 2 per tree. The claim was with respect 
to 40 trees said to be standing on the 
mairuha and the gair ma;>MAa lands. The 
Khata number, plot number and the numbers 
of the trees weie speoifled in Schedule A to 
the plaint. 

The defendants staled in their written 
statement that they were in presecsion of th® 
trees from time immemorial and that they do 
not pay rent for the same. They took a 
nnmbrr of other pleas whioh have all been set 
at rest by the decision of the Monsif and have 

not since arisen. . 

Upon the pleas, two issues were framed by 
the Monsif; “(DIs there any oaslom of 
paying rent for Kn»ntn lac baaring 

(iesoe No. 91 and (2J Has tba plaintiff 
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fcoy right to dlnim rent for the disputed 
trees P" (Ibhoo No. 10). 

The MQn'5if deaided both the iesues in 
fevoor of the plaintiff. He based his 
deaieioD upon the vill&ffe note (Exhibit 3) 
in the Survey Reeord of R'ghts and the other 

evidenae on the reaord. 

The lo'^roed Jadiatal CommiBsioner set 
aside the decision of the Munsif and dismissed 
the Buit. As to point No. 2, (Issne No. 10) 
he aoeepted the ease of the defendant-) that 
the trees were part and paroe) of the 
original holdings and tt'at the rent of the 
holdings aoveied that for the trees. He has 
based his deoision upon the jidgment of the 
Subordinate Judge, dated the 8th July 1912, 
(Exhibit B) in a previous suit brought by 
the defendant to have the fx parte rent decrees 
and Bales of their holdings in execution 
thereof set aside. That judgment does not 
and could not decide aa to whether any rent 
waa payable for the trees or not. It was 
not an issue between the parties in that 
case. Ab to point No. 1 (Issue No. 9) the 
learned Judicial CommiBsioner has not 
referred to any other evidence in support of 
bis finding. He has not displaced the finding 
of the Munsif as (o the custom of paying 
rent for lac bearing trees. His judgment is 
ioDmplete and does not dispose of the 
appeal before him. It is too meagre for a 
judgment of a first Appellate Court re;er8iog 
that of a Trial Court and must be eet 
aside. 

U may be noted that the laarned Vakil 
on behalf of the appellant has referred to 
the evidence of defendant Xopeya Mania t) 
show that he admitted that only 17 trees 
appertained to the holding and that the 
remaining trees were on the patr rttajruha ot 
the plaintiff with which the defendants had 
no eoncern. This is a question of evidence 
which should have been dealt with by the 
lower Appellate Court. 

The learned Vakil on behalf of the 
re^p-indents urged that the present appeal 
abated on account of the death of Kopeya 
Monde, respondent No. 1, who died m^rre thin 
six months ago and no Bubstitation was made 
in his place. No doubt, the apreal abated 
so far as Kopeya Muoda is concerned, but 
as Kopeya Muoda and Mangal Monde, the 
other defendant, were joint holders of the 
Unde in suit they were both jointly and 
severally liable for the elaim of the plaintiff, 


and the death of one of them would not 
affect the claim of the plaintiff as against 
the other upon the principle of section 43 
of the Contract Act. The principle was applied 
in the case of Joy Qobtnd Laha v. Monmotha 
Nath Bun^rji (1) and Beradar Singh v. Baeha 
Maht) (Raghunandan hiahton) (2). In my 
opinion, after the death of one of the joint 
tenants, the landlord is entitled to proceed 
against the surviving rdO')rded tenant and 
his euit cannot be dismissed simply be^au^e 
he does not bring the heirs of the other 
tenants on the resord. I do not decide in 
this case as to whether tlia decree in such 
a case nill be a rent decree or a money 
decree. 

The case is accordingly remanded to the 
Judicial Commissioner for re hearing the 
appeal and disposing of it in accord* 
aooa with law. The costs will abide the 
rapult. 

Cate remanJed, 

(1) 3.? C. 5S0. 

(2) 64 Ii.d Cfts 39; 1 V. L. T. 65; (192:)) Pat. 9; 6 
P. L. J. 3?; 2 I'. P. L. R. (Pat.) 4 


LAHORE HIGH COURT. 

Sbcosd Civil Afpx*l No. 7h8 or 1920. 

December 2, 1920. 

Ftestnt: —Mr. Joetioe Wilberforoe. 

MAHMUD AMD OTBtaS — DBVCNOAtlTS — 

APPILLiNT) 

tenus 

UDE BH.AN AMD AMOTBBR —PLAiNTirrS 

— KtSPOMPtMTS. 

limitation Act (IX of 1908^, 8ch. I, 142 — 

Suit Jor po<iJeition of tca$te tanl—Defendant in 
adverse i>os/ei‘i>ton—limitation applicable—Bunltn of 
proof. 

Tho pntposilion that in tho case of waste land poa. 
ecssion follows titio and that in suits for such land 
it is for the d<'fi*ijdiint to provo mlvorso posses* 
sion, docs not apply to cases where tho land, 
occonling to the plaintiff's own statement, hue been 
occupied adversely by tbo <lofendnnt [p 892, ool. 2.1 

riaintifT sued for possession of ten marUu of 
waste land of which it was alleged tho defendant 
bad taken unlawful possession tliree yoars boforo 
tho bqU : 
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Held, thnt Ar(iclp 142 of ScJiodulp I to the 
Limitfition Act waa applicable to tlic caac, .and tljat 
the initial oiiua was on the i)lHiiilitf to ptovc what 
he asserted, riz, tint the defendant had l)een in 
adverse possession for only three years, [p. 592, rol. 

Seaond appeal from the degree of the 
Additional Jodurp, MuzafFargah, at Dera 
Ghazi Khar, dated the 29th January I9k’0, 
revereing that of theMonsif, thirst Claea, Leiah, 
Dietriot Mtziffargarh, dated the 27th Feb¬ 
ruary 1919. 

Mr. Ahdul Rnthid, for the Appellant. 

Lala Hargopal, for the Respondente. 

JCDGMENT.—In this ease the plaintiffs 
ened for possession of ten marlat of land of 
whioh the defendants had taken unlawful 
possession three years before the suit. The 
land is waste and lies between the houses 
of the parties and defendant No. 1 has pot 
up an oven on a portion of it. The de¬ 
fendants pleaded adverse possession for the 
last 22 years. The hrst Court held that 
the plaintiffs had not proved their posses- 
eion and dispossession within 12 years, and 
that defendants had proved adverse posses¬ 
sion. The judgment of the lower Appellate 
Court is beard to summarise. The learned 
Judge apparently oooeidered that the de¬ 
fendants had only proved possession over 
1^ marhe of land and that as, piima facie, 
possession follows title and as the plaintiffs 
had proved their title, it was for the de¬ 
fendants to prove adverse possession and 
that they had failed to do so. He asoord- 
ingly desreed the suit, and the defendants 
have preferred a seoond appeal to this 
Court. 

The main ground argued is, that Artiole 
142 of the Limitation Ast applies to a ease 
of this dessription and that the deoision of 
the Mnnsif was, therefore, oorreot. The 
plaintiffs themselves etated that the defend* 
ants had taken unlawful possession of the 
site three years before the suit, and it 
is urged that it waa for them to eub- 
etantiate this plea. Relianoe is plaeed 
upon the Privy Oonnsil judgment, Mohima 
Ohuider V. Moheth Chur.der (I), and 
Dumeroos other judgments in whieb this 
deoision has been followed. On the other 
hand, Counsel for the respondents relies upon 
Muhammad Yarv. Ohulam (2), RamtanAli v. 

(1) 10 0.473; 16 I. A. 23j 6 Sor. P. 0. J, 82It 8 
lad. Dec. (k. s.) 312. 

(2) 49 P. B. 1881. 


[t9ll 

Baih'^rat Ali (3) and Kaman v. Umra ( 4 ), 
es authorities that in the ease of waste land 

possession follows title and that in suits for 

suoh land it is for the defendant 'to prove 
adverse possession. In oases in whioh the 
property sued for has been lying waste 
tbroaghou*, this proposition is generally oor¬ 
reot, but it does not apply in oases where the 
land, aoaording (0 the plaintiffs' own state- 
nient, has been oooupied adversely by the 
defendant. The judgments oited, moreover, 
so far from assisting the plaintiffs respond- 
ants, appear to support the argoment of the 
Counsel for the appellant. In Muhammad 
1 ar V. Qkulam (2) authorities are approved 
of that it is for the plaintiff to show that 
his snit Is brought within 12 years from the 
time when the possession of the defendant 
besomes adverse. In Ramean Ali v, Basharat 
Ali (.3) the faots were somewhat different as 
it was held that the vaoont site had remained 
waste and nnoooapied up to a short time 
before the suit, and in snob a oase the learn* 
ed Judges held that (on the above presump¬ 
tion) plaintiffs bad only to prove prima 
facie title not extinguished by limitation. 

In Kaman v. Umra (4) the learned Judge 
held that the Artiole prima facie applicable 
to the suit was Artiole 142, but he held that 
the suit was within time. After perusing, 
therefore, this and other jadgments, I have 
DO hesitation in bolding that the Artisle 
applisable to the form of snit as brought by 
the plaintiffs is Artiole 142 and that the 
initial onos was on them to prove what they 
eeserted, vit, that the defendant bad been 
in adverse possession for only three years. 

On this point they were unable to bring any 
proof before the tirst Court, and it is not 
suggested before me that, if the onus had 
been 6xed otherwise, they would have been 
able to substantiate tbeiroase. 

Counsel for the respondents refers also to 
a finding of the lower Appellate Court that 
the defendant has only oosupied Ig marloi 
out of ten malat sued for. The finding is 
against plaintiffs’ own olaim whisb was that 
defendant had taken illegal possession of the 
whole of the ten marlat. This opinion, 
therefore, of the lower Appellate Court on 
this point san bs disregarded as it is opposed 
to the elaim of the plaintiffs themselves. 

(3) 105 P.R. 1001. 

(4) 47 Ind. Cftf. 411| 76 P. R. 1918| 160 P. 77. R. 

1918) 100 P. L.R. 1018. 
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I hold that the plaiotiffs have failed 
to prove their eoit to be within time aod 
dismiss it with oosts in all Courts. 

Appeal dismistcd. 


PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 77/ 

OP 1919. 

Angnst 5, 192 

Prnent :—Mr. Jostioe Jwala Prasad. 
WAZIR NONIAN- Dependant 
—Appellant 

ver$uB 

RAM PRASAD LAL and otbers—Plaintipps 

And sham BIHARI SINGH and others 
—Dependants—Respondents. 

Transfer of Property Act {IP of 1882', ss. 106, 
lOT —Service tenure—Refusal to perform jv,vic«— 

Kjeetment—notice to ^uit, ichether necessary _ Lease 

for life — Registration, whether necessary. 

On failure to perform the service, a ser^-ice 
tenure-holder becomes a treapasser, and is not 
entitled to a notice to quit before ejectment, [p 894 , 
ool. 1.] 

A lease for life can only bo granted by a registered 
instrument under section 10? of the Transfer of 
Property Act [p. 89». col. 2 ] 

Appeal from a deaision of the Distriot 
Jndge, Patna. 

Mr. A. B. Mukherjee for Mr. L. N. Singh, 
for the Appellant. 

Mr, B. 0. Stnha, for the Respondents. 

JUDGMENT,—This appeal arises out of 
J soit in ejeotment. It relates to two 
NafAai of land bearing Sarvey Plot No. 961. 
The entry in the Record of Rights 
shows the land as gair nsa^ruha of the 
fnaliki with a Katobehri in the possession 
of the plaintiff, Ram Prasad Lai. TheKalshe. 
j of a bonse with an enelosnre call* 

ed khand. The khand is in dispate in the 
present ease. 

, finding of the Coarte below is that 
the defendant took settlement of the khand 
|n qnestion on payment of Re. 25 as salami 

Ik Lai. The defendant elaimed 

e land on the basis of a verbal settlement 
top life made with him by the plaintiff on 
when of all the landlords. There U no 
of settlement; far less is there any 


registered doooment. The terms of this set* 
tlement are stated by him in the following 
words:— 

It was settled that I woald oontinae 
to be on the land, and after that the land 
woald eome into the possession of the 
maliki." 

The defendant's witness No. 4 stated that 
the settlement was for ever. The Coart 
below accordingly held that the settlement 
was invalid onder section 10/ of the 
Transfer of Property AoL which reqaires that 
a settlement for a term exceeding one year 
can only be made by a registered instrnment. 
This view of the learned Jadge is assailed 
by the defeodaDt.appellant aod it is contended 
that the lease ooald be made by delivery of 
possession aod for that reference has been 
made to section 17 of the Indian Registration 
Act of 1&08. No doubt, section 4 of the 
Transfer of Property Act has indicated that 
section 107, amongst others, of the Transfer of 
Property Act shall be read as sopplemental 
to the Indian Registration Act, but the law as 
to regisiration is the same under the latter 
Act as well; tide clause (d) of section 17. 
Therefore, the lease for life set op by the 
defendant was invalid on account of its not 
having been made by means of a registered 
document. The view of the Court below is, 
tbeiefore, correct and I accordingly overrule 
the contention of the learned Vakil on behalf 
of the appellant. 

The learned Judge has further held 
that the settlement was conditioned 
open the defendant rendering service to the 
plaintiff and that, as admittedly he 
refused to render the service demanded of 
him, be became a mere licensee or a tenant* 
at'will aod was capable of being ejected 
at the will of the landlord, This view is 
also contested, and it is said that the 
defendant was at least a tenant under the 
Transfer of Property Act though without 
a proper aod valid document of title, and 
that be would not be ejected without 
proper notice onder section 106 of the 
Transfer of Property Act. There is no 
doubt that the defendant was not a trespasser 
at the time when he was brought on to the 
laod, but his tenure was a service tenure 
only according to the finding of the District 
Judge which I have no reason, upon the 
evidence in the case, to differ from, and, 
as a matter of fact, no argument has been 
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addressed to me to show that the Boding 
ot the Judge wa<i io any way improper 
or iDOjrrest, The lease of a servioe tenure 
expires when the servioe oeases. In the 
present ease, upon the admission of the 
defendant, he refused to render the seryioe 
demanded of him by the plaintiff. A ser* 
yiee tenure-holder is not entitled to any 
notiee for, after his failure to fulBl the 
oondition upon which he held the land, he 
beoomes a mere trespasser. This view is 
supported by the ease in Alha<iuUi v. 
Qovtnda (1) the fasts of whish oa^e are 
similar to those of the present ease, vide 
also Budh v. f'arbati {2) and Sanchi* 

ram De Behari y. Hara Priya Thakurani 
(3). As against these authorities Mr. Mukher- 
jee quotes the ease of .lyotiah Okandra 
Muheriee v. Bamanatk Bhadra (4). That 
ease is distinguishable. In tha^- ease 
it was held that the defendant was 
holding the house on rent whieh was to 
be remitted in lien of the professional 

serviee rendered by him as a Doctor to 
the plaintiffs. It was rightly held that the 
settlement amounted to a monthly lease 
under sestion 10& of the Transfer of Pro¬ 
perty Aot that it required 15 days' notiae 
for eieoting the defendant. On the other 
band, the oase of Qobinda Okandra Qhose 
fiiiu>aa V. ^andadulal Hut (5) supports the 
view taken by the learned Judge that 
the defendant was, at the utmost, a tenant- 
at-will or by sufferanae and as such he was 
not entitled to any notiee. The ruling io Atha- 
kuUi V. Qotinda (1) is based upon the earlier 
antboritiee of that Court and is ooosietent 
with prineiple. The defendant was, therefore, 
not entitled to any notiee. As a matter of 
faet, this ground was not taken in the 
written statement; no issue was raised upon 
it aodf soosequeotly, the points were never 
raised io the Courts below. 1 do not thiuk 
that it is open for Mr. Mukberjee to raise 
the point for the first time in aeeond appeal 
and even if be was entitled to do sc, I 
have shown above that there is no aobstaneo 
in it. This obviates the neeessity of going 
into the authorities sited by Mr. Mukberjee 
to show that the title of the defendant 

(1) 16 M. 97i 6 lad. Deo. (n. b.) 776. 

?2) 20 A. 6621 4 A. L. J. 666| A. W. N. (1U07 ) 231. 

(8) 46 Ind. ru. 611. 

(4) 32 0- 24'^. 

(6) 46 Ind. Cae. 817; 27 0. L, J. 623 at y. 624. 
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was not neodssarily invalidated for want 
of having a registered deed when be 
was in aotual possession of the land in 
suit. 

The next oonteotion is that the plaintiff 
being a part proprietor ts not entitled to 
ejeot the defendant. The learned Distriet 
Jcdge has olearly shown that, asoording to 
the oavse of the defendant himself, the plaintiff 
was exslusively managing the entire property 
and that he was in possession of the same 
and that be representing the IB-annes 
proprietor granted to him the lease to oooupy 
the Und. The name of the plaintiff. Ram 
Pra<)ad La), alone ie reoorded as being in 
exolusive pos^^ession of the plot in question 
iu the Survey Record of Rights. The other 
CO proprietors of the village had obviously 
allowed the pliintiff to hold the property 
exolusively and the appellaut accepted him 
as the sole ’owner thereof and competent 
to deal with and settle the land with him. 
The plain'iff is, therefore, entitled to eject 
the defendantr, who, as held above, were 
mere trespassers on the land after they 
refused to reader service to the plaintiff. 

It is immaterial that summonees were not 
served upon some of the pro jorma defendants 
as alleged by the appellant. The plaintiff 
was alone entitled to bring the suit to eject 
the defendants. 

The resolt is that the appeal is dismissed 
with costs. 

Appeal ditmUtid, 


MADRAS HIGH COURT. 

Appial io*in8T Ubdir No. 265 or 1919 
Civil Rivisiom Petitio* No. 566 

or 1919. 

April 28, 1919. 

Trutni ;—Justice Sir Abdnr Rahim, Kt., 
and Mr. Jnetioe Napier. 

T. S. MANIOKA GRAMANAI— 

PlTITlORBR—APPXLLAHT 

K. K. PARASURAM MUDBLBY ardotbies 

— RtePOIf DEBTS. ^ 

Oivil Proctdurt Codt {Act V of 1908 ), «. 47 , 

0. XX/, rr. 97, 98, U\t^Aw:tion.pureha$$r ufuur 
money decue, ichether repreeentaUi'e oj Jndymenf 
dehlor. 
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All auction.piirL'huscr uiidor ii s^iiiiplo luimoy 
decree ia a roprosontAlive nf tlie juilutneiit-'lvliior 
for the purpose of Order XXI, rule ♦ ivil I’fj- 
ceduro Code, a^ainat whom procoedinj'S can be 
taken under eectiou I4« of the Code. 

Appeal againet the order of the Diatriot 
Ooart, ChingleDot, in Civil Misoellauecaa 
Petition No. 641^ of 1917, in Original Sait 
No. 6 of 1914 and Civil l^evision Petiti'n 
under eeetion 115 of Aat V of 1908 and 
eeotion IU7 cf the Goverr-ment of India 
Aot of I9l5, praying the High Coart to 
revise the same orderof the District Coort, 
Ohiogleput, 

Messrs. A. Kriihnasreami Aiyar and A. S. 
yiiv'jnatha Aiyar, for the Appellant. 

Mr, 0. Naroiimhachariar, for the Respond* 
enti. 

JUDGMENT. 

NiPKiB, J,—Appeal against Order No. 255 
of 1919 is an appeal against the order 
parsed in the Dietriot Conrt cf Cbinglepot 
on a petition under Order XXI, role 9/, 
Civil Procedure Code. There is no dispute 
about the faots. The petitioner was the 
purobaser at a sale in a mortgage suit. 

The 4tb respondent porohased the pro* 
perty onder a money decree in a suit Sled 
after the deoree in the mortgage suit. The 
lower Court held that the respondent was 
a person who same within the misebief of 
role 98 of Order XXI end was not pro* 
tested by thsi language cf rule 99. He 
baeed bis decision on a certain ruling of 
this Conrt to the effect that a person in 
the position of the 4th respondent was 
really a representative of the judgment* 
debtor and that, therefore, his rights should 
properly be adjndieated on in execntion 
proceedings. 

This was before the decision of the Full 
Bench in Veyindramuthu Ullai v. Maya Nadon 
\ 1 ), wbiib case came before my learned 
brother ae Officiating Chief Justice and two 
other learned Judges. It was held by the 
Full Bench in that case that, in eironmstanaes 
axaotly similar to these, the proceedings 
were properly taken under section 47 and 
•hat the auction purobaser is a representa* 
•lye of the judgment-debtor. It is now 
Mgued before ue that, although the Pull 
Bench have held that he is a representative, 
the Foil fienob bad not before them for 


aan ^07, (19 0) M. W. N. 

WM 20 M. L. T. 891, 88 M, L. J. 32 (F. B.). 


decision the oinstruotion of the language cf 
roles 98 and y9 of Order XXI, Civil Procedure 
Code. That is so. Bat if we most hold 
that roles 18 and 99 do not apply to 
persons in this positioo, the result would be 
to make the decision of the Full Bench 
entirely infruoluous. We must, therefore, 
see if it is not possible to give socb a 
meaning to the language in rules 98 and 
1:9 as will reconcile them with the rights 
arising out of section 47. It seems to me 
that this can be done by the application 
of section 146 of the Cede. That section 
eays iha», save as otherwise provided by 
this Code or by any law for the time being 

in foror, where any proceeding may be 
taken or application made by or against 
any parson, then the proceeding may be 
taken or the application may be made by 
or against any person claiming under him." 
There carmt be the slightest doubt that 
words ‘oUiming under him"are wide enough 
to cover the position of this auction pur- 
chaser. The decision of the Full Beneb 
and the ruling of their L)rd 8 hip 3 of the 
Privy Council as far back as Protunno 
Kumar Satyal v. Kali Das Sanyal (2) are 
sufficient to establish this proposition. If 
therefore, we read these words “olaimiog 
under him" with the operative rules 98 
and 99 we get a perfectly clear position, 
namely, that when the jodgment-debtor 
or other person claiming under him or a 
person acting at bis instigation causes obstruc • 
tioD, be may be removed and, conversely 
where the Court is satisOed that the resist* 
ance or obstruction was occasioned by any 
person other than the judgment-debtor or 
any person claiming under him in good 
faith to be iu possession on bis own account, 
that ip, a stranger who based hie title on a 
title entirely outside the proceedings, be 
cannot be removed. This is, I think, the 
oorrest view. I would, therefore, dismiss this 
appeal with costa. 

Civil Revision Petition No. 566 of 1919 ig 
dismissed with costs. 


Abppr Bahiu, j,—I agree, 

M. C. P. 

Appeal and petition dUmissed. 


(2> 10 C. 68^, 19 I. A. 168j 6 Sur. I>. C. J. 203i 0 
Ind. Doc. (N. s ) 808. ^ 
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PATNA HIGH COURT. 

LtiTiRS Patent Appeal No. 65 op 1919. 

Deaember 7, 1S20. 

Pre#en<i- Sir Dawfon Miller, Rt., 

Chief Jastioe, aod Mr. .lastioe Rose. 

RAGHO PRASAD SINGH and others— 

Appellants 

verms 

JADUNANDAN PRASADSINGH 

AND OTHERS—RlSPONDBhT.?, 

Limitation Act (IX of Sch. I, Art. 1H2 (2) 

—^Eseculion of decree — Ap}cal, ili/tmistfil of, for 
default — Limitation, commencement of, 

Wliero th(*ro hns been an appeal from a decree 
and that appeal lias boon pmporly presented and 
is within time, any order nf the Appellate Court 
disniissinf? the appeal or putting an end to the 
appeal in any way is either a <lecree or f)rder within 
the moaning »'f clause (2) of Article 182 of Schedule 
1 to the Limitation Act, and limitation for the 
execution of the decree begins to run from the 
date of the decree or order of the Appellato Court, 
even where the order of the Appellate Court is not 
capable of execution and the decree to be exe¬ 
cuted is the decree of the Original Court, fp. 807, 
col. 2.J 

Letters Pateot appeal against the jodg- 
ment of Mr. Jastioe Daes, dated the 4th 

July 1919. 

Meeers. Fukhruddin and S, Dayal, for the 
Appellants. 

Mr. Rat Ourutcran Prasad for the Respond' 

eots. 

JUDGMENT, 

Millbb, 0i J.—This is an appeal andertbe 
Letters Patent from a deoieion of a Single 
Jndge of this Oonrt, dated the 4th Joly 
1917. 

Od the 27tb Jane 1914 the appellants 
obtained judgment in a enit instituted 
against them by the respondents in the Oonrt 
of the Subordinate Jndge of Patna. The 
deeree wbieh dismissed the enit awarded 
eoats to the appellants. The respondents 
snbeeqnently appealed to the High Oonrt 
from that deeision bnt failed to pay the 
printing eoets, aithoogh several extensions 
of time were granted for the purpose. 
Finally, on the 6th November 1917, the 
mailer wae plaeed before a Division Bensh 
of the Oonrt and the appeal was 
dismissed for want of proseention. Up to 
that time the appellants had taken no 
etepe by way of exeention to enforoe their 
deeree for ooite made in their favour by 
the Sobordinate Judge on the 27lh Jane 


1914 bnt had awaited the desision of the 
High Oonrt in the pending appeal. Oo 
the 2l8t Marob 1913 the appellants applied 
for exeention bnt were met by the objeo- 
tion that the applioatioo was barred by 
Artiole 182 of the Indian Limitation Aot, 
1908, more than three years having elapsed 
sinoe the date of the deeree. In answer 
to this objestioD the appellants eoniended 
that, as there bad been an appeal, the 
period of limitation was extended to three 
years from the date of the 6oal deeree or 
order of the Appellate Oonrt onder the 
provisions of olanse (2) of Artiole 182 of 
the Limitation Aot. The learned Snbordi* 
nate Jndge who heard the objeetion eame 
to the ornelnsioD that the period of 
limitation was three years from the order 
of dismissal of the appeal passed by the 
High Court on the 6th November 1917 and 
that the applioation for exeention was not 
time barred. He aooordiogly made an order 
dismissing the objeetion. 

The respondents appealed from that order 
to the High Oonrt. The appeal was heard 
by a Single Jndge of the Oonrt. The 
learned Judge considered that the 0 M 6 

was governed by the deeision of the Jndieial 

Committee in the ease of Abdul idajtd v* 
Jatcuhir Lai (l). He aseordingly allowed 
the appeal, overruling tbe deaicioo of the 
Sobordinate Jndge, and dismissed the appli* 
oation for exeention. 

From that deeision the appellante have 
preferred this appeal. So far as the 
182nd Artiole of tbe Limitation Aot is eon* 
earned, there appears to me, with 
reepeot to tbe learned Jndge, to belittle 
donbt as to what the exact interpretation 
of that Artiole ought to be. The period 
for exeootioD of a deeree or order lo 
primarily three years from the date of the 
deeree or order whioh it is eonghl 
to ezeonte. By elanee (2), however, in the 
third eolnmn of the Artiole where there 
has been an appeal the date from 
tbe three years limitation rnne is w 

to be the date of the 6nal deeree or order 

of the Appellate Oonrt or tbe withdrawal 
of the appeal. Now, giving their 
interpretation to the worde in enb elaase W 


) 23 Ind. Cat. 64®! 38 A. 860i 12 A. 
lom. h, B.806, 10 0. W, N. 968 i^ O.L. /. 
27 M. L. J, 17, (1914) M. W. N. 486, 18 M. L. T, 
L. IV. 483 (P. 0.). 
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I flhoald iay that where an appsal has 
beeo inetitated then the period of litnitatioo 
19 extended to three years from the date 
of the 6nal dearee or order in that appeal. 
In the present ease it is not dispoted that 
there has been an appeal and that the 
presentation of that appeal was within 
time. It ean hardly be disputed that 
there has been a final order in thatapoeal 
beoaose the appeal was dismissed by a 
Division Benoh of this Court af^er eon* 
sidering the quesiion cf whether any further 
indulgense should be granted to the appel¬ 
lants who had failed to oomply with the 
ppoaedure requiring them to deposit eer- 
tain printing aost*. Thni that order is final 
I think there ean be no doubt, bosau-e it 
finally disprsed, so far as that appeal 
was eonaerned, of the rights of the parties. 
The learned Jud^iet however, aonsidered that 
the ease was governed by the deoisinn of 
the Jadiaiai Committee in Abdul A/ajidv 
Jawahir Lai (1) (u6i lup). It is neaeesary, 
therefore, to aoneider what the effeet of 
that deai^ion was. Two points arose for 
deoiaion in that case. The first was whe¬ 
ther an appliaation, wbiah was barred by 
Artiale 179 of the Limitation Aatthenin 
forae at the expiry of three years from 
the date of the dearee, aould be revived 
b^y the operation of the Civil Prooedure 
Code whiah oame into forae at a la^er 
date. We are not oinaerned with the deai- 
jion on that piint but the chief mstter 
•or argument in thit appeal ooneeroed the 
qaestion not as to the oonstruation of what 
W nov Artiale 1*2 of the Limitation Aat 
but the aonsiruation of Artiale 180 cf the 
previous Aat whiah oorreaponds to Artiale 
183 of the present Aat. It is only oeoes- 
jary to look at Artiale 183 to see that 
there is a oonsiderable differenae between 
that Article and Article 182 Article 183 
provides for a limitation period of 12 years in 
the ease of an application to enforce an order 

of Hia Majesty in Oounail and the period of 

12 years begins to run from the time when 
a present right to enforce the judgment, 
dearee or order accrues to some person 
•apable of reUasiog the right and the 
question to bs determined in that case 
was not whether sub-olause (2) of the 
present Artiale 182 oame into operation 
out whether what is now Article l83 came in. 
t operation in the sironmstanoes of that ease. 


What happened there was that there bad 
been granted by the High Court leave to 
appeal from a decree of the High Court 
to the Privy Counail. On the 13th May 
1901 the appeal before the Privy Council 
had been dismissed automatiaally because 
of the failure on the part of the appel* 
lant to proaeoule his appeal and the question 
for determination there was, whether that 
automatio diemiAtal of the appeal for want 
of proseention was an order of His 
Majesfy in C'^nnejl within the mean* 
ing of ArtioleleO (.f the previous Aat. Their 
Lordships came to the aonolasion that it was 
not and that, therefore, there was no order of 
the Privy Counail which eocld be enforced 
at ail It was a mere automatic dismissal 
of the appeal to His Majesty in Counail and 
was not eoab an order in ('ounail as aould be 
enforced under Article 180 of the former Aat. 
Therefore, that Artiale did not apply and 
the limitation period was not 12 years as 
therein provided but was three years from 
the date of the only dearee that they aould 
exeeute and that was the decree of the 
High Court made considerably more than 
three years before the appliaation for 
execution. But when we turn to the Article 
upon the interpretation of whiah the present 
appeal depends, it seems to me that it is 
quite clear that, where there has been an 
appeal and where that appeal has been 
properly presented and is within time, any 
order of the High Court dismissing the 
appeal or patting an end t) the appeal in 
any way is either a decree or order within 
the meaning of the present Artiale i82, clause 
(2), and t think tha^, although it may be 
that in miny cases suab an order is not 
an order of which execution aould be sought, 
this is not necessary under the wording of 
the Artiale itself. Even assuming that the 
dearee whiah it is sought to execute is in 
the present case the decree of the Subordinate 
Judge, nevertheless, in my opinion, under 
Artiale 182 the three years limitation {orpre> 
senting an appliaaM'on for eieoution of that 
dearee dots not begin to run until the final 
order of the High Court whiah puts an 
end to the appeal, and this view seems 
to me to be borne out by the fast that 
it is not only a dearee or order of tbs 
High Court which is oontemplated by sub* 
alause (2) but even the withdrawal of the 
appeal would he eoffiaient within the terms 
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of that oKare to revive the period of 
limitaticn. It wonid be a Etraoge thing if 
the period of limitation were to be revived 
where the appellant withdraws his appeal 
aod yet it were not to be revived in oases 
where the appellant, instead of withdrawing 
bis appeal, allows the appeal to be dismissed 
by defaalt. I oannot believe that this was 
the ictention of the Legislatare. The wording 
of the olaose appears to me olearly to be 
wide enoDgh to oover the oiroamstanoes of 
ibe present oase and, with great respeot to 
the learned Jadge, 1 think that he has 
Dot snfBoiently realised in dealing with the 
desision of their L-^rdships of the Jodioial 
Committee in the ease referred to that that 
was not really a deoieion upon the Artiole in 
qoestion at all bat dealt solely with the 
qaestion of whether there had been an order 
in Connoil nnder Artiole 183 whioh ooald 
be ezeoated so that the period of limitation 
was 12 years within that Artiole. 

Another deoision of their Lordships of 
the Privy Connoil was also relied apon in 
whiob the qaestion of (he interpretation of 
Artiole 182 was raised. That was the oase 
of Batuk Nath v. ^funni Dei (2). That oase 
appears to me to oarry the argamont no 
forther. It was a oase where a petition 
of appeal was presented to His Majesty 
in Ooanoil and it was not properly lodged 
by the appellant. The Registrar aooord- 
ingly dismissed the appeal for non-proseoation 
under role 5 of the Standing Order in 
Ooanoil of the 13tb June 1853 then io 
foroe and the qaestion for determination 
there was, whether snob a prooeeding was 
within the meaning of Artiole 182 a final 
deoree or order of Hie Majesty in Ooanoil 
so as to oome within the words of Artiole 
182, olaase (2), whiob refers to a final deoree 
or order of the Appellate Ooart. Their 
Lordships oame to the oonolasion (hat there 
was in faot in the oiroamstanoes whiob I 
have mentioned no order of His Majesty 
io Ooanoil diemiseiog the appeal nor was 
it neoeseary that any eaob order shoold be 
made in the appeal and Sir John Kdge 
who delivered the jadgment of their Lord* 
ships’ referred to rule 5 of the Order in 
Connoil of the 13tb Jane 1S53 acd observed 

(2) 23 lad. Can. 644) 36 A. 2S4) 18 O. W. N. 740) 
12 A. L. J. 696: 10 0. L. J. 674, 16 Bom. L. K. 360) 
27 H. L. J. )| 10 H. L. T. 1, 1 L. W. 7^0, (1014) M. 
W. N. 437i 411. A. 104 {l\ 0.). 
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that noder that role the appellant or bii 
agent not having taken effeotnal steps for 
the proseontion of the appeal the appoal 
stood dismissed witboat any further order. 
Now, the ground npon which that deoision 
was oome to cannot possibly apply in the 
oaee of an order made by the High Oonrl 
in an appeal of ibis natnre for the simple 
reason that an appeal presented to the High 
Coart is not antomatioally dismissed and 
oannot in faot be dismissed withont an order 
made by the High Ooart itself, when the 
matter is oonsidered not neoessarily upon the 
merits of the oase bat is oonsidered and 
dealt with. The deoision whioh I have jnst 
referred to appears to me to be no aathority 
for the proposition that an order made in 
oiroamstanoes in whiob the order was made 
in the present oase is not an order within 
the meaning of Artiole 182, olaase (2) of the 
Limitation Act. In roy opinion this appeal 
eboald be allowed and the deoieion of the 
learned Judge should be overruled and the 
order of the Subordinate Judge ehonld be 
restored. The appellants are entitled to 
their oosts. Hearing fee before Mr. Jnstiee 
Das and in this appeal eboald be assessed al 
two gold mohurs in eaoh ease. 

Rosp, J.—I agree. 

Appeal alloufM, 


MADRAS HIGH COURT. 

Civil Revision Petition No. 456 Of 1919. 

March 16, 1920. 

Present Justice Moore. 

ARUMUGA CHETTIAR—DiriKOiKT No. 1 

—Petitioner 


versus 

RAMANADAN, misoe btGoiedun 
THENUKODI ATHAL—Puinriff 

—Resposdent. 

milatian Act <lXof 1908), #. ig^AcknoxpU^ment 
,U 4 r e 3 pre$$inff mllingneu to jwy amount due on 

Mr{$on of accounts 

stAlomoiit contoinod in n lottor ‘J*®*: 
pa.iion ofaoc^nntB any amount is 
Iho writor of tho lottor ho . 
a no adinUBion that ho , . Jd 

on addroBwdand ‘'npliee a promI«6 
onioquontly a a«mciont '»«knowlod^ont ot 
lity undor Motiou 19 of tho Limitation Act. Ip. 

col. V.] 
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BilDTANlTB MARTO t;, SBTAM MAUD, 

Petition, noder fieetion 25 of Aot ( X if 
1887), praying; the High Coart to reyne 
Ihe deoree of the Coortoftbe Subordinate 
Jadge, Negapatam, in Small Caufle Sait No. 
18-^ of 1918. 

PACTS appear from the judgment. 

Mr. R. SrinivaBii At'v'Jngar, for tlie Peti¬ 
tioner.—The aoknowledgment of liability ie 
at least only eonditional on aoeiauts being 
immediately compared. There is a repadia- 
tion of liability when it is stated tint the 
amoont mentioned in plaintiff's notice was 
not doe by the defendant. The defendant 
offers to pay only if a comparison of the 
aocoants discloses a balance against him. S^e 
Naravana$tcamy Mudali v. OangadJura J/u./afi 
(1), ballipragada Raniimwtfii r. Thammanna 
Qopoyya {2) and Aniiippa Chi'tty v. Devj- 
rajulu Naidoo (3). 

Mr. A. M, IfaAm Sahtb, for the Respondeot. 
The case is covered by the principle of the 
Fall Bench roling in 3/a«irom Seth v Seth 
Rupchand (4). There is an admission that 
there are dealings between the plaintiff and 
defendant, ooapled with a promise to pay 
whatever may be foand dae on a scrotiny of 
the aosoQots. That ie saffioient acknowledge 
ment to save limitation onder section IS of 
the Limitation Act. 

JUDGMENT.—The point for determina¬ 
tion is, whether the letter, Exhibit B., sent 
by the defendant’s Pleader to the plaintiff’s 
Pleader constitoted a saffioient aoknowledg- 
ment of liability onder section 19 of the 
Indian Limitation Act, to save the soit from 
being barred. 

The following sentences are relied on by 

the respondent as containing the aoknowledg- 

ment of liability 

. * 

In CA96 tb6 QQ^OQDt 16 OOTBpftrdd DOW* 

Bod if any amount is found duoi my alisot 
ii proparsd to pay it« Tba amount mao* 
tioned in yoor notice ie not doe as per yoor 

aesoont, 

Ae my client ie not aware of certain 
amoonta contained in the katehita$ given to 
the aforesaid person it is not possible to set 


(l) A8 iQd. Caa. 89; 37 M. L. J. 353. 

(2r 3*) led. Caa. 675; 49 M. 701; 4 L. W. 48; 20 M 
L.T. 129i3l M.L. J 231. 

30 M, 0«J 10 il, L. T. 251 
2 M. W. N. 225; 21 M. L. J 1024. 

n w I? S; * *'• Bom L. R. 501, IC 

‘u”' a A L I .526; 10 M. L 

J. 803; 2 N. L. R. 180; 38 I, A. 10.6 0.,. 


right the aocoont of my client. I am, there¬ 
fore, instructed by my client that your 
client should be maie to give forthwih the 
kuchituB and accouiits and on getting them 
oimpared should receive the amoant foand to 
be due." 

The qiestion is, I think, covered by the 
Privy Council ruling in SJaniram Seth v, 
Seth Rup'^hani (4). The statement in the 
letter contained an admission that the de¬ 
fendant had dealings with the plaintiff and 
implied a promise to pay, if he should be 
foand to be indebted on the account being 
gone into. An acknowledgment of liability, 
shooll the balance turn out to be against 
the person making it, is a sufficient aoknow- 
ledgmer^t under section 19 of the Limitation 
Act. 

The oases cited by the learned Vakil for 
the petitioner, Naraymtutramy Mudali v. 
Qangadhara hludali (1), Ballapfagada 
Ramamurthi v. Thammanna O')poyt/a{2) and 
Andiappi Ohetiy v. Devzrauilu A’a»ci';o (3), are 
clearly dietingoishable from the present case, 
as the aoknowledgment was conditional. 

I cannot accept the contention that the 
acknowledgment of liablility in the Vakil’s 
letter was conditional on tiie aocoont being 
at once compared, which was in fact not 
done. No objection was apparently taken 
to the correctness of the plaintiff’s aoooants 
which were filed in the lower Coart. There 
is no force, I think, in the contention that 
the Vakil had no aatbority to send the letter 
on behalf of bis client, and this question was 
not raised in the lower Coort. The petition is 
dismissed with costs. 

M. C f. 

Petition dismissed. 


PATNA HIGH COURT. 

PiRSr OiviL Appeal No. 21 or 1916. 
December 15, 1920. 

Preienti —Sir Dawson Miller, Kt., 
Chief Jastice. and Mr. Jaatice Ross. 

BAIDTANATH MAHTO—Dbvbndant 

—Appillamt 

versuB 

SHVAM MAHTO-PoAIntifpand 
UPENDRA M aHTO AMP OTHERS 

D^FINDaW’S^HeSPONDENTS. 

Digrtari fc«ure—Dlgwor, can grant perma* 

nfnt Ic'ue or acquire in/ereit in ira^fe tan<i. 
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BAIDTANITH MABTO t’. PHYAM MIHTO. 

A digunr raiuiot ritlior Jrnnsfpr tlip Innclfl com¬ 
prised in tlic rli'iunri yrniu to another fo as to 
create an interes-t in tlK-ni l)j- pernmnent lease, 
nor can ho liini^elf actitiire any interest in tlio 
nnenltivnted Inrnl, siicli as jungle or waste land 
wliicli is eomprisetl within the .Utn/ra. fp. aOO. col. 

l.J 

Appeal from a deeieion of the Subordinate 
Jadffe, ManbhuTu. dated the -ith Ootober 

1915. 

Mr. S. C. 3/i//ra, for the Appellant. 

JUDGMENT. 

Millir, C. J.—This ifl an appeal by one of 
the defendanta in the suit af]:ainet a deaision 
of the Sobordirate Judj^e of Manhhuro, dated 
the 4th Oitcber 1915. The case haa taken a 
lonjf time to •ome on for hearing btoanae 
there have been various eubstitotioue owing 
to the death of arms of the parties. The 
plaintiff, who was the son of one of four 
brothers, instituted the suit claiming partition 
against the deaeendants of his unole, Batshnab 
Oharan, and against the widow of another 
unole. Sridhar, and against a third unols, 
Bholanath, himself, his own father’s name 
being Lakshmi Chatan. The olaim wa% for 
partition of oertain properties alleged to 
belong to the family jointly. The eldest of 
the four brother^, Baishnab Charan, was 
during his lifetime the Digwar of Mnuta 
Obargali. He left three eons Mahendra, 
npendra and Makuuda who are the dofem ants 
Nos. 1, 2 and 3 and on his death Mat'endra 
was appointed Digwar of the same property 
in plaoe of his father Maher.dra died after 
the suit was instituted and his son, Bairlyanatb, 
thereupon beoame the Digwar in his turn. 
He also has died since that time and is now 
represented by his mother. 

The properties in suit are oomprised within 
five Mauzos, it., (.hargal', of which Baishnab 
and after him his de^oendant^ were the 
Digwars, Barasir i, Agaya, Lakhanpur and 
Ketankiyari. The plaintiff’s oase was that 
oertain areas within these Mautat had been 
acquired by difTerent members of the 
family and were the joint property of them 
all aud be olaimed a fourth share of these 
properties as being a dessendaot of cno of 
the four brothers to whom they belongtd. 
The dtfeudants. other tbac those desoended 
from Baishnab, offered no opposition to the 
present euit, and olaimed, just as the plaintiff 
did, that these properties were the proper 
Bubjaat of partition and they olaimed to be 
•otitied to their proper abaro. 1 have 
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already mentioned that, so far as the proper* 
ties in Chargali are oonoerned, they were 
si ustfd within a Digwari vyiage of wbiob, 
after Baisbrab, Mahendra was the Digwar 
at the institution of the suit. With regard 
to Barasini, Agaya and Lakhanpur it 
appears that these were in the possession of 
the defendant Bholanatb, the plaintiff's 
■ nole, who at that time exeroised the ofiBse 
of Sardar Digwar over these Maueat. Before 
Bbolanath’e time his family and that of 
the plaintiff had apparently no interest in 
either Barasini or Agaya or Lakhanpur. 
The fifth village in wbioh it is olaimed 
there are oertain ijortions of land belonging 
to the family ie Ketankyari but, so far as 
this is oonoerned, the learned Subordinate 
Judge has dismissed the olaim and there is 
ro appeal with regard to that portion of the 
oase. In addition to the land which le 
olaimed ae tbe snbjeot of partition oertain 
moveables, soob as bollooke and oarts 
farm implements at these various villegeei 
are also olaimed ae the sobjeot of partition 
by the plaintiff and there is also a oertain 
qoanti'y of grain wbioh was held ^ for 
tbe purposes of a paddy boaioess 

and if the plaintiff ie entitled to partition 
at all it ie proved that tbe family was a 
joint family at the time when 
was in^ti'Dled and it has been found by 
tie learnid .Indge that the paddy mahajant 
bu^mris was in fast carried on for t e 
bentfir. of the joint family. Unless, tbert* 
fore, it oan be shown by tbe appellarit, w o 
was the Digwar at tbe time tbe suit was 
instituted and whose euooeseor hae^ been 
appointed in bis plaoo and ie now the Digwar, 
that the paddy lending bueiieso was not a 
joint family affair but a separate business 
oarried on by Baishnab and afterwar s 7 
Mahendra and bis branch of tbe fanny* 
follows that the plaintiff must suooeed as W 
that portion of bis olaim. 

The learned Judge found as a ^ 

tbe family was a joint family and ®. 

properties olaimed bad been aoqnired 
one or other of tbe members of «« 
family at tbe time when they were joint i 
eetaie acd that they sonld be partitioned 
in tbe present soit, that ie to eay, 
eioept those within Moosa Ketankiyari. 

From that desiaion (he "nj 

represents Baiebpab’s bransh of the fanuy 
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B8 the bijjwar of Obargali has appealed 
and bis maio obje«tioD is that the properties 
in question form part and paroel of a 
Digwari grant and they ooold not, at all 
events so far as Ohargali ie aoneerned, be 
either transferred by the Digwar to other 
membere of the family so as to make them 
joint family property either as ealtivating 
tenants or under any larger interest sash 
ae a permanent lease, besause this would 
be entirely sontrary to the conditions under 
whiab SQoh a grant is made to a Digwar. 
That this proposition as a general proposi¬ 
tion of law is asourate I do not think aan be 
denied. There is aothority for it in the case of 
Grant v. Biing$i Deo (1) where it was distinotly 
laid down that a ohatwal (whioh for this 
purpose may be regarded as the same as a 
Digwar) is not oompetent to grant a lease 
ID perpetuity and his suoaessors are not 
bound to reeognise sush an inoumbranoe, 
That ease, which was decided in 1671, was 
Mferred to with approval in 1901 in the 
High Court at Calcutta in the case of 
Naratn MulUc^ y. Badi Roy (2). The head-note, 
which alone it is necessary to refer to, 
says that as a general principle a ghalteal 
18 not oompetent to grant a lease in per- 
petuity and that his suooeseor is not bound 
to recognise such an iocombranse. A lease 
granted m perpetuiiy to the plaintiff in that 
flnit by the defendant No. 7 who was 
a g/ic/Kifll jointly with the predecessors of 
the other ghalval defendants was held to 
be inoperative even as against the defendant 
No. 7. As the Digwar holds his property 
by virtue of bis (IFiie aud cannot bind his 
auioessors by granting any permanent leases 
without the consent of the Government 
for that purpose it follows that, in so far 
as the properties in suit may be claimed 
by reason of any permanent leaso granted 
to any of the members of the family, that 
lease is not binding upon the suoae.-sor of 
the Digwar who granted the leaie ani, 

ID so far as the properly aomprieed in 
Uhargali is aoneerned, it seems to me also 
tc follow that the Digwar himself cannot 
grant a tenancy to the members of the 
joint family including himself because he, 
being (be proprietor for the time being of 
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the property, cannot grant himself a lease 
of that property as a oultivaiiog tenant. 
It is impossible, from the plaint in this case 
and it is not easy from the evidence, to dis* 
cover exactly the nature cf the interest in the 
property claimed in 5/auea Ohargali by the 
plaintiff; that is to say, whether it was a 
mere cultivating right or whether it was 
something larger in the nature of a perma< 
nent lease or tenure, but in any case il 
seems to me that the plaintiff, by setting 
up that bis family have acquired any oo 
parceoery rights in the Digwari property 
by grant from the Digwar himself, must 
fail. The Digwari grant is not a matter 
whioh in iti^elf cannot be the subject of a 
o^'parrenaiy. One of the points for considera* 
tioD in the case was whether the properties 
which were claimed in Ohargali were the 
self-acquired properties of Baisbnab or 
whether they bad been acquired by him 
during his term as Digwar as his own 
self-acquired properties, and not on behalf 
of the joint family, but, whichever way 
the case is locked at, it seems to me 
equally clear that if these properties were 
acquired by Baiehnab during the term of 
his r.ffio3 as Digwar such an acquisition 
oannet for a moment be allowed to stand. 
It is quite clear from the documentary 
evidence that what was granted to Baisbnab 
as his Digwari properly wae the whole of 
Mnuia Chargali, and he, being in as Digwar 
cannot acquire in that property any other 
interest either by clearing aud cultivating 
the jungle land or in any other manner, 
because we find, on turning to the appoint¬ 
ment of his son Mahendra and the document 
may be taken ae in the same terms ai 
the grant made to his father, that he is 
appointed Diijwar of the village of ghatieali 
upon the terms of rendering Government 
service faithfully and honestly ; and it is 
provided that be should not bs able to 
transfer by mortgage or rale or in any 
other way any portion of the ghalwali 
lands and if it bo necesFary to settle any 
land he shall not be able to do so without 
the order of the Deputy Commissioner; 
that be should not be able to bold pcsses* 
sinn of any lands in excess of ibe ghaiuali 
lands mentionid alleging tke came to be 
gh iicaJi that be aball properly look 
after the jungle in the said Mut/ra and shall 
pot out or sell any wood from the jungle 
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or settle the said joDgle with any ooe 
witbont the permissioo of the Depaty 
Commissioner. There is a farther probibi' 
(ion aorainst settling the sab soil of the 
Mauta with any one and his term of oflQse 
is restrioted in this way, Yon will possess 
and enjoy the said ghotwali lands as long 
as yoD will hold the offise of ghatital 
and fnlfil yoor doties properly, and regularly 
pay the rent. And if (or any reason yon 
are dismissed from the said offioe then yoa 
will have no elaim to the said lands.” The 
lands there given to Mahendra as Digwari 
or ghatwnli are desoribed as the Mauza 
known as Cbargali in Fargana Ohharra ; 
and what the land aomprised is shown 
from a oertiBed oopy of the list of names 
of Digwars and ghatwaU within the 

jarisdiotion of the town of Parulia for 
the year 1859. There the land is desoribed, 
nnder the heading whether the Sirdar gets 
a salary or holds a jagir^ thos "the Mauta 
Ohargali forms a Digwari" whiah means 
that it belongs to the Digwar and there 
is no Sardar Digwar who gets a salary. 
It is clear, therefore, that the whole of 
Mauta Chargali was aomprised in the 
Digwari grant. In these oiroamstanaes, it 
seems to me that there oannot be any doubt 
that the Digwar himself oannot either 
transfer this land to another so as to areate 
an interest in it by any permanent lease 
nor oould ho himself aoqaire any interest 
in the unonltivated land suah as jungle or 
waste land wbiob is oomprised within (he 
Mauza\ and, therefore, whether the interest 
whioh is now alaimed by the plaintiff was 
what had originally been jungle land but 
bad been brought under aultivation by 
tbe Digwar Baisbnab, or whether it wss 
some land of wbioh a permaneut lease 
was granted to tbe other members of the 
family, in either aase it aannot fcrm 
any joint family property to whiah the 
members of the family aould have a valid 
•laim. 8o far, therefore, as the property in 
Ohargali is onnaerned, I think that the 
judgment of the learned Sabordinate Judge 
must be set aside. 

With regard to tbe rest of the property 
wbioh it was deoreed should be partitioned 
that is situated in Barasini, Agaya and 
Lakkbanpur. With regard to that in Agaya 
and Lakkbanpur as well as that in Barasini 
it appears (hat that is held or was held 


at the time the salt was institatod by 
Bholanath, defendant No. 4, as tbe 
Sardar Digwar and it is oontended by tbe 
plaintiff that certain portions of the land 
aomprised in these Mautas bad been aoqnired 
also by Baisbnab daring his lifetime and 
that they were treated as joint family 
property. How these lands same to be 
aoqaired there is on the reaord no very 
olear evidenoe to show, but it is olear that 
if they wero aoqaired by Baisbnab they 
were not acquired by a person who was at 
that time himself the Digwar of the property* 
It has been suggested that these Mautut 
of Barasini, Agaya end Lakkhanpnr were 
appurtenant in some way to Chargali bat it 
does not appear from the dooumentary 
evidence that they are inaloded in the 
description of Mama Ohargali and it le 
admitted that the Sardar of Agaya and 
Lakkhanpur as well as of Barasini did not 
pay any rent or render any tribute or 
service to the Digwar of Ohargali and so 
far as the evidence goes there is nothing 
to shew that the Digwar of Ohargali had 
any real interest by virtue of his offiee in 
any of tho«o Mauzaf; It may well be* 
thoroforp, that eoroe interest woe aequired 
in some portion of those properties by t e 
father of defendants Nos. li 2 
either by adverse possession or in some ol ef 
legitimate way. We oannot tell, hat at a 
events it has been found by the learoeo 
Judge that these properties were asquire 
and treated as joint family property a 
along. The defence, therefore, of tbe * 
lant does dot apply in the same way 
these Mausif, bssauso he has faile 
make out that the aoqaisition of these P*"® 
perties, whenever it took place, wascon rary 
to the term! under which ^be property w 
held by the person at that time entitled «o 
it as Digwar. I think, therefore *bat loj 
appellant has failed to satisfy 
the Subordinate Julgo was wrong 
far as he ordered a partition o 
properties oomprispd within Jbese 
Moma$. B^re^-ini, Agoja and I'*'f''banpu 
and to that e.tei.t I would dismiss this 
appeal. I may add that BhoUnath who 
was the SarJar ghotipal of these P P 
ties has raixed no objection to the P 
Auit for partition. 

The only other matter to be 
is as to the moveable propertiee m »ne 
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eait. far a? the iiiDVdabld properties 
in Ohargali are 90QaerDe5, I thick the plaint* 
iff has failed to make oot any ease. He 
has failed to shovr that these properties 
were joint family properties and itieqoite 
slear that the moveables at Gbargali are 
moveables whioh are being a°ed in connection 
with the ealtivation of the whole of the 
Mauti in so far as it is in the ^has 
possession of the Digwar himself and 
possibly in oonneetion with his office as 
Digwar in aolleatin; the rents and so 
on. With regard to the moveables in the 
possession of the other defendants, there is 
no dispute that these ehoald form the 
eabjeot of partition and, therefore, we see no 
reason to differ from the oonalasion arrived 
at by the learned Judge with regard to 
them. With regard to the paddy ma^i;ani 
businesa the learned Judge has found that 
at the date of this suit that business 
esisted and the family was joint and that that 
bueicess was carried on for the benefit of 
the joint family. Again, the appellant has 
failed to satisfy ns that he was wrong in 
arriving at the conclusion that the paddy* 
lending business formed a legitimate subject 
of partition in the present suit. 

The result is, that the decree of the 
learned Subordintae Judge will be affirmed 
in a modified form and it will be ordered 
that a preliminary decree for partition be 
passed in the plaintiff’s favour and that 
the extent of his share in the family 
property be declared to be four annas; that 
a Commissioner be appointed to effect a 
partition of the plaintiff’s four annas share 
in the khas possession of the family 
(excludiug the tenanted portion) in Mantis 
Barasini, Agaya aud liakkhanpDr. Then the 
decree will read "and also a partition of 
the plaintiff’s four annas share in the 
moveable properties admittedly in the 
possession of the defendants respectively 
other than thedefenants Nos. 1, 2 and 9 and 
those who have been substituted in place 
of any of them.” The moveables which 
form the eabjeot of the paddy lending 
business wherever found ehall also be 
partitionsd the plaintiff receiving his four- 
annas share. 

Ross, J.— I agree 

Decree mo<UH:d. 


ALLAHABAD HIGH COURT. 

ApPLiOiTiOH IN Second Appeal No. 653 

OP 1918. 

April 21, 1920. 

Present t—Mr, Justice Walsh. 
LAOHMI NARAIN— Petitioner 

rersHi 

MUHAMMAD YUSUK and others— 
Opposite pAkti'r.H. 

Civil prow,Jure C'odv* (Act V of I 0. SXII, r. 9 
•^Li'iiifation Act yfX o} iJiOM), j. .'i -Appcnl, ahniement 
of, fnrin<j to detih of appcUmit — ApiiUc'ttion for sub. 

.■/ nnhiri' of — C 'Urf, / <f, to t-ct 

a'ld'- ordec sf ul —.S’oyici'.'u/ r. 

Owiiiir to tho repr-’sentatirt?.'! of a <!• cpasod 

nppctliiiii not }ia\'iii''broui'lil on to ih,* r*“Coril, 
nil n|>j)i'>»l nu»i.niati«-ally al'alp'l, ti'ii no f-.rnial or*lor 
carryinit tiio almtouMOif into cITin-t \\drnun up, 
More tliaii .«i v mom hs aftor th.- doatii of t In, appol. 
lant nn a|iplicati<)ii wns ina<li‘ lo l.ring Iiih letral 
re[,rescntatives on to the record and to e ntinuo tlio 
appeal ; 

Held, fl) that the application v.-a.«, In puh-tonce, 
an application to aside the ahnteinont umler 
Order .XXII. ruleP, of thc'Civil Procedure Code, and 
that tlie nlisem e of a f. rmal "rili-r of ahiitemonf was 
no obstacle tlieivto ; [p. 901, c-l 1.) 

(2) that the Court had power to entertain tlio 
application and decide whether tlie applicant was 
prevented by siithcient cause from coniinnino tho 
appeal, under eub-rnle 2 • of njlo 9, independently of 
sub-rule li). [^p. t Of, col. 2.] 

The ])rovisi'iii in fiub-rule i3) of rule 9 of 
Order XXir of llie Civil Procedure C'-do doesiiot 
coniine the .^^utheient cause mentioned in sub.rule (2) 
to the circluu^tan<•^‘a given in section 5 of the Liinita. 
tion Act [p. £04, col. 2.] 

Appl OAtion for substitation of names. 

Dr. 8. N Sen and Mr. Durga Fratad for 
the Applicant. 

Mr. M, L. Agarxcalatsnd Dr. 5. A/. Sufotmow, 
for the Opposite Parties. 

JUDGMENT.—This is an application in 
form to bring nn record the names of two 
persons, Gomii Praead and Kaulesbar Prasad, 
collateral relatives of tho deceased appel¬ 
lant, Laohmi Naraiti. Laahroi Narain died 
on the 2nd July 1919 and the time for 
substitution of names, namely, six months, 
therefore, expired on tho 2nd of January 
1920. An application was made to this 
Court, «,r r<n c, on the 5th of Pobruary. a 
month and threo days beyond time. The 
learned Judge, who happened to he myself, 
issued notice to the ether elde to show 
cause why in spite of the expiration of 
time, leave should not be given. Mr. M. L. 
Agarwala for the plaintiff appears to show 
cause, and he has raised certain objeotioni 
which it is necessary for mo to deal with, 


90i INDIAN 

LiCHMI NiRilN V. UOHAMMAD T08nf. 

Td tbe Brst plaae he pays that there is do order 
of abatemeDt, and that the applioatiOD is 
one to bring oeHaio oames on tbe reoord 
and cot to set aside any order of abatement. 

I agree that that is an aeoorate desoription 
of the teohnieal positron bat for some 
reason or another, wbioh I have never been 
able to anderstand, we have no system in 
this OoDrt by whiob, if an appeal abates or 
is dismissed aotomatieally for breaeh of 
some eonditioD preoedent, or for failare to 
comply with some order snob as giving 
seenrity for oosts. an order is antomatioally 
drawn np in the ministerial side of 
tbe o6Boe recording that the appeal stands 
dismissed or abated, as the ease may he. 
What happens is, that it is pot op amidst 
a lot of other applioations of a similar 
kind before an nnfortnnate Jadge who has 
to deal with them with some rapidity in 
the half hoar allowed for petitions and the 
DSnal order is made, namely, "pat np in 
the ordinary eoaree”. 1 have in my ex* 
perienee known of more than one snob asde 
whiob has been pat ap in the ordinary 
eonrre beaaose it was foond that the 
appeal had abated, and afterwards an ad* 
jndisatioD in Ooort took place, whereas 
in fast, the appeal abates aotoraatically on 
the expiration of six months The absence 
of any formal order by this Coort carrying 
the abatement into effect, cannot serve as 
an obstacle to any body who wants to 
pat bimeelf right, or to correct some bora 
fide mistake which has oocaired. Therefore, 

1 agree with Mr. Darga Prasad for the 
applicant that in sabstanoe this is an ap* 
plication to set aside tbe abatement nnder 
Order XXII, rnle 9 and to allow the 
names to be sobstimted and the apyeal to 
proceed, in spile of the fact that tbe six 
months have expired and the right of 
appeal abated aatomtioally by law. I hold 
that I have the rieht to ooncider this 
matter and to decide whether, in my opinion, 
the applicant was prevented by any cDfUoient 
eaase from oontinaing the appeal, and, if 
1 am satisfied on that gronnd, to set aside 
tbe abatement and allow the appeal to be 
eontinoed on each terms as I think right. 
Order XXll.role 9, is made to apply to 
appeals by rale II. 

Then, Mr. Agarwala says that tbe oir* 
enmstaneee of the eaee do not bring the 
applieation within eectioD 6 of the Limifa- 
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tioo Act. Without deciding whether they 
do or whether they do not, I think I have a 
doty, nnder rale 9, sub rale (2), to decide 
whether there wae sofficient caae^ independ¬ 
ently altogether of snb rale (S*. Sab- 
rale f3) merely provides that tbe pro¬ 
visions of section 5 of the Limitation Act 
shall apply to snob applioations, so that 
if the case is one clearly within 
section 5 of the Limitation Act the Oonrt 
may rale that that is saffioient oaose. Bat 
I do not Ihink that that provision confines 
tbe sofiBoient oaase mentioned in eab rnle 
(2l to the oiroamstancee given in section 5 
of the Limitation Act. 

Thirdly, Mr. Agarwala objects that there 
is a serinns qaestino as to whether tbe 
persons applying before me are or are not 
the legal repreaentatives of tbe deceased 
appellant. He says that Mutammtt Sitabo 
has an interest. There is an affidavit by' 
her before me to tbe effect that ibe' 
disclaims any interest and enpport this 
application. Mr. Agarwala asks me to refer 
that qoestioD so that it may be determined 
by the Cnart. I propose to do that bat 
1 refer that qaestion with tbe afiSdaviti 
relating to it to the decision of the Ooort 
bearing this appeal. In this case the evi¬ 
dence before me, whiob 1 believe, goes to ' 
show that one of the applicants waa ill for 
a very long time and nnable to attend to 
this matter. The afiBdavit is not very 
specific on tbe point. On tbe contrary, it 
does not say when and for how long, nor 
does it say when the applicant first beard 
of the pendency of this appeal. Bat 
I think 1 can remove any possible iojostice 
to anybody by making it part of the terms 
on which 1 allow this application that the 
applicant ebail deposit in cash in this 
Coort the cam of Rs. 6U, being tbe amoanl 
of oosts inoarred in tbe lower Appellate 
Coorf, as seoarity for tbe costs of this 
appeal. If this is done within a montb, I 
extend the time for bringing the namee of 
Oomti Prasad and Kanlesbwar Prasad on 
tbe record to that data whenever it may 
be, that is to say, to tbe date of the deposit 
of the seeorify within a montb from to-dcy. 

If they fail to do it within a month, this 
application will stand dismissed. Oosta of 
this application will be costa in tbe ap* 
peal. 

Apptieitxon allowed^ 
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R1WL1M8 V. IHlIiT LAL 8iHO. 


PATNA HIGH COURT. 

Appeal raou Apppllitb Decr*e No. 69 

(.p 1919. 

DeDember 15, 1920. 

^fgient “ Mr. Jos'ittB Das and 
Mr. Jastioe Adami. 

B. F. RAWLINS—Plvintipf—Appellvht 

vertui 


ANANT LAL SAHU— Depindant 


— RrSPOXDBNT. 

DffanuiCou—Knl. y of loi’iu- in ^>; cei!lanc^ 

—»'ui7 /or, i>f—Criini»nl 

procedure C»do (Act V of «. ]07-Order reinnn.j 

$ecurity(o fccep peace, nhcther conviction. 


convioting a person nnder any law that 
1 know of. At the same time, I meet 
point oat that the drafting of the ralee 
leaves moob to be desired and may mislead 
an inexperieneed officer. We san only hope 
that the matter will reoeive the earefol atten* 
tion of the aothorities oonoerned. 

Bat the qaestion wbisb we have to 
determine is not whether the aetion of the 
defendant is wrongful hot whether it ii 
legally wrongfal: in other words, has the 
aot of the defendant prejodieial'y affected 
the plaintiff in any of his legal rigbteF 
That is the question wbiob we have to 


Tl>p entry of a peraon’s name in cla«-s "C” of tho 
Burveillanre re(?i«t*“r. without jii8tilicuti«>ii, docs not 
give him the riRlit to recover ciamngos from the 
porxon making Iho entry, [p. 905, col. 2; p. 9o6, col. 
1.] 

An order binding down n person >n a proceeding 
under section 107 of the rriniinul Proceduro Code 
is not an order convicting u person imdor any law. 
[p. fl05, cols. 1 & 2.3 

Appeal from a deoision of the Additional 
Distriot Judge, Mozafferpore, dated the I3th 
September 191P, reversing a deoision of the 
Subordinate Judge, First Court, Muzafferpore, 
dated the 22nd May 19 6. 

The Government Advooate and Mr. 
Kulwani Sahai, for the Appellant. 

Mr. Ahant Bhuian ^dukherjee, for the Res* 
pondent. 

JUDGMENT. 

X)aF, J._1 am of opinion that the plaint 

disoloies no aaose of aetion. It is admitted 
that the defendant oaused the name of the 
plaintiff to be entered in elass C of the 
laiveillanee register. The plaintiff oomplain* 
ed of this entry and hia case ie that the 
entry was malieions and illegal and that 
he has suffered damages in ooneequenoe. 
He has tn thie aetion olaimed to reoover 
Be. 2,500 from the defendant. 

Now, I may say at odoj that, in my 
opinion, there was no jueliBeation at all 
for the defendant to enter the name of the 
plaintiff in the soiveillanfle register. The 
rales empower the Superintendent of Pcliee 
to enter the name of a person in the 
eurveillanoe register only when a person 
bae been eonvioled under some law. It is 
tine that the plaintiff wae bound down to 
keep the pease in a proseeding under eestion 
1C7 of the Criminal Procedure Code hot, in 
my opinion, an order binding down a person 
in a proceeding under eeotion 107 of the 
Criminal Proeedure Code is not an order 


determine. It is impossible to give an 
adi^quate de6nitioo of the legal righta to 
which a person is entitled, but, speaking 
broadly, we may say that these legal rights 
are, 6rst, the right cf personal liberty and 
security i secondly, the right of repulation : 
and thirdly, the right of jroperty. It is 
not suggested in this case that there has 
been an infringement of any right of 
propepty. We are. therefore, left to consider 
whether the aot complained of is an invasion 
of the right of personal liberty and seouriiy, 
or the right of reputation. In my view 
it bae not been shown that the aot complain* 
ed of is an invasion of the plaintiff’s right 
of personal liberty and security. It is not 
suggested that any restraint has been placed 
on the plaintiff by reason of the act 00 m* 
plained of. IL indeed, his liberty was in 
any way curtailed or his movements 
hampered, there woold, in my view, have 
been a cause of action for the plaintiff. 
But that is not the cuggestion here, although 
it is suggested that the Police have from 
time to time paid visits to the plaintiff 
and have annoyed him and harrassed him 
in various ways. If, iudeed, there was an 
oniuetiGable iotruuon on the part of the 
Police on plaintiff’s property, an action 
for trespass would lie against them. If 
the Police have been guilty of any offenoee 
Qcder the Penal Code, it was open to the 
plaiotiff to take each action against them 
as he thought that be was entitled to take ; 
but, I do not know of any law which 
prevents persons from paying visits to 
another person so long as in paying those 
visits they do not intrude upon the property 
of another person. 

Nor do 1 think that (here has been an 
infringement of the plaintiff's right of 
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repntation. It trae that the defendant 
haa ported the name of the plaintiff in the 

enrve.Ilaooe retfi^ter bnt that is a dninmect 

t!u j® (department f-«r the nse 

or the department. 

respondent 

ooDtended that the aothorities have framed 

these rales under eeetion l> of the Polioe 

A«t. Seetion 12 of the Polioe Aot provides 
aa follows : >> 

“The Inepeotor.General of Polioe may. 

approval 

of the Loeal Government, frame anoh orders 
and rnlee ae he shall deem eipedient 

oWPiv'tion. olaesifioatioD. 

plaees at whioh the membere of the foroe 
shall reside, and the partionlar aervieei 
o be performed by them ; their inapeotion. 
the deaonption of arms, aoaoQtrements and 
other tjeoeasanea to be famished to them : 

and oommanioating by them 
of intelhgenoe and information ; and all aaoh 
other orders and rales relative to the 

iih°(!ir^"*P®®tor General 
ehall, from time to time, deem expedient 

for preventing abase or negleot of duty. 

and for rendering suoh foroe efficient in the 
diatharge of its datieo." 

In my view these ralee do not relate to 
the organization, olaseifioation and dietribu- 
t^ion of the Polioe foroe, and. therefore, are 
not aontemplated by Beotion 12 of the Aot 

«n ^ * A “y opinion, 

porely departmental rales for the gaidanoe 

of the department and kept by the depart- 

mept. There 18 no poblioation at all. nor 

10 It alleged in the plaint that there was 

any aomraonioation of what is alleged to 

be defamatory matter to any person other 

than the plaintiff. It ip, in my view, mnoh 

to be regretted that the defendant aoted 

aomewhat hastily in the matter ; bnt the 

aaestion before as i*. whether in aoting as 

‘i®- ‘bo rights 

of the plaintiff. I am of opinion that he 
has not. I most, therefore, allow this appeal, 
set aside the judgment and deoree of the 

Oonri below, and dismiss the plaiotiff’s action 
With iO0(8 tbrooffhootp 
t APAiir. J.—1 agree. 


MADRAS HIGH COURT. 

OivjL Rsvisiom PgrmoH No. 507 of 1919, 

April 1, 1920. 

R-Ywn a'^^w Seshagiri Aiyar. 

KAND4SAM1 OeErTr-Dtnjoiiir 

— Pbtitio.vbr 
versus 

RlMAUtfGA OHETTY—PmsTiyy- 

„ , Rsspondbwt. 

Procedure Code Uct r of 1908', 0. XI, r. 4 
i 25 Courts Act ax of 18871. 

wT. -""r i »/- 

Brtef rtdsons for <f<«cufion, statement of. 




Appeal allowed. 


Of a Judge of aSmallCauae Court 
for /L ^ statomont of tho reasons 

Cm.r II f tlJO High 

ma oLii! bad applied his mind to the 

Smlli • ^ bim. A judgment in a 
Dlafn as follonrg;—‘Point: Is the 

pla^ claim true ? I 6nd the plaint claim true'. 

voii. V5: 'o" r; (p- *’'■ 

13 A, 633, A. 17. 

Jotoda v. na,nnfisha, 23 3.33/; J2Ind. Doo. (n. s.) 
iif, consKlcrud. 

Petition nnder seotioo 25 of Aot IX of 
ob7, praying the High Ooart to revise the 
deoree of the Coorfc of the Distrist Mansif, 

ACTS appear from the j'ndgmeDt. 

Mr. M. S. Vauli/anatka Ait/ar, for the 
Petitioner. —Tbongh a Small Oaase Court is 
not bound to write an elaborate jadgment, it 
ebonld reoord even oonoisely its reasons for 
Its decision. There are no materials in the 
present jndgment on whioh the High Court 
oould say whether the Judge applied his 
mind to the evidenoe before him. The High 
Oonrt oannot be expeoted to ssrntiaise all 

the evidenoe itself to see if the judgment is 
oorreot. 

Mr. S. T. Srinivuagopala Ohariar^ for the 
Respondent, relied on the language of Order 
XX, rule 4 (1) and (2) Civil Prooedure 
Coda and Protap Ohandra Dutt v. il6Atmonia» 
ourins (1) lor the position that the Small 
Oanee Court is not boand to give reasons for 
its desision, 

JUDGMENT.—The jndgment of the Die- 
(riot Muneif nnder revision is in these terms, 
Point; Is the plaint olaim trne P I find 
the plaint olaim true.** The qaestion for 
sonsideratioD ir, whether this is a jndgmsnt 

(1) 49 lod. Cm. 762. 
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wbioh shoold be fteoepled by this Court. 
Mr. Srinivaeagopftla Chariar, who appeared 
for the reepoudent, has drawn my attention to 
Ihe language of Order XX, role 4 elaa?e« (1) 
end (2) of the Civil Prcoedore Code and 
iontended the*, in a Small Cauae suit, the 
Judge ifl not bound to give reasons for his 
deeieion. He is supported by the Calontta 
High Court in Protip Chandra D>-tt v. 
Ahhimanini Surini (D. On the other hand, 
in Malik Rahmat v. Pt'isal (2) Mr. 

Justioe Mahmocd and in Dai Jas'<da v. 
Bamansha (8) one of the Judges of the Benob 
examined the materials plaaed before them 
to find out whether the Small Cause Judge 
bad applied his mind to the oonsideration of 
the evidenae addooed before him. I may 
at onee say, with referenoe to the observations 
oontained in the judgment'f Farran, C.J.i 
in Bai Jaiodi v. Bamoni/»n \3,, that I am not 
prepared to aot upon the suggestion. The 
learned Chief Justiee says ; “ In a ease where 
there is nothing to exoite suipieion, and 
where the plaintiff has given suoh proof of 
her claim as the law requires, the plaintiff 
is entitled, and this Court is entitled, to have 
some indication from the Judge of the point 
upon which he dismisses the suit, to show 
that ha is not acting from mere oiprica or in 
ignorance of the roles of law which regulate 
the proof requisite to establish a plaintiff’s 
•laim.” The learned Judge prefaces this 
with a remark by saying, ' In many oases 
the point for determination which forms the 
basis for dismissing the suit, is obvious upon 
the face of the proceedings.' With all 
deference, this seems to me to necessitate an 
enquiry on the part of tho High Court 
whether the case is one in which, upon the 
face of it, the unsatisfactory judgment of the 
lower Court should be accepted or is one 
which should be farther examined notwith* 
standing the nnsatisfeotory and uninformiog 
nature of the judgment under revision. Now 
this would cast more work upon the High 
Court than section 25 of the Small Cause 
Courts Aot requires. In a giv^n o.a?e, whe¬ 
ther a judgment should be looked up^n with 
BUspicioD or whether it is one where, despite 
the meagre jadgment given by the lower 
Court, the High Court should eee whether the 
parties have not been injored will not be 

(2) 18 A. 63.’, A. W. N. (1891) 172; 7 hid. Doc. 
(n. b.) 837. 

(8) 23 B. 334; 12 Ind. Dec. (n. s.) 222. 


CASKS. 

an easy process and I am not, therefore, pre* 
pared to make the distinction soggested. 
Onie the Court is compelled to embark upon 
an enquiry as to whether a partioolar judg* 
merit shonld be scrutinized or not, it woold be 
tantamount to the Court examinirg for 
itself the raaterials which were available to 
the lower Court and judging frr itself 
whether the decision has been properly 
arrived at by the lower Court. I am free 
to admit that the interpretation sought to be 
placed upon Order XX, role 4. woold appeal 
to Judges in different ways. Speaking for 
myself, I have been under the irapreseion 
while at the Bar that in this Court it had 
always been insisted upon that the IJudge 
of the Small Cause Court should give some 
reasons which would satisfy the High Court 
that he had applied his mind to the materials 
pUoad before him. Brought up in that 
tradition, while sitting in the Admission 
Court, I have always insisted upon the 
lower Court exercising Small Cause jurisdis* 
tion giving some indication as to what was 
in its mind, so that 1 may be in a position to 
say whether its conclusion is right or not. 
There are three reasons for this attitude of 
mind. First of all, the High Court, in exer¬ 
cising its powers of revision under section 25, 
is really supervising the work of the lower 
Court, in order to enable it effectually to do 
its woik, the lower Court most give na some 
materials upon which we can eay that it has 
done its duty properly. Otherwise, we will 
have to go iuto the whole reoord to eee 
whether the work hss been properly done. That 
is from the point of view of the Judge of the 
High Court revising the work of the Small 
Cause Judge. Secondly, a party who has 
addooed evidence—it may be one or two 
witnesses in a case or half a dfZ3n witnesses 
in another—must have some satisfaction that 
the Judge has really come to the oonolusion 
whether his witnesses should be believed or 
not and whether his documents should be 
accepted as genuine or not. If, after the 
examination of all the witnesses and docu¬ 
ments, a particular poict is deoidediin a parti¬ 
cular manner, the party will be able to see 
whether what he did has the approval of the 
Judge or not. Tbiidly, what is most im- 
portant is. that the High Court should not 
encourage this habit of mind in the lower 
Court, Once we allow the lower Court to 
be slack in the difobarge of its duty by not 
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giving reasons whioh indaoetJ it in aornlng 
to a osrtain oonalaflioo, I am not qaite sore 
whether this habit of mini woali not 
altimately have a serioas effeit opon tha 
temperament of the Jodge an i upon the 
rights of the parties, in more imputint eases. 
It woold not be a mere waste of time on the 
part of the Small Oaaee Judge to say simply 
whether it believed certain witnesses and 
whether the dooumenfa prodnoed before it 
in the ease are to be relied on or not. While 
it may not be absolutely necessary that it 
shoold go into the details regarding the 
•opolusion it has come to, I think that 
this Court is entitled to have some glimpse 
into the inner working of the mind of 
the Small Cause Judge to see whether 
the work has been done properly or not. 
For these reasons, I am of opinion that 
the judgment before me under revision is not 
one whioh I can accept. Fortunately, there 
are not many euoh judgments coming up 
for revision. In most eases the Judges 
elaborately give their reasons for the eon- 
olpsions they come to. I think this learned 
Distrist Munsif should be called upon to give 
his reaeons for the decision he has oome to 
I most, therefore, reverse the judgment and 
send the ease back to him for disposal in the 
light of the above observations. Costs will 
abide the result. 

H. 0. p. 


wi hout notice to his landlord, secondly, that ho 
did BO abandon his land without arranging for 
payment of his rent as it fell due, and, thirdly^that 

ho ceased to cultivate his holding either by himself 

'>r by some other person, [p. 939, col. 1.] 

Appeal from a decision of the. Offisiatiog 
District Judge, DarbhangA, dated the 5th 
March 1919, reversing that of the Muusif, 

io'io ^‘‘rbbanga, dated the 10th May 

1 ^ 18 * 

Meaera, P. W. 5in^<iand Murari Praiad, (or 
the Appellants. 

Mr. Qanssh Dultj Singh, for the Rsipsnd- 
ents. 


JUDGMENT. 

Das, J.—This was an action by the plaint¬ 
iffs respondents for recovery of possession 
of certain lands which are speoided in the 
plaint. The suit was resisted mainly by 
the appellants before us on the grooud 
that they have taken a kabala of the major 
portion of the lands in suit. It is neces¬ 
sary to state that the defesdaots, who are 
the appellants before ns, have taken the 
conveyance from one Behari Missir whose 
heirs were cited in the action as defeodauts 
third party. 

The plaintiffs brought the aotioo on the 
allegation that the defendants seoond party 
were their tenants; that the defendants second 
party having abAndoned the laud they were 
entitled to recover khai possession of the 
land. 


Petition allowed ; 
Cate remanded. 


PATNA HIGH COURT. 

ApPIAL PSOH APflLLATB DiCBBt No 472 

OP 1919. 

December 15, 1920. 

Pretint Mr. Justice Das and Mr. Jaetioe 

Adami. 

RAMJANUM SINGH and otbbbs— 
Plaintjpps—Appillahts 

vertut 

Ro&u KHUB LAL SINGH and otobrs 
— Plaistipps, and hahu 8ARJUG PRASAD 
MISSIRamd otbihs—Dipindamts — 

Rc^PONDfMTS. 

Bengal Tenancy Act (VUl of 1885^, s. S7^AbaHdon. 
ment, proof oj. 

In order to succeed under section 87 of tbe 
Bengal Tonanoy Act, a plaintiff most astaUish, first 
that the rcvnif voluntarily abandoned his rosidonce 


The o)9e of the defendants is, that (be 
defendants second parly bad nothing what¬ 
ever to do with tbe laud ; that one Behari 
Missir was the tenant in respect of this 
land, and that the contesting defend¬ 
ants, who are the appellants before os, 
have taken a conveyance of the major por¬ 
tion of the lands from tbe heirs of Behari 
Miesir. 

The lower Appellate Court has fouad 
that Behari Missir was tbe bsnimidar of 
the defendants second party; that it was 
the defendants second party who were tbe 
tenants in respect of this land; that tbe 
defendants second party were in possession 
of the land until tbo 17th December 1915 
when they executed a ladati desd iu 
favour of Behari Missir, and that einse 
(be 17tb Deeember 1915 the defendants 
6rat party are admittedly in possession of 
tbe major portion of the holding. But 
the conveyance in favour of the defendants 
6rst party did not inelnde 16 kathu of 
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land wbiab was admittedly a portion of 
the bolding and with referenoe to this 
16 kaihas tbe learned Jadge has said ae 
follows :— 

"it is of 00 oonoern tons to asoerUin 
as to who is in poseession of the 16 koihas 
and odd out of the dispated holding when tbe 
defendants eeoond party sot off his aonnea- 
tion with the whole of the holding by exeaat- 
ing the ladaoi deed." 

It seems to me that a ease onder seation 
8? of the Bengal Tenanoy Aot is not 
established by the findings arrived at by 
the lower Appellate Ooort. its finding 
that tbe defendants eeoond party oat off 
their eonnestion with the whole of tbe 
holding was a finding based not on the 
evidenoe in tbe ease bat on its view of 
tbe ladavi deed. If it was based on the 
evidenoe in tbe ease, it woold have been 
in a position to reaord a finding that tbe 
defendants seoond party were not in posses¬ 
sion of tbe 16 kathat of land, Now, it 
is perfeatly clear that, in order to eaaaeed 
under seation 87 of tbe Bengal Tenanoy 
Aat, the plaintiff most establish, first, that 
the raiyat volontarily abandoned bis residence 
without notice to bis landlord, secondly, 
that be did so abandon bis land without 
arranging for payment of his rent as it 
fell due ; and, thirdly, that be ceased to 
aultivate bis bolding either by himself or by 
some other person. The learned Judge 
has not oonsidered any of these three points 
at all, and it is essentially neoessary that, 
before he gives any reliefs to the plaintiff, 
ho must eonsider tbe evidenoe in the ease with 
referenoe to eeotion 87 of tbe Bengal Tenanoy 
Aet. 

1 must allow this appeal, set aside tbe 
iadgment and decree of the Ooart below 
and remand the case to the lower Appellate 
Ooort for a deoision according to law. Tbe 
appellants are entitled to the costs of this 
' appeal; tbeooste inenrred in tbe Court below 
will abide tbe result and will be disposed of 
by tbe lower Appellate Court. 

> Aoaui, J,—1 agree. 

Appeal allowed ; 

Oate remanded. 


ALLAHABAD HIGH COURT. 

Civil Miscbllameods (Repbrehcb) No. 235 
/ OP 192 . 

August 7, 1920. 

—Sir Grimwood Meats, Kr., 

Chief Justioe, and Mr. Josiioe Solaiman. 
DEBA NAND— Pbtitionkr 
versui 

ANANDMANI —Opposite Partt. 

Hindu Laxc—Hunrdian—Teslainentary appoinhnenf 
•/ gtuirdian, validity of~3uil to remove yuardian, 
maintainability of. 

Under the Hindu Law the testamentary appolot- 
ment by a father of a guardiao of hia son is valid, 
and, in the absence of an act of misfeasance or Iiad 
management, the mother, acting as the next friend 
of the minor, is not entitled to an order removing 
stcli guardian from bis office, [p. 910, col. 1.] 

Civil Miecellaneone Reference by tbe 
Local Government under Rule 17 of tbe 
Rules and Orders relating to the Xumauo 
Division. 

Mr. Damodar Das, for tbe Petitioner. 

Mr. Ji. L. Agarwala, for the Opposite Party 

JUDGMENT,—This is a referenoe by the 
Looal Government onder rale 17 of tbe 
Rules sod Orders relating to the Komaun 
Division. Tbe fasts are slearly set forth in 
tbe letter of referenoe. 

Tbe plaintiff Auandmani was tbe minor 
eon of one Chandramani and formed a joint 
Hindu family with him. Cbandramani, by a 
written Will, appointed the defendant, Delia 
Nand, bis nephew, a guardian of the plaint¬ 
iff's person and property. On Chandra- 
mani’s death tbe testamentary guardian in 
19lO took over tbe management of tbe estate. 
In 1918 Musammat Parbati, tbe widow of 
Chandramani, acting as tbe next friend of her 
minor son Anandmani, brought tbe suit, out 
of wbish this referenoe has arisen, for rendi¬ 
tion of aoooonts, damages and for tbe removal 
of Deba Nand from tbe managership of tbe 
property. Tbe ease for the plaintiff was 
that no valid Will bad bsen made by tbe 
deoeased, nor bad be any authority to appoint 
a guardian of his minor son by Will, and that 
tbe defendant bad been guilty of mismanage¬ 
ment. The defendant pleaded Chat tbe Will 
was a valid one and was binding on tbe 
plaintiff, and denied tbe allegations of 
miemanagement. The Court of first iustanse 
desreed the suit. On appeal, the Diatrist 
Judge found that the Will had been validly 
exesoted by Obandramani, who bad baen of 
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loond disprsirff raind, ard that no mala ihln 
or laok of prndenaf, due diliconae or oare on 
the part of the defendarit had been eotahli^h* 
ed, On the?e fii dinga ho aef’ aside the deareo 
of the fir^t Court and dismisRod the eoit. 
The learned Commifaioner in seaorid appeal 
aeoepted all the findir?^ of fa^t, but. holding 
that the plaintiff’s father had no power to 
appoint a Ruardian of the minor’s property 
by Will, restored the deoree of the Court of 
Bret inetanoe deereeintf the •□it. 

The main question for rnr aonsideration 
ip, whether a Hindu father has unfer the 
Hindu Law piwer to appoint by Will a Ruar- 
dian of the property of hi» minor son. The 
diCBauify is eaueed by the lirsumstanee, as Mr. 
Meyne says, that little is to be found on the 
Aubjeat of Ruardianehip in works on Hindu 
Law.” There oan, however, be no doubt that 
the father is the natural Ruardian of bis 
minor Fon and, ordinarily, is the best person 
to judge under who^e oare ard protection hie 
eon should be hrooRht op and by whom hie 
property should be manased dnrinR his 
minority. The power to appoint a te«tmen- 
tary guardian would be quite consonant with 
the parental authority which a Hindu father 
has a right to exercise over his son. At lea^t, 
there seem to he no provisions of Hindu Law 
opposed to the exercise of such a power. As 
early as 1866 it was laid down in the caae of 
So'ihah Pirthee Lnl Jha v Sooboh Dnorgah Lai 
Jha (1) that, *’ no doubt the mother is the 
natural guardian of her child ; and were any 
person to attempt to deprive her of this right 
without authority, her right would, under 
ordinary circomstanoes, be supported ; hot we 
are not aware of any provisions of the Hindu 
Law, nor have any such been shown us in 
support of the principal Sadder Amin’s 
view which prohibit a father from appointing 
by writing or by word any other person than 
the mother to be the guardian of his minor 
children.” The facts of that case are 
certainly distinguishable from those of the 
present ease, but the statement of the 
law contained therein has not, so far as 
we are aware, been ever doubted. In fact, 
the case has been accepted by several eminent 
commentators as an authority for the 
proposition that a Hindu father can by 
word or writing nominate a guardian for 
bis children, the nomination taking effect 


after his death, and that he is nnrestriot* 
ed in the choice of a guardian and may 
exclude even the mother from the guardiaD* 
ehtp. vi'ir Trevelyan’s Law of Minors, 
Chapter IX, page 62, 5th Edition ; Qhosb’s 
Hindu Law, page lOl'd, 3rd Edition, and Dr. 
Gour’fl Hindu Code, paragraph 59, page 401, 

In the cane of Albrecht v. Bathes Jellamma 
(2) the rule that a Hindu father has 
power to appoint a testamentary guardian 
for his minor son, as enunciated in the 
ca<j 0 of S'^ohah PvtSte Lai Jha v. Soohah 
Doorgah Lai Jha (1) was quoted with ap» 
proval. The learned Judges, however, 
thought that the wishes of the father were 
not oonclusivo and that, in a ease under the 
Guardians and Wards Act, the paramount 
consideration would be the welfare of the 
minor, and that if it would be iojurioos 
to the minor to give effect to the father’s 
wishes the Court will interfere even in 
the father’s lifetime. 


The case before os is not one ariiinff 
inder the Guardians and Wards Act 
vhere the District Judge may have very 
vide powers of interference. Here the suit 
n substance is one by the mother of tbo 
olnor brought as his next friend, and is 
lireoted against the defendant who had 
leen duly appointed guardian by the 
□ inor’s father under a Will. No act of 
□isfeasance or bad management has heeo 
iroved again.vt him. We are of opipio® 
hat the mother, actiog as the neitfrisod 
the minor, is not under the cireumstanses 
this ease entitled to en order removing 
le defendant from the guardianship of 

^ ^ A nA 


property of the minor, as. 


on 


tbs 

ithorities, the puwer of a Hindu father 
appoint a testamentary guardian of tb® 
operty of hie minor son seems to be wel 
cognised. If the defendant is not a fi 
proper person to remain a gnsrdiM 
(he minor’s property, it may elill b« 
Li to persons interested in his welfara 
seek redress noder the Gnardiaos an 

Vards Act. . 

Having regard to the fact that all • 
negations as to the invalidity of • 
Vill and the bad faith, negligence and^ 
aanagemeot of the defendant have o®®® 
ound against the plaintiff, the suit eanno 

f2) 13 Tnd. Cm. «3i 22 M. L. 3 . 247 tlU.U T. 
«; (1312; M. W, If. 63. 


(i; 7 w. E. 73. 
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be Bftid to have been for tbe beoebt of 
the mioor. Tbe proper persoo liable for 
tbe Qoets of tbe defeodant ie Mmammai 
Parbati, tbe oeitfrieod berself. 

Oar answer to tbe qaesticns referred to as 
are, therefore, as follows 

(1) Tbe learned Oommissioner was not 
right in bolding that in this ease tbe 
deoeaeed father had no power to appoint 
a gnardian to the property by Will and in 
deoreeing tbe soit on this groond. 

(2) The Qosts of litigation, inelodingthe 
sosts of this referenoe, should be borne by 
MuBammat Parbati, tbe next friend of tbe 
minor, 

QuestiouB anstCBred. 


PRIVY COUNCIL. 

Appial from tub OALCDirA High Coort, 
December 13, 1920. 

Fretent •. —Lord Baokmaoter, Lord 

Phillimore, 8ir John Edge, Mr. Ameer All 
and Sir Lawrence Jenkins. 

NAKIMO DBWANf and oiaiRj— 
Plaintiffs—Appellants 
versus 

^usammal FEMBA DIOHEN^ and others — 
Defendants—Respondents. 

Oivtl Procedure {Act XJF of 1882), m. 376, 462,481 
•^Bengal Court of Warde Act (IX of \fi79), en |4, 16, 
®l“Compromiit’ of suit — Minor defeudantf^Ou/JriUan 
oppointed by Court of Wards, tchethcr requires leave 
of Court for compromise, 

I 

A gnardian appointed under tho Bengal Court 
of Wards Act, 1879, on behalf of infanta has power 
to compromise preooodinge in tho Civil Court to 
^ich^ thoBO infants are defoiidants, without 
obtaining^ the leave of tho Court under section 402 
of the Civil Procoduro Code, 1882. Upon such a 
g'lardian conBontiog to an ng^oornont for com- 
promise, that agreement is necoBaarily recorded 
by the Court undor section 876 of tho Code, 
Without tho examination of its terms required in 
tho case of ordinary guardians, fp. 912, col. l.J 

Appeal from a deoree of tbe Oalontta 
High Court, dated tbe 17th January 1917, 
Foported as 37 Ind. Cas. 971, affirming a 
deoree of tbe District Judge of Darjeeling. 
1 —On the death of one Reobuk in 

^ dispute arose between bis widow 
{fakimo (Srst appellant) and bis oouein 


Pburbu with regard to a certain estate. In 
1905 tbe Lieutenant Governor of Bengal 
declared Nakimo to be a dieqaaliGed pro* 
prietor under tbe Court of Wards Act, 1879, 
aud ordered that tbe estate in question 
should be managed by tbe Court of Wards. 
Tbe Coort of Wards dobsequently declared 
Nakimo’s daughters (second and third appel¬ 
lants) to be minors under section 6 (6) of 
the Act and took charge of their properties, 
In 1907 Phorba’s son, Jerung, brought a 
suit against Nakimo and her daughters 
claiming the estate. A compromise was 
arrived at and accepted by the Board of 
Revenue and Jerung and tbe manager 
under tbe Court of Wards thereupon pre¬ 
sented a joint petition to the District Judge 
before whom the suit was pending, for an 
immediate preliminary deoree in terms of 
the compromise. The District Judge made 
such a decree in 1907 aud it waa made 
absolute in 1908. 

In 1910 Nakimo brought tbe present suit 
for a declaration that these decrees were 
inoperative against her on tbe ground, 
inter alia, that the compromise was made 
without tbe leave of the District Judge. 
Later on, Nakimo’s daughters were added 
as plainliCFs and Jerung having died, tbe 
first three respondents were impleaded as 
defendants in his place, the 4th respondent 
being also joined as defendant as represent¬ 
ing tbe Court of Wards. 

The District Judge dismissed the euit. 
He held that, uuder seotiou 18 of the Court 
of Wards Act, the Court of Wards bad the 
same powers over the properties of its wards 
when those properties were tbe subject of 
a suit as in any other circumstances, and 
that the minor wards were properly repre¬ 
sented under section 51 of tbe Act, Iq hie 
opinion section 4S4 of the Code of Civil 
Procedure, lb82, governed tbia case, and 
section 4ti2 did not apply. This decision 
was affirmed on appeal by tbe High Court 
(Fletcher and Richardson, JJ.) 

Hence this appeal. 

Mr. Ktutcorthy Brown, for tbe Appellants — 
Under section 51 of tbe Court of Wards Act 
tbe manager has no authority to enter into 
any compromise of a suit in which be acts 
as guardian ad litjm without obtainiug the 
leave of tbe Court in which such euit is 
pending under section 462. It ta contended 
that section 464 ezcladeo section 463 but 
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if eo the raanac^er’s power.? would depend 
on what hie powers were before 1852. 
The general powers of management given 
by aeotion ISoflhe Court of Ward? Aot, 
1879, do not inolude the power to oompro' 
miee : that view is supported by Qaneiha 
Rot* V. Tulja Ram Row (1). The manager 
under the Court of Wards is in exactly the 
same position as any other guardian in 
requiring the leave of the Court to a oom- 
promise. The position of the widow, the 
6rst appellant, is different from that of 
the minors, but if this oomoromise is set 
aside as regards the minor defendants it 
oannot be binding upon her (Reference 
was made to Trevelyan's L^w Relating 
to Minors, 3rd Edition, 1906, p. 319). 

Messrs. Def^ruylher^ K. 0 , and Parikh, 
for the Respondents, were net called on. 

JUDGMENT. 

Lord Bocsma^tbr. — The enU question in 
this appeal is, whether a guardian appoint 
ed by the Court cf Wards on behalf of 
infants has power to compromise proceed¬ 
ings in the Civil Court, to which those 
infants are defendants, It is sllegad on 
behalf of the appellants that such a com¬ 
promise cannot take place unless the agree¬ 
ment for compromise has been examined 
by the Civil Court and the Civil Court 
has assented to its terms. Section 375 cf 
the Civil Procedure Code of 1882 provides 
that if a suit is wholly or in part com¬ 
promised by any lawful agreement, each 
agreement shall be recorded * and the 
Court shall pass a decree in accordance 
therewith so far as it relates to the suit, 
and such decree shall be Bnal.” That 
section received qualiBcation by section 462, 
which enacted that *' no next friend or 
guardian for the suit shall, without the 
leave of the Court, enter into any agree¬ 
ment or compromise on behalf of a minor;" 
but by the Code, as it was originally 
passed, it was expressly enacted that sec¬ 
tion 462 shall not apply to any minor for 
whose person or property a guardian or 
manager hae been appointed by the Court 
of Wards or by the Civil Court under any 
local law. 

The position, therefore, under the Code 

(1) 19 rnd. Gas. 616| 40 I. A 182 (P. 0.)| 17 C. W. 
N. 766| n A. L. J. 689; 18 0. L. J. 1; 16 Dorn, h, R. 
626; UM. L. T. 1; (1918) M. W. N. 675, 26 M L. J. 
160, 8G U. 296. 


wa? this By section 375 the Court was 
compelled to register the agreement that 
had been come to for the compromise of 
the suit, and the necessity for the examioa- 
tion of the terms of the compromise on be¬ 
half of the infant did not arise where the 
infant was repressnted by a guardian or 
manager who bad been appointed by the 
Court of Wards or by the Civil Court under 
any local law. 

Alterations were made in that Code in 
1888 and 1890, and, instead of excluding io 
terms sections 40J to 462, as provided in 
the earlier Code, section 464 extended it by 
providing that :— 

Nothing in this Chapter applies to a 
Sovereign Prince or Ruling Chief sniug or 
being su^d in the name of his State or 
being sued by direction of the Governor- 
General in Council or a Local Government 
in the name of an agent or in any other 
name, or shall be construed to affeet, or in 
any way derogate from, the provisions of 
any local law for the time being io force 
relating to suite by or against minors or by 
or against lunatics or other persons of 
unsound mind." 

The Court of Wards Aat of Bengal la 
admittedly a local law within the meaning 
of that seetion, and, as already pointed oat 
by the provisions of that law before the 
passing of the Codes of 188P and (890, the 
guardian so appointed was the only person 
who could assent to the agreement for the 
compromise of the litigation, and that agree¬ 
ment, when assented to, was oecepsana 
recorded onder section 375, and there i* 
nothing in the later provieione to take away 

this power. ' « v- ' 

For these reasons, in their Lordships 
opinion, this appeal fails and should oe 
dismissed with costs, and they will humb / 
advise His Majesty accordingly. 

Appeal JitiMieed. 

Solicitors for the Appellant!—Messrs. Orr 
Dignum Oo, . 

Solieitors for the Respondents 
Dovntn <5* Johtuon and The Solieitor, 1*^ 
Oflice, 
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MADRAS HIGH COURT. 

Obiuinal Rivinion 0 .-B No 274> ■ f 1920. 

(Oabc Rkpckkbd No, 2^ op 1920.) 
Angaet 1-, 1920. 

Pmant; —Mr. Jastioe Sadaeiva Alyar 
and Mr. .TuUioe Napier. 

In re .IONNALAGADDA APPALANA- 
RASA YYA BHUKTA A'-o OT —Acco^tn. 

CnfHinn/ Procedure Code f'A^t To/ — 

order for^ laf/iout examininy all com- 
plainanPs icitncsecs, leyjlifi/ of. 

Boforo mnking an orler atrainst a complainant 
nndor lection 2)^1 of tlio Crimina) i^iocoduro * ode 
awarding compensation to (ho actvj?iod, notico fhoul I 
bo given to the complainant and lio should bo pi^nnit- 
ted to adduce evidence It is illegal to make such an 
order before concludincr the examiDation of all tbo 
witoeiecs of tliu compluiimnt* 

Case refeired for the orders of the Hiffh 
Ooart, nnder seotioD 438 of the Criinioal 
Prooedore Code, by the Sessions Jodge, 
Vizagapatam Division, io hie Letter 
No. 456 of 1920, dated the 19tb Febraary 
1920. 

Mr. E. L, Efhxraj, for the Pablie Proseoator, 
for the Crown, 

Mr. B. Satyanarayana^ for the Asoased, 

ORDER.—Reading eestions 2S0 and 253 
of the Code of Criminal Prooednre together, 
we oannot say that the order for eompenea- 
tion made in spite of the eomplainanPe 
nqaest for the examination of his remain* 
ing witnesses is illegal. Bot, in oar opinion, 
it is not one that should be made except 
in very exceptional aa es. Direotly the 
Magistrate informs a enrupUinant that he 
18 soneideriog making an order agaidHt him 
nnder ssstion 2v0 of the Code of Criminal 
Prooedore, the oomplainant's pisitien is 
changed and be oomes within the misobief 
of the Criminal Prooedore Code and ie on his 
defense, tboagh not aotaally aoo jsed. The 
I Code provides for a reo^rd of his ohjeotion 
and it seems to as that his position is 
i made by the words of the Code stronger 
than that of a oomplaiuant agaiost whom 
sanotioD for proseoation for an offenoe under 
,! seotion 182 or 211, Indian Penal Code, is 
: sought, and in eaob oa^ee this Ooart has 
I, always required that notioe and opportoniiy 
I to meet sboold be given and the party 
V addooe evidenoe, tboagh seotioo 

196 has no BDoh provision. We think that 
be shonld be allowed to call his witnesses 


be oannot eay whether their evidenoe will 
nnt help him to deoide. firsL the propriety 
of SQob an order and, secondly, the extent 
of the oolpability of the oomplainant to be 
expressed in the amnont of the oompensation. 
The oaee of Queen-Emprers v. Ohiragk Alt 
(t) relied on by Mr, Satyaoarayana, 
who appears for the person who reoeived oom* 
pet.sition, was a oaee where the aooaeed 
was arquitted and sa«h noqaittal in a earn* 
mons case ooold only be after all the evidenoe 
for the proseoation was taken, and in a 
warrant oase after charge framed. We, 
therefore, set aside the order for oompensa' 
tion. 

M.C.P. 

Grier tei atide, 

(1) A. \V. X. (1S98) 198. 


LAHORE HIGH COURT. 

Criuim l ArpCAL No. 531 o? 1920. 

November 18, 1920. 

Preten/:-’Mr. .Tastioe Shadi Lai, Chief 
.lantioe, and Mr. Ja'^tioe Leelie-Jones. 
EEHR dINGH —CoNv:cr—A ppellant 

versoi 

RMPBKOR— Rc-ipOHPENT 

Criiiiiml Procedure Code Act V of 1898), s. 287— 
Charge of murder —cont’icn’on /or, 
legal —CoH/e««ori of co-accuted, value of, 

K. and .Y woro ohargeJ with tho murder of one 
TK. It wa« found tlmt while Y committed the 
actual murder ho did so at the bidding of K- whoso 
aotjal pre3'»iiC9 at the scene of tbo murder 
DOt establi«hed. Tho Sessions Judge conTictcd Y. 
uoder sectinn .30*, Indian Tonal Code, and A', of 
abetment of murder : 

Held, that on tho facts found /T could bare been 
charged not only with the commission of tho pi incipal 
offenco of murdor, but also with tbo abotmoac 
thereof and, therefore, by virtue of section 287, 
Crimiual Troceduro Code, ho could be convicted of 
tho offoDco of abetment though bo was not charged 
separately with It. [p 9l7, ool. 1.] 
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KRnR 8INOH V. EMPEROR. 

Ycditha Suhbinjn v. Emperor, 15 Iiid. <^as 8": 23 
M L .1 ll-J: :s c r L • 15^; (i912j M. W N’. 72>; 

12 M. 1. T. 20:^. followed 

Tlio confession of a co prisoner ennnot per fc 
sastain a conric'ion, and in order to acliievM that 
object it must bo corroborated aliunde by imle* 
pendent evidence in some material circumstance, fp. 
916, col. 2 ] 

OnmiDal appeal from the order of the 
Sessions .lodge, Amrifsar, dated the 23rd 
Joly lyjO. 

Mr. Sann ien an l Bikhshi Tek Uhand, for 
the Appellant. 

The Goyernment Adveoatr, for the Re* 
spondent. 

JUDGMENT. — On the evening of the 5th 
of April 1 920. the oorpse of a boy, aged 
abtut 14 yearr, wa^ fonnd fliating in a well 
eilanfe within the honrdaries of the village 
of Jagdeo in the Amritsar Dietriot. The 
body was tf.ken out of the water, and after 
being photographed waaeent to the Assistant 
Snrgeon who oondooted the post mortom ex¬ 
amination. The evidence of the medioal 
witness ahows that he did not hnd any 
wounds or other injor'es on the body which 
ooald aoQOont for the death, and that he 
expressed his opinion that the boy's death 
WS9 doe to drowning. The Sessions Judge 
has found that the boy was thrown into the 
well on the night of the 4 5th April 1920; 
and baa convicted two persons, oie., Naram 
Singh and Kehr 8iDgh, in connection with 
the murder, and sentenced them to death 
each. 

We may clear the ground by atating at 
once that there is ample evidence on the 
record to establish the fact that the body 
recovered from the well was that of a boy. 
Wassau, who was living a short time before 
the murder with bis mother, Muiammat 
Bbagwani, in the village of Bbalapind, which 
is not far from Jagdeo. The mother and 
several other witneasea have deposed to the 
fact that the photograph shown to them is a 
likeness of boy Wassan, and there is absolute* 
ly no reason for disbelieving them. We 
have seen the photograph ourselveS) and 
Bod that the features are quite distinct aod 
could be easily recognised by the fi-latives 
of the victim. We must, therefore, take it 
that the identiBcation of the body has bsen 
fully established. 

Before narrating the aircumstances which 
led to the aommiesion of the orime, we may 
briefly refer to the love affiairs of Mu$ammat 


Babgwani, This lady was originally married 
to a person cull d JCharek Singh, by 
wlioro she )>ad one Mor*, ri*, toe bov Was-ao. 
Kharuk S<ngh dinrt abint fen years ag . 
af>d a year after bis death the widow married 
Ishar Singh, a resident cf the village of 
Ghampur, by whom ehe had two daughters. 
The convict Narain Singh is the son of I^har 
Singh’s maternal noole, while Kefar Singh 
is a ooiUieral of Was-an. Nsrain Singh is 
a resident of Dharixal but came to Gbampur 
about a year ago to render assistance to 
Ishar Singh in enllivating bis land, aod 
stayed with him in bis hon^ie. It appears 
that Musammat Bhagwani contracted a 
liaison with Narain Singh, with the result 
that the injured husband turned Narain 
Singh out of the hoase. He, however, con¬ 
tinued to live in the village, and subsequent* 
Jy arranged with the hr Ip of Kehr Siogh to 
abduct Musummat Bhagwani. On or about 
the 2oth of March the two convicts took 
Mutammat Bhagwani with her childrcr, 
namely, Wassan and the two daughters, to 
the bouse of one Xaiaini, a resident of 
Bhslapind, who was acquainted with Kebr 
Singh and Mutammat Bhagwani. The exact 
date on which she arrived at 
Naraini’s bouse cannot be ascertained with 
any reasonable certainly; bat we agree with 
the learned Sessions Judge in holding that 
it was on the 4th of April that the two 
convicts asked Musammai Bhagwani to allow 
Wassan to accompany them (o attend 
a marriage. There is ample evidence npon 
the record Chat the boy left hie mother and 
went away with the oonviots, and was not 
seen by her again. Sue, after making an 
iDfruotuouR search for the boy, returned to her 
husband’e village Gbampur where ehe wai 
informed by a Poltcemao of the recovery of 
the body from the well. 

Now, the atory for the prosecution ia Chat 
Kehr Singh coveted Che land of the boy 
Wassan, 'ind the pedigree table prepared by 
the paittart shows Chat be and Jawahar 
Singh, a fonless old mac of about fO years 
of age, arc the only eoilaterals of Wassan. 

It ie alleged that Kehr Singh wanted to get 
rid of Che boy, and in order to carry out hie 
object be hired Narain Singh to commit the 
murder. That Narain Siogh was employed 
as a hired assisain aod was given some money 
as an inducemeoC to eommit the deed rests 
upon the eonfession which he made befort 
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the Magistrate bat retraoted before the 
Sessions Judge. Whatever the exast motive 
may be, there san be no donbt that, on the 
4lh of April the boy left in the eompaoy of 
Narain Singh and Kehr Singb. As to what 
happened afterwards we mast tarn to the 
evidenoe of two persons Hari Das (P. W. 
No. 12) and Mahanda (P. W. No. 13), and 
to the oonfession of Narain Singh, Hari 
Dis is a gnranthi of a shrine situate at a 
dietanoe of about half a mile from the well 
from wbiob the body was recovered, and 
Mabandu is a singer at that shrine. Both 
these witnesses depose to the visit of the 
aoaused Narain Singh and Wassan to the 
shrine in the evening where they were given 
food and bedding. They got up, however, 
about midnight, and then left the temple. 

The eiroumstanees immediately preoeding 
the oommiesion of the orime are dieolosed in 
the oonfession of Narain Singh. This aoous- 
ed was produced before the Magistrate on 
tbe 19th of April 1^20, when he made a 
clean breast of tbe whole affair and narrated 
a long and oiroumstantial etory of all tbo 
inoidents in oonneotion with tbe crime. 
According to him, it was Kehr Singh from 
whom the suggeHioo to kill the boy emanat* 
ed, to which enggestion Narain Singh at 
first demurred, Kehr Singh, however, gave 
him liquor at a shop at Amritsar, and eveD> 
tually induced him to agree to kill Wa^^an 
in return for Rs 400, out of which Rj. 20J 
were paid in advance. Kehr Singh then 
asked Mutammat Bbagwani to allow him to 
take Wasean away on tbe pretext that 
be and bis companion, Narain Singh, were 
going to attend a marriage and that they 
wanted to take Wasean to his prospec¬ 
tive father-io law whose daughter might 
be betrothed to him. Muiammat Bhagwani 
at first refused but subsequently consented on 
learning that her paramour, Narain Singh, 
was also going. Tbe onviots then brought 
tbe boy to the temple near the village of 
Jagdeo shortly before sunset. Kehr Singh 
himself did not appear at the temple but 
eoooealed himself somewhere in a garden, 
and it was Narain Singh and Wasian who 
went to tbe ehrioe and, after partaking of 
their food there, went to sleep. They were 
awakened at midnight by Kehr Singh, and 
tbe three then proceeded to tbe well where, 
at the bidding of Kehr Singh, Narain Singh 
held the victim, while the former tied a 


pisie of clo^h r-'and tSa boy’s nsck and after 
knocking him do tied his arms aad legs 
with his p'jgn and threw him into the well. 

This confession wis adhered to by Narain 
Singh when he was examined by the Com¬ 
mitting Magistrate on the 9ih of May 1920 
bnt was retracted before the Se^sioni Judge. 
Nyw, so far a^ Narain Singh i^ concerned, 
we have not only hie aonfeeeion, but also the 
fao^ that hp, abng with K)hr Singh, took tbe 
biy from his mither, and the important cir* 
onmstance that he wa'^ seen with the victim 
afterwards in the vicinity of the well from 
which the orpse, was recovered. His guilt 
does not, therefore, admit of any doubt, 
and hie conviction under section 302, Indian 
Pena! Code, ie folly jaetified, 

Coming now to the case against Kehr 
Singh, the learned Sessions Judge has relied 
upon the following evidence : — 

(0 the retracted confession of the co> 
ac’ueed, Narain Singh ; 

(2) tbe fact tbit Kehr Singh, by making 
a falee statement to tbe mother, induced her 
to let the boy go with both the convicts, and 
that the boy actually left the mother in 
their company and was not seen alive after¬ 
wards; 

(3) Kehr Singh bad a strong motive for 
doing away with the b')y. 

Now, the confession shows that Kehr 
Singh took a leading part in planning and 
committing thecrime, and that it was be who 
threw the boy into the well. There is, 
however, a well established rule of practice 
that tbe confession of a co-prisoner cannot 
p9r 89 sastain a conviction, and that it must 
be corroborated aliunde by independent 
evidenoe in some material ciroamstanoe. 
The learned Sessions Jadge, while holding 
that there is no independent evidence io 
coooeot Kehr Singh with the actual murder, 
finds that there is adequate proof upon the 
record that this convict abetted the commis¬ 
sion of the murder. It is beyond doubt that 
Narain Singh bad no grudge whatsoever 
against the viotim or his mother, and had no 
persooal object other than that which ha 
himself gives, namely, a bribe from Kehr 
Singh, for the removal of Wassan. In¬ 
deed, BO far as be was oonserned, he would 
be mo^t reluctant to do anything which 
would displease tbe boy^s mother, Muianxmai 
Bbagwani, with whom be was carrying on 
a love intrigue. Further, this lady wag 
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enjoyiDg tbe ioonme of the boy’s landed 
estate, and the boy’s death wonid probably 
deprive her of that inoome and thereby 
indireotly affeat her paramoor. It is psrfeotly 
•lear that Narain Sirgb, if left alone, wonid 
rather like tbe boy to live than bring abont 
bis death. 

On the other hand, Kehr Singh had a 
very strong motive for wishing to get rid of 
Wassan. If Wassan died, Kehr Singh 
wonid immediately enooeed to a moiety of his 
estate, and only tbe life of a ohildlees old 
man of SO years of age stood between him 
and the other half. So far as we oan see, 
Kehr Singh was the only person who was 
vitally interested in getting rid of the boy; 
and we, therefore, aoeept the statement of 
Narain Singh that he was indnsed by 
Kehr Singh to aooapt the bribe and to parti* 
•ipate in the onmmission of the orime. The 
motive on the part of Kihr Singh oonstitotes 
a very strong eorrobaration of the eon* 
fession of the oo aoouKed. 

Farther, there ean be no manner of doabt 
that it was at the instanoe of Kehr Singh 
that Afutamma^ BhagWrini was iodooed to 
allow Waeeao to leave Bhalapind, and that 
the reason given by Kehr Singh for taking 
Wassan with him was absolaiely false. It 
is obvioos that the boy did go with Kehr 
Singh and Narain Singh, and that he was 
murdered very shortly afterwards, apparent* 

]y on the night following tbe day on whiob 
he left hie mother. 

Kehr bingh’s sabseqaent oondoot also 
lends support to the theory that he was 
implioated in the sommiesion of the orime. 

It appears that the mother, after making an 
infraotnoas searoh for tbe boy, same baok to 
her own village, Ghamopar, and that Kehr 
Singh, though he was living in that village, 
did not offer any explanation of the die* 
appearanse of the boy, nor did he give any 
imformatioo as to tbe eoene of the marriage 
to whiob be bad intended to take him, or 
ea to the prospeotive parents of the girl to 
whom the boy was to be married. Indeed, 
be has all along main'ait-cd a oomplete 
silenoe as to bis movements siooe he left 
Bhalapind, and has not told os as to what 
happened to tbe boy who undoubtedly left 
his mother in his oompany. 

There is ample evtdense upon the reoord 
that a pair of shoes belooging to Wassan 
was reeovered from a well, known ao Main* 
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wana, whish is situated at a short distaus^ 
from tbe well from whish the body waE 
reoovered. This dissovery was made in par* 
snanoe of information supplied by Kehr 
Singh, and prima facie there is no ressou 
to doubt tbe veraoity of the story relating 
to the dissovery. Tbe learned Sessions 
Judge, however, thinks that it would not be 
safe to hold that tbe slue to tbe dissovery of 
tbe shoes was solely furnished by Kehr Singh 
and he has, oonsequently, exsluded from son* 
sideration tbe evidenoe as to this dissovery 
whish would have oooneoted Kehr Singh 
with the oommission of tbe murder itself. 

Whatever doubt there may be as to the 
soutoe of the information with respest to tbe 
dissovery of the shoe^ we are of opinion that 
tbe learned Ss^sions Judge was not right in 
saying that Kehr Singh *‘wa9 not present at 
the time” when tbe murder was sommitted, 
What he might have found was that Kehr 
Singh's presense at the time of the murder bad 
not been established,not that bis absense bad 
been proved. It is, however, unnesessary to 
dwell on this subjest, besanse tbe evideose 
and the sirsamstanses referred to absvs 
leave no doubt in our minds that Kehr Singb 
was guilty at least of tbe abetment of 
murder. 

The learned Cjunsel for Kehr Singh im* 
praohes the sonvistioo of bis slient on the 
ground that the latter was sharged only with 
tbe ooromiseion of tbe prinsipal offense aod 
that he oould not, therefore, be eonvieted of 
tbe abetment of murder in reepest of whish 
DO sharge was preferred against bim. Id 
support of his sontention he plasei bis re* 
lianas upon two eases, namely, Reg. v. Ohand 
Nur (I) and PaJmanabha Fawikannat/a 
Emperor (2). The learned Judges who deeid* 
ed tbe latter case did not intend to lay 
down any universal rule that in no ease san a 
sonviotioD for abetment be possible where the 
charge relates only to the prinsipal offense. 

Tbe prinsiple laid down in the Bombay ease 
has our entire approval, though its appHsa* 
biliCy most depend upon the pesnliar fasts of 
easb ease. The learned Judges, while 
ing with tbe provisiooe of sestion 457 of the 
old Code of Orimlnal Prosednre, whieh 
eorreepjods to sestion 238 of tbe present 
Code, say 

(1) 11 B. 1£. 0. H. 240. 

(2) 6 Ind. Cm. i46| 83 M. 20i) 7 M. L. T. 70| U 
Or. L. J. 40i 70 M. L. J. 61. 
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"That section applies to oaneR in whi<)b 
the charge ia of ao offeooe which consists of 
aeveral partioulara. a oombinaMon of aome 
only of which ooDatitates a complete minor 
offence. The graver charge in eooh a case 
gives to the aocoeed notice of all the cir- 
oometanoea going to oonatitate the minor one 
of which he may be convicted. The latter ia ar> 
rived at by mere sabstraotion from the former. 
Bat when th's ic not the case, where the 
oircamatanoea embodied in the major charge, 
do not necessarily, and according to the 
debnition of (be offence iraonted by that 
charge, constitate the minor offence also, tte 
principle no longer applies, beoaaae notice of 
the former does not necessarily involve notice 
of all that ooDstitotes the latter. The sec* 
tion is not intended to apply to a oollaieral 
offence.” 

The provisions of the law applicable to 
a case of this kind are to be foand in section 
237, Criminal Prooedore Code, which rans 
as follows: ~ 

If, in the case mentioned in section 236, 
the aocDsed is charged with one offence, and 
it appears in evidence that he oramitted 
a different offence for which be might have 
been charged under the provisions of that 
section, be may be convicted of the offence 
which he is shown to have committed, 
altboogh he was not charged with it.” 

The question is then reduced to t)>i:« 
Whether on the facts id this oa^e the accused 
could have been charged not only with the 
commission of the principal offence but also 
with the abetment thereof. The answer to 
this QuettioD must, in our opinion, be in the 
affirmative. Then, by virtue of the provi- 
sions of the aforesaid sector, the accused 
may be convicted of the offence of abetment 
though be was not charged separately with 
the oommissioD thereof. This is exactly the 
rule which is laid down in the Madras 
judgment reported as Yeditha Suhboya v. 
Bmptror (3). In the oaee before us the facts 
urged by the prosecution in ooDneolion with 
the charge of the principal offeLoe included 
all the facte which are now relied upon to 
support the conviction for the abetment of 
murder. The only thirg which the Sessions 
Judge was unable to 6nd against Kehr 
Sitgh was that he was preeent at the time 


(8) 16 Ind. CcB. 
468| (1012) M. W. 


65| 23 M. L. J. 722; fr. L J. 
N. 726j 12 M. L. T. 103. 


of the commission of the murder; and it was 
in oonsequenoe of inadequate pro'^f to sub* 
stantiate that fact that the convict's offence 
was reduced from murder to the abetment 
thereof. He had notice of all the facts 
which constituted the offence of abetment, 
and the conviction does not, therefore, 
contravene the principle enunciated above. 

The murder was uodoobtedly a coldblood* 
ed and atrocious one, and there is absolutely 
no extenuating oiroumetanoe which would 
warrant the inffiotioo of the alternative puni* 
sbment. We accordingly uphold the oonvic* 
tion of both the appellants, and oonGrming 
the sentences of (ho death dismiss their 
appeals. 

Appeals dinnissel. 


ALLAHABAD HIGH COURT. 
Ckikipal Uefire.vce No. 615 of 1920. 
October 29, 1920. 

Preunt ; —Mr. J'lsfice Piggott and 
Mr. Justice W>4lsh. 

Shaikh ABDUS SAMAD—Petitionis 

ver$u$ 

YUSUP—Opp I'-iTE Party 

WorJnnan’it Pi'riich f'f C-'iit . act .-(<•/ (Xlllof 1869), 
j». 2— Pr>‘CC‘hi>-i' (.il l V nf n 4 

(o), 2*0— Piinithmrnf —O/cik*^— Sii>n>r,nri/ trial 
leijnlily of. 

TiiaAniui.'li fls Hio Lrgislaturo in flio Workman's 
Brpicli of Cor.lract Act liin d<*scrili(3i| tlio order 
which a Mftgistruio is au'liori8«'d to make against a 
workman in n case proved as “p'jniiiliinent'’, tho act 
if proved ainuaiits to an ' oPfoiHe" pnnishahlo by 
law within the meaning of section 4 (") of tbeCriminal 
Procedure Code, consequently a Magishtito of tho 
First Class has jurisdiction iimlcr section XOO (o deal 
with (lie case summarily, (p S»18, col. (.] 

Criminal referonoo made by the Sessiona 
Judge, Benares. 

Mr. Jauki PrasaJ, for the Applicant. 

JUDGMENT.—In this case the complain* 
ant, a master, made a complaint bsfore a 
Magistrate of the First Class against a young 
workman under section 2 of Act No. XIll 
of 1959, alleging that be bad beou guilty of a 
breach of contract inasmuch as be bad failed 
to continue to work although payment for 
his labour bad been made under the contract 
ip advance by the master. The Magistrato 
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of the First Class desU with the oase aam- 
roarily and dismisFed it od the merits. Tbe 
matter oanie up before the Sessions Jnd^e 
who raised the question whether tbe pro- 
oeedin^ was a proper one, on the ground that 
tbe Magistrate had no jorlsdiotion to try 
the ease summarily. The learned Sessions 
Judge has set out his view in a olosely 
reasoned statement referring to the authori¬ 
ties, and tbe Magistrate who tried the ease 
has submitted his explanation in an equally 
clear statement, maintaining his original 
view that he had juriadiotion to dispose of 
the ease summarily. The question turns 
npon the interpretation to be given to sestion 
260 of the Code of Criminal Prooedure. A 
Magistrate of the First Class has jurisdiotion 
to try in a sumraaiy way offences not puoi^ih- 
able with imprisonment for a term eioeeding 
six months. The question whish we have to 
decide is, whether this is a punishable offence 
within the meaning of that section. In the 
ordinary colloquial sense of the term it 
oertinly is not, but when reference is made 
to the deBnition of offence provided by 
section 4 (o) of the same Code, it is found 
to mean any sot made punishable by any 
law for the time beirg in force. The Act 
under which this er^mplaii t wns brought 
authorises a Magistrate to pass certain orders 
if a breach of contract is proved, and in the 
preamble, which does not eoi fliot in any way 
with the enacting portion of the Act, it is 
provided that it is just and proper (hat 
persons guilty of such breach of contract 
shall be subject to punishment. Inasmuch 
as the Legislature has described the order 


Procedure Code on which we base our 
decision is subsequent in date to that autho* 
rity. As regards Bombay, there is a quite 
recent authority following a previous autbori* 
ty both of which are to be found in the same 
valume, nam^^ly, Emperor v. Dhondu 
(d) and Emperor v. Balu Salu}i (4) 
in which tbe Bombay High Court, following 
an English authority which dealt with tbe 
question of a penalty, has emphatically taken 
the other view without, however, notioing the 
use of the word ‘ punishment” in Act 
No. XIIl of of ld59. Oo the other hand, 
there is a clear dictum by a .ludge of this 
Court reported in the case of Queen Empreti 
V. Indarjit i5) which has never been 
questioned and which must be taken to have 
been for all tt'eee yrars the guiding principle 
in this Province, We have come to the 
conclusion that we are oompelled by the 
force of language to follow this roliog and 
we hold that this offenoe is triable summarily 
by a Magistiate of tbe First Class. Let the 
record be returned. 

Record returned, 

(3) I Iml. Cas. 378; 33 B. 22; 6 Bom. L. B. 26S| 
i Cr L. .1 2H3. 

14, I Iml. Cos. 3b7i 33 B 25, 10 Bom. L. R. 1126| 8 
Cr. L J. 40<). 

(5i 11 A. 262; A. W. N. (1899; 6.5, 0 fnd. Doo. 

(n. a.) 696. 


which a Magistrate is authorised to make 
against a workman, in a ca^e proved as 
punishment” we Bod it impoA»ible to say 
that the act, if proved, in not an offeT.oe 
punishable by law within the meaning cf 
section 4 (o) and, theroforp, within the 
meaning of section 260 It is unfortunate 
that we should Bnd ourselves in confliat on 
this point with both ancient and modern 
authorities of other High Courts. The 
Madras High Court in the case of loUard v, 
Mothial (1) took another view hot, as point 
ed out in the case <,f Qnfen Etntren v. rat 
tayun (2), the deCnitior. in the Crimii.al 

(1) 4 M.234: 1 Woir m6| 1 Ind. Uoo. (n. e ) 099. 

(2) 20 11.286 at p. 249, I VioirQ'Jli’i Woir 40, 7 
lod Deo. IT. I.) J67 


LAHORE HIGH COURT. 
Criminal RaV(h,o« ruTinoN >o 1244 of 1920. 

December 16, 1920. 

[reitni Mr. Justice Ohevis and 
Mr. .fustice Scott Smith. 
HAZARA SINGH and ARoreiR — 

OONVIOrS—PlTITiOMIRfl 

tcriuA 

emperor—R afPONDtuTS. 

Prohate and Adminhtration Act (V o/l8Sty, • , 

nppUeahility of, to eriminnl proeeedingi^Cnmmm 
proctedinge, whether abate on death of complatnont. 


flection “Oof tho Probate and Adcniniiiration Act 
M no application whaterer to a criminal proBOoalioir. 

riminal pLeedingi. once 
hethcr upon a oompleint or o(Iiorwi»e, do not 
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tcrmiDSte or abato nioroly by the death of tko com* 
|)laiDaiit ortho peraon injured, [p ' 2 , col. ] 
I^harDati7 Emperor, lO P R lw08 ' r -P 'V R. 
lOOHCr.; 7 Cr. 1. J 2v'0: 112 I* h R OOm, Sand 
7. Cmpcror, 4f' Ind Cas U'Oftj 2d P R I9l7 t'r; IS 
Cr L. I. f>HN; 31 P. W. R, 'P17 v. Km/’eror, 

62 Ind. Cob. 7f*7; 25 P. R. Un9 Cr;20 Cr. L. J. 
717, dissonted fVom. 

Petition for revision ooder seotion 43-^, 
Oriminal Prnetdore Cede of the order of the 
Seesiore Judge, Amritsar, dated the JOth 
August 1920, varyirg that of the Mngistrate 
First Claes, Amritear, dated the 16th July 

1920. 

Mr. Feroe-wl^din Ahma l, for t '0 Peti 
tionrrs. 

The Government Advocate, for the Po- 
spondeot. 

JUDGMENT. 

Scott SaiTH, J.--(Dcc'»m6‘r 11, 1920).— 
Hsz^ra Singh, Snhan Singh, JnaU 
Singh and Harram Singh were chnloned 
by the Poliee under seotion 304, 
Indian Penal Code, for oansing the 
death of ore Jagat Singh. The Magis¬ 
trate who tried the ease eonvioted Jan ala 
Singh and ll^rnam Singh under seotion 
304, Indian Penal Code, and Hazara Singh 
aod Sohan Singh under seotion 325. They 
appealed to the Sessions Judge who held 
that it was not proved whioh (f the accused 
had aotnally strnek the blow which caused 
the death of Jagut Singh end altered the 
ooDviotioD of all of them to one utder 
seotion 323. Hszaia Singh and Schan 
Singh Bled an applioatirn for revision 
whioh same before a Single Judge of this 
Cenrt, wbr, holding that there was no good 
ground for dieagreeing from the £nding of 
the Seesiona Judge, dismissed the petition on 
its merits. There was also, however, an ad¬ 
ditional ground of revi'>ion to the effeot 
that, as IheAprellale Cvuitheld that only 
an offenoe under ecotion 32.1 had been 
oommitted, ar.d astbe person ii jured had died, 
the proooedirgs abated and the aooueed should 
have been eoquitled. R' tnaNandv. Emperor 

(1) and £o&Au V. .Emperor (2) were oiled as 
authorities in supptrt of thia proposition. 
Tbe Single Judge referred the point to a 
Division Denob for oonsideratinn as to 
whether there was any eerential distinction 

(1) 40 Ind. Cm. 'OOP; 20 P. R 1917 Or; 18 Cr. L. 
J. 6881 81 P. W. H.'9l7Cr. 

(2) 62Ind. Cm. 797|26 P. B. 19lOCr^ 20 Or. L. J, 
717* 


between a seotion 323-oase brought by a 
complainant who dies during tbe o^up«eof 
the trial, and a Polioe chafan instituted 
after the injured person’} death. An ap- 
plioatioD for revision has also now been 
put in on behalf of Jawala Singh and 
Harnam Singh whioh has not yet been before 
a Single Judge. 

It should be noted that the hurt for (he 
causing of whioh tbe petitiorers have been 
convicted did rot oau^e tbe death (f Jagat 
Singh The actual hurl which oaosed his 
death was a fraoture of the skull, but tbe 
Court has not found which of the petitioners 
oaueed this partioular hurt. Tbe oontention 
on behalf of the petitioners is that, the peraon 
to whom tbe hurt was caused having died, 
and the offenoe held to be proved being a 
onrop'^an able one, no eause of aotion eur- 
vive°, and the proosedinge against tbe peti¬ 
tioners most be held to hare terminated 
by the death of Jagat Si^gb. Seotion 89 of 
the Probate and Administration Aot V of 
1881, is relied upon as also the three 
rulings of the Punjab Chief Court reported 
as hhar Dat v. (3>, Warns 

Nund V. Emperi)r (1) and Labhu v. Emperor 
(21. Seotion 8J of the Probate and Ad- 
mi' istration Aot run-* as follows:— 

“ All demandi what-oever, and all rights 
to prosecute or defend any suit or other 
prooeedii g. exi»-tiig in favour of or against 
a person at ti e of this deoeasr, sur¬ 
vive to aid aga'iist his exesulors or ad¬ 
ministrator?, exflopt oausos of action for 
defamation, aseault asdeSutd in the Indian 
Penal Code, cr other personal iojories not 
oausing the death of the party, aod except 
also cases where, after the death of the 
parly, the relief sought oould not be enjoyed, 
or granting it would be nugatory." 

This seotion was aoosidered in Kri$hna 
Behari Sen v- Corporation of Calcutta (4) 
in wbiob it was held that, ' a suit for 
malioioos prosecution falls within the 
general words of section 89 of the Probate 
and AdministraHon Act aod not within any of 
tbe exoepii"ns,"and that the oause of action 
of (he deoeat-ed plaii tiff survived to bis ad¬ 
ministrators. In Ishar Sja$ v. Emptror 

(3) it was held that tbe death of tbe com* 

(3) 10 P B. I91R Cr« H P W. B. 18C8 Crj 7 Cr, 
L. J. 2l<0j 112 P. L B. 1908. 

(4) 31 C. 993j8C. W. N.746. 
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platnant terminated a proeeontion for de¬ 
famation, vthieh, being essentially a personal 
aetion, oonld not be oon'inoed rr oarried on 
by the legal representaM’ve* of the deaeased 
petitioner, it was pointed oat in that ease 
that the offenoe of defamation ie oompoand- 
able without permission of the Oonrt before 
eonviotior, and that under eeotion 198, 
Criminal Proaedure Code, to Criminal Ooart 
ean take ooguizanae of the ofTenoe exaept 
DpoD the aomplaint of a person aggrieved; 
aleo that proseoution for defamation is 
essentially a personal aation, and the insti- 
tntion of proaeedings depends on the tem¬ 
perament of the person defamed. The Jndges 
were of the opinion that the prinaiple ar.der* 
lying the rule laid down in seotion b9 of 
the Aot was applioable to a oriminal pro- 
seoution for defamation, having regard to 
the narrowness of the line between a pro- 
eeeutioD and a sait for damages. 

In the oa^e reported as Ram'i i^an l v. 
Amperor (1), Broadway. .T., held that 
an aation under seat'on 3:^3, Indian Penal 
Code, is a personal one and aomes to an 
end on aomplainant's death. He referred to 
Jihar Dat v. Emperor ( 5 ) and said that 
in his opinion the prinaiple therein 
ennnoiated applied equally to an offenae 
under section 323, Indian Penal Code. He 
said that, just as a proseantion for defama¬ 
tion is esHentially a personal one sr>, inhis 
opinion, was one under seation 323, Indian 
Penal Code. There is, however, adistination 
between a proseantion for defamation and 
one for causing hurt. A prossaotiou 
for defamation aan only be lodged by a 
person aggrieved, but there isnosuoh res- 
trietioD in the eafe of one for eausit'g hurt 
under seotion 3.3. In L'lhhu v. Emptror 
(2) Rattigan, Chief Justioe, following Uiima 
Nand Emperor held, that a aomplaint 
under seotion 323 abated npon the death 
of the aomplainant. It will be notiaed that 
ID all these oases the Court took ooguizinoe 
upoD the aomplaint of a private person aud 
not, as iu the preseot ease, upoo a Poliae 
report of the faats. Now, with all doe 
deferenee to the Judges who deoided the 
eases above referred to, 1 am elearly of 
opinion that seetion (9 of the Probtte and 
AdmiuielratioD Aot hns n > applioation what* 
ever to a eriminal pr<'StOQtion. It applies, 
as its wording shows, to all ''demaode'* wl>at- 
soever and) **all rights to proseaute or defend 


any suit or other proaeedings, ezistiug in 
favour of, or against a person at the time 
of bis deoea«e." Now, the word “demands” 
olearly means demands of a aivil nature, and 
the words ' suit or other proaeeding” must 
be inrerpreted as suit or other prooeediug 
of a similar nature, the rule of ej-’Sdem generit 
applying. The word ' suit” obviously means a 
oivil suit and ' other prooeeding” must mean 
other proceeding of a nature similar to a suit. 
If the seotion extended to oriminal pro- 
oeedings it would give a oause of aotion 
against the exeoutors or administrators of a 
desea«ed cfTsnder, beoause tbe seotion applies 
not only to rights existing in farour of a 
psrs-ir, but al^o to rights existing again#/a 
p^^rfort, at the time of bis decease. Even 
if the seotion otul i apply to private aom- 
plaint*, 1 do n >t see how it oould apply 
to a oa*e like the present iu wbiab tbe 
Court has taken oognizanoe upon a Poltss 
report of the faats under seotion 190 (6), 
Criminal Proaedure Code. In all oriminal 
proceediigs the hrst important point to see 
if>, whether the Court is properly seiod of 
th'4 aase. A Court may take oogniziuos of 
an offanoe in any of the ways speoiSed in 
seotion 190, Criminal Proaedure Code, aud 
onae it has lawfully taken oogo<zanes 
of an offenae it must try it in one of the 
ways laid down for the trial of oases in tbe 
Code. There are eertain oases in whieh tbe 
abiienoe of the aomplainant terminates the 
proceedings. Thus under seotion 247, Orimi¬ 
nal Proaedure Code, the non-appearanao of 
the complainant in a summona ease, if the 
summons has been issued on oomplaiut, 
oauees the proaeedings to terminate and the 
Migi.^trate fhall acquit the acmsed nnlees 
for srme reaeon he thinks proper to adjourn 
the hearing if the oasa to some other day. 
Again, iu a warrant ease, seotion 259 of 
the Code lays down that when the pro- 
oeedings have been instituted upon aomplaint 
and upon any day Bxed for the bearing of 
the ease the eomplainaDt ie absent, and the 
offenae may be lawfully eompounded, tbe 
Magistrate may, in his disoretioD, at any 
time before the aharge has been framed 
diseharge the Booo.'ed. These seeth ns would, 
of cioiee, apply if the eomplainaDt died 

doing the rrooeedings and was, therefore, 
necessarily sbeent upon the day Bxed for the 

hearii g of the ease, , 

Again, there are eertaiu eases in wbien 
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the eomplainant or the persoD injored or 
aggrieved himself pats a stop to the pro- 
eeediDgs by oompoanding the offeooe. The 
offenses whioh oan be oompoanded are 
Bpeoified in seotion 345 of the Code. There 
is nothing in the Crimin;^) Proosdare Coie 
in sapport of the proposition ibat the death 
of the person injared or of the oomplaioant 
of it'elf eaases the prooeedings to abate. 
WiththeezoeptionofthethreePanjabrolings 

sited abovj, 1 oan find no other authority for 
holding that a oriminal prooeediug onoe pro¬ 
perly lodged agaiodt an aooased person 
abates or aomes to an end, and there is no 
aatbority at all that snob a resolt oooara 
throagh death in a oaseof whioh the 0 )art 
has taken oogn'zanoe under eeotion 190 (6*, 
Criminal Proaednre Code. The deoisions in 
the Chief Coart oases appear to me 
to involve an assamption that the oom- 
plainant would, if he had lived, have oom< 
poonded the offeooe committed by the aooased. 
This appears tome to bean nowatrantable 
assamption, beoaase when a person makes 
a complaint, the presamptioo is that be 
desires that the person complained against 
ehoald be panisbed for the offence whioh he 
alleges he has oommitted. 

I think it ie a mistake to speak of an 
offense as a purely personal one. In Volome 
IX of HaUbory’s bawe of England, at page 
2 i2, a crime is said to be *'an anlawfnl act or 
default whioh is an offense against the public, 
and renders the person guilty of the ast 
or default liable to legal punishment. While 
a crime is often also an injury to a private 
person, who has a remedy in a olvil aotion. 
It ta as an aot or default contrary to the 
order, pease and well being of society that 
a erime ie punisbable by the State. ’ The 
offonoe under seotion 323, Indian Penil Code, 

one whioh oauses injury to a private 
person and it is as well an offense against 
the publio, and onoe a Court has legally 
•ommenoed oriminal prooeediogs against a 
person aooueed of an offenoe, the prooeediogs 
must go on unless and until they o%me to 
sn end in one of the ways detailed above by 
discharge, aoguittal or oooviotion of the 
aooased. 

Mr. Herbert points out that it is the 
praotioe of this Court in hearing appeals 
from ooDviotioDs under seotions 302 and 
304,. Indian Penal Code, when it is of 
opinion that a lesser offence has been oom« 


mitted to alter the oonviotion to one onder 
seotion 325, or even in some oases to one 
under seotion 323. Indian Penal Code. He 
has also referred to the ease reported as 
Emperor v. Sultan Singh (5) where three 
perHons were assaulted by three others with 

the reanlt that one of the persons assanlted 
died. 

The survivors oompoonded the offence 

whioh was held to be one under seotion 323, 

Iniian Penal Code, with their asiailants, but 

it was held that it was not competent 

to the survivors to oomponnd the case 

in respeot of the injury oauped to the 

deoeased person, even if the offenoe com- 

mitted amounted to one under eeotion 323 

Indian Penal Code, anda re-trial was ordered! 

In other words, the Judges held that even 

if au offenoe under seotion 323 had been 

committed as regards the deceased person 

the offenoe could not be compounded and 

that the aooased were liable to punishment 

1 would, therefore, hold that oriminal pro. 

oeedings onoe legally inetituted. whether 

upon a oomplaint or otherwise, do not ter* 

minate or abate merely by the death of the 

oomplainant or the person injured, and would 

rejeot the petition of Hazara Singh and Sohan 
Singh. 

Cbivis, J., (Dflccmisrie, 1920.)—I oonour 

and have nothing to add. The petition 

of Hazara Singh and Sohan Singh is 
rejeoted. 


Petition rejected. 


(6) i Ind. Cas, 24.- 31 A. 606; 6 A. L. J 
L, J. 473. 


6S2| 10 





Criminal Rkvision No. 426 of 1920. 

November 1, 1920. 

Freeent : Mr, Jostioe Jwala Prasad 
DEODHARI MAHTO-Ps„rin“\ ■ 

tertue 

EMPEROR— Oppositb Partt 

Tt'iifll Code (Aol xr.r oj ISfJOt 8 417 Oh i- 
nhat conslUntet-ifoncy paid (o' oWivJr— 
refuiol of, (o return bond^^OJence. Creditcr^ 



922 


INDIAN CASKS. 


[1921 


DIODHARI HiHTO V. BMPIROR. 

In order to constitute llio offence of cheating it 
is essential, in the first place, that the person who 
delivers property should have been deceived before 
ho rankes delivery and, in the second place, that 
he should have been induced to do so fraudulently 
or dishonestly. The deception may bo by words or 
by conduct [p. 922, col. 

Accused lent a sum of money to the complainant 
and pot the latter to oxeonte n bond. He also pave 
tiio complainant a lamiali parcha in respect of 
big homestead land. After some years, Ihe com. 
plainant paid the money back to accused, bnt the 
latter refnsed to return the bond until the kamiati 
parcha was returned to him : 

Held, that the accme<l could not be convicted of 
the offonco of cheatinp under section 4 j 7 of the 
Penal Code [p 924, col. 1.] 

Criminal revision against the order of the 
Deputy Commiesioner, Palaman, dated the 
24th Angast 19^0, oonBrming in appeal the 
oooviotioD and eentenoe of the Depaty 
Magistrate (with seoond Class powers) of 
Palamao, dated the 24th Jnly 1320. 

Mr. S, N, Daiia^ for the Petitioner. 

JUDGMENT.—The petitioner has been 
sonvioted onder section 417 of the Indian 
Penal Code by the Magistrate of Palaman, 
ezercieiog second class powers. The conviction 
has been npbeld by tbe Depaty Commis* 
sioner. 

The complainant bad ezecated a kamwti 
bond on a stamp paper, eight or nine years ago, 
for an advance of Rs, 15. On the 10th of 
Jane 1920 the complainant paid the petitioner 
Re. 22, the amount of tbe bond with 
interest. The complainant ra* orally ezpooted 
that the bond wonld be retarned to him 
and the aocosed after taking money went 
inside his hoose to fetch the bond. The 
bond wap, however, not ratarned and the 
complainant was told by the accused that 
the kamiati parcha of his homestead most 
also be retarned before he coold get the 
bond. While accepting the services of the 
aocasod onder tbe kamtati bond in qoestion, 
the complainant had got settlement of the 
homestead land oot of the aoooeeo’c 
holding. 

Tbe complainant forthwith went to the 
Magistrate and lodged his complaint the 
next day. 

On tbe 20th Jane a warrant of arrest 
of tbe accDsed was sent for ezecotion to the 
Sob Inspector of Police. The bond was 
retarned by tbe accasod to the complainant 
on the 2 st and ihe acoa^ed appeared io 
Goort CD the .vrd, 


The accased pleaded net gnilty, bat admitted 
reieipt of tbe money and explained bii 
failara to retarn tbe b^od on ascoant of 
bis son being away who had with him key 
of the basket oontaioing the bond. He 
also pleaded premttare retarn of the money 
in Asadh, whereas according to the stipalation 
in the bond the money was to be paid back 
in tho month of Magi, and that tbe 
e^mplaioant’s giving ap servioes in the 
monlh of Acidh when agriooltnral opera* 
tions eommenop, was inconvenient to tbe 
accased. 

The Magistrate held that tbe accased in 
refasing to retarn tbe bond after receipt of 
tbe money was actaated by a motive to 
retaliate for the iocoDVdoienee oaased to him 
by tbe oopmlainant retarning the money 
before its dae date and giving ap servioes 
in Asa ih, and wa«, therefore, gailty of having 
prao:i}ed deception and having a fraadolent 
intention, and accordingly sonvioted him of 
cheating nuder section 417, Indian Penal 
Code. 

The learned Depoty Oommissioner took 
the same view He replied to the argnment 
on behalf of the aocniied that the facte 
proved did not eonstitate an offence of 
cheating, by holding that tbe aoeased by 
eonsenting to receive the money did in fact 
indace the complainant to believe that he 
wonld retarn the bond and that it was 
clearly under this belief that the eomplainant 
paid the money, and that it wasnot necessary 
that the indneement ehonld have been by 
express words. 

The question for determination is, whether 
the facts fennd in this oaee oonetitate an 
offence of cheating. According to the 
definition of the term given in section 416 
of the Indian Penal Code, it ic essential, in 
the first place, that the person who delivers 
property shoald have been deceived before 
he makes delivery and, io the second place, 
that be shoald have been indaced to do so 
fraadalenlly or dishonestly. The de®9Pti^ 
may be by words or by oondacfc vidt ilAooa 
Bux V. Hakeya Muridari (I) and Baman-Ah 
Kalapthar v. Ring Emperor (2). In this view 
the learned Depaty Oommissioner is per* 
feotly right. As to what is snfBsisnt to 
sonstitote deception most be decided in each 

fl) 82 0. 94lj 9 0. W. N. lOOft 2 Or. L. J. 7W. 

(2; 2 0. L j 621} a Or, L. j. leo, 
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eape on its meritB, as held by Woodroff:>» J , in 
the latter ease. 

Id the forroer ea<e, the aoso'^ed after 
reoeiyioff the mortgat^e^mouey handed over 
to an illiterate messenger of the oomplainant 
a bogna onstamped bond instead of the 
real ear;:ei/>( 7 i deed, and it was held that there 
was a olear misrepresentation and fraadolent 
intention. 

In the latter, the ease of the proseootion 
was that the aeoased after receipt of the 
money retorned a forged aoregistered bond 
saying that it wns the real bond. Rampini 
and Mookerj*, .IJ., differed in their views 
as to whether this wonld oonstitote oheating. 
The ease was referred to Woodroffe, J., 
who agreed with Rampini, J.. and held that 
tbe faotr, if established, would oonetitate 
cheating, bot on merits he held that tbe 
facte were not established. 

These cases do not approach in any way 
to the facte of the present oase. Later 
on, in tbe case of Kumeda Oharan Ohose 
V. Emperor (3), Holmwood and Sharfad> 
dir, JJ,, in tbe siroQmstaDces very nearly 
similar to tbe present case, held that tbe 
offence of cheating was not established. 
In that case tbe complainant wbo was a 
tenant on bad terms with tbe aocosed, his 
landlord, was sent for by the landlord 
and was asked to pay rent, and accordingly 
the rent was p^id. The complainant left 
for home to fetch money regoeetirg the 
aocQced and hie gomnshla to have in the 
meantime bis does worked oot and dakhlui 
(reoeipte) written. He returned soon with 
Rs. 90 and paid tbe same to the aconeed 
who drove him away refosing to give 
dakhali or retarn the money notil Rs. 25 
more was paid by him to make the eom 
of Bs. * 0, tbe said amoont of Rs. 25 having 
been taken towards sura'ieahi eabscription. 
It was bold that there was no eobseqaent 
misrepresentation bat only an illegal demand 
and that the ease did not come within the 
parview of Ibe criminal law. Tbe case of 
Rhoda Bux v. bakeya Mundari (1) was 
observed by tbeir Lordships to have gone 
so far as the law eoald possibly be taken IQ 
the direction of misrepre'^entation by coodact 
and was farther distingoiebed r.n the groand 
that there was a positive eondact to show 

(8) 16 Ina. Cas. O50j 16 0. L. J. 616j 18 Cr. L. J. 


fraadolent intention, namely, tbe retaro of 
a bogas onstamped bond to ao illiterate 
messei ger. We have only to sabatitute 
the words "kumtali bond” for tbe word 
dakhlas'* and the words “homestead 
parcha'' for tbe words “Us. 25” and it would 
at once be obvi ms that the fact? of the case of 
Kumeda Oharun Ohoae v. Emperor (3) qaoted 
above are ex-»otly similar to the present one. 
Here tfie acoufed took the money indaoing 
the complainant to believe that hin kaniati 
bond would be returned, but instead of 
returning the same be demanded the 
homestead parcHa which the oomplainant had 
obtained from the Settlement Department. 

As held by the Magistrate, this ‘ homestead” 
was settled with tbe complainant out of 
the accused's holding while accepting the 
services of the accused. Thus tbe homestead 
Und originally belonged to the accused 
and was carved oot and settled with the 
complainant as a part of the agreement 
entered into by the complainant and as set 
forth in tbe kamiaii bond for and in 
consideration of tbe services of a kam\a to be 
rendered by the complainant to the accused. 
The ocmplainaut paid the money and wanted 
back the bond in order to dissolve the 
agreement, which was the object of the 
transaction which is the sobjeot of tbe trial 
in tbe pretent case. Although it may not 
have baen stated at the time of negotiation 
for tbe return of money and the bond, 
the return of tbe homestead land was a 
natural concomitant of the cessation of the 
relationship httwean tbe parties. The aocos¬ 
ed could very well demand return of the 
purcfia with respect to tbe homestead 
granted by the Oettlemtnl Department, on 
the basis of which the complainant wanted 
to bold on de-ipite the accused. Ae held 
by the Magistrate, the giving of the pareha 
would oertaroly have meant a transfer of 
the land covered by it back to the accuted. 
Tbe fact that the rarcha showed that the 
complainant was recorded as a rjtyat in 
respect of the homestead direct under 
the molik would not affect the right of 
the bccosed to demand the land back 
which was given to tbe oomplainant in 
lieu of and as a ooosideration for the 
eervioes to be rendered as a kamia. Ip 
any case, the aojused could bona fide believe 
that be was enutled to have the homestead 
laud and the pareha back from the com- 
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plaioaDt. In this view the demand for 
the parcha was not illegal and was at 
leaet nndpr a bom fids bdief. There is 
DO qaeetioD of dittbonesty in the matter, 
for the aaooeed reoeived the money and 
retained it as legally being dae ander the 
bond. There was no wrongfnl gain to 
himself or wrongful loss to the o mplainaot. 
There ooald also be no fraodolent eondoot 
on bis part in demanding the parcha from 
the eomplainant. He mast have known 
bis position with respest to the homestead 
and the terms upon whieb he got the land 
from the aoonsed, He oonld not possibly 
have been deoeived by the demand of the 
parcha by the aoonsed when be wanted 
to sever his oonneotion of eight or nine 
years with the aoonsed onoe for all. The 
eomplainant was not in any way, deoeived 
by any previons indnoement to him by 
the eubseqaent demand of the parcha 
whioh may not have been told to him 
at the time that he noderstood that the 
money was to be paid and the bond was 
to bo returned, for, as observed abDve, the 
return of the parcha, or at least the 
demand of it. was a neoessary sequenoe of 
the severance of the oonneotion between 
the parties. This puts the ease mush higher 
than the ease of Kumeda Ohnran Qhots 
V. Emperor (3). The two neoessary ele- 
ments constituting cheating under seotion 
415 of the Oode and as set forth at the 
outset of this jndgment are wanting in 
the present ease. The Courts below have 
not considered the case from this aspect. 
To my mind, judging the oaso on its own 
merits and oiroumstanoes, the asonsed is 
not guilty of cheating of which be has 
been oonvioted. Far less is he gnilty under 
section 403, Indian Penal Oode, of misappro* 
priation of the money or of the receipt, 
inasmooh as it was his just due without 
any tinge of dishonesty in it. Still less 
would the accused be gnilty under seotion 
883, Indian Penal Oode of extortion, for 
the money was paid by the oomplainant 
not in consequence of his having been put 
in fear of any injury. There was no threat 
by the accused to dishonestly induce the 
aomplaioapt to return the parcha for the 
homestead land. I do not agree with the 
view taken by the learned Deputy Gommis* 
sioner that if the aaooeed was not guilty 
of cheating under section 417 be was at 


least guilty of misappropriation under section-. 
403, Indian Penal Oode, or extortion under 
section 383, Indian Penal Oode, I do not 
also agree with him that the accused could 
ha straight away convicted without any 
charge under those sections in oiss the' 
charge of obsating whiob bs was called upon 
to mset, failed. 

I bavd givon my bast ooasidsration to 
the case and its olroumstancss, and I do 
not think, in the ooncloding words of 
Holmwood, J., in the ease of Kumsda Oharan 
Qhose V. Emperor (3), that ths aoonsed oomss 
within the purview of the criminal law. 

Ths result is that the oouvictiou of aud 
the seoteuce passed on the aocussi are 
est aside aud ths pstitionsr is sat at 
liberty. 

Conticlion soi atids. 


LAHORE HIGH OOUftr. 
Orihinal Appial No. 407 or 1920. 
November 5, 1920. 

Preisnt :—Mr. Justics Shadi Lai Chief 
Justicp, aud Mr, Justioe Leilie-Joncs. 

EMPEROR^ippii'i'iNT 

tenue 

SAMANO AND oTHsas—A ooojcd — 

Rispondbkts. - 

Criminal Procedure Code (Act ro/18)8)i ^ 
•^AppCitl from acquittal ^Trial Courts finding 0 /^ 
vilui of-^Appella(4 Court, interference tp, '* 
jiiHtificd, 

If in or. appeal from on acquittal tho eridonoo 
all oral and ita credibility ia a more mutter oi 
opinion without involving other considorotio , 
tho opinion of tho Court which heard the witnosaea 
muat bo treated aa olmoat conoluaivo. [p. 920, oo . J 

Tho indicotiona of mistake muat bo obvioua, or^w 
ovidonco too strong to bo rejootod, before the pp® 
late Court will interfere, ^p. 020, col. 2.J 

Criminal appeal from the u 

Sessions Judge, Jbelum, dated the Hth Mara 

Sardar Mehtab Singh, S. B , Public Fr 

secutor, for the Appellant. o i a 

Mr. Morton, for Bespondeote Nos. ^ 

JUDGMENT.—The SassloDs Judge ol 
Jbelum, eonenrring in the onanimoue opinion 
of the Assessora, has aeiuitted eight peraoof 
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who were obarged with the marder of one 
Malak, an Awan of mauta Rannial, in the 
Jbelnm Distriot. Against the order of 
aoqnittal the Local Government has prefer¬ 
red an appeal under section 417, Orimina! 
Proaedore Code, and we have heard the ease 
agrued at length by the Public Prosecutor 
for the Crown and Mr. Morton for the 
respondents. 

It appears that the village of Ransial is 
populated by turbulent people, and that the 
Awans residing there are divided into faotions. 
It is oommoD ground that there was con¬ 
siderable bitterne.ss between the deceased 
and the witness Mian Khan ou one eidoi and 
all the accused or, at any rate, the majority 
of the accused, on the other. This enmity 
is a double-edged sword which cuts both 
ways. While it is put forward by the pro- 
seoution as an adequate motive for the crime, 
it ie relied upon by the defense as furnisbing 
the reason for falsely implicating the 
aocused. A perusal of the judgment of the 
learned Sessions Judge makes it clear that 
the dominant idea in bis mind was that the 
relatives and friends of the deceased bad 
spread their net much too wide, and bad 
tried to fasten the charge upon their enemies 
irrespective of the question whether they 
actually participated in the assault on the 
deceased. 

There can be no doubt that the deceased 
Malak was subjeoted to a brutal assault on 
the 5th January 1920, a short time before 
sunset, just when be was entering the village 
efcadr after paying a visit to his daughter in a 
neighbouring village. The medical evidence 
shows that the victim received a very large 
number of incised wounds, and that bis 
skull was fractured, 

beyond dispute that be succumbed to 
the injuries within an hour. 

Now, eight persons were named as the 
perpetrators of the crime, and their names 
were disclosed in the report which was made 
the Sob Inspector within a few hours of 
• ® Mcurrence. The prosecution have per- 
eis e in the version that all the eight persons 
were acting in concert and participated in 
*ne fatal assault, In support of their case 
ey have relied upon the evidence of 6ve 
pereons who profess to have witnessed the 

Other persons who state 
D8 Victim, when questioned as to bis 


assailants, repeated in their presence the 
names of all the eight accused. 

We consider it uoneoessary to enter into 
a lengthy diecussion of the evidenoo and the 
various points urged by the learned Gonnsel 
on both sides in sopport of their respective 
ojDtentions. Suffice it to say, that some of 
the reasons assigned by the learned Sessions 
Judge for distrusting the evidence for the 
proseontion dc not appear to be altogether 
justified, bnt there can be little doobt that 
the alleged eye-witnesses have repeated in 
almost identical terms all the material facts 
in oonneotion with the assault. A perusal 
of their evidence gives one an impression 
that they were deposing to a pre-arranged 
story. We are not prepared to say that the 
suspicion engendered in the mind of the 
Sessions Judge as to their being unreliable 
winesses was unjustified, more especially 
when we find that they are not men of any 
status or respectability whose word oould be 
implicitly relied upon. It is possible, nay 
probable, that some of the witnesses were 
present at or near the scene when the assault 
took place, but they did not impress the 
Sessions Judge favourably, and it is very 
doubtful whether their evidence as to the 
culpability of all the eight persons can be 
accepted at its face value. 

With regard to the evidence relating to 
dying declaration of the victim, it must be 
remembered that be bad received so many 
severe injuries that it is doubtful whether be 

was in a fit condition to mention the names 
of all tbeaseailants. It may be that he did 
not lose soDsoioasDSSB at once, bnt it is 
impossible to believe the story related by 
Azim Eban, Sofbarah lambardar, that the 
deoeased repeated the process of mentioning 
the names of all the eight assailants several 
times, and satisfied the cariosity of Avery 
person who happened to come to him and 
make an enquiry as to the names of the 
perpetrators of the crime. This feat of 
memory, which cannot be easily performed 
by an illiterate person in his normal con- 
ditioD, was beyond the capacity of a man 
who was in the agony of death and who 
admittedly expired within an hour. It is 
clear that the witnesses have tried to prove 
too much. 

The probability is that some of the accused 
took part in the aesault, but the prosecution 
have spoiled their case by implioating all 
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the persona against whom the relatives of 
the deosased had some sort of grodge. 
Indeed, the Polioe diaries show that several 
persons informed the investigating offi'jer 
that only five men were ooneerued in the 
aasanlt and that the remaining three were 
innooent. It most be remembered that it 
is by no means a rare phenomenon to find 
that a person taking advantage of the 
ooramission of a orime makes an attempt 
to impliaate all his enemies irrespeetiva of 
the qnestion whether they are innocent or 
gnilty, bat saah an attempt often ends in a 
dismal failare, So far as the jodioial record 
is ooDoerned, the ea^e for the propeootion 
against all the aoaused stands exactly on the 
same footing, and there is really nothing 
to jostify any discrimination. As we are not 
prepared to dissent from the view of the 
learned Sessions .lodge that it has not been 
proved that all the persons participated in 
the aesaoU, we have no alternative bat to 
accept the conolasion reached by him in 

favoar of the acaased. 

As laid down in Einperor v. Chattar Singh 
(1). the Ooart of firU instance which 
has the witnessee before it, has a great 
advantage over the Coart of Appeal which 
deals with the evidence second hand. Great 
regard is, therefore, as a rale, paid to the 
opioioD of the first Coart on the oral evidence, 
and a Coart of Appeal is ordinarily reluctant 
to differ from its opinion, anless for cogent 
reasons. These considerations apply with 
greater force to an appeal from an acquittal, 
and naturally the Coart is chary of distorb- 
ing a finding of the first Coort rejecting the 
evidence against the aocased as anreliable 
and declaring his innooenoo. The same 
judgment further lays down the salutary rale 
that "the findings of fact of a Coort which 
has the evidence before itself, is ordinarily 
entitled to great weight and should be sot 
aside by the Court of Appeal only when the 
indisatiocs of mistake are clear, and this is 
specially true in oases where the finding ia 
in favour of the aosused’s innccence. If in 
such a case the evidence is all oral and its 
credibility is a mere matter of opinion with* 
out involving other ooneiderations, the 
opinion of the Court which heard the 
witnessee roust be treated as almost conolu* 
sive. Again, if the evidence is such that 

( 1 ) 7 P. B. 1004 Cr.i 07 P- L* R- 1004] 1 Cr. L. J. 
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opinions may reasonably vary as to its worth 
the Court of Appeal will hardly adopt the 
view adverse to the accused and believe the 
evidence as to his guilt, which the lower 
Court has disbelieved, aod take npou itself 
to ret aside the verdict of acquittal. The 
indications of mistake must be obvious, or 
the evidence too strong to be rejected, before 
the Court will interfere.” Here we have 
got not only the opinion of the Assessors but 
al^n the considered conclusion of an ex* 
perienoed Sessions Judge, and the mere fact 
that some of the reasons assigned by him are 
couched in faulty language, or not fully 
justified, does not, in our opinion, eonstitute 
an adequate ground for setting aside the 
order of acquittal. We are not prepared to 
hold that the indications of error in the 
order of acquittal are clear and nnmistakablpf 
and after bestowing oor careful and anxious 
consideration upon the entire material before 
us we hold that the present case does not 
fulfil the test laid down in the above 
ruling. 

We accordingly dismiss the oppeal and 
direct that the respondent?, who were arrest* 
ed under section 4‘27, Criminal Procedure 
Code, pending the decision of the appeal, be 
released forthwith. 


Appeal dismitsed 


PRIVY COUNCIL. 

Apfial kkom tub Madkas Hioii Court. 
December 9, 1920. 

—Viecount Cave, Lord Moulton, 

Lord Sumner and Sir John . 

SAYTAPUaEDDl OHINNAYYA DROBA 
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jjonlvnw of transportation for a term of yuurs ox- 
oeoilinff tlie maximum term of iinpriaonmciit to 
which theoffotidor is liablo [p col 

The* appollunts were convicled by a Sessions lud-zo 
of culpabio homicide not nmoiiniin>' to murder 
under section ^04 :li of tho Penal .‘odo and sen- 
toncod to throe yours' ri^'oroiis iiniiris-itiment. On 
an Application for onhauceiiioiit of soutence, the 
High Court onhunuod tho seuteuce to transportation 
for 14 years t 

Udd, that ten years being the inavimtim term 
(short of life) for which tlie appellants could bo 
sentenced to transportation, tho case should Iw 
roinitted to the Iligli Cour' with iustrictions to 
pass ecntenco according to law. [[.. 9JS, cul 2.] 

OoDsolidated appeals by special leave 
from a jadgmeot of tbe Madras High Coort, 
dated the 2ad December 191<>, afErmicg 
the dODviotioD of the appellants under 
section 3'J4 of the Indian Penal Code by 
the Sessions Jadge, Vizagapatam, and 
enbanoing the sentenees passed upon them 
from three years’ rtgoroas imprisonment to 
transportation for 14 years. 

FACTS of the ease anffijiently appear 
from their L-trdships* jadgmeot and from 

the foregoing headnote. The learned Judges 
of the Madras High Court (Bakewell and 
Phillipei JJ.) expressed the view a 

oharge under seotion 302 of the Indian Penal 
Code should have been framed”. 

On this appeal 

Messrs. Dunne, K, 0 and i^aratimham, for 
the Appellantp, submitted that the High 
Court bad no jurisdiotion to pass the 
sentenoea which they had passed. Except 
nnder sections 121A and 1241 there was no 
power under the Indian Penal Code to 
pass a sentence of transportation abort of 
life, except under eeotion 69. On the true 
oonstruotion of section 59, unless the sentence 
1® for life the period of transportation can 
not exceed the maximum term of imprison¬ 
ment to which the offender can be sen- 

wneed. This has been repeatedly laid down 
in India: 

Qwen V. Rughoo (1), Queen v. Joteph 
V^),Qu(en V. Naiada i3). 

The maximum term of imprisonment for 
pffenees nnderseotion 304. Indian Penal Code, 

18 fixed by that section at 10 years. Tbe 
present sentence (U years) ia illegal and 
Bhould be set aside. We submit that the 
matter eannot be remitted to tbe High 
y) OW4) w. B. Cr. 80 . 

sTaV''‘«-L-U.,A.Cr.J.6i Ilml. 

(8)ll A. idi Hind. tj, g j 09, 
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Court, since that Court ia functua cjfficio, 
and there is no etalutory provision giving 
that Court or the Sessions Court further 

jangdiotion. (As to tbe revisional powers of 

the High Coort, reference was made to the 

Code of Criminal Procedure, Act Vofl89P 
Be3tioD3 4l9, 423, 439). ’ 

Sir Erie Richer,h, K. 0 , and Mr. Kemtorthy 

firrrrn, for the Respondent-it is admitted 
that the High Conrt could have iransported 
appellants for life, and they erpreesei tbe 
view that the oharge should have been 
under section 302 (murder) for which 
transportation for life isthe minimum penalty 
isven, therefore, if the sentences passed were 
irregular, there was no such substantial or 
grave injustice as to make tbe case one in 
which the Board could advise His Maiestv’s 

interference, DilUt, Jn re (j). 

[Their Lordships' referred to Dal Sinah 
V. Emperor (-5) and Ibrahim v. Emperor (6) '. 

But, farther, the Indian oases cited are 
not binding on this Board, and we submit 
that when transportation for life is allowed 
a sentence for a shorter period is admiesi! 
ble. Section 511, Indian Penal Cede, pro¬ 
vides for having tbe terms of transporta. 
tiQD m the cattp of attempts, and section 
67 provides for calculating fractions of a life 
sentence. 

allowed, It le an impossible result that apoel. 

native 

(OTheordermade on revision can be set 

aside, leaving as they stand tbe affirmed con¬ 
viction and the senteooe passed by the Ses. 
eions Judge, 

(21 The Board can remit the case to the 
High Court, indicating their view of the law 
This 18 a course frfquently taken in civil 
matters. In an analogous case, arieingout 
of the jurisdiction of the House of Lords in 


lO^CoJ a c’. 24 ^ 36 VV. B. 

art 0. L.J. 13, OL. W.7I, 2® M L 

M. W. N. 622, 18 Cr. L. J. 47j 83 m I T 
C. S76, II Bur. L. T. Oi; 13 n £ ^ 5®®' 

0.140, 116L, T.62I, 61 8. J 8^5l7a?T ? 

(P. O.J. ' 33 T. L. B. 249 

(61 23 lull Cab. 676; 18 C W N ?nK 1 . r. . 
326, 1 L. W. 089, (19^4) A C M^'in 't b. J. 
T. L. B. 363; 83 1. J. P. c. 180 
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Criminal Appeals, this prooedare has been 
followed, Rex v. Ball (?), 

That ease was sironger than here, beoaase 
by writ of error the whole oonyiobioD 
and eentenoe there ocald have been set 
aside. 

(3) Or the Board oio itself advise Hie 
Majesty to redaoe the eentenoe to ten 
years. 

Mr. Dunne, K. 0., in reply.—This being a 
matter of want of jorisdiotion, it is no answer 
to say that there is no eobitautial injastios 
done. 

JUDGMENT. 

ViiOUST Cavb —The appellants were ooii* 
vioted nnder eeotion ^>01) (l)of the Indian 
Penal Cole of oalpable hamioide not 
amonoting to marder, and were sentenoed 
by the Sessions Judge of Viz.igapatam to 
rigorons imprisonment for three years. Oc 
appeal to the High Coart of Jadioatare at 
Madras', that Court affirmed the oonviotion 
and, on the applioatioo of the Pablio Pro- 
seoator for revision of thesentenoes, enbana- 
ed the sentenoes to transportation for 
foarteeo years. Leave to appeal to His 
Majesty in Oonnoil having been obtained, 
it was oontended on behalf of the appellants 
that the High Coart had no jorisdistion to 
impose a sentenoe of transportation for foar* 
teen years. 

SeotioD 304 (1) of the Penal Code 
authorises a eentenoe of transportation for 
life or imprisonment of either desoription 
for a term whioh may extend to ten years"; 
and seotion 59, wbish applies to every 
ease where an offender is panishable with 
imprisonment for a term of seven years 
qr upwards aathorises the Court whioh 
sentenoes suoh offender, instead of awarding 
eentenoe of imprisonment, to sentenoe the 
offender to transportation for a term not 
less than seven years and not exoeeding 
the term for whioh by the Coda he is 
liable to imprisonment. These provisions 
have been oonsidered in several oases in 
India, and it has been uniformly held that, 
while they authorise a eentenoe of transporta* 
tion for life, they do not empower a 
Court to impose a sentenoe of traneporta* 
tion for a term of years exoeeding the 
maximum term for whioh a sentenoe of 

(7) (1911) A. 0. 47i 80 L. J. K. B. 691| 108 L. T 
788| 76 J. P. 180} 22 Cox 0. 0. 366} 66 8. J. 189} 27 
T. L. B. 162. 


imprisonment oan be imposed, namely, fen 
years. Their Lordships agree with these 
dfoisionp, and it remains for them tooonsider 
what advioe they should tender to His 
Majesty in the present ease. 

Their Lordships were invited by Counsel 
for the Crown to apply the rule whioh has 
been repeatedly laid down by the Board 
that, His Majesty will not be advised to 
review or interfere with the oourse of 
oriminal prooeedioge unless it is shown 
that by a disregard of the forms of legal 
prooess or by some violation of the 
principles of natural jnstioe or otherwise 
substantial and grave injustise has been 
done" [Dillof, In re (4)] and to say that, 
as the offenoe in this ease was grave, 
and the appellants might justly have been 
sentenoed to transportation for life, the 
sentenoe of transportation for fourteen 
years, though irregular, should be allowed 
to stand. But it appears to their Lordships 
that as in this ease the seoteose is found 
not to be authorised by law they most 
hold that there has been substantial injus* 
tioe, for the sentenoe may involve the in* 
oaroeratioD of the appellants daring maoy 
years without legal authority. AUbongh 
the orime oommitted was, no doubt, of a very 
grave oharaoter, and it may be that the 
High Court, if the legal objeotion to a sen* 
tenoe of transportation for fourteen years 
had been brooght to their notioe, would 
have passed a life sentenoe, their Lordships 
oannot assume that this would have 
been done, and it is no part of their 
duty tooonsider whether a higher sentenoe 
than that aotually passed should or might 
justly have been inflioted. 

Their Lordships will humbly advise His 
Majesty that the oase be remitted to the 
High Court of Judioatura at Madras with 
iostruotioDS to pass a sentenoe aooordiog to 
law. 

Cais rsmiVfod, 

Soliotor for the Appellants. ^Mr. 

Orant. 

Solioitor for the Respondeot,—7Ae Solicitor, 
India OJ^ce. 
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PATNA HIGH > OCaT. 

Appeal t&oa Appellate D«cbck No. 965 

November 15, l920. 

Pf'tcnt-. —Mr. JnRti<*e Dae and 
Mr JoRhee Adami. 

Babu RAM KrtIPAL StNGU—O lkesdikt 

No. I— ApPfcLLAflT 

xertUd 

HANUMAN SINGH *nd another— 
PLiiNjirpd .Nu PANDir SINGH *nu ctqirs 

—Dcr'KaANTs B--pMue«iR 

i^>i/ia/i ownen, rights oJ—K,itural and txrHjir,a[ 
nlreams, difference bctHccn—\i’ote,- spradiug itself 
along fields and again running in 'lejinih- channel, 
tvhclher sheam. 

riio rights of ripuri'iii owiiors to iiuiiirui stri.'atDS 
uro euiDowhat diff-Tont from tlioir ri/hid to wator 
flowiug through ariidcml uator courses- The 
ua urwl rights do uot depend upon a grant or 
upon the ownorahip of i bo soil of the streara, but 
are jure nalur.r incident to tlio ownership of the soil 
of the land .ibutting up m tho stream The 
rights to water bowing through nvtilicial water 
courses aro rights of easement, and must rest on 
twine grantor arrangement, either proved or pie- 
sutnod from, or with the owners of tho lands from 
which the water is artillciallj brought, or on souie 
other legal origin, [p. u >*, col. p. h;«), ©ol. I ] 

Tlo proper Inference from the user of the water of 
a natural stream though llowing in an artiticial 
cuaQQol is tbat tho arciticiui chanael Ua<l been 
urigtually constructed up in the terms that all the 
P^P'situated on tho artificial channel 
should have tho same rights in regard to the use of 
the water as they would have had if the stream 
had been a natural one. [p. «i0, col. if.] 

Whore tho channel of a stream continues os a 
dofanito water courso up to a certain point, and 
then spreads along certain fields, but on emerging 
from those fields it again runs as a definite water 
course, the identity of tho water is not destroyed and 
o of riparian rights, [p. yao, col. 

Appeal from a desieioa of the Sabordioate 
Judge, SeaoDd Court, Q^ya, dated the .2; d 
June affirmiog that of the Maosif, 

Firet Court, G^ya, dated the lOtb April i9t7. 

Mesare. B. SI. dwl/tc f and oantWu Saraw, 
tor the Appellant. 

Mr. Bagho tragad, for the BespoodeDte. 

JUDGMENT. 

Da 0 , J.->Tbe plamtiSd claim the right 
^ irrigate their lands in Siouzt Baronda 
Bampur by means of a natural vrater ehannel 
issuing oat of a hill and ranning into the 
plamtiffV Pokhur No. 1643. and seek to 
restrain the defendants from eresting bumhg 
at the plaoea marked in the sketsh map 
fileijjwithJ the pUmt ao as to deprive the 
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plaintiffs of the advantage of the tlo'iv of 
tho water in their own lands. The Cooris 
below have oonoarrently ooma to the eon* 
elnsion that there is a deSned water ohannel 
from the hill op to the Pokhar. exeept in 
two blosks of paddy Belds referred to in the 
judgments of the Courts below, and have 
granted the plaintiffs a desree substantially 
as olaimed by them. Upon this, two 
arguments have been advanced before us 
on behalf of the appellant ; that the 

stream emptying itself in the plaintiffs’ 
Pokhur is, on the allegations of tlie plaintiffs 
made in the plaint, only an artiGoial stream 
at d that the plaintiffs have no right to the 
w<t 0 r in the natural stream whiah terminates 
in the defendants’ landr. and does not flow 
by the plaintiffs’ lands and, second’v, th\t 
the rights of riparian owners cannot ba 
'^1 imed by the plaintiffs sinae, on the 
H'dingk of the Courts below, there is no 
Heflned water ehannel in the two blocks of 
paddy fleld’i mentioned in the judgments. 

I will deal with the'6 objeotioos in their 
order. The flret obieation is based on the 
allegations in the plaint. These allegatioua 
are, that there is a natural etream from 
the hill op to the Bundh N) 327, whish, it 
mav be stated, is eitaa'ed »□ the defeudauts' 
lande; that the Bundh No. 327 was oonstruoted 
at a time beyoud living memory when tbe 
ownership of the lands, now beloogiug to 
the plaintiffs and tbe defendanti^, was in 
tbe ea'ue proprietors, and it was oonstrooted 
80 a® to divert the water into a Pyne No. 322, 
that H I *in« into the Pyne No. 32.^ the strsam 
passes through plots Nos. J53, 314, 305 and 
306, when it is again diverted by Bundh 
No 301; tna% being diverted by means of 
Bundh So 301, it fl iws into Pyne No, SO'J 
aod, paseing tbr -ogn plots Nos. 170 , 16d4, 
and Iq 39, it empties ifeslf in plaintiffs* 
Pokhur No 1643. These are tbe allegationa 
in the plaint, aod tbe defeudante argue that 
tbe platotiffs cannot claim tbe natural rights 
of riparian owner in respeot of the natural 
fltream wbieb oame to an end at Bundh 
No. 327 and never passed the plaintiffs' 
lands. Now, it may be ooneeded at onsa 
that the rights of riparian owners to natural 
streams are somewhat different from their 
rights to water flowing tbrongh artifleial 
water ooarses. The natural rights do not 
depend upon a grant or upon tbe ownership 
of the soil of tbe stream, but are jurg 
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naiuise iroidptit to tbe ownership of the 
poiJ of the land ohotting npon the stream. 
Tbe rights to water flowing through artifloial 
water oourses are righta of easements, and 
must rest on some grant or arrangemeot, 
either proved or preenraed, from, or with 
the owners of the lande fmm which the 
water is artifioially brought, or on some 
other legal origin. The defendants say as 
follows to tbe plaintiffs: “On your own 
allegation in the plaint we are the owners 
of the lands abutting on the natural stream 
and you are not. It may be that yon 
have acquired some right by easement 
to the ufe of snoh water as flows in the 
artifloial stream running into your Pokhur, 
but how can yon restrict ns in the use of 
the water in the natural stream as to whiob 
you have no sort of right b’’ 

Now, it seems to me that the fallacy 
in the whole argument is in aescming 
that the stream passing through the plaintiffs* 
lard has a different entity from the stream op 
to the Bundh No. 3-7. The natural stream 
does not eome to an end at Bundh No. 327, 
but is merely diverted to another directiou 
by human agency. The stream may be 
and probably is an artifloial stream as 
it empties itself in the plaintiffs’ Pokhur, 
but the problem oan only be solved, not 
by aeeignicg a partioular name to the 
stream, but by asking ourselves the ques* 
tioD, what ie the oharaoter of a stream, 
whioh in its ineeption is a natural stream 
and is afterwards diverted in a partioular 
direotion fy artifloial means P Does a natural 
stream, when it is diverted by the opera¬ 
tion^ of man into an artifloial channel, 
retain or change its original oharaoter P 
If it does retain its old oharaoter, then 
the plaintiffs most succeed in tbe action. 
If it obanges its oharaoter, then, eo far 
as the important relief in this action is 
oonoerned, they most fail. 

Fortunately for me, the point ie coreluded 
by authorities, iulcl ffe v. Booth U) set-ms 
to be the leading osee on the enbjeot. That 
was an aotion by one riparian proprietor 
against another for tbe pollution and diver¬ 
sion of a water course. The water oooree 
in question was undoubtedly artifloial as 
it passed tbe plaintiffs* land, but it was in 
its origin a stream and probably a natural 

(1) (18€8) 33 L. J. Q. B. 186) 9 Jar. (w. s.) 1087| 
189 1. R. 744. 


stream. On motion for new trial, it waa 
held that it was a misdireetion to tell the 
Jury that if tbe stream was artifloial and 
made by tbe band of mao, the plaintiff 
had DO oanse of action. In NuttaU v. 
Bracetcell (2) Channell, B., in dealing 
with tbe rights of the parties as regards a 
stream whioh was natural in its origin, but 
had been diverted by the band of man 
into an artifloial obannel, said as fol¬ 
lows:— 

i see DO reason why the law applicable 
to ordinary running streams should not be 
applioable to snoh a stream as tbi*, for 
it is a natural stream or flow of water, 
though flowing in an artifloial ehannel. It 
may be that the oase of an entirely artifloial 
stream, as one flowing from a mine for 
instanoe, would bs different; but that an 
artifloial stream may be on tbe eame footing 
as a natural ono as regards the rights of 
riparian proprietors is held in SutcUffe v« 
Bocth (1).’* To tbe same effeot are Bother 
V. Positt (3) and Bailv Co. v. Olarh (4) The 
law that I deduoe from all these oases is 
that the proper inference from the user 
nf the water of a natural stream though 
flowing in an artifloial channel is that 
the artifloial obannel bad been originally con* 
etruoted upon tbe terms that all tbe proprie¬ 
tors of lands situated on the artifloial obanne] 
should have the same rights in regard to 
the use of tbe water as they would have 
had if the stream had been a natural one. 

If that be so, then tbe plaintiffs, as ripari¬ 
an proprietors, have an undoubted right 
to have the water oome to them without 
obstruction in its ordinary and aooostomsd 
oourse, undiminisbed in flow, quantity aud 
quality. I would aooordingly overrule tbe 
flrst cbjeotioD urged on behalf of tbe appsi* 
lants. 

The eeoond objeotion is equally without 
eubstanoe. Now, in order to dispose of this 
objection, it is necessary to remember that, 
on tbe faote found by the Courts below, 
tbe obannel oontinned as a definite water 
oourse op to the paddy fields in question, 
that it spread itself along the fields, and 
that, emerging from the fields, it ran again 


(2) (1866) 3 Kx. 1) 12 Jur. (n. ■.)9f9il6 

3l8i F6 L. J. Bi I| ^ A,- 

(8) (IM78j 8 B* I07i 4< L. J. K«. 86) 2! W, ^ 

( 4 ) (1993) 1 Oh. 649) 71 h. J. Oh. 896) 86 h. T, 

•OP, 60 W. B. Mil 19 T, L. B. 864. 
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a definite water o^rn'ie ontil it emptied 
Haelf in the plaiotiffd’ Pokbor. It ie not 
flQggested that the stream exhaasted itself 
as a stream in entering the paddy fields 
in question. It is not suggested that the 
water dispersed itself over the fields without 
a definite water oourae so as to be regarded 
as drainage and surface water. If, indeed, 
the water had no definite oourse after it 
emerged from the fields and its supply, so 
far as the plaintiffs are oonoerned, was 
merely easca), the defendants would be 
entitled to get rid of it in any way they 
ohose. Bat that is uot the o^'^e here, In 
my judgment, the identity of the water was 
not destroyed beeauie it spread itself over 
the fields, but must be held to have been 
preserved on proof that on emerging from 
the fieldr, it ran in a definite ooorse up to 
the plaintifie’ Pokbnr That seems to be 
the effect of the deeisione wbiih were all 
ooDsidered in the learned judgment of the 
Madras High Court in r»7/ari AJin.irav-^nu 
v. Pohrnera JCimnlu (5). In aoaordanes 
with the deoieioD of the Madras High 
Oourl in the ease jast cited, with which 
1 entirely agree, I must overrule the con¬ 
tention advanced on behalf of the appel¬ 
lants. 

1 would dismiss this appeal with costs. 

Aoaui, J.—I agree. 


(6) 17 Ind. Oas. 64?5 37 I 
24 M. L. J. 17. 


appeal dttmttted. 
304. 12 M. L. T. 637; 


BOMBAY HIGH COURT. 

ORDINaBT ORIOlNiL OlVIL JOBISDIOTIO.I 
MaTBiiiOMiii. SoiT No. 2927 ov 1919. 
March 2, 1920. 

Pre/ent :^Mr. Juetice Marten. 

DAISY AMELIA BOBGONHA— 

PimioiriR 


V€f4t4$ 

WILFRED CHURCHILL BORGONHA 

n- , X BlSrOUDBNT. 

« (''-Dn^rcc, proc 

Uourt, ^hHhcrKasjumdiction to htarpctitiZ 

acntwUuETthrJriJdiSuM^ 

® unsuielion of the Coart at the ti 


of the pras?ntation of the petitioD, tho Coart has 
junsdictioo, undersectien 1 1. of the Divorce Act 

to hear the petition, notwithstanding that the parties 
are residing sepirately from each other, [p. 93 .:, col. 

1 • J 


Mr. Campbell, for the Petitioner. 

JUDGMENT.—This is a wife’s petition for 
divorce on the ground of her husband's 
adultery, oroelty and dei^ertion. 

The Ci^e is nndefended bat raises a ques- 
tion of some imDortanop, vtt, whether this 
Court has juriediotlon to hear a petition 
where the parties last resided together out- 
side the jurisdiction, but at the date of the 
petition are residiog within the jurisdiction 
separately and not together. This depends 
on the directions given in section 3 (I) of 
the Indian Divorce Act, No. IV of 1869 

as to which High Conrt petitions nnder that 
Act are to be presented. 

The point waa not raised until after the bulk 
of the evidence had been taken. I will 
accordingly deal with the matter in the 
eame order, acd slate the fao’s first. 

The parties are domiciled Anglo Indian 
Christians of the Protestant faith. They 
were married at Agra on the 31et of 
October 1698 They resided at varioaa 
places after their marriage and finally at 
Mnttra, which was (be last place where the 
parties resided together. That place is out- 
side the jurisdiction of this Court under 
the Indian Divoros Act. There is one child 
of the marriage—a daughter now aged 13 
and she is and has for many years past been 
maintained by the petitioner. 

The respondent deserted the petitioner 
about ll07, and thereupon the petitioner 
went to live at Agra with her parents (ak. 
ing the child with her. For a time she 
lost all trace of her hnsband. In 1911 aba 
took legal advice at Lucknow, and also 
asked the Police to trace her husband's 
wboreaboots. In the oonrfe of that year 
she received information that be was at 
Mysore, and later or, that be bad left Mysore 
and gone to Madras. In 1913 the petitioner 
met ter husband at Lucknow. He then 
requested her to return to him and promis. 
ed to reform oerlein habits of his. The 
petitioner replied that he bad so often brokea 
his promises that she could not rely 
on bis werd, but that if be did come and 
reform she would consider the proposal. He 
did not, however, come to Lucknow and she 
beard nothing more of him till 1918, 



mDUN OASIS. 


[ 19^1 


952 

(SORGONBA V. BOBGOHHk. 

Id Jane 1919, the petitioner obtained 
employment in Bombay and took Dp her 
residenae there, wbioh she has oontioaed ap to 
the present date. She then asoertained that 
her hasband had foand employment in 
Bombay einoe 1915, Sr^t at the Military 
Hospital, Oolaba, and eohaeqaently on the 
K. I. M. tiS. tor. The oopy 

offieial reoorda of the Indian Sabordinate 
Medical Department (Exhibits J-1 and J 2) 
to which the respondent b*-]onps. chow that 
tboogh in 1907 the respondent admitud the 
existence of his wife and ohild, he eoppreeeed 
that faot in 1916 and pored a* a single 
man. This is qoite in keeping with what he 
appears to have done in 1911 jadging from 
the letter, Exhibit E, which the peti 

tioner received, viz t prerending hie wife was 
dead and paying attentions to a girl in 
Madras on the footing that he was free to 
marry. As the resale of erqairies at the 
R. I. M. Dockyard, the petitioner footd that 
her husband had gone on leave to Bangalore 
to stay with his mother. She accordingly 
went there after him In Aagoet 1919, and 
bad an interview with him, At that inter* 
view the baeband lost his temper and etrosk 
the petitioner and also abused her. Police 
Ooort proceedings followed in which the 
charge of assaolt was compounded, the hue* 
band apologized and an order for mainten* 
auce was made. In faot, the haeband 
only paid one sum of Els. 75 for maiDtenanoe 
and bas paid nothing eince. 

Later on, tbe petitioner obtained certain 
imformatioD as to her husband’s adultery and 
OD that information this petition was bled on 
the 25th September I9l9. Subsequentiy, on 
further information, the petition was amend* 
ed and re-sworn on tbe ^Oth October 1919. 
The original petition was served on the 
respondent on tbe 4th October 1919 on 
board the Invettigalor in Bombay Har* 
boar. Tbe amenduieuts in the petition were 
served on tbe respondent on tbe 22nd Octo¬ 
ber l9i9iD Esplanade Road, Bombay, 

As regards tbe charges of adultery on 
Board the Invcsttg-ilor while in Dry Dock 
Id Bombay in August I9l7, aud also ou shore 
at Karachi in 19l8. 1 am quite satieded that 
both these charges are made out. It ie uu* 
Qecessary for me to go into any detaile, but 
at regards tbe latter charge, I think, it 
reasonably clear that the Madrassi woman. 
Maryammal, staying with the reapoDdant at 


Karachi is the same person as Maryammal, 
the writer of tbe Tamil pose card (Exhib't 
Hdated tbe I5tb August 1919, and address¬ 
ed to the respondeut at the Giverument 
Dockyard, Bombay, which tbe petitioner 
saw on making enquiries there. I am also 
of opinion that tbe charge of desertion is 
made out, Farther, 1 think chat the evidence 
is sufficient to establish tbe charge of 
cruelty. 

The dsUy in taking the proope^iugs is, I 
think, explained, and I am eatinGe i that there 
is nothing before me to lead one to suppose 
that there is anything in the nature of con* 
nivanoe or collusion in the case. 

As regards the evidence, I may skate 
generally that the petitioner impressed me 
favourably on both ooeasioos when she was 
in the witness-box, and that I see no reason 
to doubt her evidence or that of the other 
witnepsas. 

That brings me t) the p>ink of jarisdlc* 
tioD wbioh I have referred to. That depends 
on the true c'lnsfructioo of t^he following 
words in section 3, tu, (1), In tfcis Act, 
unless there be sometbiug repugnaot in the 

aubjeob or context.^In the cise^ 

of any petition uoder this Act, High 
is that one of tbe aforesaid Courts within 
the local limits of whose ordinary appellate 
jurisdiction, or of whose jurisdiction under 
this Act, the bosbaud and wife reside or 


ip resided together." . 

Vhat then is the meaning of the conolnd* 
sentence ? Does tbe word together 
'em the word ** reside" as well as 
words " last resided," or does ^ 

rero the words "last resided P' I’* 

tanoe, the consloding eeutence was wri isn 

in full, ought it to run ‘ . j‘"-V: 

vhose jurisdiction......thehusbaodand wi 

ide together or last resided together 

aid it run '*.within. 

.jurisdiction.the hustend 

I wife reside, or the husband and wiio 

I resided together." . 

^ow, I think one very cogent reason f 

making th. -ord " together ” ^ 

rd " reeide " ie thet one een herdly imegine 

. »,e in whieh the 
,ld be reeiding together et the 
preeentetion of > divoree 
thing, to do so would almost 
« the etrongest aaspicion of 
Ditance, aod lead to the petition being 
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dismiHsad. For infltaDae, a wife's petition 
mast depend on adoltery plus either Je^er* 
tion or ernalty. Obviously, in do petition 
foQoded no de-^ertion fl'^ald the parties be 
living together at the date of the petition. 
And it is diffiealt to imagine any oaeo in 
whioh a wife who is eharging her haeband 
with adultery and oroelty, woald still be 
residine with him. On the other hand, 
it woald be qoite natarA), [ think, for the 
Legislatare to found a jurisdietion on the 
presenee within the jurisdiotion of both 
parties at the date of the presentation of the 
petition, Prma focie, this would be the 
most ooDvenient forum to try the ease. 

It is true that an alternative is given. 
But one oan wall understand the Legislature 
giving a petitioner the alternative of bringing 
the suit within the jurisdistion of the last 
matrimonial residenoe, and that the Legis* 
lature should in effest seleot this as the sols 
jurisdistion in oases where at the date of 
the petition both parties were not residing 
within the same jurisdistion. 

Looking at the sentenoe from a purely 
grammatical point of view, 1 think it by no 
means follows that tbe word “together” 
governs “ reside.” If tbe printer bad put 
a oomma after the word *'reside,” it would, 
I take it, bo olear that “ together ” would 
not govern “reside.” But whether or no 
there is a somma in the original A>^, I do 
not propose to let my desiaion depeod on 
tbe pnostuation whisb tbe printer thought fit 
to adopt. 

Tbs authorities on the point seem very 
meagre. Despite an adjoarnment, Gjunsel 
hasooly been able to proda^e two sasao really 
in point. Tbeoe oaoeo diSer in tneir souslu* 
sious and are desisioQs not on eeotioo 3 (l), 
but OD similar direstioos iu sestion (3) with 
referense to Di^rriot Oourts. 

The first is Dutani Re')«eci v- Durand 
(1), a desision in 1370 by a Bensh of tbres 
Judges in Oalsutta, sonfirmiog a desres of the 
Usiordar of Rangoon, whisb dieiolvela marri* 
age on tbe husband's petition. A-t tOe Ait then 
stood tbe Resoder of Ringoon was tbe “ Dis* 
triot Judge” in Pegu witbiu tbe meaning of 
seotioo 3 (2) and (3). There, at the date 
of the petiti m, tbe buiboni aii wife were 
both living ia Pe^u, bit lu liffiranS p»rt» of 
P*»Ra. Toere U nothing waaiuver in the 


report to show that the parties last resided to- 
gether wiihin tbe jurisdistion of the Rangoon 
C'urt. Oq the sontrary, the only matri¬ 
monial resideose mi»ntioned in tbe report is 
Madras. The juogmeot states at the out¬ 
set the separate residenoes in Pegu at the 
date of tbe petition, and next stages that the 
ease is a veiy slear one. Then, after setting 
out oertain other faot9, tbe learned Judges say 
that tbe jurisdistion is slear from the reoord, 
but the Resoder ought to have stated in his 
judgment the fasts on whioh that jurisdis- 
tion was fouqded. The learned Judges do 
not speoifisally menlion tbe point I have to 
deoido, but it is olear that their attention 
was expressly drawn to the question of juris- 
dio ion, and that they thought the Court 
had jurisdiotion in that ease. This deoision 
must, 1 think, have been based on theseparate 
residenees within tbe jurisdiotion at the date 
of petition. Otherwise, tbe learned Judges 
would have sommitted tbe very fault whioh 
they attributed to tbe Rooorder, tVx., not 
statiog tbe faots on wbioh tbe jurisdiotion 
rested. In my opinion, tbe oase is an 
authority in favour of tbe present petitioner.1 
Tbe other oase is one in 189.^ on tbe 
appellate side of this Court whsrr, by a 
majority of two to one, tbe Court held that 
tbe word “together” governs the word 
reside ” in seotion 3 (3). They aooordingly 
reversed a dsoree for dissolution of a 
marriage whioh had been passed by a Mofnssil 
Court. The ease is Siroh Xavier v- Samuel 
Fron^t' Xav er{Z). TbereMr.Jostioe Birdwood 
and Mr. -ladtioe Tehog held that there was 
no jurisdiotion to hear tbe petition, but Mr. 
Ju-itioe Jardioe thought there was. Tbe 
faots were that at the date of tbe patitioo 
tbe husband wai in jail at Nagpur, and 
the parties last oobabited at Bhusawal, 
whioh is outiide tbe jurisliocion of the 
Nagpur Oourr. Ourioudy enough, Mr. Jas.ioo 
Telang is the only Judge who mentions 
the extreme improbability of tbe parties 
residing together at tbe date of the peti¬ 
tion, and even he only refers to the oase of 
desertion. He says : “Bat the living ioyofW 
seems to me to be the important matter. 

1 presume tbe words ab^ut ' last retulsnee * 
were iorrodaoei tu meet suob oaser, for 
initano’, ai w.iere toe busbaaJ, having 


UJ liW. H. 410. 


iV (lS90:f- J. 15T 



934 


INDIAK OASES. 


[19^1 


BORQONHi V, BORGONHi. 

deserted the wife, there is do jarisdioltOQ 
possible based on a present residenee to* 
getber; while it may be aeenmed that hnsband 
and wife muit have lived together some* 
where after marriage, and the jnriediotion 
woold in SDsh a ease, therefore, go nnder 
the word last resided’ to the Gonrt of 
the plaoe where saoh living took plaoe. I 
think this is what was intended, and I do 
not see any eooh serions inoonvenienoe 
resolting from this oonstraotion as to lead 
one to suppose that it eannot have been in* 
tended.” 

If it bad been really present to the minds 
of the learned Judges that the Legislature 
oould never have oontemplated the parties 
living together at the date of the petition, 
I do not think Mr. Justioe Telang and Mr. 
Juetioe Birdwood woold have arrived at the 
sonelueion they did. It may be that the Court 
did not have (he advantage of any argument 
from Couneel, or bad only an imperfeot argn* 
ment: and this woold seem to be borne out by 
the fast that Nath Durand v. Rflecai Durand 
(I) was not mentioned by the Court, while, 
on the other band, the eare of Wingrove v. 
Wingrovs (3) on the next page was relied 
on by Mr. Justioe Jardine. Wirgrove v. 
TFiVprtfs (3) ie, however, olearly distingnieh* 
able, for, as ie pointed cot by Mr. Justice 
Birdwood, one of the parties there was 
living outside the juriedietion at the date 
of the petition. The only jurisdiotion avail* 
able, therefore, wae that of the 'last residenee 
together.” 

As regards the question of inoonvenienoe 
referred to by Mr. Justioe Telang, if (he 
Bombay jurisdiotion is not available in the 
present ease, the parties and their witnesses 
woold have to travel over bCO miles from 
Bombay to get their eoit deoided, 

There are two other cases from Oalsntta 
wbieb have been cited to me. Both of these are 
deoisicns of Mr. Justice Fletoher, tii,, Frighi 
V. bright (4) and Francetco Oicrdano v. Flora 
Qiord'jno(b). Neitbereaee deals expresrly with 
the point before me, and the aoloal deoieioos 
are irrelevant. The latter ease would, how« 
ever, be relevant, if Shillcng in Ast^am was 
outside the jurisdiotion of the Calootta High 
Court at the date of the preeentation of the 

(3) 14 W. R 416. 

(4> 4 Ind Csi. 419i 86 0. 664. 

(6) fO lad. Caa. 618| 40 0. 17 a W. N. 491. 


petition in 1912. There the parties last 
cohabited at Shillong but at the date of the 
petition were living in Oalontta in separate 
residenees. The report does not show on 
whioh partieular branoh of seetioo 3 the 
Court wae relying for its jurisdiotion, and 
as Shillong appears to be in a Native State, 
I do not think it would be safe to rely on 
this ease without further enquiry as to the 
facts and jurisdioh'on. If, however, Shillong 
was then outside the jurisdiotion, then the 
case would be an additional authority in 
favour of the petitioner. 

As regards the praetioe of this Court, I 
have made enquiries from my brother Kajiji, 
who was Protbonotary for many years, 
and also from the present Prothonotary, Mr. 
Malabart. They are both of opinion that 
the praetioe of this Court has been to aooept 
as sufficient foundation for the jurisdiotion a 
residence of both parties within the juriidis* 
tion at the time of the dling of the pelf* 
tiOD. They have further been good enoqgh 
to assist me by looking up the reoords of 
recent matrimonial eases in Ihis Conrt. 
These resords certainly tend to show that 
in some petitions the draftsmen were rely* 
ing for the jnrisdiotfon on present separate 
residenees within the jurisdiotion. But for 
the moment, no ease clearly on all fours 
with the present one bss been found. I msy, 
however, add that the present petition 
wfts admitted by the then Aetiug Pro* 
tboDotary, Mr. Patel, and that an order for 
alimony under it was made by my brother 
Pratt on the 14th November 1919, and that 
the experienced Counsel who settled the 
petition and appeared at the bearing was 
evidently of opinion that the jurisdiction was 
clear. 

1 have considered whether it would pot 
be proper for me either to report tbo sasa 
to my Lord, the Chief Justioe, uuder rnlo 
t3 of our High Court Rules for bearing 
by a Beneh of two or more Judges, or, alterna¬ 
tively, to dismiee the petition having regard 
to Sarah Xavier v. Samuel Franeie Xavier (2)« 
fothat the question of juriedietion might bo 
determined by an Appellate Court. But as 
there is a sonflict of authority, I think, I 
am entitled, with very great reeprst to tie 
learned Judges in Sarah Xavtar ?. Samuel 
Franeie Xavier (iJ), to act on my own 
opinion cf (be Act, and rone the loss so 
beoaoM tbt partiii 6Rd hardly bt fo • 3d»d* 
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«ml poaitioD to ekaoi the eipsoie of fartbar 

litigatioD. 

The ooDalosion, therefore, whiob I b> 7 a 
orrived at is that if both pirties arere^ii^nt 
witbio the jurisdietion at the time of the 
presentation of the petitioo, this Court has 
jarisdiotion to hear it andor the Indian 
Divorae Aot notwithstanding that the parties 
were then residing separately from eaoh 
other. 


That brings me to the last question of 
faat, tja., whether the parties were then 
resident within the jorisdiation. It ie alear 
that the petitioner was so resident. She 
was then engaged in a business establish- 
meet in this City and had been eo for several 
months. Her residenoe, therefore, wae'Wa 
fide” and not aasua) nr as “a traveller” [Sse 
Nutfcrvanii Feslonji Wadia v. Eleonora Wadia 
(6)J. 


As regards the respondent, his ease re- 
qoirea more aonbideration. Bat i think I 
may fairly hold on the evidenoe that bis 
residenee also was in Bombay. It appears 
that dormg 1917-1919 he woe lent by the 
War Hospital authorities at OoUba to the 
R. I. M. S3. Inveittg >tor whiah was 
engaged in mine sweeping daring part of 
that time, and that the home port of the 
Inmtigaior was Bombay. It appears also 
thatonth9 4th October lyl9, when the 
petition was served on biro, be wrote to the 
Pfotbonotary giving the address ‘ SS 7a 
xesligator: Bimbay.” (Sse Exhibit ‘ K > 

M.dr^s.ea 

(EKbibit HJ 18 ale*) addressed to him at 
Bombay. Toe amendments in the pstitiou 
were aerved on him in the streets of Bombay 
and the offijial stitement (Exhibit L) shows 
that on the very next day he reverted 
to his military serviae at Oolaba. The 
petitioner eaw him at Oolaba Hospital on 
duty there only a few daye ago. and I 
thii»< the fair inferenoe is that he has been 
there ever einae Oetober 19ly. Por these 
reaeoDP, I think I may hold, as I do. chat 
he was reading in Bombay within ihe juris, 
dislion of thifl Court at the date of the 
petition and the amendment thereof. 


Mr. Campbell did sabmit an alternaCi 

°° aertainobservatlo 

Wadi Feiton 

38 B **• “t p. flc 


onfeis, I hivseomediffiultyioanderstiud. 

ing. The argument was that the High Coirt 
nr0ssr73i its divo-ae jarisdiotion aoder aeotion 
35 of the Letters Patent^ quite irrespeitive of 
the Uivoroe Aot. anl tha*. therefore, I was 
in a position to deal with this mitter 
under the Letters Patent irrespeotiva of the 
Divorae Aot. I, however, pointed oat to 
Coonael that this argament appeared to be 
in flit oontradiotion of seotion 4 of the 
Divorce _ Aot, whiah provides that, "ihe 
jarisdiotion now exeroised by the High Coarts 
in reepeot of divorce a menta et / od , and in 
all other oaaser, suits and matters matri- 
monial, ehall be exercised by soah Coarts 
and by the D.sfriot Coarts sobjeat to tbe 
provisions in this Aat contained, and not 
otherwise.” Further, ..eatioD iSofthe Divorae 
Ae\ which embodies tbe Civil Proaedore 
Code, in expressly made ' sabjeot to the pro- 
viftioDs herein oontained. ’ Ooe eannof, there¬ 
fore. rely on eeation 20 (formerly ’section 

17) of (be Civil Procedore Code as if eec- 

tian a of tbe Divorae Aot did not apply 
here. Under these airaamstanaen, Counsel 
did not pur^oe this line of argument. 
Under section 3 the partioa here could 
clearly go to the Court having jurisdia- 
tion where the parties last resiled together. 

I have not, therefore, a ease to deal with 
where there never was any matrimonial 
re^iderce, e g., if the parties had eeparated at 
the Chnrah door and never lived together X 
nay nothing as to the j irladlaMon in any ex- 
oep'ional e»f>e each as that. 

lu the resale, I pronoaoee adeaee r./n 

for diseoiution of tbe marriage. I give the 

oustody of the ohild to the psii ioner and 

direst the respondent to pay the oosts of 

the petitioner. Any application for alimony 

may be left to be dealt with in Ojam- 
here. 

1 wish to add that I think it would be 
convenient if all divorae pefitious contained 
adeflnite etatpmsnt as to the jarisdiotion 
relied on. This is very frequently done 
already, but it was omitted in the present 


Decree Qccordx'ngly, 
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PATNA HIGH COURT. 

Civil Revibioh No, 92 or 1920, 
December 21, 1920. 

Present :—Sir Dawson Miller, Kt., Chief 
Jostioe, and Mr. Jnstise Roes, 
RAJENDRA PRASAD AMD ANOTHER— 

P(TiT10NBk8 

» er/us 

PROBODH H\^DRA\tr RA 

• T r OppOfiiif P k /. 

Civil Procedure Code f'Acf 7 of !''f'P , 0. XKXII 
rr. P, J—Ouflrrfian ad litem, appointment of — Kotice 
to minor, jailu'e to give, effect of Minor, wishes of, 
how far to be regarded—Mother and grandmother 
right of. 

An order appointing a guardian ad litem of a 
minor defendant without gi?ing notice to the 
minor aa required by cIaubo 4) of rule R of 
Order XXXII, of the Civil Procedure ( ode is 
without jurisdiction and is liable to bo sot asido 
[p ftPe, col V.] 

In appointing a guardian nd Ufein for a minor 
defendant it is desirable, if possible, that the ( onrt 
should consider the wishes of the minor ns to the 
person who should lio appointed. Unless there is 
any valid reason for refusing to appoint either the 
mother or the grandmother of a minor defendant 
ns his guardian ad litem, the mere fact that sho is a 
pardo.t»fi*hin lady is notin itself a sufficient ground 
for rejecting her rlnima [p. 937, col. 1 j 

Appeal from a deoistOD of the Additional 
Sabordioate Jodgp, Gaya, dated the 19iii 
Mar«h 1920, 

Mr. N, K. PrataJ, If. for the Peti* 
tionere. 

JUDGMENT. 

Millbp, C. J.—'This is an applioation in 
revibioD againat an order of the Subordinate 
Judge of Gaya, dated the 19th March 1920, 
appointitg Baba Gobind Piasad, a Pleader, 
ae guardian ad litem of ibe minor defend* 
andta Noe. 5 and 6 in the suit. The 
petition ie filed on behalf of defendaLte Nee. 5 
and 6, who were originally represented by 
their mother ae guardian, but eubsequently 
to the institution of the euit their mother 
died and they now eomplain that the 
appeintment of Baba Gobind Praesd made 
on the i9tb Match was without jurisdietion 
on the ground that no notiee of ihe appli. 
cation for the appoiLtojcnt of the guardian 
wae served o»od ib*-m in boe<>roarien with 
the proyiMObs of Otdtr AXXtJ, rule 3, elaufe 
(41 of tbe ivil Pnetdbtb Codo. it apptare 
that Babu GobibU Prasad vtas appoii tea by 
the learned i^uhordipaie Jpoge bpuu aq 


[1981 

X 

Rpplieation made by tbe plaiotifF and no 
notice of that application was served 
npon tbe minors or upon tbe guardian 
whom it was proposed to appoint. Sub* 
seqnently, a petition was filed on behalf 
of tbe minor defendants asking for the 
at poiofment of tl,«ir grandmother a*) guar* 
diau ad litem and ubjooiirig to the appoint* 
merit of Babu G>biod Prasad which had 
been made wiibuut any nrtioe being served 
upon them, Tbe learned Subordinate Judge 
after bearing that objection refused it and 
the main reason ippaiently for his refusal 
was that he was not in favour of appoint- 
ing a parda nashiu lady. Before tbe Civil 
Procedure Code of 1908 came into force 
there was no prevision corresponding fo that 
which now appears as Order XXXII, rule 3, 
•lauee (4), and that rule was no donbt 
introdueed into the Code of 190? largely 
in ooneequence of tbe decision of the Foil 
Bench of tbe Caloulta High Court in Suresh 
Chunder Wum Ohotodhry v. Jagvt Ohundcr 
Pfh (1), in nbieh two if tbe learnef Judges 
who composed tbe Court on that occasion 
expressed tbe opinion that no order appoint* 
ing a guardain ad lilam for an infant de¬ 
fendant on (be application of the plaintiff 
should be made ex patte and that no each 
order should be made until tbe Court is 
satisfied that tbe infant bas been duly 
served and there baa been an opportunity 
for making an applisation on behalf of tbe 
infant. Although tbe order appointing a 
guardian was not set aaide in that ease, 
etill at (bat time there wae no express 
provision of law in tbe Civil Procedure 
Code requiring (bat notice of each an ap* 
plioatioo ebould served upon a miuor. Under 
the present la**, however, matters stend 
differently and by the exprete provision 
of Order XXXIrule 3, e]aa(*s (4), both the 
minor and his guardian must be served 
with notice before any order can be mede 
on an application under that rule. It eeims 
to me that in tbe preeent esse the order 
made ky Ihe learned Judge wae wilboul 
jurisdiction and that his order, dated tbe 
l9tb Maren, ebnaJd be »et a^•de as tbe 
mirrr nit »erv'd vith notice end bad 
no (<i I Or>I D >) i-f "pt ee* 'Oh t brnogh e Pleader 
ot thi fCHfi tr. trrer to esprere bis 


(1) 14 0. iCM 7 lod. Pep. (M. f.) 199, 
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views and wishes as to the apppoiotmeot cf a 
goardiuD. 

We have been asked to say that the 
reasons given by the learned * ubordinate 
Jodge for refosing to appoint the grand* 
mother of the minors ss their gaardian 
when an applioation nas eobseqaen'ly made 
by them on the 2i'ird Marsh are not valid 
reasons bat the order made on (hat oaea 
sioD is Do( at present the eobjfot of revi* 
sioD before the Coort At tne same time, 
we think it desirable to point oat to the 
learned Jodge that, in appointing a gaardian 
for a minor, it ie desirable if possible that 
he ehoald ocosider the winhes of the minor 
as to (be person who ehoald be appointed. 
It was stated by Mr jQ<^tjee Straight in 
the safe of Juoh Dti v f'irb' u (2) that 
in bis opinh n in a proceeding of this kind 
the Coart having to deal with it wonld be 
bound by the wish expressei by a minor 
onlfsi it saw that the gaardian ho asked 
to be appointed was an ande^irable and 
ansaitable person, I wish to goard myself 
from saying that in all oases tbe wishes of 
the miner ehoald be taken as oonolaeive 
by tbe Court nhieh has to decide tbe 
appointment of a goardian ba^, at the same 
time, it is obvious that the wishes of the 
ruinor, if it can be shown that the gaardian 
wbcm he wishes to have appointed is a 
euitable person, is a matter which ought 
to carry considerable weight in the mind 
of the Coort. I may further point oot that 
the objection of the learned Sobordinate Jodge 
to appoint the paternal grand mother of 
the minor merely on the ground that she 
wae a parda-n'>8hin lady is hardly one which 
can be sopported having regard to the oeoal 
practice in (his coautry. it is well known 
that tbe mother of tbe minor is more 
frequently than not, in tbe absence of any 
more suitable person, appointed a guardian 
aud the raternal grand mether bae also a 
strong claim in the absence of a mother 
to be so appointed. Indeed, in tbe ease of 
Mahnrame Bam Buntet Koonicaree ^laharcnte 
^oohh Eoonuforee (3) it was pointed oot 
by the Court that tbe paternal grand^mother 
with tbe assent of the nearest male kins 
man on the father’s side has (in preference 

(2) UA. .36j A. W. N. (ISO*', 10?j 7 Ind. Dec. 
(n. h.) 39*. 

(8; 7 W, R. 821. 


to tbe step mother) the right to dispose 
of a minor in marriage and that, aocording 
to Hindu Law, a paternal grand mother 
has a preferential right over a elep-motber 
to tbe gaardianebip of (he minor. That 
case, it is true, was a case dealing with 
the guardianship of tbe person of tbe minor 
but unless there is any valid reason for 
refa-irg to appoint either the mo her or 
the grand mother it seems to me that the 
mere fact that she is a par^ia nothin lady 
is net in itielf a sodioieDt ground for re* 
jeoting entirely her claims. We eet aside 
(be order of the l^th Marsh 19^0 appoint 
iog Babu Goband Praead, with tbe result 
that it will be necesf^ary for the plaintiff 
again to make an application for tbe appoint* 
ment cf a guardian ad litem for tbe infant 
defendants and before any appointment can 
be made notice of that application most be 
served upon tbe minors so that tbry may 
ap.‘ear and state their desires in the matter and 
argue the matter if necessary before the learn* 
ed Subordinate Judge Tbe ensts of (his ap* 
pl'oation will be costs in the suit. We assess 
the bearing fee at one gold mohut, 

Ross, J —I agtee. 

Oidtr tet 


ALLAHABAD HIGH COURT, 

LsTTibS PaTShT Appeal No. 124 of 1917. 

Jure 25, 1920. 

Irtset.l :—Mr. Justice Piggott and 
Mr. Justiee Kyves. 

SHEO MOHAN PaNDE and othibs— 
DArpNPANis—A ppellants 

venut 

KALI PRASAD SHUKUL-Plaintiff— 

RtbPOsOXsT. 

I.iiniMion Al t ‘ IS of liO-i), ^ b-^SulUcicnt caune 
— Mistake oj Counsel's clerk—Letters Pulent Ai>pfnl 
—Court, poiccr of, to go bthind order o) JuJgr 

Owing 10 a bona Me niistAko by Cimnael's clerk 
in calculating tlio time within which to lile a second 
appeal, the appeal was (lied fonr days out of time 
and was rejected as tiinc-hanod. In Letters Patent 
Appeal against the order of rojoclion : 

Held, that the mistake amounted to sulliciont cause 
within the meaning of section 6 of the Limitation Act 
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and that tlie Court liad power to go behind the order 
of rejection and extend the period of limitation. 

Appeal under seotion 10 of the Letters 
Patent from a jodgment of Mr, Jastiae 
Tndball, dated the 8th Aagaet <917. 

The Hon’ble Mr. M. Sehru, for the 
Appellants. 

Mr. G. P. Gupta, for the Respondent. 

JUDGMENT.—This appeal arises oot of 
the following oireomstanoe^. A snit fop 
pre-emption was bronght in the Coart of 
the Maneif of Bansi on the allegations tha^ 
(l) the oQ^tom of pre-emption prevailed 
in the village, and ( 2 ) the oonsideration 
had been exaggerated. The defenoe was 
that there wae no eaob aostom and that 
the aonaideration was as given in the s^le- 
deed. The learned Monsif found for the 
plaintiff and gave him a dearee on the 
basis that the eonsideration for sale was 
Rs. l,181-4-0. From this judgment and dearee 
there were two appeals, one by the vendee 
in wbioh he aontested the issue of austnm 
and the other, a arose appeal by the 
plaintiff as to the real amount of aonsidera- 
tion. The learned Subordinate Judge dis 
missed the vendee’s appeal but held that 
the aonaideration whiah pas«ed was really 
Rs. 800. The defendant appealed to this 
Court, and as two dearees had been passed 
by the learned Subrrdinate Jud^e he had 
to Ble tno appeals in this Court. Appeal 
No, 1102 of 1917 was from the dearee of 
the learned Subordinate Judge in whiah 
he lield tSat the acs''Om of pre emptinn 
had been proved, namely, Appeal No. 1G2. 
Along with that appeal was filed another 
appeal against the dearee of the Court below 
in Appeal No. 191 on the same date. In 
that appeal the issue raised was the amount 
of oonsideratioD. A learned Judge of this 
Court admitted Appeal No. 1102 from the 
Appellate Court’s dearee in Appeal No. lt)2 
of 1917, it being within time hut beheld 
that the other appeal against the appel¬ 
late dearee in Appeal No. 191 of 19 7 was 
beyond time, and that there was nothing 
in the affidavit filed along with the metnoran- 
dum of appeal whiah disalosed any ground 
for admitting it oot of time, and he 
aoDsequently rejeoted that appeal. We 
have read the affidavit whiah has beau 
filed ID the ease and it satisfies us that the 
•Uik of the leMoed Advotate who was 


engaged to file these appeals made a mi 9 « 
take in oilaula ing the time within whiah 
he had to file the appeal. The mistake 
arose from the fast that, id the first 
iDstanae, he was provided only with one 
•ertified oopy of the jadgmout and dearee 
of the Subordinate Judge. He not an- 
reasonably assumed that the time required 
for obtaining one oopy woull be the same 
as that required for obtaining the seaood 
oopy. However, on the 7th of August 
1917, on aheeking the sea-nd oertified aopy 
he found that four days less had been 
required for obtaining that aopy than the 
first. The oonsequsnae was that the seeond 
appeal was four days beyond time. This 
was no fault of the appellant. It seems to 
us that we have the power to go behind the 
order of the learned Judge of this Court if 
we think, on the whole, that it would be 
reasonable to do so. The aasa of Kura Hal 
V. Ram Nath (1) i^ preaisely in point. We 
may add that our aotion will only remit in 
saving possible future litigation baoauie we 
find, as a matter of fast, that Sasond Appeal 
No. 1102 of 1917 of this Court has been 
desreed and it was held in that appeal that 
Ihe oustom of pre emption did not prevail in 
the village with the result that the plaintiff's 
suit stood dismissed with eosls. If this 
order stands, we have this anomalous position 
that there is still outhtanding a julgment of 
the Subordinate Judge whiob deorees the 
plaintiff's suit for pre-emption on payment 
of Hs. 8(J0. On the whole we think we are 
justified in hohiing that there was suffijieot 
oause to extend the period of limitation under 
eeotion 5 of the Indian Limitation Aot. We, 
therefore, allow the appeal, stt aside the order 
of the learoed Judge of this ^oort, and direst 
that the appeal bs admitted, and notise will 
go retornable before the Speoial Bensb deal* 
ing with pre emption oases. We make no 
order as to tests as this appeal has been 
heard tx parte. 

Appeal allowed. 

(I) 28 A. 4!4| A. W. N. (1906) 07i 8 A. L. J. 218. 
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UULOHAKD V, OOBIND SINOll. 

PATNA HIGH COURT. 

Appeal prom Appillatc Ubcuib No. 731 

OP 1919. 

Angnst 14, 1920. 

Prest^nf '.— Mr. Jofltioe Jwala Prasad. 
MULUHAND KALWAR— Dependant 
No. 4 —Appellant 

th-fiui 

GOBIND SINGH and others—Dependants 
—2''D Partt—Respondents. 

Civil Procedufc Code Act V of 0. Sill, 

rr. t, 8 —of «uit —SuiY, whether can abate 
after decree —Perfonal right, unit baevd on, e^ectof. 

A Buit which has termioated in a decree cannot 
abate bj reason of the death of the plaintiff after 
the passing of the decree. 

Even in cases of personal right, such as n olaim 
for damages, the maxim actio pemonalis moritur 
cum pereona does not apply after a decree is 
passed, inasmuch as a decree is property capable 
of inhoritanco as any other property. 

Appeal from a desisioD of the Additional 
Sab Jadgf, Mr^affarpore, dated tbe 12tb 
Joly 1919, setting aside tbe deaieion of tbe 
Seeond Maoeif. 

Messrs. Kulttant Sahay and Harnaravan 
Pr sad, for tbe Appellant. 

Messrs, Parmeshtear Dayal and Bhagwan 
Proia^ for (he Respondents. 

JDDGMENr.—The appeal mu-^t bedeoreed. 
The Goort below decreed the appeal and 
diemissed tbe enit upon tbe groond that 
tbe plaintiff died before tbe appeal was 
Bled. Tbe plaintiff obtained a desree from 
the Monsif on the 3rd Ootobsr 19 8 for a 
deelaration that tbe kohola exesnted by bis 
father, defendant No. 4, in favour of defend* 
anta Noe. 1 and 2 in ibe name of defendant 
No, 3, was invalid and not binding opon 
him, and for oonBrmation of poseeesion. The 
deeree of tbe Mansif oonfirmed tbe posses- 
sion of.the plaintiff along with hie father, 
defendant No. 4. 

The defendants Nos. I, 2 and 3, therefore, 
appealed, and as the plaintiff bad died 
before the appeal was filed, tbe defendant 
No. 4, bis legal representative, was made 
respondent. Tbe learned Additional Jodge 
deereed tbe appeal eimply upon tbe ground 
that the suit bad abated. Tbe ground 
stated by him is that the right to sue was 
personal to the deo(a«ed plaintiff, Baba Ram 
Sabo, and upon bis death (here was no one 
to eontinue tbe luit. In (his feis olearly 
wroDg. Tbe suit related to property and tbe 
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father of the deoeased plaintiff was his legal 
representative. 

In tbe sesond plase, tbe sait having 
terminated in a deoree oould not abate. 
Order XXII, relating to abatement, applies 
only before tbe suit terminates in a deoree. 
The oase relied upon by tbe learned Judge : 
Fadarath Singh v. Raja Ram (1) was over* 
ruled by a Foil Benob of the same Court 
in Muhammad Rusatn v. Khusha'o (2). On 
the «ame point may be referred tbe oases 
of Qip I Qaneth Abhyankar v Ramchandra 
Sodoihtv (3/, Paramen Chetly v. Sunlararaja 
Naick (4) and Josiam Thiruiengadachariar y. 
Sairrni lyer.gar 15). 

Even in oases of personal right, euob as 
olaim for damager. the prinoiple actio 
peigrnalit moritur cum persona docs not 
opply after tbe desree is passed inasmoob 
ar, in my view, tbe deoree is a valoable pro* 
perty and is oapable of inheritanoe as any 
other property. 

Tbe judgment of tbe Court below is 
set aside. The oaee is sent bask to tbe 
learned Judge for deoiding the appeal on 
merits. Tbe appellant is entitled to oost:). 

Case Sint back. 

(») 4 A. 2 V; A. W. N*. (1632) 29; 6 Ind. Jur. 642i2 
Ind. Dec. (n. s ) ^63. 

UtOA. 131 (F. B.);A. W. N'. (1886) 822; 5 lad, 
Dec. (N. 8 ) 519. 

(xj 26 B. tut-, -i Bom. L R. 325. 

(4) 26 M. 499. 

(6» 5 Ind. CftB. ?4 M.76; 7M. L. T. 196; (1910) 
M. w. N. 643; 20 M. L. J. 760. 


LAHORE HIGH COURT. 

Sic^ND CiriL AppEiL No 896 or 1920. 

January 1921. 

r reser.t : —Mr, Justioe Soott-Smith. 
ATMA SINGH —Plsintipp — Appellant 

versus 

HEM RAJ SHAH and otqiks— 
Dkk'ndants—Respondents. 

Punjab Pre-emption Act (I of t. 10 thjthly) 

—Joint icrtit, user of, tohether eaaement, 

Tlio oxistetico of a joint woU between two houaea 
is not an eaHcmcnt within the meaning of section 16 
.tiflhly^ of tho Punjab Pre-omplion Act. (p. 941, ool 

a.) 
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The owner of a hoQse having a joint wall with 
another house can usu that wall in any reasonable 
manner, but by soch user he does not acquire any 
right of easement over the other honse. [p. 941 , col. 

l.J 

Second appeal from the deeree of the 
District Judge, Rawalpindi, dated the 26th 
February 1920, reversing that of the Extra 
Junior Subordinate Judge, Rawalpindi, dated 
the let June 19(8. 

Messrs. Deo Rni Satehney And Af. S. Bhayaf, 
for the Appellant. 

The Hon’ble Pandit Shea Narain, R, B,, 
and Mr. Labh Singh, for the Respondents. 

JUDGMEVT.—The suit out of which this 
appeal arises was one for pre-emption of a 
house sold to Sain Ditta by hfuiammal Nur 
Bauo and Karim Bakhsh on the 15th lanaary 
1917. Atma Singh, plaintiff appellant, sued 
for pre-emption on the ground that his house 
was contiguous to the property eold and also 
that he was a co-sharer in it under section IG, 
(6fthly) and (sixthly) of the Punjab Pre emp- 
tion Act. One day prior to the institution of 
the suit the vendee re sold the house to Hem 
Raj. the contesting defendant respondent, 
who claimei to be a co sharer in another house 
which was contiguous to the one sold and who 
also claimed that he had a right onder sec¬ 
tion 16, (Gfthly) of the Punjab Pre emption 
Aot. The Grst Court found that the plaintiff 
had a right of pre-emption under section 16, 
(sixthly), but not under section 16 (Gfthly). 
It also held that Hem Rij was not a co¬ 
sharer in the other ootiguous house in which 
he claimed to have a share and that, therefore, 
he had no right of pre-emption. It accord¬ 
ingly decreed the plaintiff’s claim. The lower 
Appellate Court remanded the case for fur¬ 
ther enquiry into the following points 

1. "le Hem Raj, the vendee, an owner in 
the bouse contiguous to the one in suit ? 
O. P, on defendent-vendee. Hem Raj. 

2. '*Have the owners of the house alleged 

to be the property of the vendee an easement 
by prescription or grant as regards the wall 
aeparating their house from the bouoe in 
floit ? 0. P. on defendant-vendee. Hem 

Raj.” 

The Tial Court’s Gndings on these issues 
viere, (1) that Hem Raj had no share in the 
boose in question, and (2) (bat the rafters 
of that boose were on the wall of the house 
in dicpate f nd that (he owner of (be bouse 


had an easement. The lower Aopellato 
Court, diffsping fro-n ths Trial Oiirt, held 
that Hem Rij was a co-sharer in the adiacent 
house and that nsither of the claimants had 
any right ander sestioo 16 (Gfthly) of the 
Punjab Pre-emption Act. Oo these Godings 
he dismissed the plainff’s euit. The p'aintiff 
has 61ed a second appeal in this Court. Hem 
Raj is one of four brothers who, according 
to him, constitute a Joiut Hindu family. 
Harl Shah, in whose name the boose id 
whioh Hem Raj claims to be a co-sharer was 
bought, has died and has been succeeded by 
his SODS, The Grst poiut urged oo behalf of 
the apoellant is that, though the lower 
Appellate Court laid the onus of proof upon 
Hem Raj, it appears, however, when writing 
its jadgmen^. to have considered that the 
onus was realty upon (he o6ber side. The 
onus was certainly laid by the Court upon 
Hem Rij, but it appears to me that it con¬ 
sidered that the onus was shifted by the 
evidenae of the other members of the family 
who had admii-ted that Hsm Raj had a share 
in the house. It is also pointed oat by Counsel 
for the appellant that the learned District 
Judge has not come to a clear Gnding as to 
whether Hem R»j is a co-sharer in the house 
or not. Tne Goding certainly is not a very 
clear one, because what the Judge says is 
that there is a probability that Hem Raj is 
a eo sharer iu the house aud that the pre- 
sumption should be against Hari Shah’s 
separate ownership. At ths same time, it 
quite clear from his decision that be ooostder* 
ed it proved that Hem Rtj **as a co-sharer 
in the houxe, because if he bad oof been of this 
opiuioD he would have maiutained the decree 
io favour of the plaintiff, ft ie an nndoubt- 
ed fact that apon Hari Shah's death the 
proprietary land together with the mort¬ 
gagee’s rights in land standing io bis name 
were mutated in favour of his surviving 
brothers and his own sons in equal shares. 
That would in itself have been very strong 
evidence in support of the contenlion (bat the 
family was a joint and undivided one. Hav¬ 
ing regard to this mutation, there is also a 
strong presumption that the .house which 
Hari Shah purchased in bis own name was 
purchased on behalf of the joint family and 
that all the members thereof are so sharers 
in it. The Boding of the District Judge that 
Hem Raj is a co sharer io (he house ii one 
of fact whioh ia borne out by ths svidsns# oo 
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the reoord and wbiob aaonot be aoDtested io 
Beoood appeal. 

As regards easement, tbe plaintiS olaimed 
varioas kinds of easement all of wbiob are 
set forth io detail in the jndgment of the 
Trial Ooort. Tbe only one dealt with in tbe 
lower Appellate Goart'e judgment is the 
easement foonded npon tbe fast that tbe 
hoase has a joint wall with tbe honse sold. 
The exietenoe of a joint wall is not, however, 
an eaeement, in tbe grounds of appeal to 
this Oonrt there is no speoido allegation to the 
effeot that the plaintiff has a superior right 
under eestion 16 fifthly) of the Pre*emotioD 
Aot, but Oounsei for tbe appellant refers to 
ground No 6 io whiob it is stated that the 
lower Appellate Court has not disposed of 
all tbe objeo'ione raised by the plaintiff 
appellant to the report of the Subordinate 
Judge. In this oonneotion be refers to the 
third objeotioD, vt, that the lower Court 
did not mention io its judgment tbe various 
easements as to tbe joint stairoase, the joint 
wall and rafters and the diseharge of water 
whisb the house io dispute and tbe plaintiff's 
boose bad on eaob other, There was no 
issue remanded by tbe lower Appellate 
Ooort in regard to theee easements and there 
was nothing about them io tbe report of tbe 
Trial Ooort, and tbisobjestion was, therefore, 
quite irrelevant and there was no neeessity 
for tbe lower Appellate Court to dispose 
of it. Besides, it is elear that tbe owners 
of tbe bouse having a joint wall eao use 
that joint wall in any reasonable manner and 
by suah user they do not aaquire any right of 
easement therein. 

In my opinion it aannot be said that the 
desision of tbe lower Appellate Oonrt is 
in any way eontrary to law and t diemise tbe 
appeal with eosts. 

Appeal dimitted. 


ALLAHABAD HIGH COURT. 

Sbcomd Civil Appeal No. Id47 ok 1^17. 

August 10, 1920, 

Pretent : —Mr. Justioe Piggott and 

Mr. .lattice Gokol Prasad. 

A, CCBLENDER *«d othebs— 

DiPSMuAMTS ApPELLAHTS 
certut 

ABDUL HAMiD ano anotbeb— 

PlAl^TIKP — RkSPONDI.STS 

Limitatinn Acl IX of Iftng , IQ — Acknowlcd-j- 
iiient Lftter enclosing account and ahoiting hoto 
account tetileil, tchethc/ acknotdedgmcnt of nght. 

1) 4rrulu a letter tu P. eDclosiog a □lemorandum 
uf account which showed that on tho date of the 
letter a certain specific eum was duo by him tu P., 
and that on that date this account bad been squared 
by debiting P '< account with a sum doe to D from 
a third party, and remitting the balance duo to P : 

//(.'{(i, that the mere fact that/) had appropriated 
u part of tho amount due to P. In satisfaction of a 
claim due to by a third party, did not alter the 
fact that on the date of the letter a certain specific 
Bum was due by D to P, and that the letter 
amounted to au ackuowlcdgmeut of right within 
the moaning of section m of the Limitation Act, 
60 as to afford a fresh starting point of limitation 
in favour of P for a suit to recover tbe amount 
appropriated by D. [p. yAa, col. 2 ] 

Seouud appeal against tbe desree of tbe 
Diatrist Judge, Benaref, dated tbe 16th 
of July 15*17. 

Messrs M. L. Agarteala and H. K. Mukerjee, 
for the Appellants. 

Mr Nehal Chand, for the Bespoodeote. 

JUDGMENT.—Tbe oireumstanees under 
whitb tbe present appeal has arisen are as 
follows:-The plaintiff is tbe proprietor of 
a firm of bone dealers in Benares sailed 
Abdul Hamid and Sons. Tbe defendante 
sarry on a business in bones whiob goes 
by tbe name of Bengal Bone Mills in 
Calontta. It appears that there had been 
dea.iDgs between tbe parties for some years: 
and in January 1913, assording to tbe 
plain'iff. Be. !,<)•'.4 were doe to the plaintiff 
from the defendants’ firm. The defendants 
bad also dealings io bone with tbe Muslim 
Bone Company, Limited, of Benares. Tbe 
plaintiff’s father was tbe Manager of this 
Company and after his death tbe plaintiff 
was eleoted the Manager of the Company. 
The plaintiff’s allegation is that bis firm, 
Abdul Hamid and Sons, bad nothing whal> 
ever to do with the Musliin Bone Company, 
Limiteo, yet the defendants debited the 
plaintiff with a eum of Bs. 1,497-7 6 alleged 
to bava been due to the defendants from 
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the aforesaid Oompany end dedaoting the 
amoant from Ks. 1,654 dae to the plaintiff, 
sent him Rs. 156-8 6 in payment of his 
olaim on the l7th of January i9l3. The 
defendants had no jastiSaation for doing so 
and heneethe plaintiff’solaitn for Rs. 1,497.7-6 
with interest hy way of damages. The 
present snit was institoted on the 14th of 
January 1916. The only pleas in defense 
with which we are oonoerned in this appeal 
are, (1) that the plaintiff was only an agent 

of the Muslim Bone Company and supplied 

their goods to the appellants and, therefore, 
nothing was doe to him, and (2) that the* 
suit was barred by limitation. The first 
Court came to the conclusion that the bones 
were really sent by the plaintiff as the 
^lanager of the Mnelim Bone Company aod 
not as a representative of a distinct firm known 
by the name of Abdul Hamid and Sons and 
consequently the defendants very rightly 
debited the plaintiff with the amount duo to 
them from the Company. On the second 
plea it came to the conclusion that 'be items 
•Uimed are up to the l.dth January 1913, 
that "no payment bad been made by the 
defendants acknowledging their liability to 
the plaintiff within the period of three 
years under section 19 of Act IX of 1908, 
the suit is barred by the three years' limi¬ 
tation.” 

It farther held that the payment of 
Rs. 156-8-6 did not amount to an acknowledg. 
ment under section 19 of Act IX of 
1908 and, therefore, the suit was barred 
by time. It aosordingly dismissed the suit. 
On appeal, by the plaintiff, the learned Judge 
of the lower Appellate Court came to the 
•ODclueion that the two firms Abdul Hamid 
aod Sons and the Muslim Bone Company, 
Limited, were separate and " the defendants 
had no power to dictate to Abdul Hamid 
and Sons and tell them that they were 
the same thing as Muslim Boue Oompany, 
Limited. He does not scsui to have 
•oDsidered the question of limitation of any 
importance. In the result be decreed 
the plaintiff’s olaim. The defeudauts come 
here in second appeal. The question of 
agency was not serioucly pressed and in fact 
•oold not be so pressed having regard to 
the distinct finding of the lower Appellate 
Court mentioned above. The point of limi¬ 
tation, however, has been strenuously 
argued by the learned Oounse 1 and tba learned 
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Vakil respeotivaly who appeared on behalf 
of the parties. It was contended that the 
letter of the 17fch January 1913 forwarding 
R’. 156 8 6 to the plaintiff io foil satisfac¬ 
tion of the amoant due to them did not 
amount either to an aoknowledgmant of a 
right under section 19 of the Limitation Ac*, 
nor did it amount to a part-payment of 
the principal within the meaning of section 
70 of the said 4oi anj could not, therefore, 
operate to give a fresh start to the period 
of limitation whioh had, at the latest, 
commenced to run on the 13th of January 
19.3 wnen the last item was received, If 
this contention of the defeudauts is correct, 
it is quite clear that the present suit is barred 
by limitation. 

^^^e have examined the letter sent by the 
defendants to the plaintiff and the memo¬ 
randum of account enclosed therein, and we 
find that the acoouot clearly shove that ou 
the 17th of January 1913, Ri. 1,651 were, 
as a nntter of fact, due to the plaintiff on 
that date, and the defendants squared the 
account on that date by debiting the plaint¬ 
iff’s account with the sum of Rs. 1,497-7 6 
due to the defendants fnm tbs Muslim 
Bone Company, Limited and remitting the 
balance of Rs. 156 8-6 to the defendants. 

It is not disputed that the letter and 
the aocouots were signed by tbs defend¬ 
ants aud sent to tbe plaintiff. It is 
true that tbe defendants do not in ex¬ 
press terms admit that they are liable to pay 
any farther amouut to the plaiutiff; but none- 
the-le^s the account clearly shows that oo 
that partioular date, namely, 17th January 
1913, Rs. 1,654 were due to the plaintiff. 
Tbe mere fact that the defendants in tba 
same account say that they have on that day 
appropriated a part of tbe amount due to¬ 
wards satisfaction of a claim due to them 
from a third party and have remitted tbs 
balance to tba plaintiff, does not alter the 
fact that on that day Ri. 1,654 were, as a 
matter of fact, due to the plaintiff before 
the alleged appropriation was made. This 
is, in oar opinion, an acknowledgment of 
right within the meaning of section 19 of the 
Limitation Act. From another point of 
view also this suit is clearly within time. 

Rs. 156 8 6 were eent to tbe plaintiff by 
the defendants on that day under the 
covering letter mentioned above. No interest 
was payable to the plaintiff from tbe ds« 
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fendants on that day eo (bat no qae^tion 
of any payment of interest arieea in this 
oODoeotioD. The payment of Ra, 156 8-6 
aforesaid ooold be and war. as a matter of 
fast, inpayment of the prinoipal eomdae. 
It has, however, been sonteoded on behalf 
of the defendant8>appeliants that the endorse* 
ment ofpart'paymentof principal mnet appear 
in the handwriting of the debtor onder ees- 
tioD 20 of the bimitation Act, that is to say, 
that the writing mast show that the payment 
is made in part payment of the principal or to 
it, in other words, the same eonditione attach 
to the part payment of prinoipal wbieh 
have been expressly laid down in ease of 
payment of interest. To pat it in short, 
the words as snob” sboald be read into 
the latter portion of sab-section (1) of the 
section. In oar opinion this contentiou is 
not sound. What the section provides is 
that in the case of part*paymeot of the 
principal of a debt the fact of tbe payment 
appesra in the handwriting of tbe person 
making tbe same." Tbe law does not require 
that tbe entry sboald contain the words 
part payment of the principal.” It is 
‘the fact of the payment” which sboald 
appear in tbe handwriting of tbe person 
making tbe same. This ie so in tbe present 
case, as a reference to tbe letter, dated tbe 
17th of Janoary 1913 and tbe accoant sent 
along with it would ebow. This view of 
ours is snpported by tbe case of Ambrose 
Summer#, U the malter of (1) with 
which we are in full accord. See also 
the case of Sakharam Manchand v, Keval 
Padamfi (2), We are, therefore, of opinion 
that from no point of view the present suit is 
barred by time. Tbe resalt is that tbe appeal 
fails and is dismissed with costs inclading 
in this Oonrt fees on tbe higher scale. 
Nothing has been said to ns on any of the 
remaining grounds taken in appeal nor have 
the respondents addressed any argamenta 
to as in support of their sross-objeotion. 
We, therefore, dismiss it with costs. 

Appeal dismistoi, 

(1) 23 0. 692 at p. 698] 12 lud. Deo. (k c.) 394. 

(8) 66 Ind. Cas. 4^B| 44 B. 892; a Bom. L. B. 318. 


MADRAS HIGH ( OORT, 

Seco!<d CiviL Apfeal No. l61o cf 

lyl9. 

Joly 21, 1920, 

Pres«n^:~Mr. Justice Spencer 
and Mr. Jastise Odgers. 
KUNHIPARAMBATH PARKUM 
KUNHl KORaNATH OHaNDU 
alias APPA—Plaiwtiff — 
Appellast 
xertus 

ANTHOLl THOOVAKUNNON 
RAMDNNI —DirENoiNT—R e.'P ‘Ndent, 

Scgoliahle Instrumenis Act (XXVI of '691^, 4, 

16, • — Anxending Act of IH‘4— Promintory-note 

extcMteihefore Aoiending Act to ixiyees in alternative, 
validity of ~Ackn3wledgment of payment under pro- 
iniiiKory.note i-iyned hy one payee—htJonenumt — 
Tramfer of actionable claim—Tranufer of Property .Icf 
(IV<'flWO,<*-V 60 . 

A proiiiiti8oi'j-tiuto cxcciilcd l^efure the passing of 
Act V of l9i4unilmado payable to payees in the 
alternative is not u negotiable ioatrunieut within the 
meniuiig of eectiou 4 of the Negotiable InstrumouCs 
Act of 188 . fp. 944, col. 2.] 

A mere written acknowledgiueut of receipt of 
money duo under a piomissory-note does not fall 
within the provibiona of aectioua 15 and 16 of tbe 
Negotiable Instruments Act. [p. 944, cot. 2.] 

Nor is it a transfer of an actionable claim withiu 
tbe meaning of bcctiou 30 of the Transfer of 
troperty Act [p. 946, col. 1.^ 

J/Mf/mr Sa/n'5 J/araifco] V. Kadir Sahib Haiaikai, 
28 M. 644; 16 M. L. J. 394, dietinguisbed. 

Second appeal against tbe decree of tbe 
Ooart of the District Judge, North Malabar, 
in Appeal Suit No. 800 of 19l7, preferred 
against tbe deoree of tbe Court of the 
Additional District Monsif, Tellioberry, in 
Original Soil No. 75 of 1916, 

FACTS appear from tbe judgment. 

Mr. Mir Zynuddin, for tbe Appellant.— 
Exhibit A is a negotiable ioetrumeot. The 
provision for payment to joint payees is valid. 
Muhammad Khumarali v. Banga Rao (l). 
There is nothing to imply that payment to 
alternative payees is invalid. The preamble 
to Aot y of 1914 only declares the expediency 
of removing donbts that were felt in regard 
to tbe making and endorsement of promissory* 
notes in certain forms. The Amending Aot 
sboald be demeed to declare the pre-existing 
law that inatromenta drawn in favour of joint 
or alternative payees is valid. 

Tbe written acknowledgment by payee 
amounts to an endorsement. At any rate, it 
falls uuder section 130 of the Transfer of 

(1)34M. 664. 
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Property Aot as an assigomeot of ao aotion- 
able olaim. See ^ulhar iahib idaratkar v 
Kadir Sahib Haraikar (2). 

Mr. 0. hiadhavan N’air, for the Rsspond* 
eot.— hixbibit A, the pro note, ir oot a nego¬ 
tiable iostrameot within Aot XXVf of iSrl. 
It was exeooted before the Amending Aot / 
of lyi4. Under Aot XXv^I of 1881 
negotiable instroment drawn in favour of 
joint or alternative payees i^ not valid, 
it was so under the Eogiish Law. Aot V 
oflyl4 did not deolare what was the pre* 
existing law. It is an amending enaotment. 
Seotion 4 of the N’egotiable Instruments Aot 
deBning ‘ promi9aory>note * fjllowed the 
Eogiish Law. Tne provisions of seotion 7 
of the English Statute, 45 & 46 Vio.. 0.61 
providing for a bill being made pay-ible to 
alternative was introduoed in India only by 
the Aot of 1914. 

The so oalled endorsement, Exhibit A-2, is 
not an endorsement either in full or in bUnk 
wiibin seotion 16 of the Negotiable Instru¬ 
ments Aot as there is no diraation to pay 
to a speoiHed person and it does not aonsist 
only of the eignatnre of ibe indorsee's 
name. 

It oanoot bo brought within seotion 130 
of the Trausfer of Property Aot as there are 
no operative words of transfer. 

JUDGMENT, 

Spinccb, J. —I feel no hesitation in bolding 
that there was no valid endorsement oontained 
in Exhibit A 2. 

This purports to be an aoknowledgment 
of the payment of Ks. 631 and odd and is 
signed by Ampn who is one of the three 
alternative payees under Exhibit A. 

This is not either an endorsement in 
full or an endorsement in blank as defined 
in seotion 16 of the Negotiable Instruments 
Aot. It is not the former as there is no 
direotioD to pay the amount in the instru* 
ment to a speoified person and it is not 
the latter as it does not oonsist only of the 
signature of the indorsee's name. 

The Distriot Judge dismissed the suit 
for another reason also. He held that 
Exhibit A was not a negotiable instrU' 
ment as it wm exeouted before the pasoiog 
of the Aot V of i914. That Aot in its 
preamble deelared that it was expedient to 
amend the Aot of 188 1 so as to remove 
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doubts as to the validity of the making 
anl endorsing of negotiable instruments in 
certain forms. These words might lead to 
the supposition that the law was really the same 
before the Aot was passed and that all that 
was needed wa< to re uove onoertaioty a) to 
the validity of negotiable tuitramsnts dravo 
in favour of joint payees or alternative 
payees 

But iu faot it does not appear that 
negotiable in^traments drawn in favour 
of alternative payees would have been treated 
as valid if a ease of one of them had 
come before an indiau Uourt before 914 
and an authoritative ruling obtained. 

In Bogland it -vas held so long ago 
as 18 9 that a note whereby toe mtkor 
primined to pay a speotfied sum to A or to 
Sand 7 -vasnot a valid promi^s >ry-QOte uod^r 
the Statute o‘ Aoae See Blanckenhag^n v. 
Blundell (3). 

It was not till the Bill of Exobaoge 
Aot of 1 ''b2 was introduced toat a bill 
was all)wel to be made ptyable iu the 
alternative 'o oue of two or one or some 
of several payees. Obal ners in his oom* 
mentary on seotion 7 (2) of that Aot observes 
that thie sob seotion materially altered Che 
previous law. Tboe. wbeu the Negotiable 
Instruments Aot of l88l was passed in India 
the Euglisb L iw did not reoogn z < alternative 
payees. 

Wnen the Indian Aot was enacted it may bo 
taken to have embodied Cbe law prevailiog in 
Eoglaod at the time, when it defined in ses* 
tion 4 a promissory note" as an in^tromeul 
in writing oootaining an unconditional ooder- 
taking to pay a oeriaia eu a of mooey 
only to or to the order of a oertaio person 
or to the bearer of an inotrumenC. 

The omission to inolude a provision re* 
sembling seotion 7 (2) of the English Aot was 
not rectified till i9l4. 

Joint payees were rsoogoised even before 
the amendment of the Negotiable InsCru* 
ments Aot of 1881. iSee seotion 51 of that 
Aot and Iduhammad Khunarali v. Hanga Boo 
(1)] but not payees in Che alternative. I 
consider, therefore, Chat the Distriot Judge was 
jestified in bis refusal to treat Exhibit A as 
a negotiable instrument. 

The appellant’s Oounsel relies on Uuthar 
Sahib idaraikar v. Kadir Sahib Maraikar 
(3) andargaes that the endorsement Exhibit 
(8) (18197 106 12. R. 418j 2B. A Aid. 417. 


INDIAK OASBS. 


(2) 28 M. 644i 15 V. L. J. 884. 
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A>2 may be apheld rff^ettng' an aieicrn* 
ment of ao aetionable olaim onHer eee* 
tioD 130 of the Trarefer of Property Aet. 
The objeoti'on to so doing ie the oomplete 
abeenee of operative worde of tpanefer. 

The ieeood appeal faile and 19 dismieted 
with ooete. 

Odoi-p, J.—Mr. Madhavao Nair, Onaoael 
for the reepotden', ointenda that the Aatof 
1914 (v of 1914) ia not retroapeative 
BD'^, therefore, that if the date of exeea 
tioD of the promif^sory no^e in qaaation 
is SQbpeqaent to the Aet (whieh i* admi'ted) 
it most fall within the previ')D4)y exi^tiog 
law. Now the Negotiable Inatramants A«t 
same into foroe on let Marsh 1882 and the 
Eoglish Statote (45 and 46. io.t^h. 61) 
of 1882 same into forse on 18th Angnst 
lb82. The latter oontains, in eeatioo 7 (2), 
a provieioD that a h>ll may he made payable 
to two or more payees jointly or it may 
be made payable in the alternative to one 
of two or CDS or some of several payees. 
Bot tbie provision was not ineorporated by 
tbe Legielatore into the Indian Law till 
tbe Ast of 1^14 end there seems no ao 
thority for saying that it was ioaorp rated 
into tbe Indian Law by ary jodiaial desision 
between 1682 and i9l4. There is no dcnbt 
that tbe Act of 1914 is an Amending Ast. 
It dietinetly says that it is (eestion 1 ) and 
does not say that it is only deolaratory of 
tbe existing law. Now eeotion 4 of the 
Negotiable Instromenta Aet defines a pro* 
missory note ard states that it oontains 
an QDOonditiooal nndertaking to pay a eertain 
sum of money only to or to tbe order of a 
•ertaiD person—a oertain person ie an aseer* 
tained person and it was held as long ago 
as 181 •'j in the leading saee of Blanekenhagen 
V. Blundell (3), that a note wbereio the 
maker promised to pay to A. or to B. and 
0. ie not a promissory note within the Statute 
of Anne and that ao aetioa ooold not be 
maintained apon it. 

It, therefore, seems to me that the doea* 
ment eaed on is not a negotiable instra- 
ment within the Nego (able Instraments Act 
ISSl, ae it was made bafom 1914 I am 
inelioed to think that Mr. Madbavan Nair 
is also right in his eeoond oon^ention, i. e , 
that the eo sailed endoreement (Exhibit A- 
(2) doss not fall within the provisionci of 
section 16 of the Negotiable Inatrumenta 

to 


Ait. SsitioD 15 of the Ait defines en* 
dorsement as. when the maker or holder of 
a negotiable instrament signs the same, 
otherwise than ae sash maker for the par* 
po^e of negotiation on tbe bask or fase thereof, 
eto ’’ 

Session 16 sets not the different sorts of 
endorsement*, e. g., lo blank ” aod " in 
Here, io Exhibit A 2, all we have ie an 
aiknowledgment of tbe receipt of Ets. 631'6 5 
“being the prinoipal and interest under tbie 
pro note" signed by one of the alfernative 
payees of tbe suit note. There is nothing 
to ehow that the money wai not received on 
aoooont of tbe maker ; at any rate, it appears 
clearly not to be such an endoreement ae 
woull fall within spo'ion 15 aod eeotion 16 
of the Act. This is quite apart from the 
question as to whether one of several al< 
ternativs payees under the Ait of 1914 could 
validly pndori^e —a qneatjoD which, in the face 
of my fi tdins as to the invalidity of Exhibit 
A as a promiHBory«uote, does D)t arise in 
tbe present case. 

On the point as to whether Exhibit A-2 
can be a tranf)fer of an act onable claim under 
eeotion 30 of tbe Transfer of Property Act 
several oa*es have been referred to. ft ie clear 
that Exhibit A'2 contains no words of assign* 
ment as euob. In Wu/ii'aTnui Kumarali v. 
Banja Boo ( 1 ) it was held that, though 
there ooold not be endorsement by one 
joint payee 'o ano'ber, ye' tbe endorsement 
might be relied on as evidence of ao assign* 
meiit by way of release io favour of tbe 
endorsee. In that saee it was expressly stated 
(page 65d) that the eoit was maintainable 
‘ by reason of the other joint payee having 
transferred his interest therein to him." 
I( further would appear that in this case the 
endorsement was in the shape of an order 
or request to tbe maker to pay the amount 
of tbe note to the endorsee though this is 
not clear from tbe report. In any ease, it 
seems no authority for tbe present case 
whieh is that of a receipt by one of the 
payees and signed by him. 

As laid down in Afat^ar Sahib Maraikar 
V. Kadir Sahih Maraikar (2), endorsement is 
not tbe only mode by whieh negotiable 
instrumente may be assigned ; bot the diffi¬ 
culty in tbe present case is that there are 
no words of assignment or any ezpreasion 
of intention to transfer tbe rights of Ampu 
to (he plaintiff. A direotion in writing to 
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pay Ihe amount doe on an iDfirument endorped 
on BDoh infilroment by the payee thereof, 
aoDpIed with delivery of the inetrn 
ment lo endorsed to the rerson to whom 
the payment is direoted, is an aesignment 
within eeotion 130 of the Transfer of Properly 
Aat, This was laid down in itama If/en v. 
Venkotcchetlam PaiUr (4X 1 here is no enoh 

direstioD to pay here. The^e are the oaxes 
relied on by Mr. Mir Zynnddin, Counsel for 
the appellant, and, as already stated, they 
do not, in my opinion, bear upon this safe. 
I, therefore, agree with the learned Diatriot 
Judge that Exhibit A ^doea not oonstitnte 
a valid asaiffnment under section 130 of the 

Transfer of Property Act. 

1 agree with n3y learned brother and would 
dismiss this second appeal with costs, 
ai. c p. 

Appeal dUrnixsed. 

(4; SO M. 76! J6 M. L. J. 664. 


LAHORE HIGHCOURT. 
Mibcillinboos Second CiVip Appeal No. 1062 

OP h 20. 

January 21, 1921. 

Present Mr. Justice Chevis. 

NAWAB AND ANOTHER—DbPCNDANTS 

—Appellants 
versus 

PUNJABA AND ANOTHER—PlAINTIPPS_ 

RrHPONl-ENTf*. 

Civil Vrucedure Code (Act V of i|_ 

judicaU-AiwnaOon - SmV to conte»t' alienation 
of—Suit for poesession, whether maintain. 

able. 

Plaintiffs brought a suit for ft di-clnradoii that 
u ^ft mad© by R. in favour of iV. Hhall not nffeet 
their revoriionary righta Tho suit waadiamiaaod on 
the ground that on R's death her grand-dnughlor J. 
would have a right to eucccod to her, and that tho 
plaintiffa’ intoroat was too remoto. After R’s death 
pUintiffa brought a suit against iV. for poaaoaaion of 
her t 

Held^ that right to sacoecd to H being rti 
iudicaia, and J being alivo tho plaintiffa’auit ivaa 
not mainteanablc. 

Miesellaneoas second appeal from the order 
of the District Judge, Amritsar, dated the 
21et February 1920, revereing that of the 


Munsif, Second Claes, Amritsar, dated the 
5th August 919. 

Dr. bhuja ud din, for the Appellants. 

Mr. Devi Dayal, for the Respondents. 
JUDGMENT.—The genealogical tree is 
to be found in the judgment of the learned 
District Judge. The plaintiffs, nephew of 
imami, Bue for posression of six kanaU of 
land and a bouse which Imami's daughter* 
iu'law, Mus^immaf Rajji, gifted to her son- 
in-law, Nawab, Musarntnat Rajji is now 
dead and plaintiffs claim that suooesstoo 
has opened out to them. The gift was made 
in 1912 and in the same year the plaintiffs 
brought a suit for a declaration that the gift 
should not affect their reversionary rights 
after the death of Musammat Rajji. This 
suit wa«: dismissed snd the plaintiffs’ appeal 
was dismissed by thn Uivieional Judge on 
the ground that, although the plaintiffs 
were entitled to contest an alienation made 
by a female, tbe daughter, Musammat Earam 
Bibi, and tbe grand daughter, Musammat 
Jhando, of Musammat Rajj', would succeed to 
tbe property on her death in preferenee to 
the plaintiffs and, therefore, tbe suit was so 
speculative that no declaratory decree efaould 
be given. Against this decision plaintiffs 
might have 61ed a further appeal to thie 
Court but they did not do so. Musammat 
Karam Bibi is now dead as well as her 
mother Musimmat Rajji, but Musammat 
Jhando, the grand daughter of Musammat 
Rajji, still survives and the plea of the 
donee defendant is that the suit is barred 
by the rule of res judicita, it having been 
decided in the former suit that Musammat 
Jhando is entitled to sucaeed in prelerence to 
the plaintiffs and the plaiotids leing,therefore, 
debarred from getting a decree for poseeasioo 
in the presence of Musammat Jhando. The 
Gret Court held this sontention to be oorreel 
and dismissed tbe suit, but the learned 
District Judge on appeal holds that tbe 
former decision does not operate as ret 
;udt'co/a, as in the former ease there was no 
express issue aato, whether Musammat Jh^odo 
would succeed to tbe property. It is true 
that no ieeue as to Musammat Jbando’s right 
to Bucseed was framed by the Gret Ooorti 
but still tbe question of Ler saceession be> 
came a matter of aontroversy between tbo 
parties wheu the Dietriet Judge based bis 
dismissal of tbe appeal on a Gudiog that 
Musammat Jbaodo wai eolilltd to saeseod* 
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This Bcding might have been attaoked by 
a farther appeal to this Coart, bat it 
was DOt attaaked and, therefore, beoame 
fioal. 

I have DO hesitation in holding that 
Mu$arnmat Jhando's right to enooeed is a 
matter whiob is ret judicita, and that in her 
preseooe the plaintiffs oannot obtain a deoree 
for possession. The appeal is aeoepted 
and the sait is dismissed with oosts in all 
Oonrts. 


Appeal acceptei. 


MADR48 HIGH COURT. 

FULL BENCH. 

SccOMD Civil Ap e l Nu. 504 o? 1919. 

April 29, 1920. 

Pr«enf:—air John Wallii*, Kt., 

Chief Jastise, Mr. Jostioa OlJdeld, 

Mr. Jnstiee Sadasiva Aiyar, 

Mr. Jastioe Spenser and 
Mr. Jastioe Seshagiri ^ipar. 

N. N. L. RAMASWAMI UHETilAR— 
Dcpirdakt No. 2—AppblL4NT 

vertut 

MALLAPPA BBDDlAR-PLiiMriFf— 

RiBeoKi>iNr. 

Trantjer of Property Act /K 0 /I88>), «. O'*—rrani. 
Ur in fraud 01 creditor decree-holder^Claim by 
trantUree, ditmittal 0 /—Suit to set aside order on 
clayn petUien^Plea that transfer voidabU by decree- 
holder^ compeUncy oj. 


It is opoo to an attocliing decroo-hoWer to plead in 
defoQco to a suit by tho alieuoo frum the judgment* 
debtor whoso claim has been ivjcctod, that the 
transfer to him waa fraudulent under aoctiou 63 of 
tho Transfer of Property Act without tho creditor 
himself aiiog a suit to avoid tho transfer. 953, ool. 

2*j 

Subramania Ayyar 7 lluthia Chettiar, 43 Ind. Cus. 
661s 41 M. 612| 6 L. W. 760j 33 M. L. J. 70), over* 
ruled. 


Vyse V Brown, (1834) 13 Q. B, D. 199; Cab. k E. 
323] 33 W. E. IWi 48 J. P. 151, Oleyg v. Bromley, 
(1912) 3 K. B. 474| 81 L. J. K. B. 1081] lOG L. T.825, 
Phul Kiimariv. Qlijnshyam Uisra, 85 C. 202; 7 C. L. 
J. 86, 12 0. W. M. 16), 10 Bom. L. B. 1; 5 A. L. J. 10, 
V ‘i: 2 M. L. T. 603; 14 Bur. L. R. 41, 35 I. 

A. 22 (P. 0.), distinguished. 

J^mu Aiyar v.PalaniappaChelty, 8 Ind. Cas. 117; 
85 M. 85; (UlOj M. W. N. 633, 8 M. L. T. 381, 21 M. 
J. 766, explained. 


Sesond appeal against the deoree of the 
Coort of the SabordinaU Jadge, Tatioorin, 
in Appeal Sait No. 71 of 1918, preferred 
against the deoree of the Coart of the District 
Maneif, Tatioorir, in Original Sait No. 360 
of 1^16. 

This sesond appeal soming on for bearing 
on the 27th and 2Sth Janaary 192\and 
having stood over for oonsideration till the 
5th February 1920, the Coart (Sadasiva 
Aiyar and Spenser, JJ.), made the following 

ORDER OF REFERENCE TO A 
FULL BENCH: — 

Spenccb, j.—T he plaintiff olaims the sait 
properties by virtae of a gift in bis favoar, 
dated 19th November 1914. The sesond de> 
fendant is a creditor of the donor, the Brst 
defendant, who obtained a deoree and 
attaobed the properties in ezesation. The 
plaintiff made a slaim under Order XXf, 
rnle 5'*, Civil Prooedare Code. It was 
dismissed and this sait is broaght to set 
asiie the sammary order and to obtain a 
declaration that the property is not liable to 
be attaohed. 

The trial of the plaintiff’s suit raised the 
question of law, whether it is open to an 
attashing deoree^bolder to plead in defense, 
against the alienee’s sait, that the alienation 
is a fraodalent one intended to defeat or 
delay the alienor’s sreditors. This question 
was answered in the negative in 5u&raman»a 
A(/(/ar V. Muthia Ohfttiar (1), whiob is » 
Fall BsDsh desiaion. We have deoided to 
refer the same qaestion of law onse m^re 
to a Fall Bansh. It need hardly be said that 
we sboald not have ventared to lake this 
extreme soarse if we were not folly sonvinsed 
that the law, as laid down by that Fall Bensb, 
serioasly reqairea resoosideration. 

In order to justify this referenss it is 
necessary that I shoald, as briefly as passible, 
enamerate the reasons whiob have impellsd 
as to make it: — 

1. Taera appears ta ba an inoreasing 
senis of heairation ia the minis of bath 
Bensh and Bir in regarding Su&ravaania 
Api/ir V. Afwt^ia CWfiar (l) as representiog 
soaod law ; 

2. Other High Courts have pat a differsot 
oanstrastion on seation 53 of the Transfer of 
Property Ast ; 

(1) 48 Tnd, Cds. 651, 41 M. 612, 9 L. W. 760, 33 
M. L. J. 70S. 
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3. In a oape that has siooe come before 
the Privy Coanoil a plea of thie desorip. 
tion was allowed to be raised in defense of 
the eait ; 

4. There are no words in seetion 53 
wfaiob make it imperative that a person 
defraoded, defeated or delayed shoald pot 
forward bis claim to have the transfer avoided 
in a reffolar sait and not otherwise, and 

5. There are independent reasons for 
donbtinff the correctness of the oorolosion 
of the learned .lodges who decided Palaniandi 
OhHli V idppatM Ohettiar t‘2) npm which the 
Fall Bench case in i)u6ramoni’a Apjor v. 
Muthij Chttti-ir (1) was bcFed 

I will now proceed to amplify the above 
reasons. On the 6rst point 1 will merely refer 
to the opinions expressed by Abdar Rahim, I., 
in GheruthathatK AbduV'i Unn v. ("hi^rinandx 
Ibtayan Kutti (3) ; by Krishnan, , in 
Kotiarathil iHOiiyipurnyU } vkkcr v. Pulathxl 
Farkum OhandTat.k.yidi Kunhamod (4) urd 
by Sadasiva Aiyar and Napier, JJ. in 
their reference to the Foil Bench on the 
former occasion at pajfe 613* of Suhranxunia 
Ayyar v. Muthia Chciitar (1). I will only add 
that I share in the doabfs expressed by the 
above>nam6d learned Jadves. 

Next, Abdul Ka*hr v. Ali ^toh (5) is a 
direct decision to the contrary on the 
point that a creditor who hse obtained a 
decree and taken oat execotinn is oomretent 
to r ise a plea under section 53 of the 
Transfer of Properfy Act that the alienation 
made by his debtor is voidable and shonld 
be avoided, and the learned Judges quote the 
English case of Clough v. London and ^iotlK 
Wtiiern liiilxo-yCo. (6 )andtwo other deoi- 
sione of the same Orurt in sopport of this 
proposition, The case of Olough v. London and 
North Wietern Railway Oo. (6) is an aotbo- 
rity for allowing a voidable transaction to be 
avoided on the ground of frand by any on* 
eqaivocal act inclading a statement in a 
plea by defendants in an action. This 
Caloatta case was considered in the Fall 

(2) 84 Ind. CaH. 77M, 80 M. L J. 666j 19 M. L. T. 
£90. 

(8) 60 Ind Cbs. I'Gfi at p 902. 

(i) 61 Ind. Can. 7lAi i'fl M. L. J 2.81 at p. 237 2.> 
t»l. L. T. 47j (1919) M. W. N. 39, U h. W. i,3P, 12 M. 
)*’. 

(6) U Ind. Cas. 71S, 16 C. L J. Gir, I6 C. W. N. 

7J7. 

(0) 0872) 7 Ex. 26, 41 L. J. Er. 17, 26 L. T. TOS, 

zr> w. R. IS9. 

•ra^e of 41 M.—tE'f J " 


Bench case in Subramania Ayyar v. 

Chettiir (1) and dissented from witbont fall 
dtsonceion of the reasons which iLflaenaed 
the learned Jadi^es of tbe Caloatta High 
Court in coming to their ooDoIasion. 

In Baroia Prosad flancr i v. Oajendra NaiK 
Banerji (7) it was he’d that when a transac* 
tion is voidable it was open to the injared 
party to deo'are bis Will to rescind the 
transaction by way of defence to an aotioo 
broaght to enforce the transaction against 
him. In Bhikabhai Muhibhni v. Panachand 
Olh vjx (S) the defendant was allowed to 
set ap the defence that a mortgage transaction 
was intended to defeat and delay creditors 
upon a sait broaght by the mortgagor for 
a declaration (hat the defendant was not 
entitled to attach the properties 

Again, in Ohunsham Das v. Uma 
Pershai (i^), the Privy Coaocil con6rmed 
tha decree of the Jndicial Commissioner of the 
Central Provinces in a sait in which certain 
creditors who had attached before judgment 
their debtor's property raised in defense 
a plea that tbe plaintiff’e mortgage was 
exeonted oolla’tively as a device to defeat 
creditors, If (here bad been each an easy 
way of obtaining a reversal of the Jadicial 
('ommissioner's decision as that of objecting 
to the plea beijg raised as a dsfenoe to tbe 
sn’t, it is likely (hat that ground would have 
br-en argaed before the Jadicial Committee, 

In La^sSmx Doxx v. Roop haul (10), a 
oa^^e nf a voidable deed the defendant was 
allowed by a Full Bench of this Court 
to set op as defence that the deed was 
invalid even at a time when a suit to 
declare its invalidity would have been time* 
b-trred. And in Thathu Naiky, Kondu Beddi 
(11), two Judges out of three composiog 
the Foil Banoh held that it was open to 
the delendauts to have a sale set aside by 
way of answer to the plaintiff's claim oo 
tbe strength of tbe sale to recover posses* 
sioD of tbe mortgage property whieh he had 

(7 Ind Cos 289, 9 0. L. J. 881 at p. 898, 18 0. 

W N f 67 

(8i 62 Ind. Cm. 682, 43 B. 707, 21 Bom. L. R. 

770. 

(9) 60 Ind. Cas. 264, 30 M. h- J. 488, 17 A. L. J. 

410, 16 N. L. B. 68, 21 Bora. L. R. 472, 23 O. W, 

N. 817, 11019) M, W. N.618, JO L. W. flUP-OJ- , 

(10) 80 M, 169 (F. B. , l7 M. L. J. 19, 2 M. L, 

T. 4. 

(It) 1 Ind. Cas, 221, S2 M. 242, 6 M, L. T. 

249. 
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jooght in aastioD in exeoQtion of bii mort¬ 
gage* deoree. 

As to the two reported ea‘»©P, aboofc the 
eorpeetoese of wbieh we feel donbt, I may eay 
at ODoe that I do not wish to attempt to 
•hellenge the other prineiple established by 
Pafaniandi Ohetti y Appavu Ohefltir (2), 
mV, that if a regular suit is brought by a 
•reditor to declare a eonyeyanae made by hie 
debtor to be invalid, the deoree obtained by 
him would enure for the becefit of all other 
creditors, and it follows from this that each 
eaits should ordinarily be brought in a re¬ 
presentative oharaeter on behalf of all the 
oreditors in order to avoid the same question 
being raised again and agiin by different 
•reditors of the same debtor, although I 
prefer the opinion of Kriehnan. J , in Koilara. 
thtl Put/nyapuroyil Pokker y. BMthil Parkuii 
Chindrantanii Ku'ihin'ii (i), that it 
should be a matter within the dUoretion of 
the Court to direct, at the instance of the 
defendant, that a euit by a single creditor 
flhould be amended so as to make it a suit 
on behalf of all creditors, and not that all 
salts should be dismissed if no* brought io a 
representative character. It seems to me 
that, even if tbi^ principle of representation 
be accepted m its fQlle«.t aigoi6canop, it does 
not follow as a necessary corollary that a 
creditor, who is not already bound by a deoi- 
iiOD of the same question in a prior suit, should 
ba debarred from setting up the invalidity 
of the transfer when he is made a defendant 
ID a suit brought by the alienee just b.ciuse 
be IS a defendant. 


In Palaniandi Ohetti y App>cu Ohettiar (2 
one of the learned Judges, Ooutte Trotter, J 
did not go beyond what wai decided in IgHv, 
Amcppa^av. Detar VenUppa :,hanhc 
KU), which IS an authority for the propositio 
that If a creditor sues he should do eo in : 
representative oapacity. The other learne. 
Jadge. Seabagiri Aiyar. J . reluctantly allowed 

the validity of the objection that an aseign 

ment by a debtor is good and valid until i 
IS set a^de in a proper proceeding. H 

Awvifey (U), agar.khoritie8for this, but b 
am not define a proper proceeding as eonfinei 

R. 168, M |‘p “• ‘“'J' C“''- i B 22’1 33 'V 

JUM.01.,3k;b. 47M. UJ.K B. 1081, 


down that the person desiring to avoid the 
assignment must occupy the rale of plaintiff 
in each a eoit. The above two cases are not, 
as I understand them, authorities for each 
a proposition. Be relied, further, on a case 
decided by tbePrivy CooDoil in Phul ^'um ri v. 
Qh>n§hyam \fi$ra (15) which decided a qu-s** 
of Court-fees and incidentally seems to have 
decided that the effect of the soace-sfal suit 
under section 283, Civil ProcedoreCode, (now 
Order Til, rule 63) to set aside a summary 
order passed ou a claim petition was to place 

the parties in the flame position as they had 
oompied before such order was made The 
learned -lodge did not notice that if the theory 
advanced in Pahmanii Ohetti y. Appa a 
Ch-tlia^ (2» was accepted aaoariter petitioner 
who Buccoeded in defeating the claim would 
be in a worse position than if he failed, 
because he would have no right to appeal in 
the form of a suit unJer Order XXf, rule 
63, against an order passed in his favour and 
if the claimant appealed in that ferm be 
could not set up in defence a plea based on 
section S3, Transfer of Propertv Act. In 
Muthi^kiinara Ohe'ly y Atil'iO’.y JJdiym (16) 
my learned brother pointed out that a party 
who wae entitled to avoid a traosaction 
might do fo hy other means than by getting 
a decree of Court For inetSLO*, be might 
do eo by an uneqcivoaa! act of repudiating 
the tranflaolion—8ee 377*. The decision 
of the Fell Bench in Suhramat.ij Ayynr y, 
hlut'iia Ohtiliar (1) did not remit in any 
raaeoDB being added to fltrengtbeu the view 
tak«n by the two learned JQdge^ who decided 
Palanyindi (h tti v. \ppi h Ohettiar {i), 
A' this is a point of law which is coustautly 
reoirring, I ihii k it advisable tl-at another 
Fall Bench should finally pronounce on the 
point whether we ehould follow the view 
taken in falanianii Oaetti y. Appuu Oheftiar 
( 0 and iu Suhraraiuia Ayy\r y. }{utki<t 
ChnUiir (1). 

SaDisiva Ait*b, J._I agree with the pro- 
poeal of my learned brother to refer the 
queetlo i again toa Fall Beach. I msy be 
permitted to add a word of explanation. 
During the course of the arguments, I 

expressed rather strongly my reluctance to 

<151 3a 0. 202: 7 C. L. J. ;i(J; \i c. \V. JJ HO, iq 

Rom. L. a. I, fi A L. J. lOi 17 M. L. J. 618, 2 M I 
T.6t0: 4 Bur L. R 41,35 I. A.22 ,P 0) 

16 M*! t!t! 36.^“' 

age of 38 M.—[P3,] 
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agRiD refer tbe qaeition to & Fall Beoeb as 
I was a party with Napier, J., to the referense 
on whioh Suhramania Ai^yarv. Mutkia Chet- 
fiar (1) was desided and I bad, sines the 
date of tbe Fall Benoh deoision, loyally 
followed it sarrendering as I was boond to 
do my view on tbe qaestion. Bat as my 
learned brother thoaght that, even the 
Englieb prooednre and praotioe on whioh the 
deoision in Polaniandi Oketti v. Appavu 
Ohfftiar (2) was based, seemed not to sopport 
the view taken in that ease, (t am mpeelf 
very diffident to express any opinion on 
what tbe praotioe and prooednre of Eoglish 
Oonrts is or has besn on any matter) 
and as, in a later Privy Coonoil deoieion, no 
objeotion to the plea of voidability on the 
gronrd of frand raised by the defendants 
(oreditors) seems to have been taken by tbe 
fraodnlent alienee based on the ground that 
the oreditors were not legally entitled to pat 
forward snob a plea in defense and ooald only 
have the alienation set aside in a sait brought 
by them as plaintiffs. I got over my reloot* 
ance to join in this referenoe. Aooording to 
Kottarathil Puthiyapurayil Pokker v, Balathil 
Parkum Ohandrankandi Kunharti'id (4) road 
with Subramania Ayyar v. Muthia Chdtiar 
(1) the deoree hoider who was able at orioe 
to defeat the olaim petition of a fraudulent 
alienee gets a mere barren viotory whioh 
ooald be at onoe turned into a defeat if the 
alienee bringa his suit to set aside the order 
on tbe olaim petition on the ground that the 
alienation has not been set aside in a regular 
suit and so tbe merits of the alienation should 
not be gone into, while if the deoree^holder was 
unsaooessfal in tbe olaim prooeedings he has 
the statutory right under Order AXI, rule 63, 
(admitted by Sir W. B. Ayling, J., and Kri* 
ebnan, J, in his favour in Kottarathil Puthiya^ 
purayil Pokker v. Balathil Parkum Ohandran‘ 
kandi Kunhamad (4) to bring bis suit against 
tbe olaim order and oould have the meriti 
of the fraudulent alienation gone into and 
decided in that suit. This anomaly is also 
a ground for re oousideration of Subramania 
Avyar v. Muthia OhetUar (1). No doubt, on 
questions of prooednre it is undesirable to 
unsettle presedente but as no titles to pro* 
party are likely to be disturbed and as the 
result of overruling Subramania Ayyar v. 
Muthia Ohetliar (1) would only be to defeat 
what is almost wholly a teebnieal plea, to 
■implify prosedare, to eborten litigation, and 


to favour oreditors sought to be defrauded 
(honest oreditors and deeree'holders being 
favourites of the law), I do not think that 
the objeetion is a serious one. 


This second appeal oame on for bearing 
on tbe 6tb and 7tb April 1920, in pursu* 
anoe of the Order of Referenae to a Full 
Bench upon perusing the grounds of appeal, 
the judgments and deorees of the lower 
Oonrts and the reoord in the ease and the 
said Order of Referenae. 

Messrs. K. Bhashyam Iyengar and V. K, 
Srinivata Iyengar, for the Appellant.—The 
Fall Benoh deoieion in Subramania Ayynr 
V. Muthia Ohettiar (1) needs to be revised. 
That hae been followed in suaaeeding eases 
by the Judges with rauoh relnetanae and 
besitanoy. See Oheruthathalh Abdulla Haji 
v. Cheriyandi Ihrayan Kutti (3), Kottar>>thil 
Puihiyapurayil Pokker v. Balathil Parkum 
Ohandrankandi Kunhamad (4). The Oal* 
aatta High Oonrt has held the aontrary 
view in Abiul Kader v. AliMeah{b), Where 
tbe areditor hae, by an unequivoeal aat, ex* 
presR^d hifl intention to avoid, there ia no 
reaeon why he ehnaid he reetriated to a 
suit to do eo. A plea to an aation by tbe 
nnsQaaeRflfal alaimant is enough. See also 
Bnroda Pro$ad Saner i v. Oaiendra Nath 
Banerji (?) and Bhikabhai Mnljibhai V, 
Panaehand Odhavji (8). In Qhuneham Dae v. 
Uma Perehad (91 tbe Privy Oonnail has 
taaitly approved of the maintainability of 
suah a plea beaause they oonfirmed tbe lower 
Oonrt'e deoree wbiah was based on suab * 
plea. Under Order XXl, rule 63 the scope 
of the suit is to determine the title of the 
parties. If tbe transfer by the judgment* 
debtor is held to be a fraudulent transaalion, 
the transferee has no right under hie 
transfer and aannot claim to free the 
property from the trammels in exeenlioo. 
Then the deoision must be in favour of 
tbe areditor what is neaeflaary is only that 
tbe sreditor should have exerai«ed his option 
to treat the transfer as void. Sestion 
Transfer of Property Ait, does not expressly 
say tbar- a suit is his only remedy. 

Mr. A, Kriihnaewamy Aiyar, (with 
him Messrs. 0. S. Ohedambaram PtUai 
and Marthandam Pillai) for the Respond* 

ent_There is no reason to disturb toe 

eooeidered ruling of the Full Beush id 
Bu^rumanta Ayyar Vt OhettMT (11 
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The DOQ reaognition of a separate eait as the 
only remedy of the areditor to avoid a fraoda- 
leot transfer will lead to several hardships. 
In oases where the transfer is valid as to 
part of the aonsideration, the deoree in a salt 
under Order XXl. rale 63 oannot adequately 
proteot the olaimant's interest, while it reoog- 
uisea the rights of the areditor. There 
will be no means of dealing with any equities 
in favour of the alaimant in any deoree than 
might be patsed. 

The saope of the suit under rule 03 is not 
more extended than that the enquiry 
under roles 59 and 63. In both alike the 
question of possessing will be oonsidered. 
And in the suit no plea oan be allowed as to 
the binding nature of the transfer to the 
alaimant until the creditor established that it 
wae not binding on him in a suit of his owu. 

A suit under rule ' 3 is virtually related 
to the order or the olaim petition. In 
Kumciri v. Ohamhyam hlisra (1;5) the 
Privy Oouneil treat it as a form of appeal 
related to a prior decree. Theref'-re, the 
creditor's remedy is in an independent suit 
where all aspects of the question could be 
fully considered and determined. 

Under section 53 of the Transfer of Pro* 
party Act the creditor cannot rely on the 
exercise of his option in defense until he 
has succeeded in a suit, 

Ae the attachment of immoveables is by a 
prohibitory order issued to the judgment* 
debtor, there can be no valid attachment of 
property fraudulently transferrei Unless 
the prohibition is directed to the transferee 
the nsnal attachment form would be futile. 

OPINION. 

Willis, 0. J.—The decision of the Full 
Bench in ^iu6ramatiia Ayyar v. SAninia Chcltiar 
(1) affirmed the decision in Palaniandi OhtUi 
V. Appavu OhtHiar (2), that a sonveyance 
offending against the provisions of section 
53 of the Transfer of Property Act oan only 
be avoided in a suit properly instituted for 
that purpose, aud that, consequently, in a suit 
by an unsuccessful claimant under Order 
XXI, rule 6.d of the Oivil Procedure Code 
it is not open to the attaching decree*hol 'er 
to plead that the transfer by the judgment- 
debtor to the claimant was frandulent. This 
ruling bae since been questioned in two cases 
in this Court, OAoru<rtaz/» //* Abdulla Hi t 
V Oneriyandi Ibrayan KuUt (3j, and Kolti. 
rathil Puthiyapurayil Pokker v. BMhil Parkum 


Chandronkandi Kunhamad (4), as observed 
in the Referring Order of Spencer, J , where 
many of (he Indian decisions are cited. The 
question has now been very fully argued 
before a Bench of 6ve Judges, and after 
carefully considering all the argnments 
addressed to ns I have come to the conclusion 
that the view taken by the two learned 
Judges of the Calcutta High Conrt in Abdul 
Kader v. Ali SSeah (5^ is right, and that there 
is nothing to prevent a creditor who has been 
defrauded, defeated or delated from exerois* 
ing the option given him by section 53 of 
the Transfer of Property Act of avoiding 
the conveyance otherwise than by the insti* 
tntion of a suit for that puroosp, If the 
framers cf the Transfer of Property Act, 
who were, of oourfe, thoroughly familiar 
with the English decisions on the sabjeot, 
bad intended that the creditor should 
only exercise this option by ineti« 
toting a suit, I make no draft that, in 
a measore which was in'ended to be self* 
contained and to be administered in many 
places where English deeisions are not 
readily available, they would have said so 
expressly. As they have not done so, we 
are, in my opinior, bonnd to apply the 
law that voidable transactions may be avoid* 
ed by any open or nneqaivocal declaration 
of an intention to avoid them as laid down 
by the House of Lords in Oak«9 v. Turquand 

(17) , and in numereus other cases, 

[ prefer to rest my opinion on the 
language of the section which we have to 
administer, but at the same time, I do not 
think that the English decisions, when 
properly understood, afford any support to 
theeontrary view. The practice of requiring 
a creditor euiog in Chancery to set aside 
a deed of fraudulent transfer to ene on 
behalf of all the ereditors was, in my opinton, 
only another application of the welLknown 
maxim that he who seeks equity must do 
equity. Ae observed by Mr Kerly in hit 
History of Equity, at page 145, even after 
the two Statutes of Elizabeth extended the 
powers of the Common Law Court to defeat 
fraudult-nt oociv»'yanees, reoonrse contiimed 
to be had to Cbanoeiy to se' a^ide cettle* 
mente in fraud ofcruditors Naylor v. Palde en 

(18) . This was no doubt owing to the 

(17' (1867 V n. L. 826t 36 L. J. Cb. 9l9| 10 L. T. 
808: 16 W. K. 1201. 

(18) I Cb. Hep. 60. 
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saperior faoilities then pns<ipf>sf>d by tbe 
Coort of Ghanoerj for pliaitinj? the troth in 
sooh oases owinfl: to its power to examine 
the defendant and to ffrant di'onvery, whiob 
the Common Law Ooorts wooH not do. 
It is nnneoopsary to oonsider whether the 
Ooart of Chancery invariably rf-qaired a 
jodgment'oreditor as a oondiiion of obtaining 
relief to sue on behelf of all the orediton^. 
In so far as it did so, it was merely an 
applioation of the well known equitable 
role whioh was al^o apolied in the more 
reeent ease of Heeir-Riif-r Silver Mining Oo. 
V. AiWfV (19). It was there argued that 
there was no oaeo in whioh a creditor had 
been allowed to bring suoh a suit when 
the debtor was still alive without first 
obtaining a judgment against him, but this 
eontention was overruled, and a creditor 
who bad not obtained judgment '^as allowed 
tj sne, but, at (ho fame time, l^ave was given 
to amend the bill (or plaint) by miking 
it on behalf of all the creditors” a devsion 
followed by Jenkin*, 0. •! , in a sim*lar ra«fl 
Uhvar 'limanpa flogle v. Vovar Vni appi 
Shnnbng (12). That is not the question 
before os. as the suit with whioh we are 
concerned is the statutory suit under order 
XXI, rule bd. 

This and tha other Chancery cases cited 

in Falaninn I V. \pp.vu Oi tiitr (2), 

in my opinior>, thr iw no light on the qnestiori 
whether under the Statutes of Elizabeth it 
is not open to a creditor to avoid a frau* 
dulent conveyance without suit or action 
if he can do eo effectively and is prepared 
to face the rlsK of having to pay damages 
should the oonveyenoo nliimately be found 
not to have been fraudulent. That he can do 
so appears from twc decisions cited by 
Sterling, J., in Mow t, In re, Eingtton ^ oflon 
Mill Co. V. Mount {'20) where tbe creditor’s 
rights at law and in equity are 'distinguished. 
In the very early case of Bithell v. 
Stank'pr Co. (21) where tbe testator 
shortly before his death had made a 
frauialent gif*, of his goods to his 
daughter but bad remained in poseeseioD of 
them, it wa.s held tbat they were assets in 
the bands of bis administrator, and tbat 

(10) (1869) 7 Eq. J>47s 2) L T. Iftfl, 17 W. R 

eol. 

• 20) (1S<V1) I Ch. 8.11; flS f.. J. Ch snOi 80 L. T 
40 , 47 W. R. SOH. 

(21) (1601) Cro, Eli*, fiirj Owen 182| 2 Aod, 178. 


when the donee afterwards took them it waa 
a trespass against the administrator, and in 
Shears v. hcgers (.2) Littledale, J., observed, 

creditors bad a r gbt to tbe property whitb 
the deed purported to convey, and might 
enforce that right at law. The assignment 
was void as soon as the eredifors olaimed 
to treat it an such, though not until 
then.” 

The judgmenf'Oredit'ir's right to take 
in execution goods which have been made 
the fubjeot of a ennveyance ofFendiug 
against the Statute of Elizabeth without 
bringing a suit to set nside the ooDveyanse 
has al^n been recognised in a number of sasee 
begnining with the early care of Turtil v. 
Tipfvt (’23) where it was held tbat an 
alienee from the judgment.debtor under a 
frandolent conveyance could not maintain 
an action of trespass against the Biiliff of 
a Manor Court for seizing tbe goods, whisb 
were the subject of the oonveyanse, in exe* 
cation ngainst the judgment-debtor Later 
otSAQ, went farther, and held that tbe Sheriff 
or 11 viliff was not only entitled to seize in exe* 
cation goods whioh had been frandoleutly 
transferred by the judgment debtor but was 
bound to do so. Jn Lovick v. Orcwier (24) 
Lord Tenderdon sa’d : *'Now, if a party be 
in possession of the goods apparently the 
property of the debtor, 'he Sheriff, who hae 
a f :cias to exesute, is bound to inquire 
whether the party who is in posoession is 
so bona jHe ; and if he find the possession 
is held under a fraudulent bill of sale, be 
is bound to treat itas null and void, aod 
levy under the writ ” The same rule was 
laid down by Baron Parke in Imray V. 
M'jgniy (26) in whioh a fraudulent judgment 
hart been soffered by (be debtor: The 
judgment is by the S itots (13 fil’t.) made 
void against creditors, but by implleation 
it is void against a Sheriff, who acts ^in 
right of a creditor ; os a Joed is, which 
is fraudulent, against creditors: Tirvil v» 
Tipper ( 3). And it is now of fre* 
quent occurrence, that the Sheriff is bound 
to tase goods whioh have been fraudulent y 
conveyed or assigned to defeat creditors, 

(22' 11832) 8 D. A Ad. 862i 1 L. J. K. D. 8?| 110 


js R 137 

^ (91» < 617> Uk 9’?»2 Roll 61. AT J 

(21) (H2< A n. •« I 3 M. ABy 8t| 6 L. J. 

a Big B •>' 8i M K B R 1*9-- . ,a, to 

,2.'/ 11 M. A W. 267, 2 Dojjl- i"- J 

i J. Ex If-f J 7 Jar. 63 R. B- 6Baj 162 E. 
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and is reepcoeible in an aotioo for a false 
retnrn at Ibe suit of the orfditor ; and the 
Statute seems to us to put both (tt e jodg- 
meut and the ooovesatoa) on the same 
fooling.’* lo Bemmttl v. Lawrence (26) 
doubts were ezpreesid as lo how far the 
Sheriff was tound to take not'se that a 
judgment or oonveyanoe was fraudulent but 
Imrav v. Magn'ti/ (i5) W46 sob'fquenily 

affirmed in Chnelopherton 7 , Burfon (27). It is 
uDDeoessary to pursae the qaestion of the 
Sberifl’a liability. What is material is that 
the deoisioDS of thsse eminent Judges pro- 
seeded on the view that the Sheriff iu 
ezesutioD may do what the oreditor oould 
do himself, fie , avoid the fraudulent coo- 
veyauee without a suit. Aa regards Vyfo 
7 . Brown (13) all that was decided was 
that the defendant, who vias the ezesutor 
under aWillbywhiob the judgiuent debtor 
beeame entitled to a legaoy whish ho was 
said to have fraudulently alienated, oculd 
not be raid to be a debtor to the judgmeot* 
debtor in the amount of the legaoy so as 
to entitle a oreditor of the judgment- 
debtor to take garDi"hee prroeedinga. In 
OUffff V. Bromley (14) it was held that the 
assignment there in question was not in 
oontravention of the Statute of El zibetb, 
end DO question as (0 bow such settle* 
mente eould ba avoided appears to have 
arisen. These deoieions appear to have no 
bearing on the present question. 

It IB the less neoessary to import restriotions 
into seotion 53 of the Transfer of Properly 
Aot beoAUse the Legislature in India has 
made what it oonsiders soffisient provision 
for the rights of the other oieditore in the 
provisions of the Code relating lo the re* 
realization and distribution of assets in 
ezeeution ty allowing judgment orsditors 
who some in before the realization of the 
assets to share in them. 

The aotual question referred to os ip, whether 
it is open to an attaehiog deeree bolder to 
plead in defenoe to a suit by the alienee whose 
•laim has been rejeeled (hat (be transfer 
to bim was fraudulent ur.dcr section 53. 
For the reasons already giver, I am of 
opinion that it is open to the judgment'Oredi* 
tor by Tirlne of eeolion 5 j of the Transfer 

(2tl) (leco) 16 Q B. K04} SO L. J. Q. B. i5: U 
Jur. 10L7 j n? E. K. 7?8. 

^ 18 h. J. Ez 60} 77 R. R. 

672i IM E. B. 708. 


of Property Aet to attaeb as the properly of 
the judgment-debtor property whieh has been 
fraudolently transferred to the olaimant 
with intent to defeat or delay oreditors. If 
he knows of the transfer when be applies 
for attashment, the applioation is soffiiient 
evidense of bis intention to avoid it ; if he 
only hears of the franifer when a clnim 
petition is preferred under Order XXI, 
rule 5B, and still maintains bis right to 
attaob, that again is asoffisient ezeroise of 
his option to avoid and entitles him to 
suooeed in the subsequent suit under role 63 
wbisb has uezt to be oonsidered. 

When the olaim is preferred, it beoomes 
the duty of the ezeauting Court to inves* 
tigate it unless of opinion that it was de¬ 
signedly or unneoestarily delayed. What is to 
be investigated at this stage is provided by 
roles CO and 61 and is not the oreditor’s right 
to attaob, but the question whether the 
judgment-debtor was in possession (as deBnsd 
in the rule) of the attached property at 
the date of the attashment. If be was, the 
attaohment is lo oontinue and ezeeution to 
proceed, subjest to the result of the suit 
which tbe claimant may institute within 
one year to establish his right ; and 
assording to the decision of the Full 
Bench in ifacht Baju Venkafaralnam v. 
Vadrecu Banganayakamma (23) tbe result 
is the same under tbe present Code when 
the claim is rejected on the ground that 
it was designsdly or nnoecessarily delayed. 
On Ibe other band, if the jufgment-debtor 
is found not to have been io possession 
aa deBned in tbe role, the attashment U 
to be raised and ezeculion against the 
attached properly soepended until the 
judgment oreditor has established his right 
to attsoh in a suit under role 63. If 
the provisions of rules GO and 61 be 
pursued, tbe question whether tbe claim 
ehculd be allowed or disallowed in (be 6rst 
inetauoe will depend on whether (ho jodg. 
ment*deb(rr or the transferee was in posses¬ 
sion as diBoed m role tO at the date of 
tbe allachiLei.t. I am not satisBed that it 
was inUnded lo lay down a different rule 
in Bamu Aiy'ir 7 , Pataniappa CheUy (29) 


0 «. 8 ) M. W. N. 61 . 9 . 8 L. W. 29 ;;: 36 M. L. J. ' 3 ?^ 
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bnt if U was I am onable, with great respeot, 
to follow that deoiaioD. 

The resaltiog eoit Doder rate 63 is by the 
nDsneaeaefol party to the oiaim petition 
“to establish the right wbiob he olafms to 
the property in dispute.” Whether this 

suit be iostitated by the attaohing deoree* 
holder or by the transferee olaimant, it 
mast equally be deoided ic favour of the 
former, if the transfer is shown to have 
been fraudulent beoanse, in oonsequenoe of 
the fraudulent aharaeter of the transfer 
and its avoidanoe by the judgment oreditor, 
the result is that the transferee has not 
the right which he alaims to bold the 
property free from attachment in execution 
by the judgment creditor. This view is 
entirely in accordance with the policy of 
these provisions of the Code, as explained 
by the Privy Oounoil in Sardhari Lai v, 
Amhika Per$h'id (3U), which is to seoure 
the speedy settlement of questions of title 
raised at execution sales. We have, however, 
been referred to the later decision of the 
Privy Council in Phul Kumari v. Ohanshuam 
Misra (15). All that was decided in that 
case was that a suit by the ansnccessful 
party to establish his right under section 
283, now Order XXI, rule 63, of the Code 
of Civil Procedure was, a suit to alter 
or set aside the summary decision or order 
of any of the Civil Courts not established 
by Letters Patent or of any Revenue 
Court" within the meaning of Article 17 
of Schedule 11 of the Coort Fees Act. 
Their Lordehips proceeded on the ground 
that a suit under section 283, rule 63, 
wae not only the appropriate but the only 
means of setting sside the order passed 
on the claim petition and held that this 
was 6a6ScieDt to bring the suit within the 
terms of the Article. They, no doubt, 
referred in one place to the suit under 
section 283 to eetablish tbe right of the 
unsuccessful party to tbe claim petition as an 
“action of appeal" and to the plaint in such 
a suit as “a plaint for review of a summary 
decision," but this language must be read 
with reference to tbe question before them. 
Tbe effect of tbe judgment in a suit under 
section 283, now role t3, as stated by the 
Privy Council in Sardhari Lai v. Ambika 

(30) 16 c. 631 at p. 623{ 16 I. A. 123 at p. 127| 6 
Bar. P. 0. J. 172; 12 Ind. Jur. 310| 7 lad. Deo. (n. c.) 
Bdl (F. 0.). 


Perthad (30) and as appears from the 
provisions of the Code whieh I have eg. 
amined, is to settle, as between tbe attach* 
ing decree bolder and the claimant the 
question of title arising in execution, with 
the result that the order on the oiaim 
petition (which in the judgment of Phul 
Kumari v. Ohanihytm Mitra (15) is referred 
to as a deoree) is either set aside or eon* 
6 rmed. All that their Lordships decided 
in the liter case was that this latter result 
was enough to bring tbe suit within tbe 
operation of Article 17 of Sobednle II of tbe 
Court Fees Act. 

On the whole, I have corns to the con* 
elusion that, on the language of seotion 53 
of the Transfer of Property Act, the question 
referred to us must be answered in the 
affirmative, and 1 am oonGrmed in this 
view by the osnoIuaioD to which I have 
come that tbe law is the same in England 
with regard to transfers offending against 
the Statute of Elizibetb. 

Oldfield, J.—The cases we have to son* 
sider are those in whieh tbe claimant, 
having failed to obtain an order under 
Order XXI, rule 60, Civil Proosdure Code, 
brings tbe euit authorised by rule 63 to 
establish tbe right which be olaims to tbe 
property iu dispute." We are asked to 
decide whether tbe attaching creditor, 
defendant in such a suit, can plead that 
the transfer on which the olaimant relies 
offends against section 53, Transfer of 
Properly Act, or whether he must reserve 
that plea for separate proceedings to be insti* 
toted by him for its avoidanse. 

Of the arguments, by which the latter 
alternative is supported, that based on the 
alleged difficulty of combining in tbe decree 
in a suit nnder rule 63 a recognition of 
the creditor’s right with the protection, to 
which tbe claimant’s interest ic entitled, 
can be dealt with shortly. For, 6re|Iy 
such a decree will not declare generally 
that tbe transfer is void, but only,^ * 
section 53 permits, that it ic not binding 
as between the creditor and the claimant; 
and, next, there will be nothing to prevent 
recognition of such right a§ the latter 
may establish by ahowing that, as regards 
a portion of the eonsideration, the transfer 
to him was valid. The Court can meet 
either coDtingenoy as it would id • **11 wF 
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tbe sreditor, the od6 by a direetioo regardin? 
the dispo^tal of the balaose of tbe sale* 
prooeeds after the oreditor’s deoree has 
beeo dissharged, and the other by allonring 
him to prooeed against the property only 
after he has paid any amoant to whieh 
the elaimaot is legitimately entitled, I tarn 
to the two more sabetantial ointentioos 
relied on, that tbe soope of the suit under 
role t>3 being no greater than that of 
the inyestigation under rules 59 and 60, 
only tbe possession whish would be deoisive 
in the latter, can be ooneidered in the former 
and that no plea regarding the obaraoter of 
the olaimant's transfer as binding on the 
creditor oan be ooneidered, until or unless 
the latter has negatiyed that oharaster by 
obtaining a decree. 

Tbe Brat of these contentions is inyolyed 
in some oonfueion, besause it is no doubt 
true that Subordinate Courts in fact are 
not dealing with claims only with reference 
to possession and are erroneously considering 
the character of tbe title on which tbe 
claimant relies; and they are supported 
in doing so by the head>DO*e to /iomu 
At't/ur V. Palantoppa OAeUi/ (z9l. If (bat 
were really tbe result of that decision, 1 
should with, all deference, doubt its correct* 
ness. But, in fact, it decided only that tbe 
rejection of a claim by an order, which 
was based on a Boding as to possession 
and which was not attacked within a year 
by a suit, was final as against the claim* 
ant’s right, eyen as based on hie title; 
and if there are some obseryations in the 
judgment arising from the reference in that 
order to title as well ae and in connection 
with poesessioD, it does not follow from them 
(hat tbe learned Judges meant more than 
that tbe adjudication as to the latter became 
final by implication also os to tbe former. 
More certainly would have been inconsistent 
with the marked distinction between the 
references .to possession in rules, 5P, 60 
and 61 in connection with tbe preliminary 
order under tbe two last mentioned, and 
tbe reference in role 63 to tbe establish* 
meat in the subseQuent suit of the right 
claimed by the plaintiff But as the in* 
yestigation ie restricted to tbe question of 
poisessiop, that dictinotioo is soffiiient to 
negatiye the applicability of a similar 
restriction to the last stage of the p -oceedings ; 
nor can aoy support for euch application 


be found, as Mr. Krisbnasami Ayyar son. 
tends, in the reference by tbe Judicial 
Committee in PAul ffuman y. 0/ianthi/am 
Afitra (15) to the sait under rule 63 (or 
tbe proyision preyiouely corresponding there¬ 
with) as simply * a form of appeal related 
to a prior decree,” which constituted the 
oause of action. For their Lordships were 
not dealing in that case with aoy question 
of tbe eubstantiye rights of tbe parties or 
the oonter^tions open to either of them, but 
only with a question of Court fee*, in 
oonneotion with which tbe character of the 
relief asked for by tbe plaintiff would be 
decisive. 

This failing, there remains tbe more 
substantial contention that tbe defendant- 
creditor cannot rely on any exercise of 
his option under section 53, Transfer of 
Property Act. in defenee or unless he has 
brought and succeeded in a suit. On this 
point, I respectfully accept tbs statement of 
the English law in tbe judgment just 
delivered and torn to tbe Indian authorities. 
There is no doubt that, generally, the 
exercise of tbe option to avoid a contract oan 
be pleaded by tbe person entitled to exercise 
it in defence as, for instance, io caees under 
Feotiore 19 and HO, Indian Contract Aor. F/eU 
Orr V. Sundra f'undia (3l), IMthmi Dos$ 
y. Boop Paul (10), Ra a Rnjettean Dorai v. 
ArunacKeUam Ohiitiar (32) and Rangnath 
Sakharam y, Qc ind Norasica (33), and it has 
not been shown to be material that tbe person 
ooDceroed under section 53, Transfer of 
Properly Act, is not tbe executant of tbe 
ooDtraet, or (bat hie plea involves bis right 
to avoid it, not absolutely, bit only as 
between him and tbe party to it, f^bo baa 

claimed. There is, tbereforp, nothing contrary 
to principle in tbe aathorities relied on by 
Spencer, J., in tbe order of reference; and 
Raiar.i Knmor Dan v, Oaur Kithore ^AaAa(34) 
may also be mentiocel in eonneotton with 
another argument already referred to as an 
instance of a ease in which partial effect was 
allowed to tbe plaintiff’s transfer. Most of 
these decisions were no doubt given, not in 
connection with tbe claim procedure, but in 
ordinary suits brought on a transfer without 

(HI) 17 U. 26F; 6 lad. Doo. (n. s.) 176. 

(H2} 19 Iml Cu9. 593; 88 M. 82l| (1913) M W N 
468; 13 M. L. T. 469; 24U. L. J. 692. ' * 

(33) 28 B. 639; 0 Bom. L. B. 692. 

(84) 86 0. 1051; 7 0. L. J. 686; 13 0, \Y, N, 761, 
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a previoas order rejeotirg a alaim by the 
plaintiff. Bat that caonnt affdot their weight 
in the preieot disaa^sior, in view of the very 
eomprehoDsive soope of the apaaial remedy 
allowed io role Oi and thd daeaription of iti 
purpose by tie .ladiaial Committee in 
Sardfnri Lai v. Ambiki yershod (3!.) a 9 the 
speedy settlement of qaestioos of title arising 
at exeoatioD sales. It as these deaisioos 
ebow, es&ential only that the atfaihing 
aredtior, pleading eeotioo 53, Transfer of Pro 
perty Aot, in defense, shall haye ezeroised 
his option in some aneqnivoaal way; and that 
be will have done, if not in all eases by his 
attashment, at least when he afterwards 
opposes the transferee's alaim with fall 
knowledge of it in the proaeedings under 
role 59. In these oiraomstanaes, I agree with 
the answer proposed by the learned Chief 
Jastice. 

Sadasiva Aitar, J.—Whenever English de- 
aisions are qoo'ed before up, I, no doobt, 
reoeive mooh instrnation and gaidanoe when 
the deoisions deal with questions of general 
jarisprodenoe, with the aommon law rights 
of the Grown and the subjeots, and with the 
appliaation of oniversal maxims nf jastiae, 
equity and good aonsaienae to a siven state 
offsets. But when euab Eoglisb deatsions 
are qoo'el as deal mainly with forms of 
aotion, with the praatiaeas to the impleading 
of p^rtioular parties in partiaular aationo. 
with proaedure in exeaution, with the dis> 
tiootions between aations at aommon law 
and at equity, I have always felt myself going 
beyond my depths, even when aaute and able 
lawyers like Mr. A. Erisbnasawmi Aiyar 
handle eoah ease with aooddenos, and I am 
free to oonfesi that I am often inalined to 
exhibit eigos of impatienae when I so feel 
myself unable to appreaiate the relevanay 
of arguments based on euab oases. 

In the present ease, 1 am glad that I need 
feel no anxiety that my imperfeot knowledge 
of English prooedure and preoedents might 
have led me into serious error, as my Lord 
the ubief Justioe has fully dealt with the 
Engligh deoisions quoted before us and has 
shown that they lend little or no support to 
the respondent's oontenlion. 

On the question of the ioterpretation to be 
plaead on the language of the provisions eon* 
tained in Order XXf, rules 58, 59, 60 and 63, 
the matter has been dealt with fully by 
Kriehuau, J,, io Koltafathil PuMij/opurapif 


V, Balathil Parkun Ohanirankindi Kunhamad 
(4) by Spenser, J., {q his referring order 
and by my Lord in the judgment now pro 
Donnoed by him ; and I have nothing to add 
exsept toaay that, with the greateit respsot, 
I dissent from the observations founJ ib 
Ramu Sty ,■ v. Palaniaopa Ch»lly (i9) as 
regards the sjope of 0.*Jer , X', rules 59 and 
tiO. That when inqiiring in eammary pro- 
oeeiings held in assordanae with esrtain 
sUlutory provisions intends 1 fir speedy 
disposal of (what X may call) “emergent” 
disputes, the Court may bs prohibited from 
going into oomplieated qaestions of ti<la or 
investigating oomplioated question! like 
fraud, trust and so on. while giving the 
party defeated in the summary inquiry the 
right to have the whole mstier and all the 
questions whioh are in dispute fuUy investi. 
gated in an ordinary regular suit, is not at all 
a strange or uooommon provision of the 
Statute lav, (Sae eeotion 9 of the Speoifio 
Relief Aet, the possession obapter of tbs 
Crimioal Proaednre ('ode, end the analogous 
provisions io the Sueceision CertiSsate Aef, 
the Estates Land Aot, eto.) 

1 am. therefore, elear that the Omrk is 
bound to order the release of au attaebed 
property if it 6nds posseision io (he olaimant 
on hu own oceonni, even if there is title and 
dispoaiog power remaining in the judgment- 
debtor. Suoh a lelease is, however, not an 
adjudisatioo that the desree>bolder had not 
got the right under seotion 6C, Oivil Pro* 
oedure Code, toattaoh or that he oontd not 
sussessfully nullify the release orlera iu a suit 
brought uoder Order XXf, rule 63. Under 
sefltion 6./, of the Civil Prooedure Code, the 
property liable to attaohment need not be io 
the possesston of the judgment debt 'T, bs- 
oanse aU saleable property, moveable or 
immoveible, hehngi>tg to the jndgmeut debtor 
or over whioh or the pro6t8 of which be has 
a disposing power whioh he may ezeroiaefor 
his own beneBt, whether the same be held 
io the name of the judgment-debtor or b/ 
any other person in trust for him or io 
bis behalf, oau bs attaohad. Order XXf, 

I ole! 59 and 60, however, ee^m to make 
it elear that even if a traspaseer is 
in Aotual p9.siessii}a of anoh prooerly (tbs 
evidanoo to prove and the oba^aoter of suob 
aotual po!9e«8ioa varyiog, of oourse, with tbs 
DAtura of the property aStaobad), lbs Ooarl 
ii bound to rabase the property to Iba axtaut 
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of aaoh possession enbjeet to the right to 
attaeb being establiehed in a snit under 
Order XXF, role 63. In eaeh a snif, the 
plaintiff deeree bolder, might, of ooarse, 
prove that the olaimant was really not in 
possession notwithslandiog that the Court 
wbioh inquired into the oiaim petition held 
the eontrary (and, therefore, the summary 
order releasing the attaahment was wrong) 
bathe oan also prove that the judgment* 
debtor, notwithstanding the trespass by the 
elaimant, had not lost his rights and that 
the property eould, therefore, be attaebed 
under section 60. 
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Mr. Krisbnasawami Aiyar, as I understood 
him, did not dispute the proposition that a 
third person against whom a transaotion is 
voidable oan avoid it by an oncquivosal 
deslaration, or by unequivoeal oondnot die- 
•losing that be knew of the transaotion 
and had treated it ai avoided by him [see 
Biioy Qoiyal yuUni v. K*;$hta Mahishi 
Debi (35)}. If, when a person is bound to 
avoid it by bringing a suit in a Court to 
set it (tranraotion) aside (owing to a 
statutory law expressly or impliedly pro- 
•oribing suoh a oouree as the only means of 
avoiding it or by bis having been himself 
a party to the transaotion sought to be 
avoided), and heldoes not do so within the 
time allowed by law for suoh a suit, he oiuld 
after the expiry of suoh a period, plead the 
voidability by way of defenor, is a moot 
question on which I prefer to reoerve my 
opinion, notwitbsianding the deoision in 
Likihmi Dof8 V. Bo-,p Laul (10). But no suob 
question arises in this oaee. 

A rather far fetohed argnment was based 

on the deoision of the Privy Oounoil in 

Phul Kumari v. Ohansht/am Miira (15) that, 

for purposes of tbe Court-fees, a suit 

under Order XXI, rule 63, shculd be held 

to be a suit to set aside the order on the 

slaim petitior, as it is of the nature of an 

appeal in tbe form of a suit. That argu* 

ment has been adequately dealt with (if I 

may be respeotfally permitted to do so) by 

my Lord and I need s»y no more on that 
point. 

Two other arguments wbioh Mr. Krishna. 

eami Iyer put forward with bis usual resonros* 

6 0. L J. 


fuloesa might be shortly notioed. On the 
lan^-uage of Order XXf. rule 54, which says 
that the attachment of immovables in exeoQ. 
tion should be made by an order prohibiting 
the judgment-debtor from transferring or 
sbarging the property in any way, etc., he 
argued that tbe Legislature impliedly intend- 
ed that no valid attachment could be made 
of property which bad been fraudulently (but 
not nominally) transferred as tbe prohibition 
by the attachment order addressed to tbe 
judgment-debtor alone who had no power 
to make a further transfer would be futile 
in suob a state of facta acd tbe form of tbe 
order prescribed for such a oaee would have 
beeu a prohibition to the fraudulent trans- 
feree from making any further transfer by 
himself. This ingenious argument is based 
on the assamptioD that the Legislature, whilst 
eoacttDg a general provision as to tbe form 
in which an order of attachment should be 
usued for tbe purpise of securing due publi- 
city, intended that the general form should 
take into account and contain appropriate 
words to cover all possible oontingencies 
and all possible complications of facts which 
may arise, such as the case of tbe creditor 

being entitled to avoid the transfer (by the 

judgment-debtor) to a frauduleut transferee 
under section 53 of the Transfer of Property 
Act and the conscqaent result that, so far 
as the creditor’s remedies are concerned 
Bgaioft the transferred proparty, the transfer 
IS void though the judgment-debtor would 
himself be unable to transfer it again whether 
an attachment order is or is not issued pro- 
oibitiDff biEQ iron) doing so* ' 

A general and single form of order for 
proclamation to the public was provided 
which would be applicable to tbe facts of 
most cases and the Legislature enacted that 
when an order is passed iu eoah a form 

it shall constitute a valid attachment of the 

property in execution in all cases and under 

a 1 oiroumstancesafterthe order is proclaimed 
10 tbe prescribed manner. 

The other argument was that the Civil 
Procedure Code contained no special provisions 
which would place a fraudulent transferee 
(whose transfer was avoided by a decree- 
bolder acting under section 53 of tbe Transfer 
of Properl^y Act) in the position of tbs 
judgment-debtor himself, so that notices of 
attachment, notices for settlement of sale 
proclamations, etc., may bs issued to tfaq 
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frandnlent transferee instead of to the 
indgment debtor, or in additina to the 
jadgmenb-dehtor, and so that the balanse of 
of sale prooeeds remain after the sale of the 
attaobed property might he paid to the 
fraadalent transferee instead of to the 
jadgment debtor and so that be might get 
the beneBt of seotions 310 and 31UA of the 
Civil Proeedore Code as to setting aside 
sales by payment within 30 days and so 
on. There is also no provision made for 
the fraadalent transferee when another 
deeree bolder applies for rateable distribation 
under eeotion ?3 to intervene and prove 
to the Court that that partioolar oreditor was 
estopped by his oondaot from treating the 
transfer as voidable by him al^o and as 
entitling him to rateable distribation. 1 
am wholly anable to appreoiate the argament 
that the fa'lare of the Legislatare to 
sarefally look after the interests of the 
fraadalent transferee is a reason for holding 
that the desree bolder sought to be defrauded 
by him oannot avoid fraadalent transfer 
except by a suit in which he is the plaintiff 
or cannot bring a sait except in a reore 
eentative capacity, or except in snob a manner 
as to enable the Coart to convert it into 
a creditor's administration suit, or cannot 
set up in defence to a suit by a fraadalent 
traneferee that the deoree*bolder bad avoided 
the fraadalent transfer by an oneqaivocal 
act or declaration ; tboagh the plain words 
of the Statute law and the principle of 
general jarispradence give him snob rights. 
1 most admit that 1 was not at all moved 
by the tale of the alleged hardships and 
inconveniences (which would resalt according 
to Mr. Kriebnaswamy Aiyar) to the fraadalent 
transferee by the absence of soch express 
provision in the Civil Prooedore Code. On 
the other hand, my sympathies are with the 
honest creditors and decree*holder8 wbo are 
the favoorites of the law. 

It mast be admitted that it was an* 
qaestionably assnmed in this High Coart 
and in all the Mofut$il Courts before the 
decision in f'alaniandi Ohetli v. Appavu 
Ohettiar (2) (as pointed out in that decision 
itself) that the decree bolder, when he is 
the defendant in a suit brought under 
Order XXI, rule 63 could in defence plead 
that he bad avoided the fraadalent transfer 
either under sestion 53 of the Transfer of 
the Property Aet or under general prinsiplei 


of jurisprudence embodied in the Statues 
of Elizabeth and that hence plaintifi’s suit 
should bs dismissed. Much insonvenienoe 
and hardship would result to the decree- 
holder if the law allowed a fraudulent 
transferee plaintiff to saocessfolly raise a 
purely technical demurrer to such a plea of 
the decree holder defendant. 

The cases in which the jadgment* 
debtor's transferee wbo failed in bis claim 
pstitioD and oame in as the plaintiff in a 
snit under Order XXI, rale 63,may be clasaiGed 
as follows : 

(a) Where the transferee is a mere nominal 
transferee: 

(&) Where be is a fraudolent transferee 
in possession: 

(r) Where he is a fraadalent transferee not 
in possession, 

A oreditor decree«holder who is in most 
sases a stranger oannot reasonably be expected 
to know of bis own knowledge whether a 
transfer by bis judgment-debtor is only 
fraadalent or is wholly nominal or partly 
nominal and partly fraadalent and whether 
the transferee is in prssession, and, if in 
possession, whether be is so for himself or 
for the jadgment debtor, He would, there* 
fore, usually both in the claim potition and 
in the suit which afterwards arises out of 
the order against the olaimant be obliged 
to raise and be jaetiGed in raising 
alternatively all the pleas open to him, and 
the Court which deoided the claim against 
the claimant might, in its conolasion on 
each of the three points, be either right 
or wrong. In the suit also, the Court of 
Grst instance may decide in favour of the 
plaintiff transferee or against him and may 
decide these three points rightly or wrongly 
(the right decision being, of coarse, assnmed 
to be that be was merely a fraudalsnt 
transferee and not a more nominal transferee) 
and there might be appeals and eecond 
appeals before the qaestione are Goally 
deoided rightly. That the decree-holder ivho 
bona fide pleads that the transfer is a nominal 
one in the alternative and who cannot be 
sure whether and when the defeated claimant 
would bring bis suit and whether there would 
be appeals and second appeals if the transferee 
fails in the Grst stages of the suit, that he 
should Goally, after a great delay, be obliged 
to set aside the transfer by obtaining a 
formal decree of Ooart in a suit of bii own 
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before he ooold proceed with hie eiecation 
by attaohmPDfc and eaie of the frandolettly 
•ODveyed property woold, in my opinion, be 
a mneh more eerioae hardship on the 
decree holder for no fanit of his than the 
minor hardships and inconveniences to the 
fradolent transferee mentioned by the 
respondent's learned Vakil. As shown in 
one of the later decisions, he would be in 
a much worse position for bis success in the 
summary claim proceedings than if be had 
lost in those proceedings. 

Finally, I agree both with the answer pro- 

.f question referred to 

the Full Bench, and with the propositions of 

law laid down in support of that answer in 
bis judgment. 

Spinceb, J.—As the jedgmeets of my Lord 
end of the two other leoroed dodges whieh 
have joet been delivered are in favoor of the 
view that I took in my Order of Eoforenoe. I 
have nothing to add beyond eipreesing my 
eonoorronoe with them. 

SiSB.oiEi Airsn. J,-Ever sinoe the 

ri’»‘°°i'o? OhM V. Appiru 

LhtUiaryi) wae prononnoed, there has been 
a growing feeling in the profession that it 
shonld be rotonsidorod. Almost everyone 
of my learned oolleegoes felt great die- 
inelination to aeoept it as good law. It 
•ertainly has npeet the prastiee whieh has 

Mid " " ■*“ I 

ta«r.T ‘•■at my sonolaiion 

Tf •“‘•■a'aat paragraph 

of the tP ‘•■a jadgment 

V. Gianihgam Mwra (15), as oompelling ms 
to taks the view I did. In these oironmstaLee, 

Ls^sTon"”* to re oonsider my 

1 stili hold that the jndgment of the 

doom’d*' ‘I i‘ i» regarded as a 

•onsidered prononnosment, folly jasHBes my 

view. Their Lordships say dietinstly that 

‘•’P ““‘“re of the salt 

that'^h t % prevalent and 

takL « “ "‘““"“••■le for the view 

taken regarding the amonnt of Oeort-feo 

P eneh suit. They then point ont what! 

this Z ’* i!*® ‘'“P “"POP “» ““it" " 

&n.h T “>« Fell 

this d. ■ • *?““ *“ ‘•■P "“Pelaeion that 

fartL, S°^'‘''PPP “'■““•d not bo 

.tarthtp axtanded. I have fell donbta whether 
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it is permissible for ns to read a jndgmen 
of the Judicial Committee in the way 
suggested. But there have been precedents 
\° . wherein the di'ch of the 

Judicial Committee have been restricted to 
the real matter in controversy in litigation. 
There IS also the clasiic pronoanoement of 
Lord Halsbury that a judgment of the 
highest Tribunal le only authoriry for the 
point actually decided and that the decision 
should not bedivorced from the facte on which 
It was based. For all these reasons, I do not 
fee It necessary to adhere to the view which 

Ctemar (2). Upon one matter I feel 

little doubt after hearing the full argument 

addressed ^ ub now. and that is that the 

scope of Order XX], rules 58 to 63. should 

be restricted to an enquiry into the ques- 

tion of possession and should not be relied 

on for investigating titles to property. I 
feel considerable doab^ however, upon the 
interpretation to be placed on the language 
of rule 63. Even supposing that we do not 

Comm-I?® *'°*'°* Judicial 

Commi tee in PhulSumariv. Ghamhuam Atura 

(15). It seems to me that asuit inatituted by 

a party against whom an adverse order 

u ij®? ® proceeding 

Bhould be con6ned to litigating the title 

claimant? encceesful 

claimant. I am not, aa at present advised, 

prepared to hold that the limitation placed 

upon the summary enquiry should be wholly 

Ignored m dealing with the suit following 

the enquiry. The view that the result of 

the summary enquiry only furnishes an 

opportunity for ventilating every possible 

ri^ght in respect of the claims of parties to 

the erqoiry seems to go further than is 

warranted by the langusge of the rules 

Even taking this view, the question still 

remains whether the language of section o3 

of the Transfer of Property Act should be 

read ayontemplating suits by the person 

who alleges that the alienation is in fraud of 
hie rights. ‘ 

Mr. Kriahcsami Ayyar did not di.pala 

to oome 0 Oonrt aa a plaintiff to impeaah 
a voidablo tranaaolion ia ordinarily entitled 
to pnt >‘ ‘“rward aa a defenee when he 
18 ettaeked. _ The obaervationa in Oa/itt v 
Jurg.aini (1,) that an open and nneqnivoeai 
dealaration of intention lo avoid will hay. 
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as good ac effeot as an attask by way of 
suit is as appliosbie to India as to EogUni. 
In that view, is thore any reason for 
soneirning the words ‘chat every transfer 
of immoveable property • • • • • 

is voidable at the option of any person so de- 
frandsd,defeated or delayed’,as oompelliog the 
defraaded to institnte a suit ? 1 see no soffi* 

oient reason for insisting on thii view. As I 
said before, the only real diffionlty is in inter* 
preting the desision of the Jadiotal Committee 
in Phul Kurnari V. Ohanthif iTn Misra (15). If 
the resnU of the suit under Order XXf, role 
63, is to plaoa the parties io atatui quo 
ante by removing the fatfers placed on 
ezeoation daring the ola'm proeeedingp, 
then it stands to reason to hold that as 
on the.date of the removal of the impedi¬ 
ment, the iransao'ioo between the vendor 
and the vendee was valid inter te ; there 
was no interest of Ihe jodgment^debtor 
available for attaohment on that date and 
none oame into existenoe by virtne of the 
decision in the sai^ bat if the other view 
that the sai^ ander role 63, although ba^ed 
upon the result of the olaim prooeedings, 
is an independent action which is not res* 
tricted in any way by the previoas enquiry 
is to prevail, the decisions in Pahniandi 
Oheitiv. Appaou Ohettiar (2) and Subramanii 
Ayi/ar v. Muthia Chettiar (1) cannot be 
sapported. 

This is my answer to the reference. 

u. c. P. 

Beference anewered. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil MuciLLAiiBons Cass No. 11 op 1920. 

April 26, 1923. 

PrCAcnt :-~Mr. Heald, A. J. C. 

Tbe BURMA OIL Co, Ltd.—Applicants 

t'CffUA 

BAIJNATH SINGH avo ahothir — 

Bispokdipts. 

InUrfretaiion of StatuUs—Act dtpriving onbjecl of 


right of recourse to ordinary Courts-^Words occurring 
ill mtne context in dij^erent placee—Upper Burma Land 
and Ilivenue Regulation ([ll of 18'9^ as 24 (2), 63 
(ill—»« a. 5^(2) iil, meaning to/’— 
Disputes bettoeen private individuals, whether withit^ 
section. 

Tlic langaago of Acts which deprive tbe sabjeot of 
the right of recoarse to the ordinary Civil Ooorta 
iniiHt not bo extended beyond its least onorons moan¬ 
ing unless clear words are used to justify Anoh 
extension [p ^^RO, col 2} p. W0 , col 1 ] 

V hen the same word is used in the same context 
in two sections of the same onooemont, it is reason* 
able to suppose that it is used ia the same sense in 
both j[p. ool. .] 

The word “claims” in section R3 (2) (n) of the 
Ui>|>er Burma Land and Revenue Regnlation means, 
claims as against the State and di>os not include 
disputes between private individuals. The claims 
referred to in this section are neither moro nor less 
than the claims mentioned in soolion 24 (2) of the 
Regulation [p. w62, col. 

Section 63 i2) (li' of the Upper Burma Land and 
Ro%'onuo Regulation, thoroforo, does not bar the 
jurisdiction of the ordinary Civil Courts over dispotos 
between private persons rogardmg the ownership or 
jD-jocssion of State land or auy lien upon or otbcf 
interest in such land or the rents, profits, or produce 
thereof, [p 062, col 2.] 

Messrs, Lititaigne and Swinkoe, for thd 
Applioanta. 

Mr. ffigginhotharn, for tbe Respondent. 

JUDGMdlNr.—Petiliooers' learned Ad- 
vosate says that on this appHoation he desires 
to raise two qaestions only,— 

(1) whether the word "olaims” in sestion 
53 (2) (i») of tbe Upper Barma Land and 
Raveooe Rogatation (III of 1889) oan be 
read as taoladiog dtspates between private 
individuals or most (as be oontends) be in¬ 
terpreted as ezslading suih disputes and as 
meaning only 'olaims as against tbe state, 
and 

(2) whether the enaetment of aeotion 53 
(2) (u) of the Regulation was uttra vires of 
tbe Legislature. 

He admits that if the first of tbe.^a two 
questions be deoided in hie favour the eesood 
will not arise in this ease beeaaee the present 
litigation involves only a dispute 
private persons, and sneh a dispute will not 
be ezolnded from the eognizanoe of the ordi¬ 
nary Civil Ooarte onlese the word elaime 
in seetion 53 (2i (•») is to be interprsted as 

inolading saoh disputes. , . i i 

It ie a well reoognised prinaiple of judieW 
interpretation that tbe languaga of AetJ 
whieb deprive the subjeet of tbe right of 
rsoouree to the ordinary Civil Ooorte mu^t 
not be ez tended beyond its loaet onerotrt 
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meaDiDg ddIobs olear wori<9 are ased to 
jastify Bush eiteosion, aud thii prinolple 
mast be borne in mind in deaiding what 
meaning mast be attaohed to the word 
olaims ” in the leolion nnder ooD^ideration 
linae that aealion expressly limits the right 
ol reaoarse to the ordinary Civil Coarts, 

The relevant parte ot the eeotion are as 
follows;—> Except as otherwise provided by 
Ibis Regolation — 

' (1) A Civil Coort ehalt not have jarls. 
diction in any matter whiah * * * * a 

Revenae OfBaer is empowered by or ooder 
Ibis Regalation to dispose of • • * • 

and in partioalar 

(2) A Civil Coort shall not exeroise 
jariadiotioD over any of the following matterp, 
wbiab shall be cognisable ezalasively by 
Revenae Offiaerr, namoly,— 

•••••# 

(ii) any olaims to the ownership or 
poeeeeaion of any State land or to hold eoob 
land free of land revenue or at a favoor- 
able rate of land revenue or to establish 
any lien upon, or other interest in, euah land, 
or the rente. proBts, or prodaoe thereof.” 

That eeotion was adapted from seotion 158 
(2)^ of the Punjab Land Revenue Aot 
aud somewhat similar provieious 
oetur In eeetion 56 of the Lower Barma 
Land and Revenue Aot (1876) and in eeo- 
lion 41 of the Lower Burma Town and 
Village Lands Aot, l’;98. 

Both the Lower Burma Land and Revenue 
Aet^and the Upper Burma Regalation 
have been differently interpreted by the 
Oourtfl at different time?, but a Fall Benoh 
of thfl Chief Court of Lower Barma has 
fMontly deoided [Maung Nate v. Ma Shwe 
Htnat (l)jtbat the word “olaims " as used 
in seotion l6 of the Lower Burma 
Aet means, olaims against Government and 
not dieputes between private persona. 

« liiat beeause 

slaime ’ is so interpreted in the Lower Burma 
Aet it must be similarly iuterpreted in the 
Regulatiop, einee the wording of the two 
•nkftmeDts is different, and eome of the argn- 
ments on wbioh the interpretation in the 
Lower Burma ease was bae^d do not apply 
to Ihs Upper Barma Regulation. It is neses* 

sary, therefore, to soneider the matter inde- 
(teodently, 

^^(l)80lDd. Om.772j 8L.B. R. 227j 8 Bur. L. T. 

n 


In the earliest reported oases in this Court 
in whiah the qae^tion was raised [ \Iaung 
Tha Zin V. Ma In (2), Maung Aung Byi 
V. Maung Yan Hyy (3>], it was held, 
on general groands, that the Civil Courts 
have Juri'diotion to deside diepates between 
private individuals relating to State laud*, 
but the partioalar wording of ssition 53 
(2) (n) was not oDusidered. 

In several oases in 1897.98 iMaung Tha 
Aing V. Maung San Ke (4), Maung Nut v. 
Ma Mi (5), Maung Kfi v. Maung Po Ni 
(O)] it was held that where one private 
person claimed posiession of, or an interest 
in, State land as against another, eeotion 53 
(2) (ii) barred the juri^diotion of the Civil 
Courts, 

It was probably on the elreugth of those 
roliogs that the Finauoial Commissioner 
amended hie NotIBoatioo Nj. 384 of 1914 
(Page 83, Upper Burma Land and Revenae 
Manual, 1911,) so as to iuolqde “olaims 
between private individuals” as well as 
‘ olaims against the State.” 

The same interpretation of seotion 53 (2) 
(»») of the Rsgulation was adopted by this 
Court in all the reported oases [Jfa Lok v. 
Maung San Ya Tha (7), Maung Nyun v. 
Maung Ryia iS), Mi Ma Oui v. Ngi 8h\ee 
Zin (9), .Ifi Mtn Dice v. Ma Mi Kin Kyimyin 

(10) J, up to 1916, but in that your tbs 

learned Judiolal Commi(«8iooer same to the 
sonolusion ShfotSanhar v. Dflaioar 

(11) j that thatseoh'on does not bar the juris, 
diolion of Civil Courte exoept as regards 
olaims made under section 24 (j) of the 
Regulation. He based that ooooiusion ou a 
aonsideration of the wording of seotion 53 
itself, but he alao aoggestei that it was pro. 
bable that the olaims referred to in section 24 
were olaims against the 8tate and not dispotee 
batween private individuals. It seems to me 
that that euggestiou gives the olue to the 

(2) U. B. U. (1892.1890) II, 327. 

(3) U. B. H. {l892.lb9J) II, 631. 

(4) D. B. R. (1897.1901) II, 207. 

(G)U. B. R (1897.1901) 11, 209. 

(0) U. B. R. (1897-1901) II, 211. 

(7; U. B. R. : 1897.1901) II, 443. 

(8) U. B. U. (1002.l9ri3l II, Cir. Pro. 1. 

(9 D B R. (1904-1908) II, Land aud Revonuo Bo- 
golatloQ 1 

{'0 U B. R. (10U.1906) II, Lund and RoTonuo 
RoguUtiun 6. 

Ill) 39 Ind. Cm. 307i 2 U. D. B. (lOiO) 151; U 
Bfir. L. T. 42. 
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solution of the whole diffionKy. It is 
obvious that eeotion 53 (2) (tV) relates back 
to esotion 24 (2). Seotfon 24 gives Revenue 
Offioers power to dispose of oertain “olaims”, 
and section 53 (2), in summarising the 

matters which Revenue OflBoers are em* 
powered by or under the Regulation to 
dispose of, naturally includes the olaims 
mentioned in section 24 The words need 
in describing the olains in the two seolioi s 
are identical exoept that section 2-1 described 
the lands to which the olains referred as 
land “deolored” and "deemed to be” State, 
while section 53 (2) (ii) called tbe land 
merely State land.” The wording of section 
53 (2) (/i) was undoubtedly taken direct 
from section 24 (2) and when the same 
word was used in the lame context in two 
sections of the seme enactment, it eeems 
reasonable to snppofe that it was ured in the 
same sense in both Hot the word ‘claims” 
as need in s(otion 24 most clearly be 
restricted to ' claims as against the State” 
since the claims mentioned in that seotioo 
are olaims contesting declarations by the State 
that the land is State land, and the period 
of limitation provided by that section would 
bo entirely inappropriate to disputes between 
private individuals. I have no doubt, there, 
fore, that the word “olaims” in section 53 
(2) (»») aleo means “claims as against the 
State” and does not include disputes between 
private individuals and that the “claims” 
referred to in section 53 (2) (»i) are neither 
more ncr lees than the olaims mentioned 
in section 24 (2), The wider interpretation 
which has been pot on section 53 (2) (ti) 
has, I think, been due partly to reading 
that section alone, without ooneidoring its 
relation to section 24 (2), and partly to the 
interpolation of the words ‘which shall he 
cognisable exclusively by Revenue Oflioers” 
in section 53 (2). Those words, which do 
not occur in the corresponding section of the 
Punjab Act, do not, in my opinion, add any. 
thing to tbe meaning of the eeefion and if the 
Regulation had been carefully drafted would 
have been uDneoeseory. They were, £ think, 
obviously added by a diffident draughtsman 
ex abundanti cautela to guard against possible 
omissions to state expressly elsewhere in the 
Begnlation or Rules that Revenue Officers 
were empowered to dispose of each and overy 
one of the matters mentioned in the section 
»8 particular instances of matters wfaieb 


Revenue Officers were empowered by or 
under tbe Regulation to dispose of. 

It would appear, therefore, from a c^n* 
sideratioD of sections 24 and 53 (2) (it) 
together that tbe word 'claims” in those 
sections must be interpreted as mdaning only 
claims as against the State,” and not as 
inolading disputes between private persons, 
and this ooDolusioD is corroborated bv tbe 
fasts that in section 30 of the Regulation 
where tbe contest is between private persons 
the word used is not "claim” but "dispute,” j 
that in the Lower Burma Land and Revenue 
Act the eame distinction between claims” 
and 'disputes” is made in a similar contexi, 
and that in the Lower Burma Town and 
Villags Lands Act it is expressly stated 
that the claims”excluded from the jnrisdic* 
tion of the Civil Onurts are 'claims as 
against the Government.” 

Although, therefore, at fir.'t sight, it 
might appear (hat tbe word "olaims” in 
sections 53 (2l (u) of the Regulation was 
wide enough to include olaims arisiug between 
private individuals as well as claims against- 
the State, nevertheless I am constrained 
to hold that It cannot bear that meaning 
and that it most be restricted to olaims 
against tbe State. 

1 bold, accordingly, that section 53 (2) (n) 
does not bar the jurisdictioP of tbe ordinary 
Civil Courts over disputes between private 
persons regarding tbe ownership or possesaiou 
of State land or any lien upon or other 
interest in such land or the rents, profits, or 
produce thereof. 

On this firding tbe question whether (be 
enactment of section 53 (2) (iV) of tbe 
Regulation was ultra vires of the Legislature 
does not Hrice so far as tbe present litigation 
is enneerned, but 1 may perhaps note, with 
reference to the arguments on the eubjecl 
in this Court, that what their Lordships of 
the Privy Council said in tbe dscretafV 
of Stale V. Moment (12), which is always cited 
in this connection, was that the effect of 
section 56 of the (jovernment of India Act 
of 1858 "was to debar the Governmenl 
of India from passing any Ait which could 
prevent a subject from suing the Secretary 
of State in Oounoil in a Civil Court in any 

M2) 18 Ind. Cm. 28| 7 L. B. B 10i 18 M. L. T. 6^ 

17 0. W. N. 109j U9l8i il. W. S. lH Bom. L ». 

27i 11 A. L./. 40» 17 0.L. J. I94i 6 Bor. L. T. 1| A* 

U. L, J. 469] 40 1. A. 48] 40 0. 891 (P. 0.). 
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•&86 10 whiob he o(X)ld b%ve eimilarly susd 
the East lodia Company,” and that, althoat^b 
their L«5rdflhip3 seem to have gone beyond the 
previous deoisions in bolding that a nabjeOi 
eould sue the Secretary of State for damage 
done by Government not as a private 
Corporation sucoeeding to the rights and 
liabilities of the East India Company but 
as representing the Crown, they have not 
decided that it is beyond the powers of the 
Government of India or the Local Govern* 
ment to bar the jurisdiction of the Civil 
Courts provided that provision is made, as 
it is made in the Upper Burma Land and 
Revenue Regolatior, for recourse to Ravenne 
Courts or Officers 88 a substitute for recourse 
to the ordinary Civil Courts. 

Order accndingly 


CALCUTTA HiGH COURT. 

ApPuLS pros AppILL&TE OiCiKKS 
Nos. 296 AMD 297 op 1916. 

Juue 15, 1920. 

Preient:—Mr. Jutioe Teuuon and 
Mr. Justice Newboold. 

Im No. 296 op 1918 
MATIWOR RASUK (R4SUL ik 
Vokalutnana) ALIEAR RASUL amd oraEBS 

—Appsllamts 

vertut 

DHANU MOLLA, and om his death bis 

BUBS AND LbOAL RlPBISCNTATlVti', 

HOSENUDDI AND others— 
RlSPONOENrS. 

In No. 297 op 1918 

MATIWOR RASUL and othehs_ 

Appellants 

versus 

BANGOBEPARl and oh bi^ death 
BIS HUBS and Legal Riprbsbntativis 
SUNDER ALI and others'^ 
Respondents. 

Judgment, centtnls of^l'vidcnee, oral, omission to 
make special reference to, whether vitiates jwlgmenl^ 
Butwora map an4 ohitta, aJmiMifci/iVy of-t'vidence 
Act {I of e. 56—Bengal Estofes Partition Act 

(nil of 1870;, 5,64. 

TLoomUiioninaiudgmout to make any spocial 
TCforonco to tho oral ovidonco a«ldacod bj tUo parties 
to a case is not in itself satGoiont to show that, os a 
mtterof fwt. tho Court did not consider tho 
^denco of the vritnossoa who were eiominod iu tho 
BMC* [Pi 904 , oob a.j 


The hatwn.a niap.^ and chtUa^ pro|tarerl tinder 
eection 54 of the Bengal E'^tatea Partition Act, VllI 
of I87d. are adniissihlo in evidenco indepoD^iwiitiy of 
section 85 of tlie Evidence Act whero some ovideiice 
intro<luciog tho maps and clutlriii is given ; and if 
then.'aftor they are admitted without objection fn'in 
cither of the parties to a ca^c. it is not open to tho 
parties, in socoiid appeal, to say tliat they have noi 
been sutGciently proved. ^P* ^'^4, col. li.j 

Appeals against the decrees of the Officiat¬ 
ing Subordinate Judge, Myrnensingb, dated 
the 4th of July 1917, modifying that of the 
Munsif, Second Court at Bajitpur, dated the 
8 tb of Auguet 1916. 

FACTS appear from the judgment. 

Babus Dtcirka Nath Ghackerhutty (with 
him Mr, A. K. Fatlul Haque, Baba AtindT<i‘ 
nath iiooherjee, M. Ohouihuri Muhammad 
ha), tor the Appellants.—These two appeals 
arise out of two suits for recovery of khae 
poseeseion and declaration of title. The 
eobject matter of these two suits consist 
of four pints of land. The lower Appellate 
Court has found that the euit was 
barred by limitation in so far as 
plots Noa 1 aod 4 are concerned ; and it has 
further found that there has been adverse 
poesession from the year 1306 so far as 
other plots are concerned. The lower 
Court coming to this finding has relied 
upon the Oollectorate partition maps and 
chittae. 

My first sabmission would be that the 
Oollectorate partition maps and chittoi are 
inadmissible in evidence under section 35, 
Indian Evidenoe Act. 

Refers to Perma Boy v. Eiahen Roy (1), 
Nanda Lai Pathak v. Chanurpat Dae (2), 

The learned Subordinate Judge has nottaken 
into consideration the oral evidence adduced 
by the parties. I submit there has not been 
adverse possession at all. 

Baba Jogeeh Chandra Kai (with him Babus 
Ramani Mahon Ohetter-ee aud Qopal Chandra 
Dot), for the Respondents.—I submit that 
the objection raised here is not tenable in 
law. 

In neither of the Courts below the objeo* 
tion was raised against the chittae. It is 
being raised here for the first time. No 
ground has been taken in the grounds of 
appeal on this point. Moreover, these 
chittae are all old documents according to 

(Ij 26 0. fiOj 18 Ind. Doc. (n. s.) 01. 

(2) 18 Ind. Oas. I43i 17 0. L. J, 462| 17 C. W. N. 
779. 
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eetiton 90, Kvidenoe Aot, ae they were pre* 
pared io lc79. 

Refers to Bfiola Eoy v- Jung Bahadur Sitigh 
(3), Dincnath Ohanda v. Aa«i(j6aft (4J, 
Vinnmoni OAcicd^rant v. Brojo Mohini 
Ohowdhrani (5). 

Mr. Hague replied. 

JUDGMENT.—These two appeals arise 
ont of two soits broogbt by the plaintiffs 
for reeovery of khns possession of oertain 
parcels of land on deolaration of their title 
thereto. The two salts bore Nos. 2284 and 
2490 cf 1913, In enoh salt the sabjeot* 

matter ooDsisted of f or plots or pereels of 
land. Both the Coart.s below have foand 
that in Sait No. 2490 plots Ncs. 2 to 4 and 
part of plot No. 1 and in Sait No. 2284 
plots Nos. 2 and 4 ard parts of plots 
Nos. 1 and 3 appertain to plaintiff's state 
Diffhirpar. That is a finding of fast whioh 
has not been ohallenged before as. 

The next qaestion that arose in the eaits 
was the qaestion of limitation. In the Coart 
of Bret instanoe it was held that, in respcot 
of the plots over whioh the plaintiffs' title 
had been established, there was no bar of 
limitatior, the Bnding of the Court of first 
Instanoe being that the adverse possession 
of the defendants had began in the 1309. 
In the Court of first appeal the learned 
Subordinate Jadge has fcond that the 
plaintiffa' suit was barred by limitaticn 
assept as regards part cf plot No. 1 in Soit 
No. 2490 and plot No. 4 in li»ait No. 22i4. 
As regards the other plots the Subordinato 
Judge has found that the defendants have 
been in adverse possession from the year 
1306. In Qoming to bis finding on this 
question of adverse posseseion the learned 
Subordinate Judge relied on the batttara 
map and (hittai prepared under seotion 54 
of the Estates Partition, Aot VlII of 1876, 
when the estate of the defendants was 
under partiiion by the Revenue Autho- 
ritier, firf-t in 1879 and again in 1893. He 
also relied upon the oolleotion papers of the 
Zemindar defeodanle whioh show that the 
tenant defer dants were tenants under Hem 
Chandra Cbowdury, the owner of the estate, 
sontiguoos to Digbirpar—frem at least 1298. 
He has aleo relird upon two Kubuliyatr, 

(3J S2 lad Cat. 7P8i 10 C. L. J. b al p. 7. 

(A) 40 Ind. Ca*. 084. 

(5; 20 C. 187 P. C.Jj 201. A. 24, 8 O. W. N. 8#C, 
18 M. L. J. ^8| 4 Bom. L. R. 167, 6 6ar. P. C. J. 2V«. 


Exhibits F and G, and a oonveyanae, Ef« 
hibit H. 

The oontentions before ns are, first, that 
the Colleotorate partition maps and ehitiai 
are not admissible in evidense and, secondly, 
that the learned Subordinate Judge has 
failed to take into oonsideration the oral 
evidence adduoed by the parties. 

With regard to the oral evidenoe it seems 
the ease that no speoial referenee has been 
made to it, but the omission to make sush 
special referense is not in itself suffioient to 
show that, as a matter of faat, (be Subor* 
dinate Judge did not eensider the evidenee of 
the witnesses who were examined in the 
oases. We have no reason to suppose that 
be did not ooneidertbat evidenoe. 

With regard to the Colleotorate partition 
chittas, we have been referred to the oases 
reported as Perma Foy v. Krishen Boy (1) 
and Nanda Lai Poihak v, Ohanurpal Vos (2). 
In there eares it has been held (hat snob 
meesorement rapers are not admissible in 
evidenoe under the provisions of section 35 
of (he Evidenoe Aot. But in the present 
oases some evidenoe introdaotng the maps 
and chiUas was given, so that the present 
oases are rather anelogona to the eases 
reported in Bhola Boy v. Jur.g Bahadur Singh 
(.3) nnd Dinofofh Chanda v. Nattabali (4)» 
A* a maOeref faof, of (be chittas and the 
ti (aaorr n ents intreduotory evidenoe, as we 
have raid, was giver, and thereafter (bey 
were admitted wi'hcut objeoiion on either 
side. It is not open to the defendants now 
to say that they have not been sofiBoiently 
proved. If they bad taken the objection 
at the time, then it would have been open 
to the plaiutiffs to give sueb furiher evidence 
as might be required. In fact, the judgments 
of both the Courts below indioafe that the 
deferdents is veil as the plaintiffs both 
relied npon these measurement papers and 
maps and no objection as to their admis¬ 
sibility is to be found io the groands of 
appeal preferred (o this Court. Wa tbiokj 
therefore, that in relying npon the slat#* 
roenis fenod in those baitoora papers indioat- 
ing that eertain plots were enUivatsd and 
•fftftio other plots were lying wa#te 
the learred Subordinate Judge waa wllblo 

his rights. , 

For there reasons, we dismiss tbe^ appwai 
with ooete, the hsariog fee being .divided ball 
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hall between the two seti of reapojJeoti 
who have appeared. 

The erosa objeefciona are not pressed 
and are aaosrdingly diamieaed, hot witboat 

•oste. 

Appeals dismiisei^ 


LABORE HIGH COURT. 

SecoND Civil Ap?b*l No. 9d8 ok 1920. 

Deaember 2, 1^20. 

Mr. Jaatioe Wilberforoe. 
KANHAVAavd oraKRS —Deksndikts— 

APPRLLiNTS 

tv'aus 

NUR MUHAMMAD and otuess—Pliintifks 

—ReapOHDERTa. 

Limitation Act (IK of lfi03;, is. fi, \2^Api*eal, 
limitntlon Jor Ming—Time ipent In oUnining lrnn>-{a. 
(ton of jtulgmenl, whether can be e.icluilcil—Dcla'j 
.caused by appti/in/for iran^tnfion, ivhett4er sufficient 
cause Jor extension nfUmilalion. 

Tho timft spent in ohtninin^ n copj of the tmnsla- 
tioo of tlio judgment nppcniod aj^ainst cannot bo 
exclodod in computinjf tho porioil of limitation for 
an appo&l under section U of tho Limitation Act. 

The delay caused tn liliug au upponl by applyfor 
a translation of tho jud^fniont appealed against duo 
to ignoranw or to carelessness ennuot bo excused 
under sootion 6 of tho Limitation Act, as an appellant 
• guilty of such delay cannot bo said to have acted 
6on « fiile, i. c., witli duo care and attontlon. 

Sejood appeal from the deoree of the 
Dietriat Judge, Karoal, dated the 28th 
JaDDar 7 192). affirming that of the Saber, 
dipate Judge, Seoood OUaa, H^htak, dated 
the diet Oatober 1919, 

Df. Aaad iiuZ, for the Appallante. 

Mr. Nanafi 0/nnd for Mr. OiiUu Ratn, for 
(ha BespoDdeuts. 

JUDGMENT,- The appeal in this case to 
the lower Appellate Court wae time-barred 
aud even at the date of the judgment of the 
lower Appellate Court no oopy of the origi* 
nal judgment bad been pat in. The only 
esense of the appellant wae that be bad 
applied by iqiitake for a translation of the 
judgment and that the delay was doe to 
the preparation of tbie trAnslatien. The 
lower Appellate Court rightly held that the 
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time oeoapied in preparing the tranelation 
eoold not be dedneted under eeotion 12 of 
the Limitation Aot. The appeal wap, there* 
fore, diemieeed. 

Againet this deoieion a seeond appeal b(o 
been preferred and it is Brstly nrged that 
the lower Appellate Court did not eonsider 
the ezereise of the dieoretion whieh it poeeesi* 
ed under leotion 5 of the Limitation Aet. 
It is true that there is no speoiBo mention of 
seotioD 5 or of any snggesticn that a eon* 
session ehonld be made tberennder to tbe 
appellant. Tbe omission, however, of sueb 
mention does not of itself lal^e a preeomp* 
tioD that the provisions of tbe sestion were 
not ooDsidered. The appellant was repre* 
seuted by Counsel and it is most probable 
that this Counsel asked for Indalgeose onder 
sestion 5. If tbe lower Appellate Court 
S)n9idered tbe point, there is admittedly no 
grcuoj for a second appeal. Counsel orgei 
that the sa'e should be remanded for a son* 
sideratioQ of this matter, bat even if it were 
granted that the question was not considered, 
X do not think that a remand is neoeeaary 
as, tho matter b iog a legal one, it can be 
disposed of by this Conrt. 

Tbe only question on the merits is, whether 
the delay oansed by applying for a transla* 
tioD of the judgment doe possibly to ignor* 
ance or possibly to oarelessnesii, is a luffi* 
slant sanse within the meaning of sestioo 6, 
In my opinior, an appellant goilty of sash 
delay cannot be said to have acted />oia ddc, 
t. e, with due care and attention. 

I, therefore, dismiss tbe appeal with eoete. 

Appeal dismtsted. 


UPPER BURMA JUDICIAL COMMIS. 
SIONKR'aCOURT. 

Civ.L Appbil Cask No. 2 il or 1919, 
Jaunary 9, 1920. 

Preicnt-. —Mr. Heald, A. J. C. 
OULABDASS and anotubr—Appellants 

versus 

MA WIN — Respondent. 

Contract Act (11 of 1S72 , n I0<, Excitp. 1, 283 231 
—S<ilc of pojclj person m potsasion—PufeKam la 

faith—'title, whether insms •‘Principal and 
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agent—Agent acting for undisclosed pnncipal—8uit 
against both agent and principal, ivhethor niainfain* 
able. 

A peraon contmctinif with nn agent for an nndis. 
closed principal is at liberty to aue either the agent 
or the principal or both under the contract, [p. 967, 
col. 1.] 

Exception! to Rpctinn 10^ of the Contract Act 
applies practically to any sale of any moveable 
property by any person in any kind of possession, so 
long as that pofs.-.ssion is by coii.sent of the owner 
and the transferee acts in good faith, [p, 070, col. 1.] 

Plaintiff purchased in go*)d faith adiamond ring from 
defendant’s agent which the defentlant had entrust, 
ed to tlie latter and paid the price to the agent. The 

agent was subsequently convicted of breach of trust 

in respect of the ring at the instance of the defend, 
ant. Plaintiff sued defendant for delivery of the 
ring or for its price : 

Held, that the case was covered by the First Excep. 
tion to section 108 of the Contract Act and that the 
plaintiff had obtained a good title to the ring and her 
suit must succeed, [p. 971, col. 1.] 

Mr. A. 0. Muherjee, for the Appellante. 

Mr. n. M. Lutter, for the Respondent. 

JUDGMENT.—The reeponden^ Ma Win, 
ened the appellant, Dnlabdaes, to reonyer a 
diamond ring or its valae, Rg. 2,67J. Her 
ease was that on the 13th of Ootober 1914 
fthe boaght the ring for Re. 2,673 from one 
Ma OboD whom she believed to be owner 
of the ring aod who delivered possession 
of it to her, giving her a reseipt for the 
prise ; that in November 1914, the Police, 
while investigating a criminal oharge against 
Ma Chop, took possession of the ring and 
sent it to the Criminal Coart as an exhibit; 
that the Magistrate oonvisted Ma Chon 
and delivered the ring to Dolabiiase, and 
that she, being owner of the ring, was 
entitled to recover it or its value from 
Dalabdass. 

Dalabdass in his written statement said 
that Ma Chon was a mere broker of hie 
who had DO right to sell the ring ; that 
she was convicted of criminal breach of 
trust in respect of the ring so that respon* 
dent's transaction with Ma Chon gave her 
DO title to the ring ; that although he 
entrusted the ring to Ma Chon and received 

it back from the Criminal Court, he was not 

owner but was only an agent of the owner 
with limited authority ; that he had returned 
the ring to the owner, and that the res¬ 
pondent could not recover either the ring or 
its value from him. 

The respondent then amended her plaint so 
M to implead the secoed appellant, Magnan- 


lal Pranjivan and Company, to whom the 
ring was said to have been delivered by 
Dalabdass. 

The second appellant filed a written 
statement alleging that he, too, was merely 
an agent of the real owner of the ring ; 
that be bad delivered the ring to the real 
owner, and that respondent oould not 
recover either the ring or its value from 
him. He also, like the first appellant, 
alleged that Ma Chon bad no right to 
ssll the ring aod that respondent acquired 
no title to it by her transaction with Ma 
Chon. 

The Trial Court, after hearing the evidence, 
came to the conclasion that respondent 
bought the ring from Ma Chon in good 
faith believing that Ma Oboe bad power 
to sell it, that Ma Chon was an agent 
of the owner of the ring and was in 
possession of the ring by the consent of 
the owner, and that, therefore, the respondent 
aaquired a good title to the ring by her 
transaction with Ma Chon and was entitled 
to resover either the ring or its value from 
both the appellants. 

Appellants file a joint appeal on the follow¬ 
ing grounds, namely 

(1) that respondent bad no cause of 
action against them because they were not 
owners of the ring and were not in posses¬ 
sion of it hot were only agents of the owner, 
to whom they bad returned the ring ; 

(2) that in any case they could not be joint¬ 
ly liable ; 

(3) that Ma Obou’s possession of the ring 
was not such a? to enable her to give respond¬ 
ent a good title to it; 

(4) that it was not proved that the res¬ 
pondent acted in good faith in her transaction 
with Ma Chon ; 

(5) that the lower Court failed to frame 
proper issues ; 

(6) thtt the lower Ocurt failed to give due 

weight to their evidence; 

(7) that the lower Court ought not to 
have referred to the record of the proceeding# 

of the Or*n^i^«l I'oort ; . « j 

(8) that the lower Court was influenced 
by the decisions in other oases concerning 

articles disponed of by Ma Ohon, and 

(9) that the decision of the lower Court 
was contrary to law and to the weight of 
evidence and the probabHifl^^* 
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I have read the reiord and beard the 
learned Advoeates on both sides at eoostder* 
able length. 

The Bret and sesond groonds of appeal 
are met by a soneideration of the pritioiplee 
embodied in fleations 260 and 2U of (he 
Oontraot Aet. Respondent boagbt the ring 
from Ma Oboo believing her to be a prinoipal; 
bat, aoeording to the appellants, Ma Chon 
was merely an agent with limited powers. 
Bat if she was an agent, she was agent 
of an ondisalosed prinaipal and when res 
pondent bad paid the money and failed to get 
baak the ring, ehe was entitled to sne either 
Ma Obon or the Bret appellant or both. 
Similarly, einae the Brst appellant again 
alaims to have been the agent of an qq- 
dieolosed prinoipal, namely, the eeaond appel« 
lant, respondent instead of ening the first 
appellant alone was entitled to sae both 
the Brst and the eeaond appellants and that 
is what she did. The faat that the seaond 
appellant alaims to be agent of still another 
ondisalosed prinaipal does not affeat respond* 
ent’s right of eait as against him. It 
merely gives her a right to sae his prinaipal 
also if she abooses and she has ohosen not 
to ezeraise that right. She ondoabredly bad 
a right to soe both tbe appellants, and, if 
they have to pay, they may have their 
remedy against their prinaipal, bat that re* 
medy does not aonaern respondent. 

I hold, therefore, that there is nothing in 
tbe Brst two grounds of appeal, 

The third ground is admittedly based on 
the Madras ease of Sethappier^. Subram mia 
Ohetliar (1) whiah has already been aonsider* 
ed both by my learned predeaessor and by 
the Jodiaial Oommissiooer himself in oonnea* 
tion with other transaations of Ma Chon’s. 
In Civil Appeal ITo. 146 of 1916 my learned 
predeaessor distingaished that oase on tbe 
grounds (l) that it dealt with pawning and 
not with sale and that the language of 
seation 178 of the Contrast Aot is different 
from that of seation 10; (2) that in that 
ease it was olear that tbe person who 
pawned the jewel got possession of it by 
means of an offenae, and (;i) that in that 
ease it was not elear whether or no', the 
transaotioD on whiah the suit was based 
was effeated in good faith. The learned 

(J) 23 locLCaa I74i 38 M. 7«)j 16 M. 1 . T. 22 t 

(lOU) M. W.N. 319. 


Jodiaial Commissioner before whom the 
case same in review went farther and said 
that it appeared to him that the Judge 
who deaided the Madras oase went beyond 
the provisions of the law eontained in sea* 
tioim lO-^and 17S of the Contraat Aot in 
bolding that in suah eases the porohaser 
must prove that by some aot or omission the 
trne owner has forfeited his right to reaover 
possession. 

A number of oases have been aited before 
me as showing that the learned Judioial 
Commissioner was wrong and that the 
word ‘po-session" is used in sestions 108 and 
178 of tbe Contraat Aot in a speaial sense. 


The earliest of these oases is G'S'^nwooi 
V. Holiuette (2), in whiah it was held that the 
possession of the hirers of a piano on a hire 
purahafle agreement was not such pissession 
as would validate a sale of the piano by the 
hirers to an innoaent porohaser. Tbe learn¬ 
ed Judges who deaided that oase said that tbe 
words ‘ notwithstandiug any instruations of 
the owner to the aontrary” in Ezaeotion 1 
to seation 108 of the Oootraat Ait. "appear 
to show that the possession, whiob Is meant 
by the first part of the Ezieplion, is a 
pos.session whiah is unqualified, and not to 
be restriated otherwise than by the owner 
giving instruations to the person who has 
it. It is the kind of possession whiah a 
faator or an agent has, where the owner of 
the grods, although be has parted with the 
possessioi, may give ioatruatious to tin 
person in possess! )d what to do with the 

Jfoods. It is suah possession as an 

owner has, and in suah a aise it seems to 
have beeo intended that the person selling 
aontrary to bis instruations should give a 
title to the boyer, if the bayer aoted 
in good faith We think the Esosption 
does not apply where there is only a qualified 
possession, suob as a hirer of goods haa 
or where tbe possession is for a speoifia 
purpose. Id auah a oase tbe owner has 
no right to give instruations. The nituro 
of the possession and the powers of the 

person having it are determined by. the 

aontraat under whiah possession was taken ” 

Tne nezt ease ait«d is that of Shankar 
Murlidhar v. Afo/tan Ld J.iduram (.1) in 
whiah a person entrusted with the 

auetody of oattle sold them and thn 

(2) 12 B. L. R. 42; 20 W. R. 467. 

(3) II B. 704} 0 luJ. Doc. (N, a.) 413 , 
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owner waa allowed to reoover them fropi 
an ionosent purohaaer In that ease the 
learned .lodge said that, ' though the general 
role of a peraon’a not being able to transfer 
a right not belonging to him ia qualified by 

Eioeption I to seotion 108.yet it is plain 

that 'poaeeaaion by ooneent of the owner’ 
in that seotion is far from extending to 
every oaee of detention of ehattels with the 
owner’s oonsent. The Exaeption has parti* 
eolar relation to the oases of persona allowed 
by owners to have the iniicii of property 
or posiession ander suoh oironmstanoea as 
may natarally indnoe others to regard them 
as owners and oonstitnting some degree of 
negligence or defeot of preoantioo impotable 
to the trne owners." 

The next ease is that of Seager v. 
Bukma Ket$a (4), in whioh a hnsband was 
held entitled to reoover jewellery belonging to 
him hot kept in the postession of his wife 
and pledged by her without his knowledge. In 
that oase the learned Chief Joetioe said that, 
'to create a pledge under seotion t78 of the 
Indian Contraot Aot the pledger most be in 

joridioal possession.that mere ouatody 

will not soffioe/’ and that the words of the 
seotion mark a olear distinotion between 
possession and ouetody." 

In the oase of Naganada Davag v. Bappu 
Ohettiar (5), the owner waeallowed to reoover 
an artiole of jewellery whioh he had hired 
out and whioh the hirer had pledged. In that 
oase one of the learned Judges said: " The word 
'possession' in the seotion (178) is olearly not 
intended to oover all oases in whioh the 
goods, eto., are in the physical oontrol of 
the pledger,beoau^e the ‘poasessior,’ in the first 
part of the aeotior, is diaiinguishcd from the 
QOftody of them in the laet paragraph of the 
same seotion." 

The oase of Seshappier v. Subrammia 
(1), hae already been mentioned. In 
that oaee, the owner of an artiole of jewellery 
gave it to a person to find a purobaser for 
it on an understanding that the sale was to 
be made by (he owner himself and cot by 
the agent. The person who took the jewel 
pledged it and the owner was allowed to 
reoover i^ the learned Judge remarking 
"that eeotioDs 106 and 176 of the Contraot 

(4) 24 B. 4R6t 2 Bom. L. R. 408} 12 Ind. Doc. (n. s.) 
637. 

(6) 27 M. 42-1 at p. 426} 14 M . L. J. 69. 


Aot.prooeed on the priooiple tbatpn'm^ 

facie the rights of the legal owner eboald 1)^ 
protested unless be has done something to 
indnoe innooent pnrobasers or pledgees into 
the belief that the intermediate posseesor ii 
the true owner : mere bona fi^ee on the part 
of the purobaser or pledgee is not enong]^, 
be will have to prove that by some ast Qr 
omission the true owner has forfeited bis 
right to reoover possession." 

The next ovse is that of Boop Ohand 
Jankidas v. .Vafionai Bank oj India (fi), 
in whioh oertain share oertifioates with blank 
transfer deeds which belonged to the Bank 
and were in the eustody of their He^d 
Clerk were sold by him and ware held to 
be recoverable by the Bank from an innoesut 
purohaaer on the ground that the word 
'posssasion" in Exosption 1 to seotion 103 qI 
the Contraot Aot did not inolude disboneii 
posseasior, snob as the Clerk’s was when he 
sold the oertifioates. 

A fter going through all these oases oarefollyi 
1 agree with the learned Jadioial Com* 
misaioner that the interpretation whioh 
they put on seotions 108 and 178 of the 
Contraot Aot strains the plain meaning of 
thoae eeotions. 

Taking the oases seriatim I note ee 
follows : ^ 

I do not agree with the learoed Judges 
who decided Greenteo:>i v. Bolqueite (2) that 
the uso of the words 'notwitbetandiog any 
instruotions of the owner to the contrary 
euggest any inferdnoo that, in every oaie 
oovered by the Exieption, the posseMion 
most be such that the owner is in a 
position to give instruotions. No sooh in* 
ferenoa oan psssibly arise on any logioal 
method of interpretation. 

Similarly, the distinction drawn in SAin* 
liar Burlidhaf v. h3o\an Lai Jaiurain 
(3) between possession and oaitody 

in respect of the indicia of property !• 
unreal. Every person who has detention 
of a chattel has the *'iWima of property 
in that obattel and altbough, by ® 

extraneous oironmetsnoee, such^ as the fae 
that he ia not a person who is likely to he 
owner of such a chattel, the inferenae arising 
from bis having those “i»idicia of proper y 
may be weakened or destroyed, neverlheleie, 
so .'tr as the chattel itself is ooneerned, 
he has all the "indiVia of property" whieh 
(0) 48 Ind. Cm. 976| 22 0. W. N. 1042j 46 0. 312. 
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posiasaioD of Qoy sort oad sonfer. Farther, 
there ir, id my opioioD, no foaodatioD 
whatever in the ceotioo itself for the learned 
badge's SDggestion that, bafore the tilsoaption 
oaD aotae into operation, there moet be aoy 
degree of negligence or defeat of preoaatioo 
impotable to the troo owners beyond that 
involved in their ooneent to another pereon’s 
possesetoD. 

Coming to the ease of v. Hukma 

Kesta (4), I am entirely unable to see that the 
fast that the word "ooetod;” as used in the 
eeoond proviso to eeotion 178 soggests any 
inferenae that the word poeseasioo '' as 
need in the earlier part of the ieotion 
means anything different from what posses* 
eion ordinarily means. It might, however, 
be held that a wife’s onstody of her 
bosband's property, while i^. is in bis 
boose, is not her posiession bat bis, and 
this is probably what is meant in this 
partioolar ease by saving that the wife's 
possession was not joridiaal," it being 
regarded as analogoos to the possession 
of a tenant or a borrower in Roman 
Law. 

Similar remarbs apply to tbo ease of 
Naganada Djvag v. Bappu Ohettiar (5), hot in 
that ease 1 am entirely onable to grasp (be 
dietinotioD wbieh is soogbt to be made between 
possession und jaridieal possession. It ssems 
to me olear that in English Law the hirer 
of an artiele has “poBseseion" and not that 
bare SDstody wbieh a wife may be regarded 
AS having in respeet of ber bosband’s goods 
or wbieh the Clerk of a Bank has in se* 
•orities whieb are in the possession of the Bank 
bat are in his eare. 

The remarks made above on the ease of 
(S^unfear MHrliihar y, Mohan LalJaduram (3) 
Apply with equal foroe to tbe oaee of Soiliap- 
pier V. Subramania Ohetiiar (1). I do not think 
that there ie any foandationin the sestion itself 
the view that the parobaser has to prove 
anything beyond (he owner’s oonsent to 
the intermediate possession and bis own 
bona inolading, of aonrse, the absenoe 
of a-raomBtanaea raising a presomptlon that 
the person in possession had no right to 
sell. 

Begarding the aase of Roop (hand JcnU- 
dai Nolittnl Banlt of India (6), all that 
need be said is that the Clerk in that 
•ase was alearly not by the oonsent of the 
owner in the partioalar ppeseision, whieb 


enabled him to dispose of the scoorities 
aoH, therefore, the aase did cot fall within the 
purview of Exoeption I to seotion 108 of the 
Contraot Aat. 

The deoiaioDS in nearly all these oases 
seem to me to be QnooDviosing attempts 
t: show that seatioDS 108 and 178 of the 
Contrast Aat do not really mean what 
they say, and that ihi word 'possesaion" 
was used in them in a reatristed aanae. It 
is common knowledge that the leatioo does 
not eiaotly reproduae the provisions of the 
Eogliah Law and that it was (be subjeot 
of much oontroversy at the time when the 
Contraot Aat was passed. The Commia* 
aioner^^ who originally drafted the aeation, 
said, with regard to goodi aoIJ by a 
person who has no right to sell, tbp 
general role of English Law ia, that the 
owner of the goods retains the ownership 
notwithatanding hie having lost the posses* 
aioD of them and their having been sold 
to a third person. But from this role 
there is an exopplion in the ease of goods 
sold in open market .... It lannot 
be denied that the subjeot ie diffieoU. We 
have to oonMder, on the one band, the 
hardship soffered by an inDoaent person 
who loses in this way hia right to recover 
what was bis undoubted property. But 
on the other band, still greater weight 
appears to ns to be due to the hardship 
whioh a bcna file pnrohaser wonld suffer 
were be to be deprived of what he bought. 
The former is very often justly ebarge* 
able with remissness or negligenee in the 
oostody of the property. The eondnet of 
the latter has been blameless. The baianae 
of equitable aonsideration is, therefore, on 
the side of a rule favourable to the pur* 
ohaaer; and we think that sound polity 
with respect to the interest of oommeroe 
points to the same oonolusioo. We have, 
therefore, provided that the ownership of 
giods may be acquired by buying them 
from any parson who ia in possession of 
them, if the buytr aota in good faith and 
under circumslor-oas whioh are not such as to 
raise a rcasonab'o presumption that the 
person in posseeeion has to right to sell 
them.” That was alearly a very wide 
extension of the Eoglish Law and i( did not 
commend itself to (he Select Committee 
who, therefere, emitted the reference to 
goods” in Exeeption I and thus epQQoed 
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the operation of the Exeeption to the oa^e regarded as a leading ease on the sabjeet. 
of goods transferred by certain meroantile It is, I think, nnfortnnate that that ease 
doeoments, the transfer of which had, by was not argned by Oonnsel. If it had 
mercantile nsage. come to be regarded as been, I think that the whole coarse of 
effecting a transfer of the goods to which the subsequent decisions would have been 
the dooucoeots referred and was so different It would, in my opinion, haTe 
recognised in English Law. If that been better if the Courts instead of trying 
amendment had been accepted the to strain the meaning of the words so as 
provisions of the section would have oorres to exclude cases which presumably were 
P'nded with those of the English Lw not intended to come within the scope of 
with the omission of the exception in favonr the sections bad expressly recognised the 
of goods sold in open mirket and of fact tha'’ the wording of the sections 
goods sold by a former owner who had was wider than could possibly have been 
remained in pospession. But the learned intended and bad pointed out the difficnl* 
Legislators who passed the Act did not ties which arise with a view to their 
approve of the omission and, therefore, being amended by legislation. It is to be 

re-inserted the word goods” in the noted that the Obief Court of the Punjab 

Exception. The collocation of that word, has not followed the other High Courts 
with the list of mercantile documents which in explaining away the meaning of the 
immediately follows it in the (Exception, word “possession” in these sections, In 
possibly diverted attention^ from the ex- the case of Framiee v. McGregor (7) it 
tremely wide definition of goods” which held that Exception I of section 108 
had been given in section 76 of the Act applied to a case where an owner of 

and may have led the Legislature to horses left the horses in the possession of 

imagine that they were doing little more the person from whom he bought them 
than giving effect to the Exceptions which and that person sold them again to an 
were already recognised in English Law, innocent third party and, althongh Sir 
and to overlook the fact that, as passed, Frederick Pollock in bis C;»nraeDtary on 
the Firet Exception to section 108 applied the Contract Act characterised that deoi* 
practically to any sale of any moveable sion as “too absurd for disoujsioo”, it must 
property by any person in any kind of be remembered that that learned Corn* 
possession so long as that possession was mentator was an English Lawyer and that 
by consent of the owner and the transferee the provisions of section 25 (I) of the 
acted in good faith. It seems iocooceivable English Sale of Goode Ait specifically pro- 
that the Legislatore intended to enact a vide that where a person, having sold 
provision from which it would follow that, goods, continues in possession of the goods 
if I band over my bicycle to a friend’s the delivery or transfer by that person to 
servant to be taken to my friend or to any person receiving the same in good 
the keeper of a bicycle shop to be repaired, faith and without notice of the previous 
1 should not be able to recover it in ca'ie sale, shall have the same effect ae if the 
the servant or shop keeper sobscquently person making the delivery or transfer 
proved dishonest and eold the machine, were expressly authorised by the owner of 
and, therefore, ever since the Act was the g^ode to mtke the same. To a lawyer, 
passed, the Courts have found it necessary familiar with that enactment and imbued 
to devise pretexts for exolnding from the with the principlrs cf law on which that 
Bcope of the Exception oases which were section was based, the decieion of the 
covered by its express terms but which, Puniab Coort might well appear absurd, 
they assumed, could not possibly have been hot to any one reading section 108 of the 
contemplated as felling within its appli- Oontrace Act as it ctaods and giving its ordi- 
cation. The line which the Courts have nary meanir g to the word "possession” Ido 
taken hae been to impose various restric- not think (hat the abmrdily would be 
tioDS on the meaning of the word "posses* apparent. Toe same 03nrt also held in the 
cion.” In thia they have followed the ovee of AbJul Hastan Khan v. fluegt 
lead given in the case of Oreenwood v, 

■Bolquetle (2) which hae come tu be (7) 27 P. R. 10^/81 P. h. R. 1008. 
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Lai (8) that a pledge may by the hire* 
pnrohafier of a bioyole who had not oom* 
pleted paymeot of the iDstalments was 
valid and, aUhoagh Pollook olearly disagrees 
with that desisioD also, he is ooDstraioed 
to admit that io soeb a ease the hire* 
porehaserhas “joridioal po9ie88ioD,”aDd that 
the terms of the Contrast Aot, whatever its 
framer may have intended, sapport the deei* 
aioD. 

Reverting to the pre^^ent ease, I have 
no hesitation in holding that it is one whiob, 
on any view of the law. wonld fall within 
the provisions of Exseption I to seotion 
U8. 

Ma Chon admittedly bought and sold 
diamonds on her cwo aeoount and also 
sold larger stones for variooa diamond 
merebants on eommission sale. It is 
admitted that, so long as the 6xed prise 
was obtained, she had power to oonslude 

the sale of stones sold on eommission. She 
was Qodonbtediy in possession of the stones 
in suit by oonsent of the owner throogh 
his variooi agents and sub-agents, it being 
the ordinary eourse of business in that 
partioular trade that agents employ eub* 
agents. Further, the priee paid for the 
stones in dispute io this ease was above 
the 6xed priee and, therefore, the sale by 
her transferred title apart from the pro¬ 
visions of seotion 108 sinoe she was an agent 
with full powers so far as this partioular 
transaotion was eonoerned. It is clear, there- 
fore, that there is no basis whatever for the 
3rd ground of appeal. 

As for the -ith ground, I entirely agree 
with the lower Court that respondent 
acted in good faith. Ma Chon was a 
woman in a good position, being the wife of 
a reepoDsible Munioipal Offiaer. She bad 
dealt io diamonds for many years and was 
admittedly (rusted by the diamond merahaots 
themselves. The full prise was paid for these 
particular stones and there is nothing what* 
ever to indicate oollasion of any (ort bet¬ 
ween respondent and Ma Chon or any want 

of entire good faith on resprndent's part. 

As for the 5th ground, I see no reason to 

bbheve that the appellants were prejodioed by 

the form of the issues framed or that they 

had not full notice of the ca^e they had to 
ineett 


■ (8) 87 P, B. 1902, 23 P. L, K. 1602. 


The 6th ground is entirely without 
foundation and has not been argued in this 
Court. 

As for the 7th ground, all that need 
be said i? that both the appellants in 
their written statements craved leave to 
refer to the proaeedings of the criminal 
case, and that if the Court did refer to those 

proaeedings it did so at their express 
request. 

The 8th ground is entirely biseless. The 
lower Court had an undoubted right to 
refer to and follow earlier decisions of 
this Court so far as the eiraumstanaes of 
the cases were similar and there can be 
no doubt that the oiroumstanees of other 
sales of atones by Ma Chon were in 

many respects similar to those of the present 

sale. 

The 9th ground is the usual omnibus 
ground which means nothing in particular and 
need not bediecussed. 

Taking the oa«e as a whole, lam satisfied 
that the decision of the lower Court was 
correct snd, therefore, I dismiss the appeal 
with costs. 


Appeal dinnitted. 


LAHORE HIGH COURT. 

Fust Civil Appeal No. 2154 or 19;6. 

December 13, 1920. 

Piesent : — Mr Ju^lios LuR^ssignol 
and Mr. Joatioe Wilberforce, 

Thk Fir« SHAMAS UIN.MEHK BAKHSH 
lan COMPANY Mr AMRITSAR tbrodou 
SHAMAS DIN—pMUiiyK—AppfLLANT 

veriut 

AGHA MUHAMMAD KHALIL 
SHlRAZI.or MADRAS—DxrxNumT 

RehPO ' LKNT. 

Sale of goo.h^Princifxil and agent—Ooodg sent in 
exeess of ordered—Goods sent of inferior 

quality—Agent, whether can recover price o/ good^ 
— principal, lehethcr 6oun(i to accept jMirt ivrjortn, 
snee# 


is entitled to 


An ngent on gonoral groaods 
ro-imburBoment und iiidomnity by his "priLdDaT 
but only on tho condition that ho has acted 
witlan tho scope of his directions, [p. 97 # col 1 ] 
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A promisco is not bound to accept part perform- 
aoce of ft contract, [p. J*73, col. 1.1 

Defendant tent an order for 25,000 bides of a 
particular quality to plaintiff, bis a^jont. Plaintiff 
sent 87,<;CO hides of different qualities, <)f which 
only a email number corrcsponde<l with the quality 
ordered. Dofendnnt refused to take delirery of the 
consignment; 

Hefd, (I) that the plaintiff had not substantially 
complied with defendant’s order ; [p. 078, col. I.] 

(,2) that the defendant was not bound to accept 
that portion of the consignment the quality of 
which corresponded with tlio quality ordered ; [p. 
078, cols. I & 2.] 

(8) that tlio plaintiff was not entitled to recover 
anything from defendant, [p. , col. .] 

First appeal from the deoree of the 
Sabordinate Judge, First Class, Amritsar, 
dated the I5tb May 1916. 

The Hon’ble Mr. Fail i-Uustai^i and Mr. 
Muhammad Bad, for the Appellant. 

Messrs. Abdul Qadir, Ablul Bataq and 
Duni Ohand, for the Respondents. 

JUDGMENT.—In this ease the plaintiff' 
appellant, a 6rm of Amritsar, sued the de* 
fendant respondent, a 6rm of Madra**, for 
Rs. 19.497-8 being ebarges and oosts of 
149 bundles of sheep skins purobased at 
Amritsar by the plaintiff aotiog as eommis- 
sion agent for defendant and despatobed (o 
Madras where defendant took delivery but 
subsequently refused to aoaept the goods on 
the ground (bat (bey were substantially 
divergent in quality and quantify from the 
goods ordered. 

The Distriet Judge baa dismissed the suit 
bolding that the plaintiff firm was not aoting 
as eommiesion agent for the defendant firm; 
that 37,000 skins deapatohed by the 
plaintiff were greatly in eitess of the 
number ordered, and that the skins eent were 
of inferior quality. 

The plaiutiff firm has appealed to Ibis 
Oonrt. 

That the plaintiff was aeting throughout 
not as prineipal but as agent for the defend* 
ant is perfestly olear from (be eorrespond- 
enee between the parties whieh preceded and 
followed the despatoh of the goods, but we 
see DO necessity for dealing with this evidence 
in detail, for it is quite clear from the plaint 
and pleas that that position was accepted 
by the patties* apd the lower Oourt's 
finding that there was no agency is quite 
unjustified. The defendant did not deny it 
and in his pleas impliedly admitted it and 
eentcquently pa iseue was etroek on the 
point. 


0A8FB. 

EUiLIL. 

The only questions for decision that reuiaiD 
are whether the plaintiff, in regard to the 
quantity or quality of the go^ds, was negligent 
or guilty of fraud, and if so, to what^ralief, 
if any, he is entitled. 

The order sent by the defendant , to the 
plaintiff was for one waggon hid of mizii 
sheep skins, free of hiir, or in the aUerna* 
tivd, one'balf waggon of the above quality 
and one-half waggon of good No.'ti, bqt 
eisb denomination was to possess a certain 
property, namely, 100 skins were to weigh, 
maunds; but a margin of two seers on 
either side was allowed. 

It is dear that " mixed shesp skins," free 
of hair, “ weighing 1; miunds per 100 skins" 
is a well'knowD quality in the trade which 
includes skins of four sizes, but no defective 
skins and that "good No. 2" is a second 
quality consisting of the same cissies of 
skins as the former, except that skins of the 
biggest size are absent and skins of one class 
lower, but free from holes and eats, are 
included. 

As to quantity, it ic clear from the only 
other similar transaction between the partief* 
which preceded that in dispute by only a 
few weeks, that the parties by one waggon 
load meant about 25 000 ekioe (vHb letter 
from plaintiff to defendaD^ Exhibit D 17, op 
page 17 of the paper*book) and even on the 
16th of September 1912 plaintiff wires to 
defendant that he is despatching on the 
morrow some 2 ’,000 odd skim (vide telegram 
D**), on page 19). 

In Exhibit D1 (page 16) referring to the 
despatoh of 25,000 skins io one waggon 
plaintiff asks defendant to order anoth^ 
waggon load and that is how the order in 
dispute was elicited. 

From the foregoing it i« clear that the 
defendant expsoted to receive, and plainUff 
knew bis expectation, approximately 26,000 
akins. What did plaintiff eend P He cant 
123 bundle!) of skine in one full waggon and 
snbseqaently 26 other bundles in two separate 
eonsignmente, le., over 37,000 akiui. 

What w« the quality of those consign* 
menteP 105 of the bundles weighed not U 
maundi ai ordered but only U ra^**"”** 
whilst 44 of the bandlei weighed only do 

eeeri each, ^ . . ji 

Inasmuch as the weight of each boodle of 

ICO skins determines the average si*e oI 
those skine, it ie obvioue that the laiWW 
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of the plaintiff to folBI the order of the 
defendant in the matter of weight involved 
hie failure (o folSl the order in the matter of 
the average eize of the ekine. With regard 
to the 45 boodles whieb weighed only 35 aeere, 
it IB obvioQS that no attempt at all was 
made to eomply with tbe terme of defend' 
ant’s order. 

With regard to tbe quality of tbe ekius 
irreBpeotive of (be element of eizB, tbe 
evideftoe on the record wbiob seems to be 
perfeotly reliable is to tbe effeot that the 
bundles one and all oontained a high pro¬ 
portion of defeotive and totally wortblesB 
ekine and that, in spite of tbe feat, that in 
givicg bis order tbe defendant had informed 
Ibe plaintiff (bat he required only good olass 
medium ekins, not for sale in tbe Madras 
market, but for tanning purpoBes in defend- 
ani’e own tannery, 

In these eirsumstanees, we have to deeide 
whether tbe plaiotiff's fulhlment of defend- 
ant’e order was frandnlent, or if not fraudu¬ 
lent, whether it amounted to a eubatantial 
tompliante with tbe terms of that order. 

Having regard to tbe fact that the plaintiff 
is not merely a eommiesion sgant in skins but 
also deals very eiteneively in them on bis 
Own aosount and, as his own oorrespondense 
shows, keeps a large stosk of them, we have 
great diffisnlty in avoiding (be eonolueion 
that bisdespatob of the goods above dessribed 
to defendant was tainted with fraud, but it is 
onneeessary for us to go so far, for we are 
clearly of opinion that bis aotion does not 
amonnt to anything approashing a substantial 
complianoe with the terms of tbe order. 

In these eiroamstanosp, to what relief, if 
eny, ii plaintiff entitled ? An agent on 
general grounds is entitled to reimbursement 
and indemnity by bis principal, but only on 
tbe condition that he has acted within tbe 
scope of bis directions. V7o have considered 
whether tbe plaintiff is entitled to any 
portion of tbe eum in suit and whether tbe 
defendant, who on receipt of the goods im- 
mediately telegraphed bis disapproval and 
repudiated tbe transactiop, was bound to 
Moept that portion of tbe consignment which 
Complied with tbe conditions of his order and 
to pay for that portion only. Inasmucb, how¬ 
ever, as a promisee is not bound to accept 
part performance of a contract and as, also, 
eiceptanee by tbe defendant of a portion of tbe 

consignment would have led to trouble and 
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oomplicatioDS, and as also, the plaintiff had 
bis own ageot in Madras wbo might have 
disposed of tbe goods on his behalf, we do 
not see that tbe defendant was in any way 
boand to accept any portion of the consign¬ 
ment. On the other band, it is in evidence 
that plaintiff bad been in tbe habit of selling 
goods in Madras either tbrongh tbe defend¬ 
ant or tbrongh bis own agent and bad plaint¬ 
iff taken delivery of tbe goods as soon as 
they were repndiated by the defendant and 
sold them either on bis own or on the defend¬ 
ant’s account, be would not have lost aoythiog 
more than be deserved to lose. 

For these reason”, we soncur in tbe son- 
ilusioD of tbe Court below and dismiss tbe 
appeal with eosts. 

Apfeil diamiiiei. 


MADRAS HIGH COURT. 

SlOONO Oiv.L APPB4L No. 501 Of 1919, 
February 12, 1920. 

rrMent:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer, 

SHUNMUGHA UDAYAR aliai 8HAN- 
MUGHA VADHlAR-PLAiiTivr— 

Appbllant 

terms 

KANOASAMl ASARY—DBFiKPAgTw 

Rispondint. 

Malicious proieeiUion—Dama/fet, suit Jor, maitUain. 
ability of, against infonner—Durden of proof, wrong 
allocation of, by Trial Court^Correct appreciation of 
evidence in appeal^Appcal, eccond^Fin<ling of fact 
xohHhcT bindifi^e ’ 

A suit for daoiftgos is maiutaiuablu ogamst a 
person who supplied tho information on which a 
prosecution was launched, though lie may not have 
himsolf figured as tho complainant in tho Oriminal 
Court, [p. 975, col. I.] 

Whore a Trial Court misdirocts itself as to the 
burden of proof, but tho Appellate Court appreciates 
the cTidonco from a correct standpoint, the findine 
of fact arrived at by the Appellate Conrt most be 
accepted in second appeal, [p. 075, ool |.] 

Second appeal againet tbe decree of the 
Conrt of the Temporary, Subordinate Jndge 
Ouddalore, in Appeal Suit No. 124 of 1917 * 
(Appeal Sait No. ISJof 1917, on tbe 61e 
of tbe District Court, South Arcot), pre¬ 
ferred against tbe deerce of tbe Court of tbe 
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Additional Distriot Mansif, Villaparam, in 
Original Sait No. 25 of 1^1(5 TOriginal Sait 
No. 6lV of 19i5, on the Gle of the Ooart of 
he Dietriet Mansif, Tiodivanam. 

FACTS.—Snit to reaover Ri. 500, being 
the daaiages sastained by the plaintiff by 
reason of a malioioas prosesation against him 
by the defendant. The allegations in the 
plaint were that defendant, falsely and 
nalioioasly and witboat reasonable and pro 
bable saase, sent a petition to the Distriot 
Magistrate, as the result of whioh eeoarity 
prooeedings were started against the plaint* 
iff under seatioD 110 B, Criminal Prooedare 
Code, for habitually eommitting offenses 
involving breash of the pease, the virtual 
proseoator being the defendant himself and 
the prooeedings terminated in the disoharge 
of the plaintiff. The defendant pleaded that 
the allegations in his petition to the Distriot 
Magistrate were true, and that he had reason* 
able and probable oanse for apprehending 
injary by the plaintiff. He farther pleaded 
that, besides sending the petition, he had 
no hand in the Polios investigation and, 
therefore, not being the aotual proseoator, 
he was not liable for damages. The Distriot 
Mansif found that the defendant had reason¬ 
able and probable oaose in presenting the 
eomplaint (petition) and it was not dona out 
of malioe or spite ; and that "the plaintiff 
on whom the burden lay heavily of proving 
that he was Innooent and the erimioal pro¬ 
oeedings were instituted against him oat of 
malioe and without reasonable and probable 
oanse has not satisfaotorily proved the exist- 
enoe of these ingredients whioh are essential 
in a suit of this nature.” Oa the defendanPs 
plea that be was not the proseoutor the 
Distriot Munsif's Boding was as follows: — 
"The evidenoe addaoed by the plaintiff that 
defendant was taking an aotive part in the 
prosesation of the seourlty ease is very 
meagre and unreliable. The burden lay on 
the plaintiff to show that the defendant, 
although the oharge-sheet was laid by the 
Polioe. astually proseouted the ease by taking 
an aotive part in it. In my opinion, the 
plaintiff has not disoharged the burden. It 
is admitted that defendant did not engage 
a Pleader for proseoating the oase and, apart 
from the testimony of plaintiff, there is no 
evidenoe that defendant astually instraoted 
the Polioe Sub-Inspestor who oondooted the 
proaeootion. From the evideoee on resord I 


am inolined to think that the defendant did 
no' take aotive part in the proseedioga 
that took plao3 subsaqasnt to his oomplaiot. 
Defendint preferred the oomplaint to the 
Distriot Magistrate and the matter must 
have been referred to the Polioe for 
inquiry and the Police, after enquiry, 
laid oharge-sheet before the Joint Magistrate 
of Tindivanam, In these oiroumetaaoes, I 
consider that defendant was not the aotual 
proseoator and is not liable for damagee. I, 
therefore, Bod that the proceedings against 
plaintiff were not instituted by the defendant 
malioionsly and witboat reasonable and pro¬ 
bable oause and the defendant is not liable 
for damages.” Oo appesl, the Subordiaate 
Judge of Ouddalore oooBrmed the lower 
Court’s Bnding on all the above points. 
After finding that defendant did not ait 
malioiously or without reasonable and pro¬ 
bable oaa°e in forwarding the petition to the 
Distriot Magistrate, the Sabordinate Judge 
observed: " 1 have to obnerve that, in the 
light of the reoent ruling in Qopalakriihna 
Ku'iva V. Bangle Narayana Kamihy (U, the 
plaintiff most be considered to have given 
prima facie proof of his innooenoe by showing 
that the proseoution ended in his discharge by 
the Magistrate who tried the security ease.” 
On the plea that the defendant was not the 
actual proseoator, the Sabordinate Judge 
remarked, "l hold that, beyond sending the 
petition (Exhibit A) to the District Magis¬ 
trate praying therein that proceedings under 
sectioDslO; and UO, Criminal Procedure 
Code, may be taken against the plaintiff 
and eight others, the defendant did not subse¬ 
quently take any part in the proceedings or 

assame the conduct of the oase. ^ 

think, that the contention of the respondent a 
Pleader that a distinction should be made 
between a complaint or information laid for 
an offence being brought home to an accused 
for his conviction and a petition for an in¬ 
vestigation end taking of proceedings under 
the security seotions of the Criminal Pro¬ 
cedure Code has some force in it. • • • • • 
The question in each case will be whether 
the defendant really initiated the pwseoution 
or, even though he may not have initialed 
it, whether he, subsequent to the initiation 
took an active part in the prosecution or 

(1) 45 led. Oas. 80S| 34 M. L. J. 617| 33 il. L T. 
841i 7 Ii. W. 604| W. K. 46A. 
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Baanmed the oondnot of it. Following the 
principle of the rnlioga in Kandnaarni Aaovi 
V. 5tt6ramaHia Ptllai «2) and Naraainga Roio 
V. Muthaga filial (3), I hold that, in the 
present ease the defendant did not really 
initiate the proeeoation bat that the Police 
initiated it." The Sobordioate Judge, there¬ 
fore, held that plaintiff had no oanee of aotion 
and diamieeed bis enit with ooets. The 
plaintiff preferred a eeoond appeal to the 
High Oonrt. 

Mr. R. Kuppaiwami Aiyar, for the Appel¬ 
lant. 

Mr. V. K, Venkakarama Axyar^ for the Re¬ 
spondent. 

JUDGMENT.—The lower Courts were 
wrong in relying on ^aratxnga i?ow v. 
Muthaya Pi7fij(3) for their oonelasion that 
the defendant was not the proseoutor in the 
onminal ease and hecoe not liable as sneb. 
ISee Periya Qouuian v. Kuppa Qounian ( 4 ).] 

Bnt they have oonoarrently foond that 
there was reasonable and probable eaoee for 
the proeeaotioD. The Dietriet Moneif might 
have misdireoted himself on the qaestion of 
borden of proof as regards one of the points 
involved (namely, that plaintiff was innosent 
of the charge of being liable to be called 
upon to famish eecarity) bat the Sabordinate 
Judge points oat that error of the Mansif. 
quoting Qopalakruhna Kudva v. Bangle 
Narayana Kamthy (U,and hae considered the 
evidence from hie owncorreet standpoint and 
consarred in the Maneif’e finding. 

We muet accept the finding of the lower 
Apellate Oonrt on this point. So accepting, 
we diemise the second appeal with ooste. 


M. 0. p. 


Appeal diamiaaed. 


(2) 13U.L.J.>0. 

;a> 26 M. 862|lfcM. L. J. 889. 

ifti 880, 87M.L, J. 234, 

10 I* W. 235, 26 M. L. T. 140, (1910) M. W. N. 677. 


PATNA HIGH COURT. 

Appeal from Appsllate Decree No. 726 

OP 1919. 

December 14, 1920. 
ffc««nl;-Mr. Jastioe Ross. 

DEBENDRA PRASAD SUKUL 
—Defe.ndint No. 1—Appelunt 

Venus 

Babu SURENDRA PRASAD SUKUD 
AND ANOTHIK—Plaint,PP8*HD 
Babu BIRENDRA PRASAD andotbibs- 

Dekbndantcj-Respondists. 

Co.skarera~Uer of Joint pr^pcrty-Intorfcrencc 
Uilh user of co-sharer, tchethcr permissible. 

Aco-sliarercaDLot materially alter the condition 

of the joint property without obtaining the sanction of 
his co-sharers. [p. 977, col. 1 ] suutuon 01 

Plaintiff used certain land which he owned jointly 
with dofeiidant for the purpose of the access of tho 

sweeper to the privies in his house which bclungod 
r J '^uilt a ^all aero's 

plaiS, 

Held that ihe defendant was not entitled to 

manner, and 

that the plaintiff was entitled to an iiiiunction 

[|rTO?col.'20 

1 a decision of the District 

’ Mozafferpar, dated the Uh Aagaet 
1919, affirming a decsion of tbe Maneif. 
Mozafferpur, dated tbe 26th April 1919 . 
Meesre. Khurahaid JJuanain and Bay T N 

^akai, for tbe Appellants. 

Messrs. Fakhruddin and Sambhu Saran, for 
tbe RespoDdeotsc 

JUDGMENT.—This appeal arises oat of 
a eait between two cousine who formerly 
belonged to a joint family. A partition 
took place ID 1885 and 1886 by which tbe 
family residence was divided ; the plaintiff, 
respondent wae given a portion of the 
honse, to the west of which lay some land 
which was left joint. On a part of this 
land tbe defendant, apparently with the 
consent of the co sharers, boilt hie house 
the remainder lying waste and unoooapied! 
This waste land is described in tbe man 
a^DDexed to the plaint as '^Sehan and flat" 

To the east of this, and on the west of 
the plaintiff s bouse, were two privies belong. 

*^**?*«f^® : and, assording to the 

plaintiffs ease, the sweeper had aoaess to 
these privies over this waste land A 
screen wall was erected to the west of the 
privies by the plaintiff in the middle of 
which an opening was left. The defendant 
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has DOW bailt a verandah on the west side 
of this open land and has olosed the ooening 
in the soreen wall and has boilfc another 
soreen wall between two privies of bis own 
lying to the south-west of the premises, 
the result of wbioh is that aosess to the 
plaintiff’s priviei through the open land has 
beer oompletely out off. 

The plaintiff brought this suit for the 
removal of these obstruetions. The Munsif 
passed a deoree ordering the defendant to 
remove the ssreen wall wbioh he had ereoted 
atid to make an opening in the plaintiff's 
soreen wall suffisient (o admit of aooess by 
that way. On appeal to the Diitriot Jndge 
the deoree of the Munsif was upheld. 

Two points were urged in this appeal. 
It was oonlended, in the first plaoe, that 
the oaie in the plaint is a oase of easement 
and that no ea'^ement has been proved. 
On behalf of the respondent it was ad* 
fflitled that the plaint was rot artistioal* 
ly drawn, that the word easement wbioh 
there ooours ought not to have been used, 
and that the oase is not a oase of easement 
at all. In the sesond plaoe, it was argued 
for the appellant that if (hs oase is treated, 
as it has been treated, as a oase of user of 
joint land the plaintiff is not entitled to a 
desree, betause be is seeking to establish a 
aeer of joint land wbiob is not for the purposes 
of the joint land but for the purroies of 
bis exolusive land on the east thereof, and 
that, if it is repugnant to the feelings 
of the plaintiff that the sweeper should go 
through bis inner appartments, it is re¬ 
pugnant to the feelings of the defendant 
that the sweeper should pass through bis 
bouse, and that oonsequently the reason 
whieb has been advanced in support of the 
desree oan^eqaally be urged againit it, The 
latter portion of the argument has no foroe. 
The land was undoubtedly used by the 
plaintiff's sweeper as a means of assess 
to the plaintifTs privies before it was en* 
stosed by the defendant, and the defendant, 
Well'knowiog that prastiee, enslosed the 
land and if, in doing so, be infringed the 
plaintiff's rights, he oanoot plead any in* 
soDveniense to himself if the original state 
of things is restored. 

The real question in the ease is, whether 
the plaintiff’s rights have been infringed. 
The appellant relies most strongly on the 


deoision in Anant Ramrav v, Q&pal Bahant 
(1) where, after observing that the exersisE 
of the Courts’ jnriediotion to grant relief 
by way of injanotion in disputes between 
members of a Hindu family must be attended 
with very great diflSooIty, SargenfJ 0. J,, 
said that be did not think that there 
would be any praotioal objeotion to doing 
BO in those partioular oases in whtsb, as 
between tenants in oommon, the Oonrts grant 
that form of relief; and that, following the 
praotise of the Coarts of Equity, that would 
be oonfined to aots of waste, illegitimate 
use of the family property and aots amount* 
ing to ouster. Referenoe was also made to 
the ease of Dwiiendra .A^arain Boy v. Pumwdu 
Narain Roy (*2), where it was laid down tbal 
the test is whether the defendant has made 
nse of the joint property in a way eon* 
sistent with the oontinuanse of joint owner¬ 
ship and possession. The respondent oontends 
that this is a oase of ouster and that bis 
aooess to the joint land baa been oompletely 
out off. It is trus that this view of the oase 
is not set forth with any great alearness in the 
plaint. The enit is not expressly framed as a 
suit arising oat of the ouster of the plain* 
tiff, but plaoiDg a benevolent oonstrustion 
on the pleadings I think it may be taken 
that this IS what was meant. The plaintiff 
eieroised his undoubted rights of owuerebip 
and possession over this pieee of waste lend 
by using it for the purposes of the assess 
of the sweeper to the privies in bis bouse 
and in so doing he exeroised ownership in 
a manner whiob was ionosent and inoffensivs, 
until the defendant altered the ooudition of 
the land. As the result of the defendant's 
building on it, the land hae oeased to be 
available to the plaintiff for this purpose, 
lo the oase of Lhyd v. Sdutamtnaf Bibet Sogra 
(3) it was laid down, “that it is impossible 
to oontend, with any semblanoe of reason 
or juetioe, that any one so shafer in an 
undivided property has a right to possess 
himself of any portion of it to the exolusion 
and without the authority of bis so sharers 

and to deal with it.as he will, without 

their sanotion". And, similarly, in Sheo 
Penhad Singh v. Letlah Singh (4) it was 


(1) 19 fi. 26P| 10 Ind. Doo. <if. s.) 188. 

(2) 6 Ind. Cm. 17I| JJ 0. L. J. 189. 

(8) 2a W. R. aid. 

(4) 20 W.R. leOj la B. L. R. 188. 




INDIAN OASIS. 


977 


Vol. hlX] 


BtU BiBOP V. J.04T RIU. 

held that a oo-sharer oioDot materially al'er 
the flonditioD of the property witboat ob 
taiDiDg the eanotioD of hie oo-sbarers This 
ia what the defendant has done and hie 
aet amoonts to ooeter of the plaintiff from 
the land in the sense that he ia no longer 
able to nee it in the only way in wbioh it is 
of any nse to him. 

In my jodgment, therefore, the deoreee 
of the Mansif and of the Dietriet Judge are 
right and ehoald be maintained. The appeal 
is dismiaaed with oosts. The arose appeal 
was not pressed and is dismissed. 

A peal dtBmiited, 


LAHORE HIGH COURT. 

F 1 B 6 T Civil Appkal No. 2112 op 1917. 

Deaember 22, 1920. 

/'relent:—Mr Jastiae ^^hevis ajd 
Mr, JoeMoe Abdal Raoof. 

RAM SARUP, MINOR, BON AMD Rbpkbbintativs 
OP BIH BHAN dickaskd. undbk the 
Guardumbhip OP SJusammat PARJJ, 

HI 8 Motuib—Depemi aht—Appillamt 

tVfJtll 

JAGAT RAM—Pl«i t pp—Rb p>mdemt. 

Pfovinciot Insolvencif Act (HI of 1007^, j. ^7, object 
oJ-~-Oompamci Act (Vil of ‘«i 21l — FraitHulcnf 

preferonco company - Pereon tcho is not erctUtor, 
ichether can tmpcacU Irantfer. 

The object of section ^7 of tlio Provincial Insolvency 
Act is to protect the interests of the whole body of 
crodiiors over whom on nnduo preference has boon 
given in favour of other creditors, [p. 0 H, col. ] 

J bo same principle applies to a traiieociion wbioh 
iisoughtto^ impeached under soctLn .'81 of the 
Companies Act, sothat a dispositiou of a company’s 
property cannot bo impeached on the ground of 
fraudnleet profereme except on behalf of tbo general 
I)ody of iho creditors [p. « col .J 

Tberoforo, o person who is not a oroditor of a 
company, hut is a debtor, cannot impeach a transfer 
made by the company on tho ground of unduo 
proforonco. [p. uje, col. 2.] 

First appeal from the deeree of the Senior 
Sobordioate Jodge, First Class, Lodbiana, 
dated the loth Jane ltil7( 

62 


Mr. Mattohir for the Anoellaot. 

Bakbshi Tek Ohand, for the Respondent. 

JUDGMENT, — The defendant in this aaae, 
Lala B r Bhar, had dealings with the 
Indo^trial Bank of Ljdhiana and exeeated 
two promissory notes in their favoor, one for 
Ri. d,0'5, dated the 2?th AagaH 1913, and 
one for Ra. 2,96t-9.5, dated the IHh Septem¬ 
ber 1913, In theHe pro notes be promised to 
pay to the Indastrial Bmk or their order 
within their offise at Lodhiaoa. The hrst 
pro-note provided for interest at the rate of 
9 per cent, end the sesond one for interest at 
the rate of 8} per cent, per annum. 

it appears that the Bank was in hnanaial 
diflBialtiaa and had savaial oreiitor.a, one of 
whom was the prefent plaintiff, Lala Jagat 
Bam. ard in parr, paymsot of his claim 
the Bank throogh their Managing Director, 
sold both the pro-notes to him. The plaint¬ 
iff now sues tho defendant, claiming the 
principal sums due under the pro-notes and 
interest at the rates given in them. The 
Bank was made a pro jorm^i defendant hot 
the name of the Bank was afterwards struck 
off at the request of the plaintiff. The lower 
Court has decreed the principal amount due 
and interest at the cnotrao'ed rates up to the 
date of institution of the suit and interest at 
6 per cent, per annum from the dale of in¬ 
stitution till the date of jndgment. The 
defendant appeal", pleading that the suit 
should be dismissed, and the phiutiff has 
put in cro8««nbjeotiou8 asking for interest 
at the ontracted rates till the date of reali- 
sarion. Several grounds of appeal have been 
given up in this Court. Mr. Manohar Lai 
admitting that be cannot eupport the pleas 
that the defendant made payment towards 
the pro notes fhat the rate of interest agreed 
noon was only 0*8*0 per cent, per month, or 
that the Managing Director had no power 
to transfer Che pre-notes to the plaintiff. In 
fact, the only point that ban b^en argned is 
that as the Bank went into liquidation within 
three months of the execution of the pro¬ 
notes, the transfer in favour of the plaintiff 
should he regarded as a transfer made with 
a view to giving the plaintiff preference over 
the other creditcri of the Bank and tbot 
the traneaction ie, therefore, invalid and 
should be disregarded by the Court. Section 
231 of the Indian Companies Act lays down 
that any transfer which would, if made by 
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an individnal, be deemed in hie inaolveooy 
a fraudulent preferenoe, shall, if made by a 
company, be deemed, in the event of ite being 
wound-up, a fraudulent preference of its 
creditors and be invalid aooordingly. The 
aforesaid section also provides that, ‘ for the 
purposes of this section the presentation of a 
petition for winding op in the ease of a 
winding op by or subject to the supervision 
of the Court, and a resolution for winding 
up in the case of a voluntary winding up 
ehall be deemed to correspond with the act 
of insolvency in the case of an individual.” 

Turning to section 'S7 of the Insolvency Act 
we read that, every transfer of property 
made by a person unable to pay bis debts as 
they become due from his own money in 
favour of any creditor with a view of giving 
that creditor a prefdrenoa over the othsr 
creditors, sball, if such person is adjudged 
insolvent on a petition presented within tnree 
months after a date thereof, be deemed 
fraudulent and void as agairist the Heoeiver 
and ehall be annulled by the Court.” On 
the strength of these sections Mr. Minohar 
Lai argues that the transfer was made in 
favour of the plaintiff with a view of giving 
him a preference over the other creditors of 
the Bank and should be regarded as of no 
effect. The two sections above quoted must, 
in our opinion, be read together and when 
interpreting what is meant by the woids in 
section 23l “be invalid accordingly” we 
think we must be guided by, what seems to 
uo, the clear object of section 37 of the 
Insolvency Act. In section 37 the words are 
be deemed fraudulent and void as against 
the Receiver.” The object of this section 
seems clearly to bo to protect the interests 
of the whole body of creditors over whom an 
undue preference has baen given in favour 
of other creditors. Accordingly, it has been 
held ID Wxllmoli v. Londoyx Oelluloid Oo. (1/ 
and mUrnott y. London Oelluioid Oo. 
that a diBpJsitiun of a company's property 
cannot be impeached on the ground of 
fraudulent preference except on behalf of the 
general body of the creditors. Sea also 
Bindley on Companies, 6th Edition, Volume 
lli page 901. The same view has been held iu 
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Mohandas Thahurdas v. Tikamdas Soteahnd 

W/c 

Mr. Manohar Lil himself admits that one 
creditor alone oould not impeach the transfer 
on the ground of undue preferenoe. It seems 
clear to os that if one creditor alone could 
nob invoke the aid of seoiion 231 of the 
Companies Act to impeach the trausaotion, 
a fortiori a person who is not a creditor of 
the Bank but only a debtor, cannot do so. 
This is the only point which has been argued 

before us, and the appeal accordingly must 
fail. 

As regards the oroes-objeotions, we can 
see no reason why interest ebonld not be 
allowed up to the date of realisation. We 
decline, however, to enhance the rate beyond 
that of 6 percent, per annum which is the 
usual rate of interest allowed by the Conrtc 
in such cases. 

The appeal is dismissed with costs. Tbe 
orosa-ohjectioDS are so far accepted that tbe 
sum decreed will betr interest at 6 per 
oent. per annum from tbe date of institutiou 
of tbe suit till realisation. 

Appeal dismissed, 

(3) 37 hid. Cns. 250; 10 S. L. K. 12S. 


(1) (1886) 81 Oh. D, 426 at p. 4d4| 65 L. J. Oh 

(3) (1887) 84 Oh. D. 147 at p. I60| j68 L.'J. Oh. 69i 
SO U T, 696, 36 W. B,|146.^ ^ 


MADRAS HIGB COURT. 

Oivih Appbals Mos. 426 and 4^7 or 1914. 

May 1, 1919. 

Present -Sir John Wallis, Et., Chief 
Justice and Mr. Justice Sadasiva Aiyar 
Baia EEESARA VENKATAPATrA 
alias VENKATA APPA RAO 
AND OTHERS ^PLAINTirrS NoS. 2, 3, 5 AND 6 

^Appellants 

versos 

Bm NAYANI VENKATARANGA 
RAO and OrHfaC^DlPENDtNTS. 

Nos. 2, 4 TO 6 ~Rbspondbnt8. 

Impartible BsMe—Uonajala IZeuuodari, / 



t 

V*l. LIX] iNDIAN OASIS. 

KIESiRi VSNKiTlPATri 0, NlTiNl VBNKiTiRiMGl R*0. 


979 


PiA/nc/, whether imparliblc^Succeeiion—Pri,nogen i*. 
ture, ruU of~Limitaiion Act (IX of \90S), Sch I, 
Arts. 127, 141—.ijivrwpoiifsijon—ZotninHari Eilnte 

icuiour and daughter in Msse^ion o/~Posseo^ion, 

‘27, a/)pfiVal)i7«Vyo/—iJc?iWrn/io« 
(Xil of 1908^, 17 (3)— Authority to atlor^ cie- 

cuted outside British India—Registration, whether 
necessary. 


Iho Mmiagaitt Z«.'min(?ari ir. the Kistna District is 
impartible, and succession thereto is regulated l)j 
the rule of primogeniture, [p- 9S3, col. 1] 

The succession of the widow of a Zemindar to 
ms estate and of her daughter after her omounta 
to a denial of tho claim of the junior branches of 
the family that tho estate is either joint family 
property or owned by the family as tenanfs-in. 
wmmon, and the poisessioii of the daughter from 
the date of her succession is adverse to, and ex. 
elusive of, tho claims of the other branches of the 

family within the meaning of Article Ulof Schedule 
1 to tho Limitation Act. Consequently, a suit for 
the iiartition of tho estate, if brought beyond tho 
period proscribed by that Article, would be barred 
by limitation, [p. flSS, cols. 1 A 2.] 

Article 127 of Schedule I to the Limitatien Act. which 
covers suits by a person excluded from joint family 
property to enforce a right to a share tliercin, has 
no application to such n suit. [p. R85, col I j 
An authority to adopt executed in a Native State 
by a person domiciled therein is not inadniissiblo 
Jn evidence lo a suit in British India by reason 
merely of its non-registration, as tho Registration 

r; . I o I" documents executed 

Appeal against the deorees of the DIstriot 
Ooart, Kistna. at Maeolipatao), in Original 
Saits Nos. 5C and 45 of 1895. 

Messps. K, Srinioata Aiyengar, p. Soma- 
tundaram and P. Narayanamurtht, for the 
Appellants. 

The Hon'bleTbe AdToaate-Genera),Messrs. 
y. Lakthmtnarat/ana, K, KotiReddi, Hon’ble 
Mr. T. Rangachatiar, Messrs. S. Varadarhariar, 

A, Kruhnamami Iyer and 0. Rama Rao, for 
|“®^^®8Pon^enta in Appeal Suit No. 426 of 

JUDGMENT. 

Wallis, O.J.—These are appeals from 
deorees in two soits whish were tried to- 
gather and disposed of by oco jadgment. 
Original 8oit No. 30of 1893 and Original Snit 

No, 38 of 1895, in the Subordinate Ocurt of 

Jillore, re.numbered Origioal Suits Nos. 45 

and 56 of 1895 in the Distriot Court of 
Kutna. 

In the Brat suit the plaintiffs sued at Bret 
M membere of an undivided family to reoover 
the Zemindari of Munagala from the Ist 
de endant. the Court of Wards, and the 2nd 

w*“**.*^f alleged adopted son of the 
daughter of the last male owner, who died 


in 1854, on the ground that they had wrong* 

fully taken possession of it on the death of 
the daughter in 1892. At a late stage, they 
filed an additional written statement in whieh 
they olaimed, no doubt with reference to the 
plea of limitation, not as membere of an 
undivided family, but on the footing that the 
joint family bad beoome divided in statue, 
and that in law all the family properties 
inoludipg this had been all along in their 
possession as tenants-in-sommon. 

The other suit for praetioally the same 
reliefs was filed by the members of the fami* 
ly who olaimed to be the next reversioners 
if the estate was impartible. For some 
reason whioh is not explained, possibly be. 
oause of deaths among the parties and delay 
in bringing in the legal representatives, these 
salts were not disposed of by the Distriot 
Court until Maroh and April 1P04, when the 
then Distriot Judge dismissed the first suit 
without trial on the ground that the plaint* 
iffs had entirely altered their oause of aotiou 
in the additional written statement, and the 
seoond suit b?oaase the plaintiff had already 

olaimed the same relief in the other suit. The 
judgments of the Distriot Judge in the two 
suits were set aside and the suite remanded 
by the High Court, by orders of Dsoember 
lt09. Both soits were then tried and 
disposed of by Mr. F. A. Coleridge, Distriot 
Judge of ICistne, by a common judgment on 
the l4th April 1914, more than twenty years 
after the filing of the first suit, and the 
appeals oams on for hearing before us nearly 
five years after that judgment. The only 
explanation for these lamentable and almost 
unpreoedeoted delays at every stage appeals 
to be that many parties died and muoh time 
was taken in bringing in their legal repre* 
senlatives and serviog them. 


The Distriot Judge tried the ease very 
oarefully and dealt fully with the various 
questions which ariee in a very lengthy 
judgment which might, as he explains, have 
been shorter if he had not been writing 
against time so as to dispose of the oasa 
himself instead of leaving it lo his snooessor. 
He has shown, in a oareful examination of 
the evidence, that the plaintiffs have endea* 
voured to support their ease by a number of 
spurious dosuments manofaolured for the 
purposesoftbeoase, andlmay say at onoe 
that biB sonoIusioDs in this raspest hava not 
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lieen disturbed by the arguments addressed to 
ui. t do not. therefore, propose to go oyer 
this ground again. 

There are three important issnes in the 
ease, whether the estate is impartible, whe* 
tber the 2nd defendant was doly adopted by 
the daoghter of the last Zemindar, and 
whether the suit is barred by limitation. 
The Distriot Judge has found on all these 
points for the defendants and has aooordingly 
dismissed the suits. 

The District of Kistna, in which Monagala 
is situated, forms part of the Northern 
Oiroars, which was at tirst under the Hindu 
Rajas, and then formed part of the Kingdom 
of Goloonda which wasoonquered by Aurung- 
zeb at the close of the seyenteenth cen¬ 
tury. Subsequently, the Ciroars were includ* 
ed in the Subah of the Deccan and were 
governed by the N ztm unt'l the middle of 
the eighteenth century, when they passed for 
a time into the hands of the French. Then, 
after Col. Forde’s successful operations, L'>rd 
Cliye obtained a Sanad from the Impnrial 
Ooort at Delhi assigning them to the Eist 
India Company 

Mr. James Grant, in his Political Survey 
of the Northern Circars, which was submitted 
toWarren Hastings in t7d4 and is re printed 
as an appendix to the Fifth Report, Volume 
III, page 1 of (be new Calcutta Edition, 
gives a full account of the condition of the 
country from tbe time of the Golconda 
dynasty which was overthrown by Aurang 
zeb in 1687. There is no reason to doubt 
that at tbe time tbe Distriot or Pergunah of 
Muoagala was in tbe possession of the last 
survivor of a very ancient Reddi family who 
held it as Deebmok or Cbaudhari under the 
ruling power. Mr. Grant’s view as to the 
position of these Deshmuks and Ohowdaris 
is very similar to that taken by Mr. Stirlirg 
in lc2l in his report oh Cutlaok on which 
tbe Privy Council based their judgment in 
Rama hanta Dat Sttahapatra v. iS^omunand Das 
Mahopatra (1). They were generally in the 
position of renters who, in consideration of 
tbe levenoe, military and police services, 
were allowed certain Sataram or rerit free 
lands in different parts of the dietriot to* 
getber with a 6zed ebare of the oolleotions. 

(1) 1 Ivd. Cas. 764) 86 C. 5P0i fi A. L. .T. 864| 18 0. 
W. N. 681; 0 C. L. J. 407) 11 Bom. L. R. 680) 10 M* 
U J. 280, 861. A. 40, 6 M. t. T. 61 (P. 0 ). 
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Sometimes the hereditary renter might be 
the head of a once ruling family, and, even 
when he was not, tbe office tended to become 
hereditary in the family of the holder, bat 
the tenure was liable to be put an end 
to by the ruling power. The fact that tbe 
office was hereditary and held for some 
generations by the senior member of the 
family was held insufficient in the case last 
mentioned to prove a special custom of im* 
partibility among the deocendants of the 
holder with whom the British Government 
effected a settlement, so as to derogate 
from the statutory rule tha^ in the absence 
of custom, tbe estate was to be descendible 
according to tbe ordinary rules of inherit¬ 
ance. 

Their Lordships observed; They show, 
indeed, that the office of Chowdhari was 
held for many generations by a member of 
tho family and that to the holder of that 
offiie certain lands were assigned as a 
part of his remuneration. But the 
grant was of an office only, and to 
an individual, to be held during good 
bshavioor. It was clearly revocable at 
the pleasure of the sovereign, by whom it 
might be conferred, rot merely on the eldest 
BOD, but upon any member of <he family, or, 
indeed, on anybody. In the nature of things, 
(ho office cnold only he held by one person 
st a time, and, os Mr. Stirliog points^oot, 
Fuoh offi;o< wore "generally heritable; hut 
these oonsiderationp, though they may suggest 
a presumption, are not sufficient to establish 
a right. F.)r this purpose the evidence 
must be clear and unambiguons, which, in 

this case, it is not. Besides, It is hard to 
see how a family custom of aucoeseion to an 
estate not absolutely owned by the family 
could ever have existed.” Rama Kant'* Dos 
Mahapatra v, Shnmanand Das Mahapalra {ID 

This decision, which was based on the facts 
of the panionlar case, must, however, e 
applied with caution, because a decisit^ o 

this (^urt based on very similar grouDdeae 

regards the Zsroindari of Uevarakota. wbicd 
is also in the Kistna District, was reversed 
by the Privy Oooreil in MaUikarjana 
V. Durga (2), Their Lordships 
ed it uDDeoeesary to go back further 
1766, the date of tbe caseion to the aw 

(2)l8Kf. 4O0J 171. A ia4|6e»«‘* O.J. 647»4 
Ind. Ooo. (.v- 895, 
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India Company. They referred to the 
fast that before the Permanent Settlement 
the righte of the Zemindar bad been resng* 
nieed by tbe Company ae oppieed to the 
view of the High t'oart that ohanges of 
possession of tbe Z^mindtri were simply aots 
of administration, and, later in their jafg- 
menf, they laid stress on tbe fast that the 
permanent Sanad issoed onder Regolation 
XA.V of 1802 was a reocgnition of soob 
hereditary right. 

They said that Ankada, the grantee, " thas 
aoqoired a permanent property in tbe land 
at a 6zed aesessment, bat there was no 
grant of tbe land, and the role of snoeeasion 
to it was not altered. The li^state remairel 
entire, and there is no evidenoe of any 
intention of the Oovernment to alter the 
nature of the tenure." In effeot, they held 
that, even before tbe Permanent Settlement, 
the Zemindars bad an hereditary estate to 
wbish the oastom of soocassion by primugeni* 
tare ooold and did attaoh. 

From 1766 toe proprietary right of 
the Zemindar of Monagala does not 
seem to have been qaestioned. Tbe 
name of Keeeara Latobey is to be found 
in tbe lilt of Zemindars in tbe Norlbern 
Ciraars in the Minotes of Consnltation of 
the Government of Fort Saint George for 
1766, Exhibit X, The Company, no doubt, 
dealt with her as the mother and guardian 
of tbe minor, Keeeara Venkataramanah, the 
foartb Zemindar, in the pedigree A<), to whom 
the Cowle, Exhibit D, wae granted. Tbe 
faot that tbe Company at tbe ootset dealt 
with tbe mother of tbe minor as bead of the 
family is a strong evidenoe both of tbeir 
reoognition of his proprietary interests and 
of tbe enstom of imparlibility in the family. 
Exhibit D 1, dated 12th April 1771, was 
granted in 1771 by the Governor of Fort 
Saint George 6zing the aseeisment for three 
years for tbe Pergunah of Monagala then 
in bis possession. In Exhibit X (a), whioh 
is an eztraot from the Minutes n* Consnb 
tation of 31th Aogait 17.4, he is inoladed 
ID a list of Zimiiidars with whom tribute 
had been settled. Exhibit A is a pedigree 
of the Keeiarvar family of Moooagalab 
Pargonab ” presented to Government at 
tbe time of tbe Permanent Settlement. 
''®okata Narasimah, aged is ihowu as 
the present Deimook. ” Exhibit ill, dated 


2Nt January 1803, is a letter from tbe 
Colleator reporting bis death and stating 
that he had left a eon, Kodandaramiah, '*to 
whose suoeession to bis father's estate I 
pereeive no obj'-etion. ” Tbe letter referred 
to the ressipt of a permanent Coj^le or 
Sanad for delivery to (he Monagala Z«min> 
dar, and reported tbe Z-tmiodar’s death in 
order that the D6oe«Bary alteration might 
be made. Tbe son's name was aosordingly 
substituted in (he permanent Sanad, Kx< 
hibit aI, whioh resovnised him as Zsmiodar 
and authorised him " to bold in perpetuity 
to your beir^, suooessors and assigns at 
the permanent assessment herein named 
the Zsmindari of Moonagalab. " Asohserv* 
od in the Devarakota oase, there was no fresh 
grant but tlio proprietary right of the 
Z imindtir was recognised and oonfirmed at 
H 6xed assessment. In my opinion, in this, 
as in the Devarakota oase, there was before 
the Permanent Settlement an hereditiry 
properly in this Zmiindari to whioh tbe 
oustom of primogeniture coaH attaoh, and I 
think lhatrn tbiegmaod the ease is distio* 
guiobable from the more recent decision in 
hfima Kanta Das Mah p.tri y. Dos 

Mah'ipcf'a (1). If it were to be held that, prior 
to the Permanent Settlement, tbe Z Moindara 
were only Deshmuks with no priprietary 
interest in tbe Zrnindari an] tSat tbe 
Sanad bestowed the Z^mindari as private 
property on Kodandaramiah and hi.4 heirs 
descendible aooording (o the ordinary rules 
of sucoession and, therefore, partible, this 
would be fatal to the olaimi of tbe plainliffA 
who are not desoended from him but claim 
as his collaterals. In that oase tbe Zstnin* 
daii was bis self aoqoisition, and tbe 2nd 
defendant, if his adoption be proved, would 
be entitled to suoeed as daughter’s son of 
the last male owner. Oj the other band, 
if tbe Sanad only oonbrmed a previously 
existing proprietary interest, then it must 
be held, on the authority of Stree Rajah 
Yanumula Venkiyamah v. Stree Rajah 
Yanumul'i Boochia Vnnknndora 3), that 
the Sanad enured for the bjnedt of the 
family according to their* interests, and did 
nat deprive them of a right of partition 
if tbe estate was joint and partible. There 
is no reason to doubt that in tbe seven- 

(B) 13 M. 1. A. 833} 13 W. U. P. C. 21, 20 E K 57J 
2 Stull. P. 0. J. 302} 2 Snr. P. 0. J. 6« ' 
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teenth eentory Mnnagala was held by the 
head for the time being of an anoient 
family as Deshmook or Cbaadbari noder the 
Goloonda kings, and it may possibly be that 
the family itself was desoended from former 
rulers. Aooording to the tradition, wbioh 
there is no reason to doubt, on the death 
of the last of the Reddis shortly before 
1693 hie widowed danghter in-law secured 
it for her own family known as the Keeeara 
family to whish the parlies belong. Ex- 
hibit IX of the year 169.3, not 1725 as 
the District Judge supposed, ie a written 
Bommona in Persian and Telugu. The 
Persian part bears the seal of the servant of 
the Emperor Aorangzeb or Alamgir (the 
name appears in the Telugu portion as 
Buda Ohidanand) and calls ou Keeaara 
Mukund, the common ancestor of the 
parties, as Zemindar, to present himself 
with an armed force. The Telugu part is 
to the same effect but states that the 
Sardar is coming to punish the rebel Asway 
Row. This document appears to prove that 
Mukund was the recognised Zamindar of 
the District in 1693. According to the plaint¬ 
iffs be was the second of the three bro¬ 
thers to whom their sister, the widowed 
daughter-in-law of the last Reddi, transferred 
half the Zemindari in 169C. The other 
half, they state, bad been alienated by the 
last Reddi himself in 1684 and was bought 
back by the three brothers in 1705. The 
Zsmindari was thus the joint acquisition 
of the three brothers and always remained 
joint family property. The originals of 
these deeds are not forthcoming but Ex¬ 
hibit BB series, a list of useful documents 
oounected with the estate in the possession 
of the Court of Wards in 189.^, includes 
•nob documents whish aie not now forth¬ 
coming. As secondary evidence, the plaint- 
iffs produced from the Oriental Manu- 
cripte Library a book of transcriptions from- 
mauusoripts deposited in the collection which 
included these three documents and also an 
incomplete ky/iat, Exhibit 03, forwarding 
them to some authority, probably the Collec¬ 
tor as agent of the Court of Wards. The 
contents show that the ky^at, if genuine 
was written between 1816, when an amin 
was pot in possession of the estate, and 
1818, when it was banded over to the 
ward on bis attaining majority. The 
District Judge was under the impression 


that the manuscripts copied into his book 
came from the well-known Mackenzie 
collection but this is negatived by the 
date. Colonel Mackenzie, as appears from 
the introduction to the printed catalogue 
of his manuscripts in Madras, left the 
Northern Oircars where be had collected 
manuscripts in 1607. He afterwards served 
ID the expedition to Java, and made the 
ooneotiona there which are now in the India 
Office. Ho did not return to the Oircars. 
and cannot have collected these documents. 
It has, therefore, not been explained bow 
the copies which were transcribed into the 
book produced got into the Oriental Manu* 
scripts Library here. Exhibit 0 of the year 
1687 purports to be a transfer by the last 
Reddi of half of his Chaudhari Mirasi of 
the Munagala Pergunah for page. 500 and 
provides that the transferees Siddaloorn 
Venganna and Ramanna and their posterity 
J^>®obarge in perpetuity the office 
of Ohandhari. It appears that in the Bombay 
residenoy lands attached as eodowmeDts 
to offices and the offices themselves were 
often the subject of transfer, see AdriiAappa 
V. Qutiiihidappa (4), bat it is not shown 
that it was so on this side of India, where 
the general rule is that both the offices and 
the endowments are inalienable. It is not 
BDggested that the transferees got into 
office nnder this grant. Exhibit IX shows 
that Mukunda was the Zemindar in 1693 
and Exhibit 0, on which the plaiotiffs rely, 

IS a copy of a deed of gift of 1690 by the 

daughter-in-law reciting that the Dasaigiri- 

ship was in her enjoyment and traosferriug 
It to her three brothers, Keesara Peddi Redd?, 
Keesara Mukunda and Royappah. 

It is not easy to reoouoile this with the 
summoDs of 1693, Exhibit IX, which shows 
that the cecood of the three brothers was the 
reooguiced Zamludar although, aooordiog to 
0-2, the eldest brother Peddi Reddi sorvired 
until 1705. 0-2 which is dated in that year 
purports to be a transfer by the representa¬ 
tives of Siddalooru Veugauna and Bamanua to 
the three brothers,Peddi Reddi, Mnkauda and 
Royappah, of the share of the Ohandbariship 
of Munagala which Veugauna and Ramanna 
bad purchased, not as in 0-1 from the last 

14) 4 B. 404 (P.O.)i 7 1. A. 102] 4 Sar. P. 0. J. IMi 8 
Sdlh. P. 0. J. 767] 4lnd. Jar, 421] 8 Shomc L. B.80(h 
7 0. L. B. 1 | 2 lad. Dee. (n. c.) 836- 
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Reddi, but from Najappa Garu and 
another \fho, aoaording to thie deed, poflB 35 » 86 d 
a share tn the Ohaodbariehip. Aaaord* 
ing to the statement in the hyiat Exhibit 
0*3 the Siddalooru family, not only never 
enjoyed the cffioe but were expelled from 
the eountry for adhering to rebeh and were 
living in exile at Oonjeevaram, near Madras, 
when the three brothers, one of them the re- 
oognised Zemindar, arranged to pay Pagodas 
2,000 for their unsnbstantial rights and sent 
this snm to them in exile at Oonjeevaram, 
It seems an extraordinary story, and I am not 
prepared to plaee mnab relianae on these 
doouments whisb are brst beard of in eon- 
nestion with a dispute between the Court 
of Wards and the family, between the years 
1816 and l8l3, as evidenee that the Zemin- 
dari beoame the joint family property of 
the three brothers. It ie wrothy of observe* 
tion that all the pedigrees begin with 
Mnkunda and do not inolude the name of 
his alleged brothers, Peddi Reddi and 
Royappah. 

As to the onstnm of impartibility in this 
family, I agree with the Diatriet Judge that 
it is established by the evidenee. The 
pedigree. Exhibit A, appended to (be Oollee- 
tor's Report of 1821, Exhibit F, shows that 
the snoeession was aoeording to the oustom 
of primogeniture, the names of the suoeessive 
Zemindars or Deshmooks being inserted in 
oireles marked yellow to distinguish them 
from the other members of the family. As 
I have already pointed out, in 1738 the 
Company dealt with Lutehey, the mother 
of the minor Zemindar, and this is also 
evidenee of reeognition of the eustom. Exhibit 
XU shows that at the death of Venka- 
tanarasimha in 1803 bis brother Booloka 
was alive, and it may be gathered from 
the letter that he did not elaim as the 
eldest member of the joint family, that the 
permanent Sanad should be in his name 
but was willing to superintend the eonduet of 
his young nephew Kodandaramiah to whom 
the Sannad was given. 

Kodandaramiah died in 1814, and the 
estate was taken ebarge of by the Court 
of Wards under Regulation V of 1804 with* 
oat objeotion, whiob had no authority to 
ta^e ebarge unless the estate belonged to 
the minor. Exhibit XIII reports that the 
Surviving oousin of the deceased deelared the 
miQor wai the rightful inheritor and that 


his rights were fully aokoowledged by the 
oousin of the dseeased. Exhibit XIII (a) 
oontains a pedigree (torn) and a statement 
taken from them. With reference to Ko* 
dandaramiab, the latimrar Zemindar, the 
pedigree states that, although he was younger 
than his four uncles, the Sanad was bestowed 
upon him according to the former usage of 
their Samasthanam. This is the clearest 
recognition of impartibility. The statement 
says that, on his death-bsd, Kodandaramiah 
oimmended the junior members to obey 
Venkataramiah who wis the eldest of bis 
uncles and they stated that aioording to 
□ sage the Zsmindaii should be in tbe uame 
of Kodaodaramiah’s minor son, and that 
tbe right of tbe Zimindar should be 
vested in him," and they coaid manage 
for him. This was signed by Nos. 2, 17, 
and 34 in the pedigree. The eldest 
Dayadi accepted the oflSoe of Manager onder 
the Cocrt of Wards but, beyond paying 
the Kists, failed to account for tbe collections. 
The Collector also reports that it was set up 
that the property in the Nizam’s territories 
bslonged to another branch of the family, 
and be vainly attempted to obtain particulars 
about it through the Risideot at Hyderabad. 
All be could ascertain was that the Keesara 
family had for a very long time enjoyed 
the Russoms and Savarams of a Zsmindari 
of 13 villages in the Combummst Harelly 
or Perganah under the title of Deshmook, 
Exhibit I (6), dated 7th October 191i). 
As be could not get the member of the 
family in the management to acciuut, the 
Collector removed him from office and put 
in an Amin, Exhibit XIV (b), 4th June 
1:16. It was at this stage that tbe kyHat, 
Exhibit 0*d, if genuine, was submitted in 
which it is sought tc lay a foundatiou 
for representing tbe property as belonging 
to the whole family and tbe documents 
0, 01 and 0 2 were put forward in sup- 
port of this case, while, at tbe same time, 
it was not denied that the estate had been 
ruled by Mukundappa. There are numer* 

OU8 inaccurate statements in tbe document. 

It is clearly an inoomolete copy of tbe 
original, if any, and is. in my opinion, 
open to considerable suspicion having regard 
to the time when it came into existence. 
The estate was harded back to tbe 
Zemindar with the outstanding balance 
on bis attaining majority on btb January 
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181B, Exhibit XI V inil the jnnior mem- 
berfi do notaeem to have taken any exception 
to this. 

Id 1824 the I^nlHofor nf Kistna presented 
a report on the Zamindaris in hia i-iatriot 
and hia report on thia Zamindori ia the 
atrongeat evidenoe in favoor of the plaintiffn. 
It is baaed nn the old pedigree in the 
otEjp, no dcub^ Exhibit A-3, the one pnt 
in oonneotion with the permanent Sinad 
and a new one rooently famished by the 
present Zemindar together with the reqaired 
explanation," After repeating the story of 
the acquisition by Mokunda and hia two 
brothers, “it Htates that it ia in the enjoy¬ 
ment of the ileacendanta cf Mukandapp^ 
as the two persona died withoot iasne. 
Vankatanarnsimha Rao.the present Z’mir.dar, 
ia the sixth person from the said Moknnd- 
appa. Althoogh there were second Ron» in 
every generation of this famik, yet it 
appears that no division of the Talaq was 
ever made betAoen them, bnt (he proSta 
derived from it were enjoyed by all reserv 
ing only to the hrat of their family the 
title of Deahmook or Zemindar.’’ Having 
regard to the facta that no sooh claim as 
this was pat forward in 1801 oragainin 
1814, and fo the fact that the estate 
balance was banded over to the Zemindar 
on attaining hia majority in lbl8 I cannot 
help doubting whether this information was 
not eapplied to the Collro^or by the junior 
members of the family rather than by 
the Zemindar. This sasoicionis enhanced 
by what took place on his death in 1815. 
He adopted a boy on his death bed and 
by hia Will, Exhibit H 2, appointed the 
boy’s natural father as his guardian. The 
Will directed him to oontinus to provide 
for the four families, the descendants of 
the Istimrar’s uncles. Exhibit H-1 is sn 
arjt addressed by the Zemindar to 
the Oolleotor to which he asked that the 
Zemindari should be placed in the manage¬ 
ment of the Oourt of Wards and ecoloaed 
a bhooiad list orlietof allowances to be paid 
wbiob, in my opinion, included the payments 
to be made to the junior branches for 
mainteoanoe. The list is not forthcoming 
bat some particulars of it are to be found 
in Exhibit H. The report, Exhibit H-.l, 
makes arrangements for the management 
and estimat«>« rhat a b dance will bs avail¬ 
able for the Zamindar oo attainiog majority. 


It dre* not appear that on this oacasion 
the family pat forward any eoeb elsims 
as are stated in Exhibit F. Exhibits X I 
and aV^I *a) show the diffioal'ies wbiob 
arose, and that the boy’s patnral father 
was placed in management nnder Regala* 
tion V of 1804. The fact that, on the 
occasion of the minorities in 1814 and 1^35, 
the Court of Wards took possession on 
behalf of the minor without objection from 
the members of the jnnior branches it 
strongly ogainst the plaintiffs’ ease, beoaaie, 
if it was joint family property, tbe senior 
adnlt male would have been entitled to 
manage. When the minor came of age 
in 1849 he was neoessarily anier the 
itflience of his nataral father who belooged 
to one of tbe junior branches. The pro¬ 
perties in the N zim’a Dominions had been 
outside the Court nf Wards’ jurisdiction 
during his long minority and disputes 
anpAFtr to have at once arisen about them. 
In these oircamstances, be joined in 
Exhibit K which provided for the manage¬ 
ment both of tbe Zemindari and of 
the Hyderabad properties by tbe 
Zsmindar and a msmber of one of 

the junior branches for a period of 
fifteen years on what I will take to bs 
terms of equal sharing. Exliibic E was 
modified hy certain other agreements during 
his lifetime. At the time of hie death there 
were disputes about to be referred to arbit¬ 
ration and, as appears from Exhibit 
dated 29th Jannary 1^55, at- the time of 
bis death he was oontending that the villages 
had been obtaiusd from him by fraud, 
intimidation, and intrigue. Exhibit X was 
only for 15 years and tbe Zimindar died 
about five years after its exeouMoo. Ou bis 
death in 18 4 his widow was put in posses 
sion by the Rsveoue Authorities as next 
heiress, apparently according to tbe opinion 
of tbe FttndHi that the nearest beir to the 
estate of a person divided from bis oo-beirs 
was his widow, Exhibit R, and set ap 
autberity to adopt under a Will. One of 
tbe junior members then filed a suit to 
recover bis one-tenth share of the estate 
treating it as partible. This was traversed 
in the re-joinder pot in by the widow, tbe 
let defendant, wbiob has been exhibited as 
Exhibt XIX. The widow entered into ^ 
ratinamak with the junior hranobes which 
wae embodied in a decree, Exhibit W, after 
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the objeotions of her mother-io law, the 20 ^ 
defendant, bad been overrnled. The deoree 
provided that the Gnatts ehoold aeeen^. to the 
adoption bv the widow poreaant to her 
hnsband's Will of Yenkataragf ava Ran, eon 
of one of the Gn tiii, that an aunaal allowaooa 
sboald be paid to eaoh of the five branohes 
and the balanoe of the eolleotione eboold be 
depoaited in Poort on aaooant, as 1 onder* 
stand, of the K^tate nntil the adopted bo; 
attained majorily. 

It was argoed before ns that the imparti* 
bility of tbe Ebtate «as aokoowledged hy 
this ooDsent deoree and that it barred the 
present snit There would have bren more 
foree in this contention if the deoreo had 
directed that the balanoe sboald be deposit* 
ed in Court on behalf of the minor until he 
attained majority Poeeitly that was the 
provision in the original icz-namah which is 
n'it fortboouiiog bat it is by no means so 
olaar in the consent deoree. Whatever be the 
effect of the consent deoree it did not, in my 
opinion, affeot the poseesfion which the 
«idow had taken as heiress of her hus¬ 
band. 

The boy who claimed to have been taken 
in adoption sued the widow to recover posses 
sion of the Zemindari in Original Suit No. 2 
of 186S in (be District Court of Guntur. 
The widow died in tbe same year and her 
daoghter, tbe alleged adoptive mother of the 
2nd defendant in this suit, was brought on 
the record in place of the widow and 
also took possession of tbe Zemindari which 
she enjoyed till her death in lb92, the boy’s 
suit having been fiually dismissed by this 
Court QD 3rd August 1872, Exhibit ^X. 

Now, tho euooesrion of the widow of the 
late Zsmindar and of her daughter after her 
was a clear denial of tbe claim of the jonior 
branches that the es'ate was either jniut 
family property or owned by the family as 
tenants in common, The possession cf tho 
daughter from H68 onwards was, in my 
opici.^r, clearly adverse to tbe ohim of tbe 
junior branches that it was joint family 
proper'y. Their case oow is that the differ* 
ent branchea had become divided by the 
suit of 1^57 or earlier, aui, if thi) i-t so, they 
are not, in my opinjon, governed by Article 
1.'7 which covers suits by a person excluded 
from joint family ptoperty to enforce a 
right to a share (herein. This Artiolef in 


my opinion, applies to salts by one or 
more members of a joint family asaiust 
other members to enforce a right to share 
therein against other cO'parcenere, and 
does not apply to a suit brought after 
partition by some members of tbs family 
against others when they have become 
tenants in-eommon and the exclusion is, 
therefore, not from joint family property 
within the m^anirg of the Article. Neither 
condition is to be found here. Tbe suit is not 
against another member of the joint family 
but against tbe ‘/nd defendant olaiming 
through bis mother as heir to tbe last Z»min* 
dar, and the plaintiff does not now claim to 
be entitled to a partition as a member of a 
joint family, but as one of several tenants* 
ill-common. If tbe suit can be regarded 
as brought l.y tbe plaintiff ss tbe heir of 
one of the tenBnts*in*oommon against the 
2Dd and other defendants as heirs of tbe 
other tenants in common, then the suit 
must be governed by tbe Article UA In 
this view tbe possession of the Zemindar’s 
daughter from 1868 to 18t»2 must, in my 
opinion, be regarded as adverse to and ex* 
olueive of tbe elaims of tbe other branches 
of the family and adverse to them from tbe 
first within the meaning of Article l44. She 
did not enter as a tenaot-in common with 
the members of tbe junior branches, but as 
heiress to her father and entitled as such (c 
succeed to tbe impartible Zemindari. Tbe 
caee of tbe junior branohes from 1868 to 
1^82 wap, not that tbe Zemindari was partible 
but that tbe euooessicc went not to tbe widow 
and daughter of tbe late Zemindar but to the 
letior Dayadr, and tt was only in 1882 that 
they altered their position and renewed the 
claim that the estate was partible, a position 
they varied during the course of tbe suit 
by alleging that it was not partible joint 
family property, but as property enjoyed 
after partition by the family ae tenants-in* 
common. The 2nd defendant’s mother did 
not enter a<» beitoH to one of several tenants* 
in oommoti bit i.ocoriously as heiress to her 
husband and her po-^session was never that of 
one tenant in oornTnon holding on behalf of 
herself and the other tenante in common, 
but adverse from the first to (be claims 
of the junior members as (enants-iD common 
and none the less eo because of irregular 
payments made to them for maintenance 
9ach payments in (boje days haying regard 
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to the notions then prevailing in Sonthern 
India aa to the natnre of impartible Batatea 
and the interests therein of the jnnior 
membera of the family were attributable to 
their position as junior membera of the 
family and quite oonsiatent with the olaim 
to hold the Estate as an impartible Zemindati 
adversely to the rest of the family. For 
the foregoing reasons, I see no reason to 
differ from the oonslnsion of the Distriot 
Judge that the estate is impartible and that 
the suits for partition are barred by limi¬ 
tation. These findings do not, however, die* 
pose of the ease, beoause the plaintiff in the 
2od suit is the nearest Dayadi and the 
nearest heir of the late Zemindar if the 2nd 
defendants’ adoption be not established, and 
he would be oonsequently entitled to suooeed 
on the death of the Zemindar’s daughter, if 
his rights have not beoome barred by limi¬ 
tation. Now, the rights of this plaintiff and the 
other members of the family as oo paroeners 
or tenants-in-eommon or as preferential 
heirs to the Zemindar’s widow and daughter 
have, in my opinion, become barred and 
extinguished under the Limitation Aot, 
but the widow and daughter having 
taken as preferential heirs to the other 
members of the family 1 do not think the 
rights of the other members of the family 
to suaoeed on failure of the daughter’s 
line have been affeated. It is, therefore, 
neoessary to oonsider whether the 2nd 
defendant’s adoption is established. There 
is really no dispute about the faotum 
of the adoption, and the only question is 
whether the authority to adopt is duly 
established. The firet question whioh arises 
is, whether the provisions in seotion 17 of the 
Indian Begistration Aot whioh requires an* 
tborities to adopt not oontained in a Will to 
be registered has any applioation to an 
authority to adopt given in Hyderabad 
outside British India by a subjeot of that 
State domioiled there. If not, euoh an 
authority is not a dooument required by 
seotion 17 to be registered” within the 
meaning of seotion 49 of the Aot, and is 
not affeoted by the provisions of that seotion. 

Now, the limits of legislative authority are 
territorial and the Indian Legislature in 
partionlar has authority to legislate only for 
British India and Bri ish subjeots in Native 
States, frima facie, therefore, its eoaot* 
meots ore not Co be fonotroed to apply Co 


[1921 


aots done outside British India even by 
British subjeots. The authorities on the 
subjeot of the territorial effeot of Statutes 
are oolleoted in the late Ur. Craie’s Statute 
Law, 2Dd Edition, pages 393—425, and I 
will only refer to Cooke v. OharUe A, Vogeler 
Oo. (5), Duhnev v. Merry ^ Son (6) and 
Sicxfte V. Attornfy General for Ireland (7), 
where it was held that an Irish Statute 
enaoting that, where one of the parties to a 
marriage was a Protestant, the marriage if 
oelebrated in a partionlar manner, uis, '*by 
a Popish priest” shall be null and void, had 
no applioation to the marriage so oelebrated 
in Austria of a Protestant domioiled in 
Ireland. The Indian Legislature might, of 
oourse, enaot that an authority to adopt, 
wherever and by whomsoever made, should 
not be recognised in India for any purpose 
unless it had been registered in British 
India pursuant to the provisions of the Indian 
Registration Aot, and we should be bound 
to give effeot to that provision, as effect 
was given in the Sutsex Peerage case f8) to the 
provision of the Royal Marriage Aot that no 
desoendant of the body of George II should 
be capable of contraoting matrimony with* 
out the previous oonsent of His Majesty, aud 
that any marriage of any suoh desoendant 
without such oonsent first bad and obtained 
shall be null and void. There is, however, a 
strong presumption against attributing to it 
any suoh intention 

The instruments of which registration is 
oompnisory under the Aot are enumerated 
in seotion 17, and the effeo's of failure to 
register are to be found in section 49. The 
documente which were required to be 
registered by the earliest Regi^ration 
Aots all related to immoveable property, 
meaning, of course, immoveable property 
situated in British India ; and it may be 
taken that the Legislature has suffioienCly 
manifested its intention that none of the 
enumerated documents affecting immoveable 
property situated in British India should 
be valid unless so registered even if 
executed outside British India, aa held 
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166] 49 W. R. 38l| R Uauion 162: 17 T. L. R. 258. 

(7) D9I2) A. 0. 270) 81 L. J. F. 0. i&8j 106 L. T. 

H^Ol. A F. 86{ 8 Jar. 708) 8 S. R. 
1084) 66 R. R. 11, 



^•1. liix] 


IHDUK OASIS. 



KIIBiBi VEMEiTiPlTri V. KiTANI 7IHKiTiEiE0i..EA0. • 


ID HickiY, Powell (9), more espeoially a« 
seetion 26 provides for the registration of 
BDoh doaoments at any time within foor 

months alter their 6r8t arrival in British 
India. 

Different aonsiderationp, however, apply to 
the provisions of seation 17 (3), which 
were 6r9t enacted in lfc71. that “aathorities 
to adopt a son exeonted after the 6ret day 
of January 1872 and not conferred hy a Will, 
shall also be registered.” That is a pro- 
vision affecting statns. The Indian Legie- 
latnre has no anthority to legislate as to the 
BtatDs of the eobjeots of Native States domi- 
•iled in sooh Statea and this provision cannot, 
in my opinion, do the well established roles 
of oonstroctioD, be read as extending to 
an authority to adopt conferred in Hyder- 
abad by a sobject of that Stale domiciled 
there, whose only connection with British 
iDdia waa that bis wife owned property 
tberec Qaestions of the validity of adop- 
tiooe made ootside British India by persons 

who are not British eobjeots may api«e in 
oor Courts not only in connection with claims 
to succeed to immoveable property situated 
in British India but also in other ways too 
numerous to mention, and it would, in my 
opinion, be altogether opposed to the accept¬ 
ed canons of oonstrootion to attribute to the 
Indian Legislature, when it inserted in the 
Registration Act what is now section 17 (3), 
an intention to interfere in any way with a 
question of such adoptions which is a matter 
outside its competence. For these reasons, 

I am of opinion that the provisions of the 
Indian Registration Act did not apply to the 
authority to adopt the 2Dd defohdane,' and 
tbftt it 16 QDDeceedary to coDBider the farther 
question whether these provisions were in 
fast complied with. 

On the supposition that they were appH* 
(9) (1869) 4 Oh. 741; 17 W. R. 449. 


cable, much manifestly false evidence has been 
adduced on behalf of the plaintiffs to show 
that the authority to adopt was takeu to 
Masulipatam and shown to the Collector 
shortly affer its execution, as well as some 
not very satisfactory evidence on behalf of 
the 2ad defendant which the District Judge 
has accepted, that, though the donee nf the 
authority resided almost eontiunocsly in 
British India after her husband’s death, the 
authority to adopt remained in the Nizim’s 
dominions until shortly before the Registra- 
tion proceedings. I do not consider it 
necessary to decide this question or the ques¬ 
tions as to the oonstrootion of the Registra¬ 
tion Act which arise, if it be held applicable 
to this authority to adopt. As regards these 
questions of construction, I am inclined to 
agree with the conolosiona of my learned 
brother whose judgment I have bad the 
advantage of reading. 

I also agree with my learned brother, for 
the reasons given by him. that there is no 
sufficient reason for differing from the 
hndiogs of the District Judge that the 

authority was in fact given and the adoption 
ID fact made. 

The appeals are dismissed with costs. 
The case le one of great complexity and 
under rule 41 of the Appellate Side Rules, we 
grant a special fee of Rs. 3 000 to cover the 
vakils fees id both 

Sadasiva Ait.b, J._Appeal No. 426 is 
egsinst the decree in Origioal Suit No. 56 
of 16 5 on the file of the District Court, of 
R-stne, sitlirg at Misulipatam. The connect, 
ed A ppeal No. 427 is against the decree passed 
ID the earlier suit Origical Sail No. 30 of 
1893, filed in the Subordinate Judge’s Court 
of Bllore, but transferred to the file of the 
District Court above mentioned in 1895. 


OSNEALOGIOAL TREE OF THE KEESABA FAMILY. ZEMINDARS OF MUNAGALA ESTATE. 

0« S. No. 45 Of 1895 on the file of the District Court* Kistna. 
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The earlier «ait No. 30 of 1893 was 6ied 
in November 1893 and the plaint is dated 
November 1893 and this earlier salt will 
be treated as the more important snit and 
the several parties will be referred to in 
this jadgment by the nambers given to them 
in the pleadings in this suit as far as possible. 

The snit has taken 25-1/2 years from its 
inseptioD before it ooald be deaided by this 
Court. The delay has been extraordinary 
even for a heavy Indian Zemincjari litigation 
in whiob great delay seems to be aaoepted as 
normal. The history of the snits op to April 
1914 is given in paragraph 22v of the Dis- 
triot Coort’s jodgment. The snit was brought 
by 13 plaintiffs belonging to the Keesara 
family residing at Sirapuram in the borders 
of the Kistna Distriat adjoining Hyderabad 
territory against five defendants. The Ist 
defendant was the Court of Wards who 
have sinoe gone out of the reoord owing 
to the 2nd defendant for whom they managed 
the suit property, namely, the ^^anagala 
Zemin Estate, having beoomea major daring 
the pendenoy of this litigation. The 2nd 
defendant is the Zemindar residing at Nadi- 
gudam near Sirapuram where the plaintiffs 
live. The defendants Nos, 3 to 5, (4tb and 5th 
defendants being^tbe sonsof 4be 3rd defendant) 
are three other members of the Keesara 
family who were arrayed as defendants 
beoause they refused to join the 13 plaintiffs 
in bringing this suit. 

It will be seen that the 2od defendant 
is the prineipal defendant in the suit and may 
be shortly sailed the defendant. As might be 
expeeted, some of the plaintiffs, namely, 
plaintiffs Nos. 1, 4, 6 and 7 have died daring 
these 26 years and three additional plaintiffs 
(Nos. 14 to I6)oamein afterwards. The suit, 
shortly stated, was for reoovery of posses¬ 
sion of the Monagala Zemindari from the 
defendant. The suit was dismissed and the 
plaintiffs are the appellants before us. To 
understand the main allegations of the plaint¬ 
iffs on wbiob they based their olaim, the 
followinggenealogieal table and oertain indis¬ 
putable faets might be referred to here. 

It will be seen from the genealcgioal tree 
(sontainiog more than 60 names) that 10 
persons (ezsluding the defendant) of whom 
8 are males and 2 are females, have been 
marked and numbered separately (with red 
ink lined eirsles round the nambers). These 
bava been reeogised as the Zemindars and 


the Zimindarnees of Munagala entitled to be 
addressed as **Rajagara” and '‘Zemindar" 
while the remaining 50 odd persons num¬ 
bered separately were treated as entitled to 
maintenanee allowanoe oslled 
The fourth Raja '(V. Ramanna) had five 
sons the eldest of whom was the fifth 
Rajah, his four younger brothers being Nos 1, 
16, 26 and 31 in the genealogiosl tree. It 
will be seen that the dignity aud status of 
Rajah or Zsmindar was held only by a 
single member of this Keesara family from 
the time of the earliest ansestor Mukaudappa 
and that it deseended in lineal primogeni¬ 
ture till the 2od Kotbandaramiah (Rajah 
No. 8). Then it dessended to his widow 
the 9th Rajah Rukkamma Row aud then to 
the loth Rajahgaru who was his daughter 
Latohamma Row. Exhibit A-1, a pedigree 
of the Keesara family prepared inlS24and 
obtained from the Masulipatam Collestor'a 
Cutoherry, is a genealogisal tree whioh shows 
the first seven Zemindars marking (hem Nos. 1 
to 7, the numerioal figures being enoloned 
in yellow line oiroles. The 3rd Rajah was, 
no doobt, the younger brother of the seoond 
Rajah, but the 2Qd Rajah's senior line be- 
same extinot and so the 3rd Rajah same 
in. The 4tb, 5tb, 6th and 7th Rajash same 
in as belonging to the eldest line though the 
4th had a younger brother, (he 5th had four 
younger brothers, the 6tb bad four nnsles 
and the 7tb had several seniors in age in the 
junior four branabes when they respestively 
SDoaeeded to the Fergana Estate. 

[His Lordship here examines the history of 
the Zemindari from the time of the first Rajah 
and states his eonelusion as to the nature of 
the estafo as follows :—] 

On the 6th August 1835, the 7tb Rajah 
made his Will, Exhibit H-2, in favour of his 
adopted son, Kothaudaramiah No. 2, the 
8th Zsmindar as followe 

[His Lordship after setting out the terms of 
the Will, proaeeded as to the Rajahs’minority.] 

He, therefore, attained his majorityou some 
day between 7(h August 1848 aud 5th August 
1849. Co the 14th April 1849, the Rajah aa 
the seoond aiguatory and nine other persons 
belonging to the Keesara family ezesuted the 
Samakbya (agreement) Exhibit K, in the 
preseooe of the Taluk .Taehildar. 

[Here hie Lordship sets out the sirsunstso* 

•es leading up to the eiesution of Exhibit K*T 
Now, let na see what ths arrangement ItisU 
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18. It alaba the Mooagala Zemindari, ood- 
sistiDgofaboat 38 villager, situated within the 
tompany e jurisdiotion with three soiail Taluks 

oontaimng about 11 villages iu the Ni^am’8 

doniipions belonging to the Keesara family. 

Ihe inoome from the British Indian villages 
was then about Rfl. 10.000 annually, where¬ 
as the inoome from the Native State villages 


.- uie iNative State villages is a daughter renorfAd tn h. «- ?, 

*eems to have been about Hs. 600 to R«. HOO w.*k ,a \ 

(bee Exhibits XXIV (r) and XYVra ^ to the debts of the 

and AZXi and the estate it anoears thar j. . . 


/O r. . .. .- *ko, vuy lo tvs. euu, 

(bee Exhibits XXIV (c) and XXXI and the 
evideD.e of U. W. No 15). The doocmeot, 
Exhibit K, eays that ihe management of the 
total inoome for the 15 years between 1st July 
1849 and let July 1864ebould be as follows 

Ifia/ ‘0 1st Jnly 

1004 the Rajah Zemindar Xothandaramiah 

of Mupagalaand Venkatakrishniah of the 3 rd 

branoh (No. 15 in the genealogical treel were 
10 manage the joint income ; 

1859\h"''°R ■'“J *“ •'“‘y 

1859 the Rajah Kothaodaramiah aod one 

other man to ba eeleoted from sir of the 

fiignatoriee to manage ; and 

(3) From l.t July 1859 to 30tb .tone 18(31, 
the Aemmdar Kothandaramiah again and 
one person to be seleoted by the throe rema-n. 
ng a,gnator.es of fiihibit K. to manage the 

111 dob.'"’”'' provides that 

ell debts .n.nrred till then shonld be aeaept- 

ed as payable by these three sets of two 

managers in eaoh set (the Zemindar being 

alwaye one of the two managersj ao that the 

•et apart for the maintenan.o of the five 

bMomt' aff f.1”* ‘0 

become after the expiry of the 15 years’ 
wTtbi’n 

weX\Xe7„‘et' 

tOOD the young Zemindar eoomo to have 

enfofl ‘’"'"’'■eo oaah to 

i°n.nL f f Bhoolad, the 

“amounV” ““‘“ootod 


Zemindar, and Rokkamma. his widow, aged 
reepeot.vely 45 and 21 years, are at pease 
with one another and willing and abU to 
moi.oy,,. the e.t .tc with the assialanaeof snob 
male members of the family and old eervanta 
as have been all along in their interest 
The only off-epring of the deceased Zsmindar 
19 a daughter reported to be 6 ve years old 

II/.AL la 


While these disputes were going on this 

to th« n fiibibit R. 

PPBwe that Gopaama, the mothn of (ha lata 


- %vr auo uuuta or toe 
estate it appears that the late Zemindar bad 

in hia lifetime made arrangementa with 
Oonaguntala Seetaya, a Sowaar of Joggay- 
yapet. by making over (o him the nanfroot of 
oerta.n villages both for the liqnidation 
of the debt and for the annual payment of 
the whole fetthcuth of the estate ” ^ 

nhl ‘o “le estate itself, I see no 

objeot.on to its release from atlaobmont and 

return of the several villages to those partiea 
nnder whose enjoyment they ware at the time 
of the death of the late Zemindar, that portion 
wh.oh was in the hands of the late ZsLndar 
being g,yep up to Ithe mother and widow ” 
TU opinion of the Panditi of the Suddrr 
Adalet appears to aecuh that unier the 
Hindu Lnic the estate of a person divided 
/rf>« All ro.AcM W.o dies Uaiing no snaU 
heirs devohe first upon his widow and 
then upon his daughter^ This was in 

January 1865, evidently in accordance with 
the above opinion of Pandits and treating the 
^amindari as impartible estate 
which belonged to Kothandaramiah No 2 
who was divided in interest from the other 
our branches of the family (see the decision 

Jh V Ooaueil in 2ara Kumari v. 

Ohaturbhuj Narauan Singh (lo) the estate 
was pot into the possession of Rokkamma 
the widow of Kothandaramiah, in U56 itself’ 
Thereupon the members of the other four 
families seem to have brought 6 ve suits. 
Original Suits Nos. 5 to 9 of 1^57. We have 

^he records (Exhibits B, XIX W 
and Vy-O in two of these suits. Exhibit a is’ 
the plaint m Original Suit No. 9 of 1857. 

The plamtiffa m that suit belong to one subl 
branch out of the t«o eub branches of one 
of the fave mam branches of the family In 
the plaint it is alleged that the Nizam’s domi- 
mon villages are m the enjoyment of the four 

branches alone and not of the senior branch 

in whose name the Munaffala 7.»m:^A ■ 

(10) ?0 I«d.CaK.8id; -liC. I?79 (P 0 

A| L. J* 1034| 17 Born* L. B. 1012t 22 n i r 
(1916) M. W. N. 717. fi h l dz. ‘‘ ««! 
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proprietorphii> is registered The plaintiffs 
sne for their oce tenth share in the 33 villages 
yielding an ineome ot aboat Bs. 13,600 gross 
and Rs. 9,000 net. The last sentenoe in the 
plaint says that even as regards theone hfth 
share of the senior bransb, the plaintiffs and 
the other members of the other foor families 
are the next retergivnert as the fenior line 
beeame extinst for want of male issue. (The 
widow Rnkkamma is impliedly acknowledged 
to be the widow of a divided member entitled 
to inherit hie estate). In Exhibit XIX, 
Rnkkamma Rao gave a “re-joinder " written 
statement in which she denied that the other 
four branohes had any share in the proprie¬ 
torship of the Mnnagala Zsmindari and 
stated that the other four branohes bad 
admitted long ago before the Colleotor that 
they were entitled only to Bheotod (main 
tenanoe allowances), that the plaintiffs and 
others have aoknowledged that they were 
living separately, that “ when my husband 
has executed a Will in accordance with the 
Hindu Law kinsmen who are not entitled 
have DO right to say that it is contrary to 
law,*’ that the words “ Rajah ” and “ Zemin¬ 
dar ” apply only to the “Rajah who is 
exercising ovetlordship” and that the 
plaintiffs owing to lack of such ownership 
cannot get the titles of Rajah and Zemindar. 
In fact, the divided status was clearly admit 
ted by both sides and the only question was 
whether the estate of Munagala was a parti¬ 
ble estate or an impartible estate. Then, the 
widow who had in the meanwhile pretended 
to have adopted a boy, one of her husband's 
eousinp, compromised all the suit^, the 
principal terms of that compromise being 
recited in the judgment, Exhibit W , dated 

March I8d8. The terms are that though the 
other four families were receiving only each 
Rs, 400 for their ’'maintenance allowance” 
till then (the Rs. 560 mentioned in Exhibit 
K. had been reduced to R^, 400 under 
Exhibit T. Series in 1857), it was agreed 
that the Rs. 4C0 should be increased to 
Rs. 500, that the plaintiffs in Sait No. 7 of 18&7 
(representing one of the two eob-branoheB 
of one of the 6ve familieel was entitled to 
Rs. 250 maintenance accordingly, that the 
widow should spend Rs. 50 j for the mainten. 
ance of her own first branch, that she should 
meet the other usual expenses including 
lectifals of deities, eetablisbment charges and 
90 on and that she thould depont th$ tapingt 


till the age of 18 years comes (o the adopted 
son ” to the credit of Muoagala Purgaoa. the 
The original roeinamah itself is not before ns. 
The recital of the terms io paragraph 5 of 
Exhibit W., leaves it rather obscure ae to 
whether the other four families had any 
share io tbe proprietorship of the Zemindari 
tboogb tbe maioteoanse allowaooe of each 
of the branches, namely, Rs. 500, was tbe 
same amount as that which the widow Ruk* 
kamma herself was to take out of tbe income 
for maintenance of the senior branch. Tbe 
provision, however, that tbe savings ebonid 
all be with her till her alleged adopted 
son attains the age of 18 years and that 
tbe whole management of tbe Zemiodari 
should remain with her seems to negative 
the idea that the other four divided branchee 
had any claim on those savings or any 
claim in tbe Pnrgana except that of obtaio* 
ing maintenance out of his income. It seems 
to follow that they bad no proprietorship io 
the Zemiudari though they might have been 
oo-sbarera in the sense in wbiob before Sariaj 
Kuari V. Dearai Kuari (11) persons entitled by 
custom to maintenance allowance from a 
Zjmindari estate as being descended in tbe 
junior lines from the common ancestor were 
loosely talked of as co-ebarers though there 
was really no oo-paroeoary in tbe strict sense 
and no right to claim partition. The other 
four branches thus did not press their claim 
to a division of tbe Z ^mindari and abandoued 
tbeir claim to recover past mesoe profits 
whioh they were entitled to get if they were 
really proprietary divided oo sharers with 
Rukkamma and her husband (see prayer in 
Exhibit B., the plaint in wbiob such a claim 
for mesne profits* is made) In the compro¬ 
mise, shares in the savings out of the whole 
income whioh may be received by the widow 
Rukkamma till the alleged adapted son 
attained majority ate not expressly recognis¬ 
ed or reaervad in favour of the four divided 
branchee. Tbe reasonable oonstruotioD of tbe 
compromise transaction seems to be that tbe 
members of the other foor divided branches 
admitted tbe Muoagala Z^mindari to be a 
separate and (not a jointl impartible estate 
wbiob bad descended to the widow of 
Und then to the eon alleged to have 
been adopted by her to) the previoue 
Zemindar Kotbandaramiab. Tbe fact that 

(11 10 A. m 15 I A. 5'i 5 Sar P. 0. J. 180i 18 
Ind, Jnr. 218} 0 Ind. Doc. 183 (P. 0.). 



Vti. lix] 


INBUK OASIS. 



REISlBi TCNRaTIPaTTA t. NiTANl TEKEiTiRiNOA RAO. 


the fall proprietorahip wag exeroised by 
Rakkamma Rao at ono) ia shown by 
Exhibit 3 and 3*A, she as Zemindarui, bavin? 
taken steps to digposaess her haebind’s 
Onatii (who were enjoying some of the lands 
aa ryots in the estate) of their ryoti land for 
their non-payment of the rent of Oist doe to 
her as Zsmindarni. (One of the plaintiffs as 
plaintiff s witness admits that she dispossess¬ 
ed them for two yeare). 

After this flompromiae in lt58, Rnkkamma 
Rao treated the estate as her own exelaaive 
properly tboagh her hasband’s divided 
kinsmen went on intrigoing against her. 
This is what one asaally expects where a 
widow eooeeeds ad impartible estate and 
male agnates of her baaband are alive. 
Exhibit XXE sho ws that in 1865 she pablish • 
ed notices IQ the District Gazette that her 
hnsband’s Q/iqI'.i were trying to Oia‘>e loss 
to her estate. Shortly before her death, on 
the ICth May 18d.-, ehe wrote letter Exhibit 
XXII to the District Collector acoasing her 
hasband e Onatis of having poisoned her and 
etating that she has made over the Zemin 
estate belonging to her “ according to Dharma 
Sastra” to her daughter Latchamroa. It 
will be seen that ehe ignored the adoption 
referred to in Exhibit W. She seems to have 
died the very next day at 4 p. m. The alleged 
adopted son Venkata Ragbava Hao, had 61ed 

Suit No. 2 of 1868 in the Civil Ooarr, Gantar 

District, for recovering the Zemin right 

• • • • • 

*^®tighter Lalohamma whn became the 
lOtb Rsjagaro Z.mindar having e’lcc^’eded 
against the alleged adopted pod of her mother 
by the jndgment of the High Conrt, 
Exhibit XX, began to manago the estate 
very ably and gradu-lly raised the income 
from aboat Rs. 10.000 to Rs. 50,000 or 
R3 '0,0uu. 

• • • • • 

Meanwhile, Latobamma Rao’s boeband wbo 
was himself a Deshmnki living at Thoror 
in the Nizim’e Territory (aboot 100 miles 
distant from Nandigoodem) died on 15th 
May 1875. About a week before hie death 
he went to a village called Vavilala (aboot 
^'^lant for bis ancestral village of 
for treatment by a native physician 
there. He bad been eaffering for aboot 
months from iheomatism and rbeomatic 
over, and dropsical symptoms had set in 
accompanied by swellings in hands and legs. 
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On the lOih May 1875 at Vavilala (his 
wife Latchamma being then at Thoror) he 
executed in her favjor the deed of authority 
Exhibit XX attested by four witnesses 
including hie own natoral father of the 
Rapaka family (he having been himself 
adopted to the Nayioi family) of the four 
attestors one ie a Deehmoki and two are 
Disapaodiae or Karnam?. The foorlh is 
the eieootants furohit and the writer is 
Seeniah whose brother was employed under 
him. On the 11th May 1*75, he reported 
by Exhibit XXVlI that he had given on 
the previocs day authority to bis wife to 
adopt. This report wag sent to the Aval 
Taluqdar who corresponds in the Nizam’s 
Dominions to the District Collector. Then 
he went back to Thoror where bis wife 
wag staying and reached the place at about 
8 A, u. on ths 15th May 1875 gave into her 
hands Exhibit XXV (the authority to adopt) 
and died the same day at about 12 noon. 

• • • * ^ 

It will be seen that, from the 11th May 
1818, when Rokkamma Rao died till 1883 
when she made tbi.s adoption Latchamma 
Rac bad been enjoying the Munagala 
Zemitidari as he:r of her father ard as an 
impartible undivided and separated Zamindari 
estate for more than 15 yeare. Her 
father’s Keesara kinemec could net enjoy 
peace of mind when a woman who had 
become by marriage a Nayioi was enjoying 
the estate i'hougb they bad abandoned 
in lt58 their oUim ir. treat it as partible 
as a “ hopeless ” contention (po« Exhibits 
W, and XX' they ssem to have in Eubruary 
187 j (jn-t before 12 years elapsed from 
Li-ohuujma’s taking pos'ession) tried to 
indooe the B >ard o| Revenue to dispossess 
Litohamma and giv^ the Z mindari fo 
them hut they fallen [see Exi-ibit VII v6 ]. 
Ther, in Jine IthO, (after ehe bad enjoyed 
for 12 yeh^^) 1,1 ey the arzee Ex¬ 

hibit Vll (f) to G vi-rnment directly. Para- 
giaph 8<f this peiiiioD admits that the 
Z-minUhri was aoqoired by a progenitor 
fpom the Nixim 2l0 years «go. vThis 
shows that it is an anoii-ot Z miodari.) 

In paragraph 13 they admitted that the 
family became divided, that the Mooagala 
Zemindari sbouH be * governed ' (that is 
as if it was a chieftain's estate) hy the 
" 6r»t family heir ” and that maintenacce 
should be given to the divided junior 


094 


[1921 


iKbtAir OASlBS. 

KBEflARl VEMKlTiPlTT V, HiTiMI VlNKlTiRiHGl BiO. 

membere Paragraphe 24 and 25 andthe 1st stating that from 1855 for 27 years she and 
paragraph of 30 are as follow : 24 The her mother as heirs of her father had bssn in 

reason why an anoient Zemindari oannot enjoyment (lo the knowledge of her father’s 
be partilioned is, that by partition it goes agnates) of the separate property of their 
to pieeee. beeomes eompletely mined, and father and that her father’s agnates had not 
for some reasons it will beaome destroyed only no right at any time, bat their 
or alienated, eto. That is. it means that alleged claims as co-sharers were hopelessly 
a Zemi^an 18 always an undivided estate. ” barred. The Oolleator in the same year 
25. While there are male members in 1882 sent to the plaintiffs the order Kt- 
the family of the propoeitas. and when hibit VIII (/) direeting them to goto the 
It 18 elear that it eannot go to female Civil Ooart if they had any grievaneefl 
issae or be alienated, the astmg Oolleotor and not to obstmet Latehmma Bao’e enjoy, 
of tiietna Uistnet by a mistake made over ment whieh bad oontinaed for 14 years, 
toher tberighttothe aneientSamastbanam I shall, at this stage, give my oonolneion 
(estate) whieh ought to belong to as. on the two qaestions. namely, (a) whether 
Iberefore, the respeot and name of onr family the Managala Zamindari was and is an 

destroyed. " impartible estate. (6) whether the plaintiffs’ 

dU. Ihe said Latehamma by her aots elaim to treat it as a partible estate, in 
eommeneed to eanse loss to the estate, whioh they had rights as ocsbarers beeame 
Ihe Qot of giving three villages to a barred and when it so beoame barred, 
woman named Cbinna Botohakka in the On the Brst question, nameroos aathorities 
Mflond family is one which is ootside the were quoted on both sides. I do not think 
■sope of her power. Her strength lies in the it nesessary to consider them elaborately, 
adviee of her servants. She is behaving It is, in my opinion, a qaestion of fact 
in an improper manner bnt not in a to be deeided on the whole of the evideoee 
virtoons manner. For these reasons we in each ease No one oireamstanse is 
are entitled by Dharma Sastra ’ toobstroet oonolasive. Whether it was an anoient 
her ro&Dagement and to attempt to remove Zemiadari ie one oiroamstaoae to be osn* 
her, above seeme to eontaio a aidered. Whether it was in the nature of a 

eiearer admission that this was an imparti- military teoare is another iiroomstaniei 
ble estate^ that Latohamma^e father's Whether there bad been a eonOieation end 
Onaiit were all divided and that Latohamma re^grant whether the British (Jovernment 
had been strong enoagh to enjoy the pro- divided the estate and re-granted the 
perty as exclnsive heir of her father after divided portions to strangers or to junior 
her mother s death for more than 12 members, whether it had passed by sale 
years notwithstanding that these people or gift from the family wbieh 6rst held it 
were trying to obstruot her manage* to another family are all oireumstaDoea to 
ment and attempting to remove her. They be considered and the dnal eonelusion must 
made a farther attempt in 1882 by petitions rest on the evidence taken as a whole, 
[Exhibits VII (/f) and (e)} to the Colleotor The course of desoent for several generations 
and the Board of Revenue to dispossess her,” in the line of primogeniture without parti* 

It wae in these petitions of 1882 that tion notwithstanding that there were agnates 
they set up for the drst time after 1858 of the reigning Zemindar belonging to 
that the Zemindari was joint property, not. junior branches, is, of eonree, Ihe most 
withstanding that they refer in paragraph important eonsideration though even that 
9 of Exhibit VII (d) to their former ancs fast may not be taken as oonslusivs. The 
of l8o0 which acknowledged the Zemindari inner oonvistion of the membere of the 
to be a separate impartible estate. In fact, family as shown by their oondnetand their 
between the date of Exhibit VII (c) (June declarations from time to time especially 
1880) and the dates of Exhibit VII (d) when there wae no dispute is, of eoarse, a 
and (s) (18S2) they seem to have been very valuable test. When such deslaratious 
advised to re assert their hopeless claim of were made by the members of the jonior 
lb57 which they bad abandnoed in 1858, brauobes against their own intereete, they 

In May l8o2, Rajah Latehamma Rao wrote of coarse, of great valoe. What they tried 
Sibibil KKC setting out all the facta and to put forward whan or after an aetnal 
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litigation had aointneDisd is of ?6ry littlo 
yalao tboagb^^ their sobseqaent oondaot 
in giving np hopeless*' oontentions is of 
maeb value. In this ease, I have come to 
the olear eonslnsion on the ovideofle as a 
whole that the District Judge's view based 
mainly on the important dooumentary 
ovidenae from 1(387 to 1882 above set out 
is aorreot, namely, that the Munagala 
Zemindari has been always an impartible 
Zemindari wbiab has oome down in the 
desoent of lineal primogeniture and that 
it was the separate property of Rukkamma’s 
husband at hie death. He bad, no doubt, 
agreed^ in Eihibit K. that its pro6ts sbculd 
be mixed up with the relatively very 
^all proBte of the divided Hyderabad 
Deshmuk property belonging to himeelf and 
his agnate relations and be held in eommon 

for a period of 15 years from 1849 for the 
purpose of dieobarging debts inourred 
during his minority by bis natural 
father and by bis other agnates but the 
ownership of the Munagala Zsmindari 
remained, however, vested in him separately, 
there being nothing in Exhibit K. whioh 
made that estate also partible or divisible 
property, the arrangement in Exhibit K, 
haying been modiBed even in bis lifetime 
and baviog eeased to have any forae at bis 
death, whioh took place long before the 
expiry of the 15 years’ term mentioned in it. 
it was superseded at onoe by other arrange- 
ments by whioh the enjoyment of some vil¬ 
lages was given to the four branohes for their 
maintenanoe and the enjoyment of two 
villages was given to the Sonoar for olear- 

0 ^ *be deoision 

't D 1 ^ ^ enjoyment 

of Rukkamma and Ditobamma, the property 

beoame vested in them as heirs tc the 
separate estate of Bukkamma’s husband. The 
Uot also that the Court of Wards oame in 
first in IpH and then again during Ruk- 
kamma s husband's minority is wholly against 
toe alleged eo paroenary tight of the agnates 
of the other four branohes, the Court of Wards 
haying no power to take possession of an estate 
" I* ™ ^be property of an undivided family 
hbless all its so pareeners are disqualiGed by 

. (we seetion 17 of Madras Aot I 

whioh expressly 
D.** f implied in the former 

gulation Vof lb04 and what was followed 
in praetiee by the Court of Wards even before 


Act I of 1902 was passed. The appoint¬ 
ment of managers and guardians oan be made 
under this Aet only if the disqoaliBed pro¬ 
prietor is the sole proprietor of the estate 
taken obarge of or if all the eo*paroenary 
proprietors were disqnaliBed). The vague re- 
ferenee in Colleotor Robert’s Report. Exhibit 
F, to enjoyment by all the branabes (though 
the eldest in the senior branah alone is ad¬ 
mitted even in it to be the sole Zemindar) and 
the referenoe in some other doouments to a 
sort of 00 paroeoary among the 6ve branabes 
are not. in my opinion, of mooh value as it is 
well known that, prior to the well known 
deoision in Sarlai Kuari v. Deorai Euari 

(11) followed in the PiV/ipore ei$e [fenkota 
Surya Hahipati v. Oourt of Ward$ (12)', 
there was an erroneous idea that, notwith¬ 
standing that an estate was impartible (and 
the agnates of the junior branshes oanoot, 
therefore, sue for partition), they oould be 
oalled undivided ao paraeoers and were so 
styled even in judiaial pronounaements (see 
the way in whioh this aootention about their 
right as ao paroeners and ao-sbarers ^asstated 
as following from judgments of the Privy 
Oonnoil itself by the Allahabad High Court 
at page 277 of I. L. R. 10 Allahabad 272 
[Sarta; Kuari v. Deoraj kuari (U)] that 
Court styling the right of the junior branohes 
to be dormant ao-ownership—see also 
9 Madras Law Journal report of the 
PitUpore cate [Venkata Surya Mahipati v. 
Oourt of Wards (12)1, where it was deBnitely 
met and negatived by their Lordships both 
during the argument and in the judgment, 
notwithstanding that Mr. Mayne strenuously 
contended that at least the long course of 
Madras deoisions whioh prohibited alienation 
by a Zemindar enjoying an impartible estate, 
the prohibition being based on the theory 
of'dormant ao ownership" in his agnates, 
may not be disturbed so far as Madras estates 
were eonaerned Even if Exhibit F. be 
ooDstrued as an admission by Rukkamma's 
husband that the Munagala Zemindari was 
00 parcenary property, the faots that Ruk- 
kamma and her daughter inherited it assert¬ 
ing that it was Kotbandaramiah's separate 
property and that they enjoyed it as suah 
for 25 years aontinuouely, their possession 
being statedly adverse and exolusive oreated a 

(12) 9 U. L. J. 8up. Ij l Bom. L. E.277| 23 M aaa 
8 0. W. N. 416; 7 3ar P. 0. J. 491; 2Q I. A. 83 (P C 
8 lod. Doo. (n.«.) 276. 
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bar wbioh destroyed the rights other father’s 
divided agnates and vested in Rakkamma and 
Latohamma preeoriptive rights in the estate 
(see Freeman on Co-tenanoy, seotions 228 to 
2:^0), Id M^a Vengamma v, Milta Ohelamioh 
(13) it was held that a Hinda widow oonld 
obtain by preseription a woman’s estate in 
property as if it was the separate property 
of her basband, if the title she asserted 
(during the time when presoription was 
maturing) was the title of a widow hold, 
ing the property as representative of her 
busband's estate see [also Bapanuyga v. 
Peddicholamoiya (14}J. I am unable to 
aeoept the sontention of the plaintiffs that the 
fast that Rajah Latohamma Kao and Rajah 
Rukkamma were paying them allowances 
{Bhooiad —maintenanoe) in aooordanoe with 
the deoree Exhibit W. prevented the enjoy, 
meet of the ladies being adverse to their 
elaims to be oo.sbarers thereof. (Nor do I 
think it neoessary to notioe the equally 
untenable sontention on the defendant's 
side that because Latohamma Rao entered 
in her asoount books the eaid payments tO' 
wards maintenanoe as presents, she presorib. 
ed for a higher estate than that of the 
daughter of a separate owner who had inherit* 
ed as bis heir). That even the plaintiffs in 
this ease aonsidered their ease of partibility 
and oo.paroenary difBault to sustain is shown 
by their setting up one of them to bring the 
second suit on the bssie of the estate being 
a separate impartible estate and aNo by their 
artsorupulnoR Uw agents having oreated frr 

them doemrients Exhibit* G L series, GG 
series and entries in Exhibits A A - 4 and A A 5. 

1 generally eonour wiih the reasons given by 
the learned Distriot Judge in paragraphs 
b9, i5, the last senteioe in paragraph 129 
and in paragraphs 143 io 51 and I agree for 
those reaeotis in bolding ibat these are false 
doouments. 

I shall now oonsider the Ts^ue* Nos 7 in 10 
in thia ease which relate to i he questions eon* 
neoted with the faot of the defendant’s 
adoption by La ohamnsa and of the authority 
to adr pt alirtfid *0 have bten given to 
Lata>bmma by her husband and of iis 
validity The 6th issue is partly based upon 
the defendant's allegation that, besides the 
written aoihority, Exhibit k5. given by 

(18' 16 lad. Cos. 17i SO H. 484| 23 U. L. J. 168| 12 
M, L. T. 

(U) 9 M. L. J. 33. 


Latobamma’s husband, he had also given 
her an oral authority to adopt. That oral 
authority was, however, found against by the 
learned District Judge I entirely sgree with 
him as only two witnesses {.Exhibits XLII 
(e), XLI (aa)] speak to this oral Will wbioh 
is alleged to have been given at Tborur 
before Latohamma’s husband went to the 
small village of Vavilala and it is quite 
unsafe to aot on the oral evidence of such 
ordinary witnesses in an important and heavy 
oase like this. 

The other part of the 6th issue relates to 
the genuineness of the alleged written author* 
ify, Exhibit 25. 

• • • • 

The geouinese of Exhibit 25 beiug, in my 
opinior, beyond doubt, its validity and also 
its admissibility in evidenoe are attacked on 
the ground that it was not properly registered. 
It wap, as a matter of faot, registered after a 
very elaborate enquiry by the Acting Sub* 
Registrar of Bezwada in Deoember 1?92. It 
was presented to him for registration on the 
20th August 1892 by Nayini Ragbava Reddi 
(the defendant’s natural father) the defend* 
ant then being a minor about 14 years old. The 
registration is, however, oontended to be illegal 
on two grounds: ftTitly^ that this aotbor* 
ity to adopt exeouted out of British India in 
Thornr was not presented for regietration 
in Bizwada within four months after its 6rat 
arrival in Biitish India as required by eeo* 
tion 26, o]au*e (/>) of the Regiscratioo Aot of 
1877; lecon-ili/, that it was not presented for 
regisirition by any of the three persons who 
are entitled to present the same under seo* 
tion 4 I i2/ of the Registration Aot, namelyt 
the donor of the authority to adopt (who 
died in 187i>) or the donee Latohamma who 
died in 1892 or the adopted son (the defend* 
ant) but by the defendant’s natural father 
who was not even hie lawful guardian. For 
(be defendant i( was argued (a) xbat Exhibit 
25 having been executed in the Nixxm s 
Domintoos by Nayini v enkaiaramayya 
domioiled in the N tiin’e territory to his 
wife Lttohamma who, of eoorse, was aleo 
domioiled in that territory like her hoebaud, 
seotioD l7 of the Indian Regietration Aot, 
olause t3), wbioh makes the authority to 
adopt a son oompuleorily registrable did 
not aiply at all to Exhibit 25 as eeitlon 1 > 
elanee (3) must, aooording to reasonable rnlei 
of InterpretatioOj be oon8ned to aothoritioi 
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ffiven by a oersoD domtoiled lo British 

India. (61) Even if eeotion 17 applied to 
ibis authority, it, as a matter of fact, oame 
into British India only on 22nd April 892 
within foor months bsfore it was presented 
for registration on 20th Ao^ast. (62) The 
time limit of four months io seetions 23 and 26 
does not apply to authority to adopt when 
presented for registration under seotion 41 
(2) by a psrson other than the dooor of the 
authority, (c) Even if the Snb Begibtrar 
erroneously thought that it was presented 
within four months of its arrival io British 
India ones be effestei the ragiatratioi bis 
irregoUrity in having registered it was 
eared by sooiion 67 of tho Rsgistration Aefc. 
(d) The defendant having bsen a minor the 
presentation by tho gaardian for him in bis 
interest ia allowed by law. (e) His natnral 
father who was hie father’s nearest agnate 
male relation and was also his df fdcto 
gaardian was entitled to present it and, even 
tboagh the defendant had bsen adopted 
away, bis natural father was entitled in law to 
aet as bis gaardian in all the steps neoessary 
be taken to have the adoption established 
andbenee.the natnral father’s presentation on 
behalf of the dsfeodant is a proper preieota* 
tioo. 

Oo theqnsslioo of fait (that i», whether 
the dooument earns into British India at any 
kirns more than fonr months before its 
presentation for registration in August 1892), 
X agree with the Distriet Judge in answering 
the question iu the negative. 

• • • • 

On this finding it is nnuessssary to oonoi* 
der the other legal qosstions argued on both 
sides exiept the question of ths validity of 
the presentment for registration by the 
defendant’s natnral father assum’ag that 
registration was neiessary to make it ad- 
mieeible and to give it validity. On this 
last question, nauaely, whether seotion 17, 
olauee (3) applies at all to a dooument exe* 
outed out of Britieh India by persons 
domisiled out of British India, I am imlined 
to agree with the oontentioo of the learned 
Advooate-D-aneral that eeotion 17 of ths 
Registration Aot whiah makes oompulsorily 
registrable oartain dooumonts (souoals)rily 
registrable dooamsnti bsiog uolsr neosioa 
49 inoapable of affssfiiog innoveahU pro 
party or oonferring powsr to adipt or of 
being reisivei in evilenie mU)s eo regls* 


tered) was intended to deal only, (a) with doeo* 
ments relating to immoveable property eitoate 
in British India (elause (1) of eeetion 17) 
and (6) with authorities to adopt eieauted by a 
person domioiled in British India (oUuse 3). 
As regards the oonoeasion given in seotion 
26 to have oertain doonments, inclnding an 
authority to adopt, eieanted out of British 
India, presented for registration within four 
months after it is brought into British 
India, it wa*, in my opinion, iotended to meet 
the ease of a person domioiled in British 
India travelling abroad (in Europe or 
Amerioa, eto., or even in a Native State on 
a pilgrimage) and enddenly findibg himself in 

a bad slate of health, exeoating an authority 

to adopt in favour of his wife to be need by 

her. The observations in some English Casas 

[OooA-8 V. Charlet A. Vog'ler (5), Dulineu v. 
hJerrv .1- 5on ^6) and Sxifle v. AttornevQeneral 
for Jrtland (7) seem to me to establish that 
the Legisiatnre oonld cot have intended to 
make validity of a power to adopt exeonted 
in a Native State by a person domisiled 
within the Native State depend npon its 
being registered in Britieh India, or even 
its admissibility in evidenae without regie, 
tration depend upon its having been regis¬ 
tered in British India within fonr months of 
its arrival therein. I shall take a oAse to 
illnstrate what I mein. A., domisiled in the 
N zAm’s territory and holding large pro¬ 
perties therein and owning no property in 
British India, gives bis wife authority to 
adopt in 1875 and dies at onse. His wife 
adopts assordingly a son B. io 1875. Two 
years afterwards, she starts on a pilgrimage 
to Benares, Rameswaram an! other places 
and sarries with her the box oontaining 
all her papers insluding the authority to 
aiopt and retnrns to her native plase after 
the pilgrimage in 1889. Then, in 1900, her 
hnsband’s brother C. who bad settled hi 
Madras as a trader in 1865 dies io Madras 
leaving no nearer heir than hii brother’s 
adopted sen B. residing in the Nitim’e 
Territory. Can it be argued that the au- 
tbority to adopt given by A, (whisb validates 
the adoption of B. under the Hindu Law) 
eannot be proved and is notvalid besause it was 
in the adoptive mother’s luggage box forming 
part of her luggage during her pilgrimages in 
1877 and had not been registered in British 
India within four months of that date P Is a 
person io lose bis right as beir because bg 
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•onld not prophesy th»t, 23 years after bis 
adoptive father gave his adoptive mother 
antboriiy to adopt io the Nizam’s Dominions* 
he might have to prove and establish the 
adoption in a British Indian Court ? I 
think that if the status of a person as an 
adopted son has been established as valid in 
the domisile of the adoptive parents* that 
adoption must bo held valid aosording to the 
principles of International Law in all other 
plates where there is no express Statute Law 
to the iontrary effeet. In Maxwell on 
Interpretation of Statutes* Chapter VI, the 
whole question is eonsidered. I shall quote 
a few passages therefrom. A State “has a 
right to impose its legislation on its snbjeets 
—natural or naturalised—in every part of the 
world, ’ On suah matters as personal 
status or eapaeily it is understood always to 
do so.” “ In the absenee of an intention 
•learly expressed or to be inferred either from 
its language or from the objeot or sabjeot* 
matter* or history of the enaotment* the pre¬ 
sumption is that Parliament does not design 
its Statutes to operate on them ” (that, is, 
even on its own subjests) “beyond the 
territorial limits of the United Kingdom. 
They are, therefore, to be read usually as if 
words to^^ that effect had been inserted in 
them.” “Every Statute should be so inter¬ 
preted and applied as not to be inoon- 
sintent with the Comity of Nations or with 
the established rules of International Liw. If* 
therefore the Legislature intended to exceed 
its jurisdiotion* it muet express its intention 
with irresistible olearneas to induce a 
Court to believe that it entertained it. All 
general terms must be narrowed in construe- 
tion to avoid it.” "lo general, Statutes 
must be understood as applying to thots 
only who owe obedience to the Legitloture 
which enaete ihem^ • • that is, its own subjects* 

** but that, as regards aliens resident abroad, 
the Legislature has no concern to protect 
their interests, any more than it hoe a legiii- 
mate power to control their righte.** 

I shall now deal with the remaining con¬ 
tentions on the question of the validity of 
the registration. I am unable to agree with 
the learned Advocate-General that the 
plain words of section ^3, that all documents 
other than Wills ought to be presented for 
registration to the proper officer within four 
months subject to section ^6* do not apply 
lo autboritiM to adopt and that the langq. 


age of sestioD 41, danse (2) overaidee the 
language of seotion 23* and that if the son* 
ditioos mentioned in section 41* clause (2) 
are satisSed, the document ought to be regis¬ 
tered without reference to the time limits 
mentioned in sections 23 and 26. The terius 
of section 27 which expreuly state that a 
Will may be presented for registration at any 
time, clearly preclude the eontention that 
there is a right to present au authority to 
adopt also for registration at any time. The 
reasonable meaning of section 41* clause (2) is 
that* provided the other conditions mentioued 
in parts 4 and 6 are satisBed, an authority 
to adopt shall be registered if the Regis¬ 
tering Officer is satisfied in respect of fhe three 
additional conditions mentioned in nub olaoies 
(a)* (6) and (c) of clause (2) of section 41. 

I shall now come to the eonteotion on 
the plaintiff's side about presentment. It 
was argued tba** as section 40 only allows 
the adopted son to present* nobody could 
present it for him even if be is a minor. 

In fact, it was argued that even if the 
adopted son is an infant two years old* 
it was his hand that ought to present the 
document to the Sub-Registrar for regsitra- 
tion. This would reduce to an absurdity the 
provisions of the Registration Act giving a 
right to present documents for registration 
to persona claiming under documents in the 
case of all documents executed in favour 
of minors or other persons under disability 
if the obligors or donors neglect or refuse to 
present them. Some English cases were 
quoted as regards the presentation to livings 
by minors, but I most frankly admit that I 
was unable to follow the argument. I 
referred to Simpson on Infants (pages 73 
and 74, 3rd Edition) bat I find that the 
guardian’s conourreucs is necessary when a 
minor presents to a living—no doubt, the 
mere act of making a mark and putting a 
seal by the hand of an infant guided by the 
guardian was held valid in an old case, the 
ground being that, “there can he no incon* 
venience because the Bishop is to judge of 
the qualification of the clerk presented.” I 
do not think that there is any analogy 
between presenting a document for registra¬ 
tion and presentation to a living under 
the peculiar historical and religions 
circumstanoes connected with Eoglisb Equity 
and Ecclesiastical Law. 

A guardian u a trastec(cef sactioo 29 of the 
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Gaardiaos aod Wards Aot) and be is entitled 
to ezereise, for the benefit of the minor, all 
powers and do all asts wbiob tbe minor aoald 
do if be were a major, and soeb aats have 
tbe same legal validity as they would have 
if tbe minor did it after he attained majority. 
(See Trevelyan on Minors, pages 48, 49 and 
139 as to gnardianibip being a trust and 
tbe guardian repretenting tbe minor fully). 
Presentation of dosuments for registration by 
guardians on behalf of minors has always 
been allowed by registration rules and offioers 
as a matter of prastioe and it has been held 
to be valid in Appeal No. 200 of 1913 in this 
Court deoided by Ayling and Napier, JJ„ tbe 
donee of tbe authority to adopt (tbe widow 
of the donor) was a minor and her gnardian’e 
presentation for registration was held to be 
valid. 

Under sestion 35 (1) (c) of the Rsgis- 
tration Aot, where an ezeoutant is dead, bis 
representative ean admit ezeeution. But if 
tbe heir is a minor, his guardian should 
appear on his behalf aooording to role 472 
of tbe Registration Department Rules. 

So also rule 493 says in regard to a ques¬ 
tion analogous to the one before us, ’'under 
general prinoiple of law that a guardian may 
do all aots wbiob are for tbe beneBt of bis 
ward, a Will may be aooeptedfor registra¬ 
tion after tbe death of tbe testator from the 
guardian of a person olaiming under it.’* 

Another oontention on tbe defendant’s 
side was, that sestion 87 of the Registration 
Aot sores tbe defeot of jurisdiotion when a 
Registering Offioer registers a dooument pre¬ 
sented to him more than four months after its 
ezeootion or after its arrival in British India 
provided that the RegisteringOffioer 6ona d/o 
believed that it had been ezesoted within four 
months or had been brought into British 
India within four months. Let os suppose a 
ease in wbiob tbe Sob-Registrar in good faith 
nads a dooument dated in January as dated 
in June and registers it iu October. I do 
not think this is a mere irregularity wbiob 
sould be sored by seotionb?. 

Next, it was argued that under Hindu Law 
the natural father of tbe boy after be bad 
bem adopted away, oeases to be his natural 
guardian. Admitting that this is so, it has 
^en held in a Bjubay ease [NiVoanaya v. 
Niroanapa (l4)] that the natural father would 

(14) 9 B. 856; 6 Ind.iDeo.,{i*.‘s.);243. 


sontinne to be the proper guardian of his son 
so far as it is neoessary to take all steps to 
assert and establish bis rights to be tbe heir 
of the adoptive father as against bis rival 
olaimants. 

The next question is one of fast, namely, 
whether the defendant was aotually adopted 
by Latohamma. I think the evidenoe is 
simply overwhelming on this point in de* 
fondant’s favour. 

[His Lordship then goes into tbe evidenoe 
on tbe question.] 

If the adoption is true and if the authority 
to adopt is genuine and if it is a valid 
authority to adopt as I have found, the 
plaintiffs have no ease. As the 2Dd defend- 
aot is tbe sole heir entitled to inherit tbe 
property as tbe daughter’s son of 
Kotbandaramiab No. 2, tbe dismissal of both 
suits by tbe Dietriot Judge has to be 
upheld. 

In the result, the appeals fail and should 
be dismissed with costs of tbe principal 
defendant. 

M, c. p. 

Appeali ditmisted. 


UPPER BURMA JUDICIAL OOMMIS- 
SIGNER’S COURT, 

SicoxD Ckil Appul No. 444 ok 1919. 

March 31, 1920. 

Present: —Mr. Heald, A. J. C. 

MA ME I—Appellant 
versus 

MAUNG LAUK HnYA and otbirs— 

Respondents. 

BtuUlhitt Law, Bnmwic-Oift by gran>Up<ir«nt to 

grand^child, nature and object oJ^Possemon, iklti'ery 

of, xehetiwr ncceasary^Doiu c, u hether cun sue donor 
for possession. 

Gifts made by grand-paronts to grand-chlldren aro 
an exception to the ordinary rale of Buddhiit Law 
nndcr which au aotuul delivery of possession is 
necessary to vnlidato a gift. Such gifts aro volid 
without any transfer of possession, [p. lOOl, col. I.] 

These gifts ore, however, merely contingent not 
actual, and the property so given remains absolutely 
at the disposal of the donors for their lifetime, the 
rules for suoh gifts operating not as between donor 
and donee, but as between llie donee and his co-heirs 
and affecting only the partition of tho estate on the 
donor’s death [p -01, col 2.J 

Tho intention of such gifts is to secure that tho 
grand-chiidron who, being presumably younger might 
fare badly inoompetiiion with their older uncles and 
aunts, shall rocoivo such share of tho inheritance as 
the grand-parcDts consider fair, [p. 1002, col. 2.] 
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Mr. N. M. yfuherjee, for the Appellant. 

Mr, Maunff Sv, for RespondeDte Nos. 1 
and 2. 

ilUDGMENT.— Appellant’s case was that 
aboat 25 years ago, when she wasaehild 
of about eight, her grand.parent^, U Kyi 
and Ma Kan, sent for her from Lower 
Burma after her father’s death and gave 
her the palm grove, now in dispute, along 
with other property so as to ensure that 
she ehonld receive a prooer share of their 
inheritanse ; that she left all the property 
80 given in the custody of her grand parents 
and returned at onoe to Lower Burma; 
that about ten years ago her graud-motber, 
without her knowledge cr eonsenL mort* 
gaged the palm-grove (o Lank Hnya and 
Ma Lin Yin, who are the present second 
and third respondents, and that she was 
entitled to recover the grove from her grand* 
mother on the strength of the gift and from 
the other re.^^pondents on the ground that her 
grand-mother, having given the property to 
her, had at the time of her Iransaotion with 
those respondents no interest which she could 
transfer to them. 

So far as appellant's claim as agaiusl 
her grand mother is oonoarned, her suit 
was clearly collusive, since it was admitted 
that she and her grand-raother had together 
attempted to redeem the property from 
Lank Hnya and Ma E-in Yin, and had been 
resisted on the ground that the transaction 
was a sale and not a mortgage. It was 
admitted alto that appellant and her 
grand-mother on the one side and Lack 
Hnya and Ma Ein Yin on the other had 
referred the dispute between them to 
arbitration, and it is clear that, when the 
attempt at arbitration proved abortive, 
appellant adopted the device of framing her 
suit as a claim against her grand mother so 
as to avoid raising the question whether the 
transaction by which L^uk Hnya and Ma 
Ein Yin came into possession of the property 
was a mortgage or a sale- 

The grand-mother, Ma Kan, died scon 
after the institution of the suit and her 
daughter, Ma Tun Gy we, who wae of course 
appellant's aunt, being her father's own 
sister, was brought on the record as her 
legal representative. She 61ed a written 
statement alleging merely that tbe transac 
tioo with Laok Hnya and Ma Eiu Yin 
was a mortgage, but as that statement wse 


am 

manifestly inadequate she was examined on 
oath before ic'suee were framed and she 
then said that on her brother’s death, about 
twenty years ago, her parents gave the 
palm grove to appellant; that appellant 
WB8 put into possession of the property 
but returned it at onoe to tbe onstody of 
her grand parents and retnrned to Lower 
Burma, and that about ten years ago her 
mother, Ma Kir, mortgaged tbe grove to 
Lauk Hnya end Ma Ein Yin. She admitted 
that her mother and appellant bad attempt¬ 
ed to redeem the mortgage and that Lauk 
Hnya and Ma Ein Yin then alleged that 
tbe transaction was a sale and not e 
mortgage. 

Link Hnya and Ma Ein Yin filed a written 
statement potting appellant to proof of her 
title, which they exproBsly denied. They 
said that Ma Kan was owner of the grove 
and sold it to them outright for Bs. 80 about 
the year 1 897. 

It is clear that ou appellant’s suit, as 
framed, she had to prove not only the fast 
but also the validity of tbe gift which she 
alleged. 

The Trial Court, after hearing tbe evidence, 
came to tbe eonelosion that there was an 
oral gift and that tbe change of possession 
which was alleged to have aoaompanied it 
was merely verbal, but held nevertheless 
that such a gift was sufiScient to give ap¬ 
pellant a good title to the property, and 
that Ma Kan, who, by the gift to appellant, 
bed diveated herself of all interest, bad no 
power to tracafer that property to Lauk 
Hnya and Ma Bio Yin. The learned Judge, 
therefore, gave appellant a decree for posses- 
eioD of the property and for costa as against 
Lauk Hnya and Ma Ein Yin. 

Lank Hnya and Ma Yin appealed, making 
both appaliant and her aunt respondents, 
and the lower Appellate Oosrt pointed out 
that, in view of the fact that appellant was 
a mere child at the time of the alleged 
gift, it was doubtful whether she was capable 
either of accepting a gift of immoveable 
property on her own behalf or of making 
a valid transfer of possession of such pro¬ 
perty to her grand parents. The learned 
Judge also pointed out that the crooial test 
of the oompletioD of gifts uoder Burmese 
Buddhist Law is actual delivery of posses¬ 
sion, and that in tbe present sass do sash 
delivery of possession could possibly be held 


IMDIAM Uifiiff. 


lOul 


'Vol. IIX] 

Mi Ml 1 V. UiUNO LlOK HMA. 

to baye bten made He, therefore, held that 
the gift was iovalid, and be went on to 
say that, id view of the fast that appellaot’e 
grandtmotber, Ma Kan, was io poeseasioQ of 
the property aa owner ap to tbe time of 
the alleged gift and remained in possbesion 
as ostensible owner with appellant’s ojd- 
eent dariog tie 2) years wbiab have 
elapsed sinso that gift. Lank Hnya and 
Ma Ein Yin would bo in tbe position of 
bona fide transferees without notioe from an 
ostenaible owner so that even if appellant’s 
story of tbe gift were true and if she ooold 
prove that tbe transaotion was a mortgage 
and not a sale she would still have to redeem 
their mortgage before she eoald obtain 
possession of the property. Appellant's 
suit was, therefore, dismissei with aosts. 

Appellant now somea to this Court on 
eesond appeal on the following grounds, 
namely :— 

(1) that tbe gift was valid ; 

(2) that the lower Appellate Court was 
wrong in bolding that a minor acting on 
his own behalf oannot legally either aaoept 
a gift of a immoveable property, or transfer 
possession of suoh property ; 

(3) that tbe lower Court had no right 
to deoide suoh questioua as to the oapaoity of a 
minor without speoiSo issues ; 

(4) that delivery of possession was not 
nesessary to validate eusb a gift as appellant 
alleged ; 

(5) that in any ease delivery of possession 
was proved, and ; 

(6) that, even if the gift was invalid, 
appellant was entitled to redeem the mort> 
gage and ought to have been allowed 
to amend her plaint eo as to olaim redemp* 
lion. 

I have read the records and heard appel> 
lant’s learned Advocate. 

Tbe argoraent on wbioh the 6rst and 
fourth of tbe grounds of appeal are based 
is railed fer tbe 6rst time in this Court and 
is bared oo a passage in May Oung’a Bnrman 
Buddhist Law reoently published. Tbatergu* 
ment is that gifts made by grand-pareuts to 
grand'obildrenare anexoeption to tbeordi^ery 
rule of Buddhist Law under whfoh an nstual 

delivery of possesnon ie neoeseary to validate 
e gift, end that suoh gifts are valid without 
t ny transfer of poestesion. I have no hesita* 
tion in aeoepting that as a true statement 
of. the Bormeee Buddhist Law. In tbe 


miieellaneons aolltation of rules to be found 
at tbe end of tbe 10th book of Macogye 
where gifts generally are oonsidered with 

uferenee to inheritanee, tbe rule about gifts 
made by grand parents to grand-ohildren is 
slearly laid down in the following passsge; — 
As for property divided by graod-paients 
let there be no question whether possession 
was given o: was cot given. As the pro* 

ptriy is giver, so let the grand-ohiU have 
it. 

The other texts on the same eebjeot 
aoileoted in eeation 130 of Volume 1 of the 
Kinwum Mingyi’s Digest give tbe same role, 

whioh is also mentioned in the texts oollest* 

ed in seolion 256 of the same Volume of the 

Digest. 1 thick, therefore, that there «an be 

no doubt that tbe kind of gift menlioned 

ID those passages is valid without traneftr 
of possession. 

But it does not follow that sush a gift fa 
a gift in tbe sense in whieh the word is 
ordinarily used in Eoglhh Law or even in 
ordiDary parlaooe. 

Twelve kinds of gifts are mentioned in 
the passage from Manugye referred to, and 
for the validity of ail bat two of them 
aotnal transfer cf poesession is neeesaary 
The two exceptions are, gifts made to a son on 
his entering tbe nrienhood, which are sjm* 
monly known as “iShinbyu” gifts, and gifla 
made by grand.parente. The rules governieg 
Sbinbjn” gifts are olearly laid down io tbe 
loth book of Manugye, and have been judi. 
oially reeognized in the oases of Nga Pan 
U V. Ml Eyu (1) and Jfa fan Nyun v. 4fa 
Ilia P(in (2). In tbeJatler of these two cases 
it was held that euob gifts are merely eon* 
tingent, not aotoal. and (bat (he property 
so given remains absolutely at tbe disposal 
of tbe parents for their lifetime, the roles 
for euoh gifts opeiaticg not as between 
donor and d:nee, but ae between the donee 

and hie co heirs, and affeoting only the 
partition of (be estate on (he parente’ death 
Snob gifts wco dteecT, therefore, to bemainly] 
if cot entirely, a mere apportionment of 
inheritacce and cot gifts in any strict sense 
at all, 

Tbe queetioD then arises whether the 
effect of the only other kied of gift whioh 

(1) S. J. 1. B. 30. 

(2) 80 Ind. Ca*. 666, 8 L. B. B. ISOi 6 Bur L -T 
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ebaitels was absolately veetej in trosteea 
ten years before the bill was file’, for the 
sole benefit of the defendant.” He states 
farther on : *' Bat t^e volantary gift of part 
of his own properfy by oce cr/mi'n»> 

to aootbe", in itself neither frandalent nor 
prohibited by law, and the present is not the 
ease of a man repenting of an immoral 
purpose before it is too late and seeking to 
reoall, while the objeot is yet unasoomplisb- 
ed, a gift intended as a bribe to iniquity. If 
publio polioy is opposed (as it is) to vise 
and immorality it is no less true, as was 
said by Lord Truro in Benj/on v. l^eidtfold (2) 
that the law, in eanotioning the defense of 
* particept crimxnii does so on the grounds 
of pablio polisy. It's , that those who violate 
the law must not apply to the law for 
protection.” ’ Then, referring to a dictum of 
Lord Obanoellor Campbell in Coulson v. 
Allison (3) and a decree of yice^Chanoellor 
Stuart in WooHcn v. Wootton^ he observes 
that: "it may be that the door of this 
Court is not closed against persons repenting 
of such an nnlawful connection and desiroos 
of eitrioating themselves from fetters which, 
if relief were refused, might practically bind 
them to it.” The case referred to here is 
one of mutual settlement made on the 
occasion of a fictitious marriage, and the 
observation in this part of the jadgmeot 
applies to oases of ezeoated transfers for 
an unlawfal purpose in which the Coart will 
interfere to relieve the transferor bat only 
when the aolawfol or immoral purpose has 
not been accomplished and the transferor 
repents of his action in time. The law as 
propounded here has been followed in India 
in many oases bat it is saffioienl to refer 
to only some of them ['‘♦dhnpappa v. 
Birata (4), Petherpermnl Oheity v. Muniandp 
Servii (5), Ram Sarup v. Ki$han Lai (6), 
Thai Muthukannu v. Shunmugr.velu PilUii 

(7) and Tayaramma v. Si/aromasamr ^aldM 

(8) .] It is, however, argned by the learned 

(2) (1S60) A Mac. /t O. 04; 20 L. J. Cii. 166; 16 
Jur. 209, 87 R. B. 26, 42 E. R. 196. 

(3) (1860) 2 D. F. A J. 626; 3 L. T. (n. s ) 70.1, 129 
B. H. 178, 46 E. K. 72?. 

(4) 81 B. 406, e Bom. L. R 642. 

(6) 86 0. 661 (P. 0 ), 10 Bom. L. K. 690, 12 0. W. 

662,6 A. L. J. 2(0, 7 C. L. J. 628,14 Bur. L. R. 
Its, 18 M. L. J. 277, 85 1. A. 98, 4 U. L. T. 12, 4 
L. B. R. 266. 

(6) 29 A. 327, 4 A. L. J. 806, A. W. N.(ie07) 76. 

,7)28 AC. 413, 16 H.L. J.28I. 

(8) 28 H. 018, 10 U. L. J. 214. 


Pleader for the appellant that section 6 (h) 
olaase (2),of the amended Transfer of Property 
Act has made a difference in the law in this 
country. That section says that **oo transfer 
can be made for an unlawful object or ecu- 
sideration within the meaning of session 23 
of the Indian Contract Act,” The argamsnt 
taied on this clcuie is that the traicfer for 
each an object or consideration ii tpee jacto 
void and, therefore, the tranefsDr can corns 
to Court and ask its assistance in gsttiog back 
the properly. I do not think that each a 
far reaching effect as the annulling of 
an established rale of law as Uid down in 
Aysrst V. Jenkins (1) and followed consistent¬ 
ly in (he Indian Coorts could have bsen 
intended by tbiA clause. It may be pointed 
out here that, so far as the amoLdment goes, 
that is, the changing of the words illegal 
purpose” into '’unlawfal objection”, its sole 
object was to amend the law oa a minor 
point with respect to an actionable claim. 
It woald have been far from (he objeot of 
the Legislature to think of modifying the well* 
established rales of equity as propoanded in 
Ayersl V. Jenhirt (1), by an indirect amend- 
roeot of this nature. However (hat may bp, 
the words of this olaase do not necessarily 
bear oat the extreme oootentioa of the 
appellant. That olaase does nob lay down 
ic what classes of oases the Court will or 
will not assist a person pittieeps enmtnn, 
alt (hat it says is that a transfer for an 
unlawful ooneideralion eanuot be made. 
The language is certainly not very bappyi 
but all (bat was iolended was (hat (he Oourl 
will not enforce a transfer which woald have 
(he effect of carrying oat ifs aniawfal object. 
That is quite oooeiatent with the well 
establiehed doctrine of law already referred 
to. Bat we do not see that a farther 
inference can be drawn that a pereon who 
made each a transfer for an immoral con* 
eideratiop, and who has achieved his objeet by 
(bat transfer can say now "I have 
my aniawfal and immoral object and the 
Oonrl roost give me back the property. 
That would be going directly against the 
policy which thie very olaase eeeke to enun¬ 
ciate. We mast oversale this contention and 
the appeal most be diemissed with costs. 

Otir.ZLP, J.—I agree and only desire to 
Dotice one of the gronnds of the lower 
Appellate Oourt’e decision. The lowsr 
Appellate Court held that the eoit doeumeot 
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was ezeaated io oonsideratioo of fatnre 
•ohabiUtioD betwean tbe 6rat defeodaot and 
the aeoond defendant, bat it went on to bold 
that Saab an agreement was not for an im 
moral porpoae, beeaase eoneabinege ie not 
nsaally regarded as immoral in the taste to 
whioh.the parties belong. We do not think that 
that ie a proper test. It is not snggeated by 
the lower Court that there is any qaeetion 
of oononbinage in this taee being regarded 
as eqoivalant to marriage and no reason has 
been shown why we eboold so regard it. 
Tbe lower Oonrl was not at liberty to rely 
on the sentiment of one eettion of tbe com- 
mnnity as detisive with refereote to a matter 
of ordinary morality. On sash a matter, tbe 
law mast have regard to the sense of the 
eommonity as a whole. 

M. 0. p. 


Mr. L. Pillau, for tbe Appellant. 

Mr. 8. Mukerje^, for tbe Respondents. 

JUDGMENT.—Appellant and respondent 
bad been hosband and wife for some eight 
or ten years and respondent soed for 
divorce on tbe ground that appellant was 
addicted to drink and to gambling and 
threatened and ill-used ber. She alleged that 
there was no jointly acquired property and 
claimed divorce as by mutual consent, 
that is, on terms of her being allowed to 
lake back ber own separate property. She 
said that of her separate property a bouse 
and a sart and two bullocka were in appel* 
lant’s possession and that she proposed to 
sue bim separately for possession of them. 
She admitted that there were certain 
presumably joint debts but ebe did not say 
whether or not she proposed to undertake 
liability for half of those debts. 


Appeal diuntaed. 


UPPER BURMA JUDICIAL COMMl; 
SIGNER'S COURT. 

Secomd Civil Appeal No. 259 or 1919. 
January 5, 192J. 

Prrscnf: —Mr. Heald, A. J. 0. 
MAUNG NGA-— Appellant 
vertut 

,, .j,. MA PYU—Rispokpest. 

Jt'tddhut Law, Burmcfc^Vivorce, /,.r, fra,.,. 

Soi^ for divorce nudor tlio Burmoso Buddhist L 
should ordinarily bo framed aud tried as suits 

P^rmitl 

I of kinds 

UiTorco in the olteruativo. aud the question of t 

litiflftrX" ^**0 property to be partition 

5^® •hould bo loft to bo docid 

coU.} Cp. IW 

***” decidod which of tho thr 

•Xf.? ‘a*: .^“3^•" 


Appellant objected to tbe divorce and 
denied the ill-treatment. He denied that 
there were any debts and eaid that (be 
honse, cart, and bnllocke which respondent 
claimed ac her separate property were really 
jointly acquired property, that there was also 
other jointly acquired property oonsisting 
of another hense, two pieces of land and 
tbe preduae thereof, besides Rs. 300 in money 
which was in respondent’s possession. He 
said farther that be bad bad to sell the cart 
for R?. 45 (o defray his expeuees io connec¬ 
tion with tbe snit, 

Tbe Trial Oonrt dismissed respondont's 
snit on tte ground that it was proved 
that there was jointly acquired properly and 
that respondent could not cue for divorce 
withont claiming partition of that property. 
The learned Judge also expressed an opinion 
that the cruelty proved or alleged was not 
sufficient under Burmese Buddhist Law to 
justify divorce. 

Respondent appealed and tbe lower Ap¬ 
pellate Court held that the Trial Court was 
not justiSed io dismisfling the suit on tbe 
ground given, and, 6odiog that cruelty 
sufficient to warrant a divorce as by motnal 
consent was proved, gave respondent a deoree 
for divorce and remanded the case to tbe 
Trial Court for an enquiry about tbe jointly 
acquired properly. Naturally, the respondent 
who had got all she claimed, namely, a divoroa 
aa by motnal consent, and who bad already 
in her plaint laid that she did not allege 
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that there was aoy jointly aoqnired pro* 
perty, did not take any farther trooble in the 
matter, and the Ooart bolding, qaite wrong* 
ly of ooarse, that the harden of proof was 
on her, foand that it was not proyed that 
there was any jointly asqaired property. 

Meanwhile, however, the appellant had 
appealed to this Ooart against the lower Ap* 
pellate Ooart’e desree granting respondent a 
diverse. 

Hie gronods of appeal are as follows 

(1) that the lower Appellate Coart was not 
•ompetent to pass a desree for divorse ontil a 
Boding had been recorded on the qaestion 
whether or not there was jointly-asqaired 
property ; 

(2) that respondent's sait, being a sait for 
bare divoroe without partition, was not main* 
tainable, and 

(3) that there was no proof of snob 
srnelty as would warrant a decree for 
divorse. 

I have read the records and beard the 
learned Advocates dn both sides. 

The case seems to me to iltastrate the 
ineonvenience of the view which has been 
held by this Ooart; that under Burmese 
Buddhist Law, no suit for divorce without 
partition of propertyllies. That view was last 
affirmed in the case of Mi Saw Bwin v. Nga 
San Nvun (l),in which the Privy Oonnsil’s 
rnling in Maung Pe v. Ma Lon Ma Qale 
(2) was dissossed and an attempt was made 
to show that it did not affect the previous 
ruling of this Court in Nga Ohit Nyo v. Mi 
Myo Tu (3). That attempt was not, in my 
opinion, successful. Their Lordships of the 
Privy OouDsil were dealing with a case in 
which tbe husband obtained a decree for 
bare divorce against hie wife and then Bled 
a separate suit for partition of the property. 
In the latter suit it was decided by the 
Chief Court of Lower Burma that he could 
not succeed because be could have sued for 
partition at tbe time when be sued for 
divorce and that, because be failed at that 
time to obtain the leave of tbe Court under 
Order 11, rule 2, to institute a separate 
suit for partition, he could not be allowed 

1) 28 lod. Om. 801} V. B. B. (1914) II, 32. 

2) 11 Ind. Om. 407i 6 L. B. R. 18} 16 0. W. N. 760] 

• A. L.J.780} 140. L. J. 16t 18 Bom. L. R. 464t 21 
If. L. J. 748} 88 0. 629} (1911) 2 U. W. N. 897} 4 
Btr.L. T. 163| 10 V. L. T. 479} 88 L A. 140 (P. 0.). 

(8) 8 lad. Oac. «77i U. B. B. <1910) I, 80. 
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to institute snob a suit. Tbe Privy Oonncil 
set aside this decision on the ground that 
tbe cause of action for the divorce was 
tbe misconduct of the wife, but the eauce 
of action for tbe partition was the divorce 
of tbe wife founded on that misoondnot,’* 
Their Lordships went on to say that, "the 
partition may no doubt be treated as relief con* 
seqoential upon the divoroe and, therefore, 
dealt with in tbe same suit, but the evidence 
is different and the ground of divorce must be 
first and separately proved as a distinct cause 
of action before any question of partition 
can properly arise. There is, therefore, not 
necessarily any hardship on tbe defendant 
in severing tbe two matters. Indeed, it 
may, and generally would, be tbe more 
convenient course finally to settle tbe 
qaestion of tbe divoroe and tbe misoonduot 
before entering upon an enquiry as to parti* 
tion which would be altogether unnecessary 
if tbe decree were refused, or would be put 
on a different basis if tbe misconduot were 
disproved." With reference to these remarks 
the learned Judicial Commissioner who dealt 
with the case of Mi Saw Bwin v. Nga San 
^yun (1) said that their Lordships *'made 
some general observations in regard to divorce 
and partition which probably apply to most 
systems of marriage law, but are not consistent 
with the peculiar provisions of tbe Burma 
Buddhist Marriage Law." It is with these 
last words that I venture to disagree. I 
think that there can be no doubt that Sir 
George Shaw read into tbe texts from section 
441 of the Kinwun Mingyi's Digest, on 
which he relied, more meaning than they 
were intended to bear. The rule that after 
divoroe the parties should not re>marry until 
the property bad been divided was obviously 
one of convenience, not of law. If quarrels 

which would bring in fresh parties were to 

be avoided, it was clearly desirable th^ 
partition should be effected before tbe divorced 
couple entered into fresh connubial relations, 
but the extract from Manugye says without 
ambiguity that the absence of partition is 
no legal bar to re*marriage, and in view of 
tbe remarks of tbe Privy Oonncil as to the 
authority of Manugye made in the case of 
Ma Nhin Bwin v. U Bhwe Qona (4), there can 

(4) 38 Ind. Cm. 438} 8 L. B. B. Ij 7 Bar. UT. I05| 

16 Bom. L. a. 877} 27 M. L. J. 4i| 18 0. W* «. n«l 
16U. L.T. 14S| 80 0.L.J. 264(41 0. 887i IB. W. 

(1914) H. W. N. 449} 411. A. 121 (P. 0.). 
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TTnllL ^ point. 

Farther, the Manogye make, the proper 

prooednre elear when it say. that "the 
division .an be made ao.ording to the terms 
,f’“o .^'▼orao. So far a. the oaaea whieh 
ordinarily ,ome before the Oonrte are .on- 
eerned, it may be said that in the Bormsae 
Boddbiat Law three kinds of divor.e are 
reoognieed and all three of them are men- 
tioned in the .ase of iff Soir Bmn v. Nya San 

from" * i. ofdivoroe differ 

from ea.h other as to the gronnds ne.ee.ary 

^ be proved and ae to the effe.tof proof 

of^n‘boso ground, on the method of parti- 

'® ‘^‘''oroe for gross mis- 

The^a. w ® ‘0 bo divoroed. 

The .ase of Ifaunp Tin Uaung v. ifa So (5) in 

l^aa^Jh “i?"’ OO'J «o«b 

a .ase the gnilty party forfeits all property 

inoluding bis own eoparle property brought 
nronert” ■“ ‘be 

property jointly aeqaired. 

The eeaond kind of divoriA ia • 

or°“r8”by'm°l I”"” 

« aa ^ motoal eonaent." The aaaea of 

Ve V. Ma Me (7), are aasea of this kind 

whar» ‘“ka ba.k 

what they brought to tbe marriage and 

«rir“" “•^Pi'-Pd pro 

tiona to^^tho ^"**1 **’*.* aortain ei.ep- 

risD^.t of .-“'f i” 

Snlar' P«perty and under 

Atn Ktn 0^ V. Maunff Kan Qy (8) and 
ifpin V. Nfa Twe (9). ' / ana 


reapeat of thia kind of divoroe would aeem 
to be that the petitiooer relioqaiahed all 
ala.m to aoy ebare in the jointly-aequired 

debtr*^ 

Between these three forma of divoraa 
tio^na °° >°*wmediate stages or grada- 

There are only the three methods of parti- 
tiOD EDeDtioDed, oamely 

party Property by the goilty 

for partieolar property and a partiaular 
relationship between the parlies ■ 

(3) forfeiture of all interest in the jointly 
a.quired property to the patry divoreed 


whieh diverse is granted on tbe petition 
of one party without any grounds ^i.ept 

ind wTnnt' <*■>»»» 

^ w thout any fault or son.ent on the 

nl 1 •“‘i’®'' P®'*’'- The leading 

U reLtk'd T i‘ “oy 

Low”Tnrm' ‘’®®“ i" 

»• Ba Bo (10), The rule of partition in 


n D* ?■ II. 34. 

rt) n R ?' Budd. Uw Dir. 6. 

Siu B H M U-Dir. ?; 

u. B. E. (lOOiaOe) Bodd. Law Dir. 3. 


This being so. it is dear that when onee 
|t has been deeded whieh of the three 
forma of diyoree is to be granted thAi... 
ean be no doubt aa to whieh method of 
partition la to be adopted. There is, there! 
fore, no reason whatever why a suit fnr 

be instituted aud de.ree without any 
referense to aoy property whieh the parties 

n“roLrT ‘if “‘® P®rt''‘i»P 0? tlie 

property ebould not be left to bo made 
as Manngye says, a.oording to the terms 

thoi'r LoTh"'" "“® doubtless what 
thsir Lordships of the Privy Couusil bad 

in mind whan they said that tbe enquiry 

as to partition "would be put on a diff^ 

ont^^ basis If the missondn.t were dieprov- 

It seems ueseesary. however, to note, in 
view of seees whioh have resently been 
before me. that it would not. in my opinion 
bo open to the Conrt to de.ree s divone’ 
say, of the sesond kind, on a suit by a 
party who slaiioed a divorse of the Brel 

•ush a desree and it would be etill lew 
open for tbe Court to gives de.ree of th“ 
first kind agaiml a wife who sued for a 

, ■>' ‘‘‘» fin‘ kind where the 
hnsband bad not aned for divorse at 

For th® reasons eat forth above I ventnro 

true that the obsorvalions of the Privy 

w?th°'lhe “ 7’ ’ *''® .onsistert 

nlddh-^? Pnrtisnlar provieiono of Burmese 
Bnddhmt Law and ..nnot bo appUed 1 1 " 
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those provisions. On the oontrary, I think, 
that it woold avoid delay, whiob in sooh 
matterfl i» partionlarly inoDnvenien^, and 
would also avoid maah oonfnsion of iasaep, 
if enita for divoroe were ordinarily framed 
and tried as saita for one or other of the 
thres kinds of divoroe ape3i6ed above or 
for one or more of those kinds of divoros 
in the alternative, and if qoeitions of the 
existenae or etatot of the property to be 
partitioned were left to bs deoided after 
the decree for divorce had been given. I 
eee no reason, therefore, to believe that a 
decree for divoroe oaght not to be passed 
until a finding has been recorded on the 
question whether or n^'t there was jointly- 
acquired property, provided that that decree 
be read, as the lower AppelUte Court’s 
decree in (his cape was evidently intended 
to be read, as a decree for a particular 
kind of divoroe, that kind being in tliis 
case divorce of the second kind, which 
was clearly what the respondent intended 
to claim. 

This finding disposes of the first ground of 
appeal. 

As for the second ground, I see no reason 
to believe that if the respondent’s suit 
was, as appellant alleges, a suit for bare 
divorce without partition such a suit would 
not lie. I have given reasons for this 
opinion in considering the first ground and 
all that I need now say is that the deoision of 
the Privy Oonnoil in Nga Ve'i tnte feenis 
to roe to suggest strongly that such a suit 
would lie. 

The third ground deals with matters cf 
fact and evidence on which the two lower 
Ooutts are at variance. The evidence is 
almost eutirely that of persons who might be 
expected to be favourably disposed to appel¬ 
lant. His own sister gave evidence of his 
coming to her hou^e and abasing respondent 
and attempting to assault her. Another 
sister or cousin living in the same house gave 
similar evidence and said that be sharpened 
a iln and threatened to kill them for taking 
her into their bouse. She is the wife of a 


psnsioned Extra Assistant OommfssioDer and 
her evidence is presumably trustworthy, 
Siill another relation living in the same 
bonee gave elmilar evidence. Maung Tun, 
an Advocate, said that on one occasion 
respondent took refuge in bis house and 
appellant came there drunk and abused her. 
About a month later again appellant came 
there again and used filthy abuse to res* 
poodeoi. This witness also said that be bad 
often seen appellant drunk. 

Appellant called no evidence and did not 
even go into the box himself to deny the 
allegatiooe made against him. 

On this evidence I think that the lower 
Appellate Conrt wag right in holding that the 
roepondent was entitled to a divorce as by 
mntu.ol consent and in giving her a decree 
for such a divorce. Such a decree, as I have 
already said, normally involves each party’s 
taking back the property which he or she 
brought to the marriage and an equal division 
of the jointly-acquired property, but in this 
particular case there was no need for the 
lower Appellate Oourt to frame issues as to 
what property there was. All that was 
necessary was to give a decree for divorce 
as by mutual consent and to leave the 
parties either to divide any property there 
might be amicably or to sue for parti* 
tion or recovery of any property to which ho 
or she might claim to be entitled se a result 
of the divorce. 

I, therefore, confirm the decree for divoroe 
as by mutual consent, but set aside the lower 
Court’s order remanding the case for trial of 
further is.sues. 

I note that the lower Appellate Court's 
order granting a certifiiate under section 13 
of the Court Fees Act was illegal, in view of 
the faot that the order of remand did not 
cover the whole of the subject*matter of the 
suit, and that if the Court-fee has been 
refunded to the respondent it should now be 
recovered from her. 

The appellant will pay the respondent s 
costs throughout. 

Decree confirmed. 
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ACCOUnti tallied, Hh‘‘n inoy bo rc^opeucd _ 

Undue inHuence^Comffound intered ~A'-.iuk,>cfncc 

— Interext after inKtitutum of mxt, fr/wn ,nfj Le 
flit trdcd—l)i>crc(itin of ilourt. 

Satileil acooiiniM bi*twocMi two parti,?s mav bo i-,*. 
opencfl nu the grouiol of or or or frua-l ; 

the exisfotjco oi a tiduoiary relarioa between tlio 
p.rtios is not necessa y 

It is open ton cro.iitor to ank his .lebtor toexoente 
tlocuaicuts in II particular form, .mil the fact thila 
creditor writes tj his debtor's aervarit to oStiiia his 
ninster's signutnro to tli.it form does not raise the 
inreroiico that iinJuo inlluoriC) wikh to bo ined 

Where accounts contain clear and speci.ic entries 
of coiupcniKl interest, and they are accopto.i bv the 
debtor without any objection on liis pirl, it is a 
reasonable inference that he bus agreed to nav 
compound interest. 

The award of inb^rest after institution of a suit is 

withinihe discretion of the I’ourt and wborc.through. 
out the whole period of the duulini<« between cho 
parties, compound interest lias been chirg-d and the 
total amount of such interest exceeds one-third ..f the 
amount of the claim, a Court would b» j-istifi-d io 
refusing future interest ^ Bhaowa.v UtKsu Si oh 
V. Damoimbji .Idshi, iM a. L. J. I . ■ ^2 x ^.oi 

rendilxon J — iu-Cf*i!ary fur 
preparing account wiih plaintiff and not produced, 
effect o/—ijfuiVi whether fnainl'iio'ibl*'^ 

After the mm .val of a Nuibuf a X.miii.l.r from 
his ollico the Zemindar brought a suit ug.inu him 
tj render an account for u coriaiu penoi of his 
management : it was proved that tho pij.ers relating 
^ihatporiol had boon taken away hy the Sadr 
^nlb of the ZoaiinJ ir, and tho defend .nt urged 
that jt was iinpoisiblo to p.epiro the account 
without those papers which the plaintiff would not 
produce: 

Held, that the suit was not maintainable. C 
Jatinura Nath Uctta c. Scki^ii Cha.m.ha Kw, 
^»0. W. N.Uil! 1^1 

Acts-General. 

Act :b)9—XIll. a-c « oitKMA>’s Hrkach or Co.>. 

TRACT Act 

—— 18{JU—XLV. See Pr.sal Cook. 

18fJ5 — X. aos SCCCKSSION tCT. 

18tJi— IV. a'C iiivuuci: Act. 

~ 187'*—VII. actf Court Fees Act. 

1871—-XXUl See Pe.vsionm act, 

I87i—I. See Evidence Act. 

' - See Co.ntuact Act. 

_ tJRiuiMAr. Proceourk Code. 

!f77—I. See Sprcieic llKi.u;r Act 
lh78—I. See Opium Act. 


Act 


Acts-C 2 neral-c-mcid. 

1879—XVMI. S:eLE0U, PRACTiTiON’Eas Act. 
1881—V. a.c Prouvte axI) ADin.visTatTio.v 

Act 

l.-Ni'-IV. raAVSKEKoK I'koPESTV VcT 
IMf-V See Eisemkvts .\ct. 
last—VI, See • oMPAviEs .\(,T. 

J.88>_XIV. ac.M^iviL Procedure Oode 
IS^.'-XV. S.V P»E.,Dtvc, a,ULL Cai'.e 

Courts Act 

IHn"—VII. S-c Suits Valuation A< t 
1887—I.X. See Pkovi.ncial Small Cicse 

Courts Act 

I89t—I. See L*.sii .Acquisition Act. 

— X. actftrKVLRtl. CI,\USES iCT 

”7; Phoceuuhb Code. 

1891—It. 5,.^. Stamp Act. 

1007—Iff. Sec Provi.ncul I.nsolvkncy \ct 
^H_V. See Civil Procedure Code 
1908—IK See Limitation Alt. 

—XVI. See Ukoistratiov Act 

190J -lit, a.v PRESIDEXCV I’ow.vs IN-SOLVEN. V 

Act. 

1011— .\'fi Sc.’ Factories Act. 

1910—Vff. a*’'^ CoiiPAxiBs Act 
I 9l4 -Vlll. See nIotor Vehicles Act 
lOl-s—VII See l.NcoME Tax .\ct. 

Acts (LocaO Bend'll, 

S.e Hkncal Alluviox and 
Dilcvios' Alt 

Set UsLcurrA i’ulice Act. 

Se- Bexoil Survey Alt 
t"-"n ' •'“wnox .4CT, 

ibSi—Ml. Stv UKag.u. ^uvKieAL \cr 
iHSo — VIII. See lUvuAL TtVANcr Act 
ItWi-Vl. aceCiioTA .n'aupub Te.nancv Act 

Acts-(L3cal;-Bo.7itja/, 

1876-X. S.C llouaivltEVE.NUE JURISDICTION 

Act 

1870-V. Si’-’UoMiiiv Land Revenuc r,.ni. 
.87J-.XVI1. S..C. U.KMU.v 

UEI.IEK f. 

1991—III. See Bomuav Ui-sruicT Mu.nicipal 

C Tp 

Acts -(LocaO-Burma. 

1898-111. See Burma Mu.vicipai. .\cr 

Acts- (LocaO-C. F*. 

1893—Xr, Sre 0. P. Tenancv Act. 


1847 -I.K. 

I8H-IV. 
1 > 7 >—V 
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indiaJj oases. 


Acts-(Local)-lVladras. 

Act II. Sec Madras Revenue Recoverv 

Act. 

^ 1864—IV. Mai>r4s District Mu'Icipai-i- 

Tifs Act 

-1SP4—V. Sec Mapras I ocal Boards Act. 

- JfOS —I. Sec M.adra' Estates Land A''t. 

Acts-(Local)—Punjab. 

- 1887—XVI See Fuvjah Tenan'cy Act. 

1912—V, iS’eC I’UNJAR ('OLONI7ATION or 

fiovEP.NMF.NT Lands Act. 

—— 1918—I. Punjab Pre-emption A't. 

—— 191-1 —I. See I CNJAB Excise Act. 

-- 1918—V. Sec Restrktion «»k IIcuitual 

Oeeenders iPuN.uu) Act. 


Acts-{Local)-U. P. 

■ '■ ■ 1901—II. See Aura Tenancy .\ct. 

Regrulations. 

Reg*. 18S9—III, See Upper Bcrmc Land and 

Revenue Ueoulation, 

Statutes. 

1915—(5 A 6, UiKO. V. 01). See Uon ernvent di 

India Act. 

Administration suit — lulcrvcn'jr, roifit nf, 

linbilitij /or 

Whore ft tliinl puily, without sutliciont reason, 
appears and defends an udniinistratiun suit soparato* 
1y, h'* must bear tlio costs of eo floinfj, oven Uioii^h 
tho plaintiti bo unsuceoBsfui in the netioii. 
SoCRENDRA MoilAN SlNIlA I'. Ml'HARI LaI, SiNIIA, 

24 C. w. N 888 581 

Adverse possession-Senicc Umm — LniKU 

disiinncxcd from o/Jicc—Pognestiion, Khcthee adverfo 
lo holder of oj/ii c. 

Whore Iftiids attaclied ttitlio olHco of Ivimnm ns 
service I'narn beeomo dii-nnncxed f.'oiii tho ofllco and 
for ft larj^o mimlpT of years nro oujoyed by a por>oa 
u'ho does not claim t)io nllico ns onliniiry privnto 
property, tlie possosnionof tho Inuds by sucltn person 
for more than twelve years is mlverse to the holder 
of tho otlic*! ntrninsf wliom f hat p<'r«on netjuiros a 
prescriptive title to the land. IVI Iijarapaem 
OnANUsiiKOTiRAvuDU V. Vaskavaea VENKATARAT'AM, 
88 M. L J. 8 l; I i L w. 458 t 5 

Agent —wc/iMj/ for iindUclo/icd pcincifMil— 
Suit injainft both ayciU and principal, U'hvihcr 
inaintitiitahle 

A person contrnetinK with an agent for nii undis. 
closed principal is ftt liberty to KUO either tho agent 
or the principal or l>oth under tho contract 

Exception 1 to section lOn of the Contract Act 
applies practically to niiy sale of any inovoablo 
property by any person in any kind of possession, so 
long as that possession is by consent of tno owner 
and the transferee acts In good faith. 

PlniiitifT purchased in good faith ndianiond ring from 
defendant’s agent wliiuh the tlofondnnl had entrust¬ 
ed to tho latter and paid tho price to the agent. Tho 
agent was subsequently convicted of brooch of trust 
in respect of tho ring at the instance of tho defend¬ 
ant. Plaintiff sued defendant for delivery of tho 
ring or for its price ; 

Hold, that the oaso was covered by the First Excep. 
tioo ic sccti'ju lOS of the Contract Act and that the 


tlS2l 

Agent —conoid. 


plaintiff had obtained a good tit'e to tho ring and her 
suit must succeed. U B Duladdaes u. Ma Win, 

3 U HR IHiU 217 965 

Asr^-a Tenancy Act (II Of l90l)iSt 10 

— K huuk^isht land^ mortgage of — tjX-propHcfary 

rights—Rent, rate of, payable. 

A person who owns khudknsht lands in a village 
has tho right to make a osufructnary mortgage of 
those lands, and after the mortgage ho becomes an 
ox-propriotary tenant of the khudkaeht land which ho 
had oultivaiod for more than twelve years, and 
under tho law ho is liable to pay only ^ths of the rent 
which is paid qrdinarily in respect of non.ocoupaucy 
holdings A Baldeo Sinoii v. Ciihail Bebabi I al, 
ISA. L.J. 9U 688 

- SS. 164, 201 — Ce-»l»ar<*r, suit by, for 

p)o/il*t —Khowat, omeadmenf of, during pendency of 

Huit-‘Amendment, effect of. 

r , a recorded co-sharer, brought a suit against D. 
to recover his share in the protits of a makal for 
tho years 1912, It^iS and 1014 and obtainol a 
decree in part. Both parlies appealed to the 
Di>>trict Jndgo uud, during tho pendonoy of tho 
a|>peal, D. obtained an order from tho Revenue 
Court directing tho ronioval of P’s name from tho 
whereupon the District Judge, treating 
tlic onler of tho Revenue Court as if it were a 
decision of a Civil Court such as is nientiouod in 
tho Inst clause of section 201 of tho Agra Tonauey 
Act, dismissed tho claim in tofo. In second appeal; 

I/rld, that tho decision of the District .Judge was 
wrong, as bo was not entitled to go behind the 
record, or to take into consideration tho subsequent 
nmcnduiont of tho khetoat which did not operate 
in regard to tho years in suit, but operated only 
from tho date tm which tho order dirootiug the 
amondmont was passed. A Lacuxian Prasad i'. 
Siutaha Ku.nwar, i8 a L. J. 1008/ 2 U. P. L. B- 

880 639 


Appeal, Civil 

Six CtMr. Pko( Kt>uuK Cot>E, s, 2 (2) 

—— ■ " ————, s. 47 

-s. 104 

-, 6. 116 

-, 0. XXII, r. 2 

See Compromise 
See Court-Fee 

See Letters 1 atbnt (Bum.) cl. 16 

- Finding accepted by appellant-Appellate 

Court, whether eango behind finding 

Hhe.oafin.iir.gofihoTrial court is acoeptod by 
the appellant in his grounds <*f appeal the Appo ta e 
(Jourt ha4 no power to go behind that finding ® 
fact that tho appellant’s iJounsol was c^lou m 
(Irnftiugtho grounds of Mppoal makes no difforon^ 

L Wapkawa Si.Nuri v. Sunoar Sinoii O®® 

- Pita of minority not taken m Trial Vourt, 


232 

523 

421 

811 

230 

787 

667 

533 


loAet/icr/»r»ni.«ii61s in , j .•i* _i,rt 

A plea as to tho inoompotouoy of a plaialiu. 
loscriboaliitu-ioirasa minor suing through Ids next 
rioml, to bo a maticolli of a wakf on account of 
ninor.ty, which is not taken in the Court of ewt 
nitanco nor montlonod in tko petition o pp « 
annot bo raised for tho Urst time la the 
rgumont in tho appeal. N IIanskuabbai ^ | y 
L L 
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Appealf Criminal- 

Court—-Sobsequent prpsontation to propor Court 
boj'ond limit itioii —Extension of limitation See 


Liwitatcon Act, s 6 555 

Apoeali S2Concl:- 

cfee Civil PaocKouaK vOdr, s 20 (r 2 

-, H. lo: 188, 192, 

535 

-. () VI. r, 17 63 

-, O. XlI, r 2) 793 

B'-e Limitatjon Act, f*. 2 ) 709 

Bee Maliciovs PBusk.ci'TMi\ 973 

See Kes juimcata 3 | 5 


—■ FniUng of fact —Suit, ivhether Culln-iive uni 

fraudulent—IIujU Court, i«f<»r/c’r<‘Hfo by, 

A Hi;?h Court is not ••iititlcd, in sucoml appeal, 
to go b'.'liiml tho tiiidini'S of fuct arrived at by tbo 
District Judg«- whicb do not ro.sult from tlie 
mlscoastructioh ..f u <l‘icmniMit or tbo mi-applic tfion 
of law or procodiiiv, 


Wlioro tbe (luesti'in is wloUKer a >iiit is c»llusivo. 
tie lligb Court is biun l by rlie fiudint: arrived at 
by tho first Appellattf Court on tbnt p .int, L Sinii 
r. Ri oiia 885 

- ■- Foiiil th't mvolfiiij ■iu>‘~in,u „/ hit. ^ irltelh 

can he rrti;*ed fur fust lime. 

A point wbicli doas not involve a pure question of 
law and wliich was uot taken in tliu lover Courts, 
cannot bs taken iu seeond appeal. C ^II.K 4 TA^• 
Mitra V Amurt. Uoki r (Jazi, A! C. L. J 75 3 

- Point of taw, whether coat, raised for 0,- 

first lime. 


A Court of Booand appeU is not bound to enter¬ 
tain a question of law raised for tli« lirst time in 
second appeal, this can ooly be done bv the 
permission of tbo ' ourt, ie.tUo Court may take 
tlic point of itself, or. if persuidod tUat fi>r 
some good cause a vital point lias been over- 
looke«l in tbo proceedings in the Court b*low, it 
may permit the point to be argued. A SuKontux 
Kuumi V Balkauas Kcrmi, jo a. L. J. 2 

U. P. L. R. (A., I IR 


AppCSl to Privy vouncil ia criminal cases 
—Pardon, grant of, ioappcllant, whether suffeent 
reason for not eaterfmniaj^ appeii—Sedition, law of, 
application of, to newspaper nrlielcs—ifu'sti.,,, oj 
Joel—‘Pricy Council, whettwr teiU interfere wilti 
eonclusiont of heal Courts-Pennt C-nh f.ict XU’of 
J8H.;, «. 124 A. 


Whore an appeal in a oriininal case is ponding 
before the Privy Council and u free pardon is 
granted to tbo appellant, tliis of itself is n sulUciont 
reason for the Board declining to entertain the 
Appeal. 


Uncfl it appears that in a trial for sedition tbo 
principles of the law of sedition bavo been rightly 
understood by the Wbanul in India, the question 
wbolhur those principles bare been properly applied 
to tbo facts of tlio 0.130 ia so much to the nature 
of a question of fact and depends so largely upon 
local oondllions that it is dlfflcnlt for the Board to 
interfere on this ground with the oooclunions 

arrived at by the (’ourt in India PC Kali Nath 
Row. Empkrob, lUA L J. tr,- 8.i C. b. J. |24- *0 

w . b. w. 253j (19il) M.W. N. 4U: ?9 

M. L. 1. l i?. i2 Cr. L, j. 129; 2 L. 31} 25 V. W. N. 
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A t IO/I —.ly' tn C'jfUtU^i /o 

diMpaUi to arbitration —p^oict'r of, to 
deci le wh'it arc term^i of contract. 

Wlioro by tbo term 4 of a contract, —jq 
case an A vice Note,—it ia provide J that any 
dijjputo wliitsoovcr ari^intr on, or out of, the 
c ^utract slioulil bo n;‘fcrrod to arbitraiion ijn<lei 
tlio Kul'sof tho Honifal <'liHmbor of Commerce, 
for the ti no for decision, and ihat 8U(‘h 

decision should be accepted rii final and binding 
on l>olb jurtios to the A<lvice Note, it is within 
tho authority of th* arbitrators under a 5ub* 
middon iQtide to them to decide what arc (ho terms 
of tlie contract, and whotin^r or not a particular 
term include 1 in tin o^n'rrart m oncjia'illy 

mudo- O In the fnnH rof Ax AkniTatTiov nrTwgrv 
UaUXATU KALOOJtAWA Alihuov MuiOilRf^, 2k \V. 
X. 5ti7 439 

■■ t • rc/er, bin lin>j rj^ect of— 

Contract, provisi>»n ht, to irfci ftj arbititttion — 
Xotiev of {nutrition to rejet — t'aU period not ijiven. 
• ffect of—A O'ini, cnJorccmeHt tf—rJnty of (\virt. 

An a;freeiion! to submit to arbitrnti ui inv<jUv< 
u submission ntjnel by hitU |nrtio4, l>ut an oeree. 
meiU to hubmii, pruvidoil it in mu uiuv 

be <v}llc-oted from u ^ uion of dooumonrs, ^^ven 
thou »h C'ujuected piiN)! eviJmcc, uTid tho 
sij'UHture of any documeni fonnim; part of tho 
a?reemt*nt is siirticient to bind the party Bigniiiy 
to the Kubmission cotitaiuod in tho a^ieement. 

A eoutraet was untured into l*.'t'seen n tirmtrud* 
iii !7 in cloth at Cuwiiporc ivendees) and u Hrni 
nf iriipfirtcrs ut Delhi t vendors for tho >j4lo of cloth 
ff vnls The contract wi? in tho form mlopted bv 
tho Delhi l^ioco G>ods Association, und provided 
for the submisdon of ili^putos lo two arbitn\torj», 
om to be apuoiutod by eich pirty* it Irdn? uifreed 
that if one of the [urHes on b.dn^ roijUeHtcd l»v tin* 
otle'r pa'ty to norninatM an arbitrator failed to 
ilo so within clear diys of the rcuuofit, tho iirst 
pirty Would appoint u nok* arbitrator, A dispute 
having arisen (ho vend >rs intimatod to the vondco 5 
th^i intention to nopont an arbitritur and that 
{jentlemaii on ^th Febr lary give notice in writiojj 
to tliu vendees to appoint tlndr arbitrator and to 
attend f^r a final decision on 25th February 
failin'.? which a ilecision would hi arrived at by 
him alone in their ab.sonce. The vendees did not 
appoint un arhitrat r, and the arbitrator appointed 
by the voodor^ submitted his award on tho 25th 
Pebruarv: 

HcM, that as tho vonJccs wore cutitlAiI to 20 
clear days'tioticp and as tho award was mudo only 
19 days from tliu request to uppuiat uii arbitrator, 
the fuiluro to give tho req iiaito number of clear 
days for tho appoiutment was fatal to the appoint¬ 
ment and juriidiotioii «)f thu voudor's nrbilrutora as 
solo arbitrator, and that, couseqU'3utly, no arbitrator 
bad been lawfully appointed with authority to oot 
nione within tbo t.'rms of the Bubmission made 
by tbo parties, and his award was of no legal oflecr. 

When a '’ourt isaskeJ to ouforoo an award, it 
must satisfy itself that the award 1.4 enforceable 
ill tho same w.iy ns a decree would bo oiiforcenblo, 
if it were a decree An award which is either a 
more dodaiatiou of tho respective rights and 
li'ibilitios of tbo parties iu respect of n partioular 
contraot, or is an attempt to puss a sort of onler or 
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docree for specific performance in a matter in 
which no such decree can bo parsed in law would 
not be enforceable if it weio a decree of Court. A 
SuKHAMAn.BAN>intrAB V BABUf.AL Kkdia & Co -8 
A. L. J. tibZi 2 U. P. L. ll, (A.) -li A. bib 75 

- — Award—Decree in terms of award—Order 

stuyin<j suit—Final decree, i:}heiher ne^C'iearj/ 

An order Ptayinjf a suit is peimuiient unless tho 
order itself proWdos otborwiso by imposing a termi. 

DQ8. 

Who-e during tho pendency of a suit the subject. 

matter of the dispute is referred to arbitratioa and 

»he suit is stayed, tho orderetaving the suit is fluffi. 

' lent finally to diBDoso of the suit. A d- Co 

bD r. RAOUmta DATAr.,i> r \\ l. U. 

I*. J. 10 784 


' Aicard not in terms rj rrference—Award 

incorporated in dccrcr, tffect «}—'os judk-nta. 

The mero fact that an arbitration iiwird is not 
striotly in ucorlvnco with the torun of tho 
referonco to arbitration, d ms not ron lor tho doo eo 
in which tho aw,ir I ia ino jrp >r it ^l, voi I for want 
of jurisdiotion, and tlio di.'cnto operates as res 
judicata to h tr a subsequent suit in respoot of tho 
same cause of action. C Sihnatii ;5aha w. Mohesh 
Chandra qj 


■. "* order snporsoding, whether can beattaeVed 

in appeal from final docreo 5ce Civil Pkoc^di re 
Code, B. '05 6/6 

f rep'ren'e to Acquiescence —Airanl - Juris, 
diction, want of, ohjeelion ns to, whether eon be 
taken. 

Tho parties by an agreomont submitted maltors 
in dispute botwoon thorn to nrbitfntion, but owing 
to thoir conduct tlio arbitrators were unable to pro. 
coed. Olio or'the paitio< thon institutod a salt in 
tho Court of Ihn Miinsif in respoct <»f certain matters 
includo.l in the siibmiHsion, ns the Miinsif Imd no 
jurisdiction to deal with tho entire subject-matter 
of tho submission, but tho suit was dismisHod on tho 
ground that it was not m lint liiiiitile in view i»f tho 
ngrnomontto refer loarbitration which still aiibsktcd. 
On appeal, tho dismi^al was sot aside nad tho caao 
romandod to tho Munsifto take action under para¬ 
graph I’^oftho vSflcond >'cho iiilo to tho ■ ivil Pro. 
coduro Code - tho Mimsif aco'^rdingly stayed tho Siiit, 
and formally referred tho matter to tho arbitmtors 
and umpire rofpiosting thorn to proceoil with tho 
arbitration : tho pnrlios ocqiiiosccd in this docislon, 
appoaroil bofor? tho arbitrators and tho ina'tor was 
fully litigated boforo tin's Tribunal : tlio orbitrators 
made thoir award, and an application to make tho 
award a decree of itourt was n'l )Wod by tho Sub. 
ordinats Judge nutwithstinding the objection of tho 
opposite party to tho jarisdioti )n of tho orbitrvtion 
Tribunal to deal with the matter, and an anpoal 
agiinst this order proving unsucoessful, tho matter 
oame before the High >’ourt in revision : 

Held, that tho applicants for revision hvvin? accept, 
ed tho docislon of tho diinsif. nnl submitted thoni. 
solves to tho dooisioii of tho A bilraiion t ourt, it was 
not opon to thorn to sook a rovo Sil of tho award on 
tho ground of want of jurisdiction. A Sokiikath 
Rai V. Neiial Chand, 18 A. L. J. «U; 2 U. P. L R 

^4.) 240| 42 A. 601 801 


acquit, principle of, appUoabiUtv 
ot. ooeCBiMiNAi Procedure Code, 8 4u3 207 

Bena^l transact,on- Fraudulent pur. 

pose—Plaintiff, when tan succeed—In pari delioto 
potior est conditio dt-feudentis * 

Whoro tho purpose of a benami transaction is 
fraudulent a_ party seeking tho assistance of the 
Hoii.t in av i.ling the transaction must show that 
the purpose did notg) boyond the stage of mere 
Jnsjption, otherwise the maxim in pin' delicto 
potior est conditio de/endentis will become appH. 
^ible and will prevent the plaintiff from saoceoding. 
N Ismail t>. Wasudeo, 16 N. 0 R I '9 205 

Bengal Alluvion and Dlluvlon Act 
(IX of 1847), Si 3, scope of—'‘Changes," 

meaning of—2dap prepared under section, talus of. 
The word “changes” in section 3 of tho Bengal 
Alluvion and Diluvion Act means, changes brought 
about by tho action of tho rivor or tho soa, and not 
chaugos by tho not of ono proprietor in annexing 
to liii ostato tho property bolouging to another 
proprietor 

Tiior-foro, a m'lp prepared undor section 3 of 
thu Bougul Alliivi'in ond Di]uvi>n Act nnliko a 
Reveniio S irvoy inup or a map prepared under tho 
Beiii'ul Survey Act, cm never bo said to bo a map 
ac'or<liug to possession of tho parties. Pat Bioi 
Wakilvn V. Deo Nandan I’kosad, 6P. L. J.6SI 2 

P L. r •‘I 298 

Bengf.il rviunicipal Act (HI of I8d4), 

S* dOZt applicahilitu o‘—f>isp-tte ns to title — 

Order under section, nufiire of—High Court, potevr 

of, to interfere 

SoctiDn -OJ of the Bengal Municipal Act irivos 
a siinimary power for tho removal of an obstruction 
or oncroacliment on a road, drain, sower or 
ni|iio(Jiict, and its provisions cannot be applied 
where tlioro is a dispute between any person and 
tho Municipality with regard to the title to any 
land Such a di-ipiite must bo dooided in the 
ordinary way by a L'lvll Court. 

An OMli'r inuiie by a Magistrate undor section 202 
of tho B'^ngal .Municipal Act is a judicial proceed, 
in/, and the Migli Court has power to revise 
S'loh order O Alukk MuiU't Saha v NarayA!«o»nj 

Municipality, v‘> ' a L .1 2 > 13/ 

■ SS# 293« ZiS Oovtrnmtntt poMr 

oft t > m tke ru^e^ i^npoung con for icat4t con* 

^tfigk 0 i^t^rforcnco fcy. 

Tho * oc bl Oivorninoiit Imi powror, io m-ikinsf 
under sootion • ot tho Bonsai Mimioipnl Act. to 
impjio c >11 lit! >05 und>r which houao oonnootions 
wi:h tho aor^ioo water pipo mny bo allowed, to 
dortno what aro tho fittings required for iuoh wn* 
nootioiH. amt to impoao a3 one of tho oonditioni 
tho proviiion of a mntor at tho owner's or ocoaplor*! 
oxpeoio, and tho fact that sootion 29^ of that Act 
rnik-aa it kivfui in oortaio oasoa to hnvo a (toctor 
HtiJ at tho oepanso of a M iaioip^^tit^ dooi not 
pr>olaU tho li^^ornmont from impejiog such a 
conditio >, 

Th » Hi^h will noi in^orfiro with ral)5 and 

onlitiin* auJwdry f>r wliiih It ocpf'i54l/ pro¬ 
vide t mil mi thjy a'*o la oo idiot with ioiii lopil 
pn I d ll M ^ VA04^0ii OA6 Wai V MOVICfPAt 

uoHiiiMtiiNietA. OpurrAOoco, *7 0. 4sd 3 * J 

rnmm 3 ^ 3 33 ^Act d)n4 in puna'tnci oj Aetp 
luh i< con$tih$t4M ^yotiC4 of iniif omi$iion to fficTf 
effect o/s 
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Benaral Municipal Act-concid. 

Where the Vice.Ohafrman of a MuDjoipality acti 
under the direction of tho Commisaioners. any act 
done under his instructions is an act done under 
the Ben^l Municipal Act. Conecqueutly, if the 
provisions of section of the Aetna reirards 
notice are not complied with by a person apqrievcd 
ny the act, n suit by hitn ajrainst the Vico-' Imir- 
man to recover dumagea is not mainbiin>ible C 
Sasanka Sekiuh Hanerjek V. SonnANO.'U Mohav 
C»ANG l’LI, 2* 0. W. X HHi; IN 4:5 572 

Bengal Survey Act (V B.L.of 1875 ), 

—Older t^cidini/ ioundai^y dixpufe, ejject of 

—Suit to ffcover pofsc^sion of Inndx dealt tcilh by 

order—Limilfition - H.,unda>y pillars, failHr.- P. 

»l>, effect oj — rresuf„i,ii„H * Harden of proof 

An Older under section 41 of the Hei.Kal Survey 
Act has tho force <.f u fivll Court decree, and the 
party itMvho.e favour the order i;. passed sliouh bo 
conBidorcil to bo in actual po.«BCBflion at tbo dato of 
the onlor, aad a ptTHoti wishing to upset tho order 
must bring a suit within 12 years from the date of 
tho order. 

Ah order settling a boundary dispute under section 
41 of the Hongal Survey Act is not void if, after the 
decision is come to. boundary pillars are not set in> 
riio placing of boundary pillars is a part of the 
pr>c. fluro wliielus petformed by the otlieers of iho 
Survey Department after a Ixu.ndury dispute is 
decided Jt IS to bo presumed that the boundaries 
were duly laid down and iho burden of proving the 
contrary lies on tho party alleging it. Pat It.r.o. 
pn-Nissa V Kksiiwak .Naiiain 81 x 011 840 

i?of* T*«'iancy Act (vili b. c, of 

Ifc85», SS, 3 (y), 30. l82-‘£fc,M,aa- 

meaning of-Undivided share in tenonaj, ichclhee 

holdtv^. 

An undivided share of land is not a “holding” 
within the meaning of Boction 3 (0) of the Uengal 
renancy Acr, and tho phrase “a parcel or parcels 
of land III that clause means an entire parcel or 
entire parcels of land, t onsoquontly. section :-0 
of that Act has no application when tho tonanev 

of a rriij^of IS an uiidividod share of land it 
being immaterial how tho tenancy was created 
or whether the parcel held jointly with othois is 
a small or large portion of the land of the teoanev 
or that the undivided parcel which is part of the 
tcmiDcy is homc-tead. and not n«ricultuinl land; 
it IS sufficient if there is somo land winch is not 
hold entirely by tho tenant. C lfi.viY 4 K Das c. 
SAMrsoDDi, MC W. N. 1022 209 

”, 15— 0 /n»**iOH/oco»ap/j/ iciVA inousions 

of tection, effect of - Landl>rdand tenant — I’ennancnt 

tenure.holder, hein of, failing (0 get registration of 
namtx, position of. 

Tho interosis of tho heirs of a recorded permanent 
wnoro-holder in the tenure, cannot bo destroyed 
by proceedings to wbion they were uot parties 
merely booiiaHo they omlitod to comply with the pro’ 
yi.ioiis of section l5 of tho Heng.il Tenancy Act 

c-•• 

22 —/’urc/»/n(e oy raiyatl hailing by r... 
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Benfiral Tenancy Act^comd 


sharer landlord prior to amendment of sect,on — 
uanalordf ftatui of. 

Tenancy Act. 

pnof U>>t8 omondruent by Acl I of 19)3 (K. B. a. 


CouD.) the status of a oo-sharer landlord purchasing 
n rniyafi holding was that of a raiyat. and as such 
he WHS able to grant an under-raiVn/i lease. C 
Inu Mandil V Bimalevgu Roy 337 

' S. 22 (2) Orcnpancij holding purchoxed 
by co-propnetor-Purchase,, postf,on of-ParlHion 

€jJ*'Ct v/. ’ 

Where an occupancy hoMing is purchased by a 

co.propnoior It virtually becomes the fcat/i.lit land 
onheco-sharers which tho purchasing co-sharer is 
allowed under section 2 i , 2 ) of the Bengal I enancy 
Act to keep ..part for himself on condition 
paying rent to h.s co sharers. On a partition among 

haU./.< to the co-sharei- in whu.e it is situate 
and the purchasing co-sharer is not entitled to 
continue in possession of it. Pat MiniciiA ^Anc 
r. Cha.mjhamh Sixoh 

--7 S. 85. Clause (2)-Landlo.d Jd 

tenant. Sublease exceeding ,„ne years, whether 
admissible in ei.dence to prove tefianry-Sub.les.^'., 
havnig e^ect oj 

.Vsnbjeaio granted by a <nVif after the i).is<,inr> 

oftbe Bengal Toimnc-y Act for a term eJeodi^g 
mne years and rog-stered In contravention of 
terms of section « , cl .Use of tho Act is .n 
admisaiblo in evidence to prove the tenancy of an 
undcrmii^nt. Where, however, tho sub.lesseo ha^a 
subsisting tenancy ho cun defend his posse.ssion or 
recover po.-sessiou on U.ing .li.spossJssed on the 
sti r.gih of such siiUsisting tenancy even though tho 
lease cannot be pniducod to prore tho tenancy 
C Naxda Kimiah I- Di.SAiiiM.Hc Na.m.i 
■ S. 07 —Abandon,nenf, proof oj, 

s'icceed under section 87 of the 
Bengal lenaney Act. a plaintiff must establish. aJ.7 

that the raiyal voluntarily abandoned his residence 

without notieo to his landlord, secondly, that ho 
did so abandon his land wiihoiit arranging for 
payment of his rent as it fell due. and. thirdly tlmt 

he ceased to oullivato his holding either by himsdf 

or by some other person Pat Kamjaxcm <j v^,! ^ 
K.u-nLAr.S,..uB.';p. L. 

^ ^ Q 

'J ho (ommon manager of an estate, appointed by 

tho District .fudge un ortho Bengal Jenancy Act 
16 not and cannot Ik* made u party to a tirno^n i- ' 
by tho co.ownere under section 1-9 of the Act *fo? 
^storatiou of the management of their estate C 

cv..« 7*7, 

gnent to applieatton uv snoxt-. 

An applnation for enhaocemont of rent mnrtA 
under sect on ,0 •oftho Hongul Tenanev Act w 
M w.ihdn.wn. or i.s dismissed for nou-p^oJecution ‘it 
an apim.-ation mudo within tho meaning of so rli 
m. uf the Act. and once such an a fpllu'u*'^ 
made, a Civil ( ourt has no jari,diction to Zlr J" 
a claim ii, respect of a matter which formed h 

subject of that applicatiou. C Aueda 
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Bengal Tenancy Act — couclii, 

Ma.iuiiai.1 Chowdupry, 24 C. W. N. 1020; 83 O.-L. J. 

804 760 

-S. 167 — iloitgage of holding —Decree on 

mortgage, effecl of—Subsequent enle of holding in 
execution of rml decree — Pitrchaicr, position of. 

/). licM ft uiortgngo of an occupancy holding and 
nnftli February 1UI2 obtained a decree upon the 
mortgage, in execution of which he, on JPth 
Novemlwr IUI8, purchased the hohling. On the 
19lh March 1012, however, the landlord, in execu. 
tion of a decree for arrears of rent against the 
tenant, purchased the holding ami obtained ftimial 
possession on '^th June On Mh May IMI4 

Ito brought the present suit fur possegsiun, and If. 
was Hubsequently joined un di'fondftnt, and after he 
had been so joineil a notice was served upon him, 
under section ld7 of tho Bengal Tenancy Act, on 
the '5tb May 1915 : 

Held, that, inasumch as the sale in execution of 
tlie inortgago-docieo took place after the sale in 
execution of tho rent-decreo it had not the effect 
t>f extinguishing the mortgage encumbrance at the 
date of the sale in execution uf the rent.derree and 
iliat at that «lato the mortgagee Imd a subsi-sting 
Kneumbraneo; tliot the purchaser at tlio .sale in 
execution of the rcnt-doci'cc took subject to that 
encumbrance, ar.d was, tliereforo, bound to annul 
tho encumbrance within tho time limited by sec. 
tion H7 of tho Bengal Tenancy Act, and nut having 
don«< HO, tlio encumbntneo still subsisted; but that 
bis poMttion was that of a purchaser of the equity 
of rmlomption, and as he was no party to tho 
mortgage-decree or to the sale in oxecution of 
which li. purchnsol the mortgaged properly, it 
was open to him to redeem tlie mortgage, C 
llioHUMi'KUi Oahi V. Bhaua Sundaki Dasj, V4 0. W. 
N. liOl 868 

-Sch. III. Civil. PRocRDORie Conn, 

s 6 « 719 

-, Art. 3 — IjOndlonl holdin^i ajiey 

termination of right to hold —Suit hy Utnonf to 
t'CCftrcr holdift*/ — Limitcliou 

Whoro n laiuilord takes over tho tenancy of his 
tenant under a usufructuary raijrtgBgo, and con* 
tinnos in possossion after termination of his right 
under the mortgage, his possession is adverse, and 
a suit by tho tenant to recover possossion is not 
governed, ns to Hmitotion, by Aiticlo 8, Bchedulo 
HI to tho Bengal Tenancy Act, ns there was no 
dispossession within the inonning of that Arlioln C 

Kiir.TRA Nath MoNiiAr, v . Lakhan Sardab 442 

Berar Land Revenue Code. 1896, 

9 S. 206 ( I )• 203 ( 2 ) —pre-emption—Share 

held by all ntembern of /einf Hindu family-. 
Notice til manager, whether $uj[}icienl—Cn-pareener$ 
in joint (amihj, u'hether independent righle 

of pre-emption—Prcfumption^Sev^rit co-)iareenere 
having equal rightii of pre-emptton—Procedure 
Where a sharo in a Survey Niimbjr is hold by nil 
tho mnmWrs of a Hindu joint family, notice 
to tho manager of the family will ordinarily 
sulHce for tho purposes of section 206 (I), Horar 
Land Bevooue Code. This course would bo an 
obvious one whore all members other than tho 
manager are minors, but where the woaid*be 


Berar Land Revenue Code -conoid. 

vendor chooses to depart from tho procedure laid 
down in tho Oode and to rely upon a consent which 
would more properly be described as a definite 
expression of a deierminition not to exorciao the 
right of pre-emption, he and his vendees should be 
careful to goo that tho substituted precaution is 
such as will bind all concerned 
There is no presumption that where a manager 
does a certain act he does it in tho capacity of 
manager. 

There is nothing in the Berar Land Revenue 
Code to militate against the view that every 
co pai*eoner in an uudividod Hindn family has an 
independent right of pre-omption which ho oxn 
exercise by himself. 

All tho co-parconors should be considered ns 
having equal rights of pre-emption until tho 
contrary is shoxvn 

Where two or more c«>.parcenora are equally 
entitled to the right of pre-emption the person to 
exercise, it Hhould bo determined by lot. N 
fdOTIRAM 1'. BhiKAS' Rao 601 

Bombay District Municipal Act (III 

ofl90l),s.59(b) (II) — Vehicle kept outside, 
but used inside, district, whether liable to wheel-Uu. 
In order to bo liable to whool-tax under olauso (6) 
(ii) of section 59 of tho Bembay District Munioi* 
pal Act, a vehicle must be both kept and used 
within tho district A vehicle kept outside, but 
used within, a district is not liable to whool-tax 
under tho section B Si rat t'lTV Munic.pilitv v. 
Manrkt.al IciiiiARAM, 22 Boh LR. 1104 389 

Bombay High Court Rules, rr, 130, 

131.— Third party proceodings--()Mor refusing 
directions, xvhethcr judgment—Apj>eal, whether 
lies. Lxttrrs Patent (Bom.', cf.. 16 533 

-,Ch,VIII, rr, 127 to 

Patent {Jiirmbay , rl. ]2—Third qMirly pi'oceduit 
— Cnufc of action arising partli/ icithin jurisdiction 
—Ijcave of Court —Procedure—Roa judicata. 

When a defendant asks tho Court to ii«uo a third 
party notice in a oaso in which lonvo has to l>o 
obtaincil umler clatiso 2 of tho Letters Patent, then 
an application slionld lie matio to the Judge for such 
leave to bo endorsed on the notice in the «ftme way 
IIS it is endorsed on a plaint 

An order on a summons for tliroclion under the 
rules relating to thirxl pa»ty procedure merely 
iimonnis to this, that the third party comes into the 
suit ns if ho wms on added party defendant and then 
it is open to him ot the trial to mlso any issues which 
an addo<l defendant is entitled to mi»o, one of which 
is, whether leave ought not to have been given 
under olauso le ot tho Letters Patent os ho was 
residing outside the jiiriedlotfon 

Before it can bo ajsuioedthat leave has beoa grant* 
oil under clause 2 of tho Letters Patent it must be 
proved that an application was maoo to tho Judge 
under clause 12 of the Ix>ttors Patent, and if the 
•ludgo makes the order it riiould appear clearly on 
the fare of it that he wan giving leave under clause 
12 of tho Letters Patent. B Kabiu KtAHi SUBTI C- 
SiiKR Armbd Haji Mir Aiimid, 82 Bom. L. R. 

4SB. 24 2® 
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Bombay Lajnd Revenue Code (Act 
Vor 1879', 8 . 74. Bee BiJiNAUA 114 

' - " 3»&3—LatuUordand tinant—Ejectment- 
Permanent teHancy— Burden ol proof. 

The presuiupiioii is that a tenuot is an aiuioai 
teuQot und the onus lios on him to prove that he is 
fiouiething more If ho wi«Jie8 to provu that ho is 
li permanunt tonant hu must prove, drst of all, if ho 
has not got adoouniout of pormauent tenancy, the 
antH|Qity of his tenure. If ho sucoeoda in oatablbih* 
ing this, then the aoooud paragraph of section 84 of 
the fiomtiay land Kovenao Uode conies into opera¬ 
tion. '1 he landlord lias to prove that there is 
ovidenco of the intended duration of the tenaiiey 
cither by ug.-eement or by usage. If ho cannot do 
that, then it is presumed that the tenancy is oo> 
extensive with the duration of the tenure of the 
landlord. B Maneklal c. Bai Amba, 2‘i Bom. 1. R. 
1394; 45 B. 8(0 751 

-S. 83 —Permanent tenancy—Pi'csumption 

—Grant,proof of, whethernccessary. decLiNULOBD 

ANn Tekant 278 

— ■ •• S* I 21 —Boutidariee fixed by CoUeetor— 

Adverse possession—‘Suit to recover portion of 
«urrci^ num6er, Hiainfamabilit;/ ^of—Jurisdiction 
of Civil Courtr. 

The dxiog of boundaries of different Survey 
Numbers by the Collector under section 12t of 
tho Bombay Laud Uovenuo Codo has the effect 
merely of showing what land belongs to the 
persons in whose names the Survey Numbers ore 
roiristored. It does not affect tho right of any one 
of thoso persons to show in a Civil Coart that be 
haa acquired a title by adverse possession against a 
registered occupant. B Manae v. Narayan, 22 Bov. 
L. R. 1114 tfoot«noto) 437 

' S* 12i —Boundary fixetl by Collector— 
Adverse possession—Suit to recover portion of Survey 
Nutnber from reyisicred occupant, maintainability 
of—Jurisdiction of Civil Courts. 

When the settlement of a bonndary is made by 
the Collector under section 121 of the Bombay Land 
Uovenuo Code, it does no more than establish 
whore the boundary lino lies and that tho owners 
of the respective Survey Numbers are entitled to 
their property according to the boundary lino as 
lixed by the Collector. This, however, docs not 
prevent any of them filing a suit in the Civil 
Court on tho ground that he has ac<iuirod a portion 
of his noighbonr's Survey Number by adverse 
pOSSOUioU. B BHAUA MoTIJI V. DOBAUJI SoEABJI, 22 

Bom. L.B. 1111(45 B. 67 440 

Bombay Revenue Jurisdiction Act 

(Xof 1876), s. II —Collector, order made by, 
directing removal of encroachment on public road 
—Appeal, ^ailurv to prefer—Suit to set aside order, 
whether maintainable. 

A Collector mode an order dirooting the plaintiff 
to remove an alleged encroachment on a publio 
road. Tho plaintiff preferred no appeal against this 
order bat more than two months after tho order 
was made ho brought u suit iu the Civil Court to 
got tho order set asido t 

Held, that tho suit was barred by tho proviaions 
of seotion • i of tho Bombay Bovenuo Joriidictioa 
Act. S Dayal KausuAL v. Secbciabt or Siatc, 
dil Bom. L. B. 1089 I22 


Buddhist Law, Burmesc-Diuorcc, sun 

for, frame of—Partition, whether must be prayed for, 
along uilli dtrovcc. ’ 

Suits for divorce onder the Burmese Buddhist Law 
sbonld ordinarily be framed and tried as suits for 
one or other nf the three kinds of divorce permitted 
by that law, or for one or more of those kinds of 
divorce in the altcmalivo, and tho question of the 
existence or status of the property to be partitioned 
between the parties should be left to bo decided 
after the decree for divorce has been given. 

When once it has been decided which of tlie thnw: 
forms of divorce is to bo granted, there con 1 x 5 no 
doubt as to which method of partition is to be 
adopted U P B Mac.n., N.;a <. Ma Pvu.3 U. B. R. 
(ibkOy 261 1005 

■■ - out by grand^paroiit to grand- 

child, nature and object oJ—Posseseton, .leln<ery of 
xchetUr nectary—Donee, whether can sue donor 
for possession. 


Gifts made by grand-parents to grund-childroa arc 
an exception to the ordinary rule of Buddhist Law 
under whicli on actual delivery of possession is 
necessary to validate a gift. Such gifts are valid 
without any transfer of possession. 

These gifts are, however, merely contingent not 
actual, and the property so given remains absolutely 
at the disposal of the donors for their lifetime, the 
rules for such gifts operating not as betwoen donor 
and donee, but as between the donee and his co-heirs 

and affecting only tho partition of the estate on the 
aooors death 

The intention of such gifts is to secure that the 
pnd-children who, being presumably younger, wight 
fare badly m competition with their elder uncles mid 
aunts, shall receive such share of tho inheritance as 
tho grand-parents consider fair. U P B Ua Mr I 
V IMaunu Lauk Hnya, 3 U. B R. 2ok QQQ 

(Miof laa^ 

^O—Dnty of iJuniapaUly to remote and dispose 
0 } night soil, iohethc, tmperafice-.yuisancccommitted 
by Municipality—Injunction to restrain nuisance 
Per T,mmey, C. J.-Soctiou 93 of the Burma 
Mnniuipal Act does not impose an imperative dotv 
upon n Municipality to roiuovo and dispose of night soil 
Per Young, J,-Section 98 of the Burma Municipal 
Act imposes upon a Municipality the duty both of 
removing and disposing of night soil. 

Per Curiam —The Legislature did not contemplate 
a nuisoiico as tho necessary result of a Municipal 

Committee exercising tho powers conferred upon it 
by section 98 of tho Burma Municipal Act There 

fore, if a nuisanco is committed by a Muuioipai 

Committee m removing or disposing of niirht anil 
under tjiat stwtion, it is liable to bo restrained bv 
injunction. L B Ha.nooon Mu.vicirAi, CoMMiTTirK 

®* (d), bye-laivs made under— 

Bysjaw prescribinif license.fee for lodging houses, 

iohetner ultra vires. ^ * 

A bye law of a Municipal body requiring keepers 
oflodgiog-hotucs to pay a lioonso-fee reckoned on 

ui uuthorixod, 

although the actual number of lodgers in the house 

may bo loss than the authorized number, is not 

Illegal orult.a vires. L B P. S. PitLAYo. Mo^Nerv 

Monicipal CoMMiirEE, 13 Bca L. T. 107, 22Ca L j 
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Bye»LaWSt ilumcipal, validity of, test o/~ 
Intevpretation, rule of. 

Jn determining the rnlidity of bye-laws made by 
public representative bodies under statutory 
powers, their consideration is approached from a 
different standpoint from bye-laws of Kailway or 
other Companies which curry on businees for their 
own protit, althougli incidentally for the advantage 
of the public Courts of :ustico are slow to condemn 
Municipal bye laws as invalid, on the supposed 
ground of unreasonableness, and support them if 
possible by a “benevolent” interpretation, and 
credit those who have to administer them with an 
intention to do so in a reasonable manner. But, on 
the other hand, if a bye-lnw necessarily involves 
that which is unreasonable, it is the duty of the 
Court to declare it to bo invalid L B i*. S Pii.lay 
V. MorLMEI^^ MONICIfAL COMMITTEE, 13 Bl R L T 

107; r2 Or, L. .1 113 545 

C. I. f*'. contract-r l Operfii, irhen 

As regards a (7 f. F. contract as between the 
buyer and the person importing the goods, the 
property in the goods passes when the goods arc 
shipped, but when the lir.st buyer sells to another 
party the property in the goods does not pass 
until the bills of lailing aro endorsed to tho pur- 
chaser. B Rustam.ii .\. Diha-sm v. Ha.ii IIusskin 
Lari, 22 Bom. L. U. llb& 5I5 

Calcutta HIgrhCourt, OrlgrinalSlde, 

Rules -Sale hehl by Kegislrar under rules, 
without attachment. S<cCivif, Pkockhitre Code 
0 XXI 43^ 


[1981 


Calcutta Police Act (IV B. c. of 

1866), S« 54 A, reqHi»ite» for conviction 
under -Fossesfiun oj old chuddar, whether sufficient 
in itself to arouse suspicion. 

’I’o justify a conviction under section 54 A of tho 
Calcutta Police Act them must ho reason to 
Iwliovo that the artich* in poggoHsiou of tho accused 
has Ixjon stolen or fraudulently obtained. Tho 
possession of an old chuddar is not onoiigli in itself 
to arnuHo suspicion that the articlo was stolen or 
fraudulently obtained C Bai Das i'. At,i Bi'x Khan, 
23 C. W. N IU6.^} 22 Cr L. J 122 - 


C. P. Tenancy Act (XI of 1898), s. 41 

(2) —"Prsniium,” tnenninff of—Subdeate^Lessor 
agreeing to pay rent to creditor—Surrender of 
bidding—SubdesBce, right of, to possession—Joint 
family— One member tenant of holding—Other 
members, whether also tenants, 

'J ho term “premium” in section 41 (2) of the 
0. P. Tonanoy Act means a payment made in 
lump when a lease is granted or renewed and should 
nob bo pressed so as to make it include what is 
ostensibly a merely periodical payment. 

On 8rd July 19i4 D. with tho oonsont of tho 
tnalgutar ozocutod a simple mortgage-bond of his 
abeoloto occupancy holding in favour of L, ond 
undertook to pay tho amount dno by IH annual 
instalments. On tho eamo day, I). gave a sub-leato 
to L's son J. of tho bolding for 10 years and ogrood 
to pay tho ront to tho malguxar, and to pay to L. 
the rent payable by the sobdossee. On Mh July 
1914, B. surrendored tbo bolding to the malguxar for 
a consideration, and the malguxar let the land to 
ffe, son for a nazrana who, through his mother and 
guardian, executed a sub-lease in favour of the 


C. P. Tenancy Act-conoid. 

mo^ujflr for a term of two years. On IPth April 
lHi7/.,oll^eging that he had been illegally ejected 
»n December 1914 brought the present suit for 
possession, and tho question was whether tho con- 
eiderotion for the sub-leose to J., viz, 19 annual 
payments, could bo regarded as a premium : 

Held, that the sub-Ioase to J. could not be treat- 

,, ^ .^..v A A * * T ^ a premium and that 

he was entitled to possession theieunder. 

Tho mere fact that ono member of a joint family 

/ holding does not moko all the 
members of the family his co-tenants. N Jaoan- 

NATII V. BkHABI ^ig 


S. 60— Icflw by occupancy tenant for term 
exceeding one year, validity of—Ejectment of sm6 . 
lessee-hotice to qui', necessity for-Tenauey, manner 

ol proving. ' 

Under section ftn of tho C. P. Tenancy Act a 

lease fora period exceeding one year granted too 

8 ib.tennnt by an occupancy or ordinary tenant is 

absolutely invalid, irrespective of whether tho 

sub-tonancy was consented to by or on behalf of 

the landlord or not^ and a lessee nodor such a loose 

cannot plead absence of notico to quit prior to 
lieing ojecled. 

A tononcy may bo proved without proving any 
written lease that may exist. N fii-RATsiso v. Ham 

461 


Champerty, whether void in India^Tran$ac^ 

tion^ trAo?* void—CompromiWt frnuduieni, 

Vf. and Co. brnuf^ht o suit to recover from the 
defondniit liissos on certain cotton contracts, based 
on an account tho corroctncs^s of >vhicb was not 
disputed In this suit tho tliifd parijr, i. e, the 
jmrtj who undertook to indemnify tho defendant 
off^insf losses, appeared ns a party, ar d pnt in an 
ajfreetnent of compromise botwoon tho plnitdiff and 
defendant entered into after admission of tho ®tiit| 
and alleged that tlio effect of this agreemoiit was 
that the defendant was to pay plaintiff half tho 
sum for which (ho suit had lH>en brought and as 
regards the balance ho was to bring a third |>arty 
notico against tho third parly^ that tho plaintiff 
and defondnnt were to share tho balance oqually> 
and that defendant obtained this concession by 
agreeing (ogivo ovideru'o against tho third partyt 
and that, constqiiontty, tho aprooment wiis fraudu¬ 
lent, coltusivo and aguinst public policy, and that 
no decree should i>o passed atrainst tho dofondant : 

lUldf ^1) that as tho accouut had been proved and 
also that the tronsacti ms oiitcrod therein did take 
place iiotwoon the pin intiff and defendant which 
resulted in a Iosh for which dofondant was liable, 
tho agrooment furnished no saffloiont grotiiid for 
not passing a docroo against the defendant ; 

I'tg that inasmuch as champerty is not void in 
India unless tho transaction is not a henajW# ono 
for the acquisition of an interest in the subject of 
litigation, hut an illegicimato transaction got up 
for (ho purpose merely of spoil, or of litigation, 
disturbing the peace of families and carried on from 
a corrupt and improper motive, the avreoDioot did 
not fall within tho description of on illegitimate tiaus* 
aotion, and was, thoraforo, not invalid. B Weld 
A Co. i\ Sifsa Auuzv ZzBki Auuzo lO 
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Chota Nagrpur Tenancy Act (VI of 

1^08), %S. 52, 234- L(tn>llord nud tenant 
— Rent, eutt to recover orrtarn of-^ Lifnitutiim — 
C<>•^An^«r ioNri^odi'-SuiV/cr aftporti/-nmenl 0 / 
—Right to recover rent, tchether eu^p'tuted 
Under section 5‘t, read wiih sectino yyi, of tho 
Chota Na^rpur Tenancy Act, rent fnila due on tho 
last day of each quarter of ttio aifiionliiinil year, 
and a suit fur orreuis of lont ehoiiid i>o biouttlt 
within thr o yeara from the end of the ogricultuial 
year in which the arn-ara become due. Where, 
however, a co«i>hnrcr landlord biinj^s a euit for 
apportionment of rent making tho tenanta and tho 
other co^aburers pariiei* to tht* suit, the right to 
recover rent is deemed to bo held in su>-nenae till a 
decree ie p'fsed in the suit Fat Miuvapur 
ZaMINDAKY CuMI'ANV l.D- l'. JaUA .vatu SARA^GI 

3i4 

Circumstantial evlcfence, laiue oj— 

.Qq ntuoi o/ proof nece>‘faTy hr emiictu n 
Tiie fundumonlai rule by whicli cir umstantial 
evidence in o»timut< is that in order to jiihtify the 
inference of guilt, the inculpatory f>«cta must be 
inoompBiiblc with tho innnceitce of the accused 
and incopnblo of cxpIaiiatSoii upon any ica.'On* 
able hyi othesia other than that of his guilt. 

Although it cannot be laid down a-< n p.'oposiiiuu 
of law tliat q’Mfitum or value of evidence mu-t 
depend upon tho enormity of tho crime, yet it is 
safer to follow the established rule that ‘'the 
fouler the crime is i bo clearer and tho plainer the 
proof ought to bo” I* at HAUiiU.VANOA.N Kokbi 
V FjIPKaoK, p L. T. ^^*4: R I. • ft' RdH 

CIvl. Proceuuie Code (Act X V <f 

I8£2;i SS. 375, 462, n6 Bengal Conrlof 
Wards Act (IXof ft$ <4, Ift. ftt — i'oofprotniec 

of euit—ilinor defendants ■Ou'rdian appointed by 
Court ol IKird-i, ichelhcr requires lenv of Court for 
compromise. 

A guardian appointo l under tho Rontral Court 
of V\ards /tet, <'‘7 ", on bolmlf of infants h-a power 
to coinpro-niae p'^oeodings in tho 'iv<l v;u‘trr. to 
which those infants nn dofendantt, with-^ut 
obtaining tho leave of tho t'ourt under section Gi 
of the t.'ivil l‘roceduro t’odo, 'HK'. Upm such a 
goirdian aotiscnitng to an ugreeti)*‘nt for com¬ 
promise, that ogreoment is necesaurily recorded 
by tho • curt under section -t^’ft of tho Code, 
without tho exaroin ition of it* terms r‘*q rred in 
the onro of ordinary guardians. PC Nakiuo Drwani 
i’. PaunA Dicuav, » A L J i7l; 4i M L J. 

(102.1 U. W. N. I15j 20 hi . L.T 2i»2, 3<C L I 2'' 
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Civil Procf»dure Code (Act v of 

1908), s. 2 f2) - Decree Order setting aside 
. ox parte decree —Hubkari dm.en up —’'ubkari, 
tchether decree — Execution Limifufton, tormiuus a 
quo. 

An order granting "with costs” an application 
to 8i»t aside an ej!/virfc decree was made on i7ih 
February tO'', and on tho ^th viarch Ml n docu- 
ueni, described us u rubkari, was drawn up 
which spociGod tho amount of tho costs piiyablo 
to tbo S'locossful applicant On'tli March r*'8 
tho applicant applied in execution for realisation 
of his coals, but his application was diamissed ns 
time-barrod, the Court liohling that the rubkari 
was a decree, and that limitation commenced on 
2 |th Pobraaiy 1916; 


Civil Procedure Code-contd. 


U'ld, that tlio rufcl'.iri was n't a decree within the 
meaning of section 2 ' of the ivil I’r.-cedure code 
but was nn order within fection 2 ( 4 of ih- Code 
which completed and rond-red tho order of 2 th 
February .vlS cai oblo of execution, and limitation 
commenced to run from 8ih March »9 atid, 
th<>refore, the application for execution was within 
ti no C .'‘OOKOOB CQA'DRA SlOLLlCK I'. hAJA.Vl 

Ka ta Giiosr 51 

- s. 2 (?SO. V|,r-. 14, 15, 17, 

O.XXI, r. 66 Erec-ititm of decree —Applicnlion 
for or-ier for sale— Vrrificotion hy ka. pmduz of decree- 
holder, tche'her sufi-tent Application not S'gned 
by decree-holder -Oeirct, uh^lher can be remedied 
—Oriler on application uheiher "dectee" —Appeal, 
xchelhrr lies. 

The veriliention of nn opplicition under Order 
XXI.ruleti*' of the ri»il Procedure Code hv the 
knrpnrdoz of the decree b'.hicr wi o i.s ucquainted 
with the fliers voriGed ' y liitn is sutHcieiiC and 
valid under Order Vl.rulo'ft ot the Code 
Tho meio foci that rh - application is not signed 
by the docre-.liolder will not make it nb oLiely 
void Tho defect can be cure<l at any stage by 
amendment. 

All order mado under Ord^r XXI. rule of the 
Civil Procedure Code is not a decree within tho 
moaning of Br>ction ' -g-, o„d is. therefore, not 
appealable. Pdt Brua Su»uab Deb i- Sivsravjin 
De., I r. L T ti*. 282 


2 ( 2), O. XXII, t*. 4 yfor/gag*, mit 

on—Order rej-ding apphenUon to mikd preliminary 
decree fioitl, trhether ‘decree" Preliminary lieoee, 
proceTdtng.t Jotloiciny, naiu-e of—De-ith of sole 
ju-Igmenl.debtor • Abatement oi suit 
An order rejoctji.g nn application Ui nmko a 
preliminaiy derroo in a mortgnge-suit GnnI, on the 
f^rotnid tho 6 it had aha'od owing to the 

de th of th-. solo judgment-debtor is a "decree” 
and is open to appeal and s^eond appeal. 

Until a Gn-.l decree is p-i^sed. all proceedings 
following a preliminary decree in h mortgage suit 
are proceedings in a i.ending suit and nn nppll- ation 
made therein i< not an application for eteeution. 

Where, tlioreforo, before tho making of a final 
decree in a inortirn^ro^Auic the ^olo juclgmentwlpbtor 
ni*' 0 . iiiid the r<0( too.holder faili. to npply iviihin nix 
montha of his death to hare hii heira suostitutpd 
and m.do subject to tin pre.lifiioirv deoreo, t-e 
suit, under rule * of Oder X.X-I of rhe' ivil Pro. 
corluro Code, will abato Bhct.vath v. Tara 

tiUND, 33 L J W N. hM6 i77 

■ S. I I —Pes jtidlcafa—.(dopfion bu tcido-p^ 
Sui^ pir tiec^nrafinn hy Oijt by ^oiiloio 

—secoful Mutf/o^d rf'fri70on^Quf^fion o/ reialion- 

Ah /). n*« judirara 

E., the wid'.w of n., adopt-dono J. Plainfiffn, c’niru- 
tng as lovers,oners of //.brought a suit for a dechim- 
tion tint the adoption shall not affect their rover- 
sionary rights in the estate of//and obiainod a decree 
Suhsoquontly. ,V mado a gift in favour of / Plaintiffs 

aguin brought a declaratory suit, contesting the 
valld'ty of the gift : * 

/Md, that the question of plaintiffs' rx-lationship 
to //.was rej Judioa/u inthosuh-oqueut suit, iimsmuch 
as /. was claiming under y. who was a party to the 
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previous suit and was bound by tho decree passed in 
tliat suit, ^ L Indraj y BanjiLal 808 

S. I I— Bes judicata— to 

contest ahcmtion, dismissal of-Suit for posscmon. 

PlHintiffs brought a suit for a declaration that 
a gift made by R. m favour of A^. shall not affect 
their revorsionary rights. The suit was dismissed on 
the ground that on it.’s death her grand-danghter J. 

^ succeed to her. and that tho 

plaintiffs interest was too remote. After i2'u death 
plaintiffs brought a suit against A', for possession of 
her estate : 

Held, that J.V right to succeed to R being res 
judicata, and .7. being alive tho plaintiffs’ suit was 
not maintainable. L Nawah v Punjaba 946 
■ S. I I —Res judicata— of decree 
—Leave to assignrr to execute decree, ichefher 
involves decision that execution m not barred hu 
limitation. ^ 

The appellant ns assignee of a decree applied to bo 

brought on tho record as such, and to have the 
decree executed ngninst tho respondents. Tho latter 
resulted the application on tho ground inter fj/iar 
that execution was barred hy limitation The an. 
plication was grunted, but tho question of limitation 
was not expressly dealt with. Subscqueutly, on 
appellant proceeding to execute tho decree, the 
plea of limitation was again raised and the Court 
gave effect to it; 

Held, tliat the order allowing appellant to execute 
the decree involved legally tho rejection of the plea 
that execution was barred by limitation and that 
such ploa coulc] not bo raised in siibsoquont prooeod* 
ings. P u Raja ok Ramnad y, Velpsasii Tbvak 
JO A. L. J. I68;40M.L, J. in7i13L. W. 290- tJ021i 
M. W.N.fil; 33 0. L, J. 218! 25C. W. N.68J 880 

s. 11, Sch. H, paras. 20, 21 — 


Arbitration-^Aicard—Order refusing to file award 
whether res judicata -Suit to enforce award, whether 
barred —Limitation for suit — Limitation Jet LIX of 
l^OV, Sc/i./. Jrt. 120. ' ' 

Although an opplieation under paragraph‘’0 of Scho. 

dulo II tolhc ( ivll Proceduro* odo to lilo an a.vanl 
18 numbered an<l registered as a suit. procemli„Ka 

under paragraphs 20 and 21 of tho Sohodulo are not 
proceedings in a suit. 

Whore an application to file an award is rejected 

a suit to enforce tho award is not barred by tho rule’ 
of re$ judicata. 

A suit to enforce an award is not provided for bv 
any other Article of the Limitation Act; sneh a suit 
IS, thoroforo, govornod hy Article »20of 8ohedulo r to 
tho Act, tS Rajmal (iiRnnAKLAi, f. Uarcti Smiv- 
KIM, 22 Bom.J.^K. IH77, 4% B 29 755 

—— 8. 20—Ptace of suing —OoenU ordered hy 
value.payable parcel post-Cause of action, where 
arues. 

A. at Kasganj, In tho U. P. ordered certain goods 
of a firm in Delhi ; tho goods wore sent by value 
poyable parcel post i on taking delivery A. found 
that tho parcel did not contain tho goods ho hod 
ordered i ho accordingly institotod a suit at Kasganj 
against the firm for damages. Tho Court relnmed 
tho plaint on the ground that tho oanse of action 
arose at Delhi ainj it had no juriadictioa to cater, 
tain the soit i 
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flcM. that the suit had been oorrectlv filed at 

enZel 

J^as mld? “'ll li completed till delivery 

^as made and the goods paid for at Kasganj j that 

Kasiin^^th *^^'*7*^ payment was mido at 

firnw?^ n the property of tho 

Kasganj Court bad 
jurisdiction to entertain the suit. A Ram Lal v 

B„o.. ,8 y. . a P. 

3. 20-Place of suing—Jurisdiction—Cause 
of action—Enndx drawn in Cawnporc for acceptance 

accepted and 

l*aid in Calcutta—Suit to recover sum paid • Place 
of mil—Commission to examine specific witness- 
l> not named examined^ effect of. 

® favour of 

.no n ^ ^ carrying on busi. 

mss at Cawnporc and Calcutta , tho hundi was to 

f*’*" the accommodation of, 

navml f to, D„ who in caso of non. 

payniont undertook to indemnify P. against any 

h*89 or damage P. accepted the hundi in Calcutta 

and made payment there. On failure by D to par 

tho ainau.it of tho hundi, p brought the present 

suit in Calcutta to recover that amount and it was 

ohjcctod that tho Calcutta Court had no jurisdiction 
to entertain the suit : 

Held, that ns tho plaintiff's cause of action would 
not bo complete unless ho proved the fact that ho 
had accepted the hundi in Calcutta and had proved 
that ho had paid in Calcutta on tho duo date in 
accordance with his acooptnnoe. part of the cause of 
action arose within tho local limits of the Ordinary 
Uriginal Jurisdiction of tho Uigh Court at Caloutta 
and the Conrt had jurisdiction to entertain tho suit. 

hero, on the application of tho defendant, a 
commission is issned for taking tho ovidonoo of 
one particular witness only, and. in apito of proto«la 
of the plaintiff, the evidence of anoihor person is 
also taken, tho ^.•ou^t would bo justified in ignoring 
the ovidonco of such person. C Ram Chpxdkb.Ooori 
biiA KAR r Ounpotram-Biswanath, 47C 583 539 
20 (O—place of suing — Fraud, decree 
obtained by—Suit to set aside decree, whether can 
oc brought in Court other than that which passed 
decree—Cause of actioH— IFrong report with regard 
to service of summons—Civil Procedure Code fAcl 
r of IPoy, es. 104 (2', llfi—R#y£»ioa-Phimf, 
order directing return of—Appeal—Appellate Court’s 
order-^ Appeal, second, whelherlies. 

A suit to set aside an ex parte deoroo on tho ground 
of fraud may bo brought in a Court other than that 
by which tho deoroo sought to bo sot aside was 
passed. 

Hlnifitiff sued tho ilofondant at Lahore for sotting 
aside an ex parte docroo passed against him by the 
Munsif of Poroz-poro, It appoorod that notice of 
tho suit in which tho inipiignod docroo was passed 
Avas isiuod to bo sorvod on tho plaintiff la Lahore, 
but was nut served and was roturnod with a report 
that ho was evading service, whereupon the ex parte 
docroo was passed. Tho Munsif of fiahoro, holding 
that the oouso of action arose at Poi*ozoporo, returned 
the plaint for presentation to the proper <'nart On 
appeal the District Judge held that tho suit was 
oogaisabie by the Lahore Court and remanded it (09 
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decision on the merits, Tho defondant applied for 
revieioD to tbe Bigb Court: 

Held, (1) that tbe order passed by the District 
Judge, beiug one passed on appeal against an order 
returning tbe plaint, was not appealable and that, 
therefore, a petition for revision was competent; 

{2i that, inasmuch as a wrong report was made by 
the senring officer with regard to the plaintiff’s 
alleged attempt at evasion of service, part of tho 
cause of action arose at Lahore and the suit was 
maintainable at Lahore. L Riii Lal-Ishir Das v. 
Salio Bau 2 

- S.47 -—Decree^holder depositary of property 

attached^Detenlion of property’^-Suit for damages 
fonorongful detentiort, tchether maintainable. 

In execution of a decree against P his property 
was attached and placed in charge of the decree* 
holder D as *aj'urdor or depositary. P. oppliod to 
the Court for on order directing D. to produce tho 
property. D. alleged that under an oral order of 
release the property was made over to S, the 
brother of P. The present suit wus brought by p, 
to recover from D damages for wrongful dotoniion, 
but tho suit was dismissed on tho ground that tho 
matter being within tho purview of section 47 of 
the Civil Procedure Code tho suit was not main, 
tainablo : 

Beld, that tho suit not having been brought 
against the decree-holder as such, or against a party 
to tho suit, but being a suit against a depositary, 
who sot up no right to the property deposited, did 
not fall within tho scope of section 4? of the Civil 
Procedure C( do, and wos maintainable. N Sitabaii 
V. Dokobb Sl^G^ 477 

—— 47- ffreew/ion of denee-Decree.holde/ 

auetion.purehaser, suit by, against judgment-dshtor 
and stranger to recover postiession of provertu 
purehased, whether barred. r r » 

V hero a deoree-holder aoctlon*purchaser in 
tiying to obtain potsession of tbe property pur- 
chased by him is resisted not only by tbe judgment, 
debtor but also by a stranger who claims to have 
an intoroBt m tho property, bis proper remedy is to 
briog a seporato suit for possession both as against 
the judgment.debtor and as against the stranger, 
^ction 47 of tho Civil Procedure Code is not a 
tor to tho maintenance of such a suit. B Qoba 
Natuo Babcla V. Sabiiabau Tbju Path,, 22 Bom. 

D. B. iJ0244^B.97_7 366 

8. 47—ri-dfutioa o/dccree—S/av 0 / czeev. 

order granting^Appeal, whether lies. 

An order granting a stay of execution is not a 
decree nor does it fall within tho pnrview of 
section 47 of tho Civil Procedure Code. No appeal, 
^eroforo, Uos against such on order. B Jakakdam 
TBIIIB4K Gaobb V. IIABTANII Trimhak Gadrb, 22 
Bom L RJ21^^46 B 241 523 

" .8i 47- Pre-emption suit—Decree awarding 

posussion on payment of purchase-money—Money 
patd-^Possession not oblained^Suil for possession. 
Wntthfr fnaintainablee 

Where a person obtains a decree in a pre-emption 
suit for possession on payment of the pnrcl.aso. 
money and pays the money, hut fails to ..bloin 
posse. BioD, ho is not entitled, by virtue of section 4? 

Of the Civil Procedure Code, to maintain a fresh 
•mt for possession on tho basis of the decree. A 


Eamanand V. Jai Bam, 18 A. L. J. 1001; 2 U. P. f. B. 
(A.j879j4« A.170 632 

—— ss. 47, 146, O. XXI, rr. 97, 98, 

99— Auction-purchaser under money decree, 
whether representative of jttdqment-debtor. 

An auclion.pQrchaser under a simple money 
decree is a representative of the judgment-debtor 
for the purpose of Order XXI, rule 98, Civil Pro. 
cedure Code, against whom proceedings can be 
taken under section 148 of the Code. M Manicca 
Gramani V. PabasI'ram Mooki.kt, 12 L. W. 360i 

(I920» M. W.N^787 894 

"■ S* 48, applicability of, to mortgage decrees, 

passed before passing of Code. 

Section 48 of tho Civil Procedure Cmlo of 1908 
governs an application for the execution of a mort. 
gage-decreo oven though obtained before that Code 
cume into force. B OorALOAS Ganpatdas v 
Tribhovan Jethiram, 22 Bom. L. E. 1420, 45 B. 365 

. _ 790 

Si OO, scope of—Execution sale—-Benarai 
purchase—Certified purchaser kept out of possession 
— Real purchaser in posses^ion-Title of certifxed 
purchaser, extent of ^Bengal Tenancy Act (Vllt of 
mh),3ch.nt. ' 

Section 66 of the Civil Procedure Code is not 
restricted to benami purchases made by or on behalf 
of judgment-debtors. 

P., the landlord, purchased a holding at an exo. 
CQtion sale benami in tho name of D. and the 
latter was certified as the purchaser P, however, 
remained in possession of the holding for more* 
than three years when he was dispossessed by D p. 
thereupon brought the present suit to recover 
possession r 

Held, that ns D. had toen kept out of possession 
for a period of two years his title had become 
extinguished by virtue of tho Third Schedule to the 
Bengal Tenancy Act. C Harish Cqa.ndba Gbba v, 
Nripbndba CooMAB Craebatabti, 24 C. 17. N. 1024 

719 

—-S. 73 —Execution of decree—Money paid 

into Court—Rateable distribution, right to in 
respect of execution costs, whether permissible. * 
Money paid into Court in execution of a decree 
is assets available for rateable distribution onder 
soclioo 7l of the Civil Procedure Code, but such 
distribution is limited to tto amount of the decrees 
and cannot bo extended to tho costs of tbe ap* 
plication for oxocution, nnless, prior to tho receipt 
of tho money, there was an order made expressing 
in terms that such costs ore to bo added to the 
amount of tbe decree. C Nooa Mahombd v. Bilasi. 
RAM, 47 0. 516 458 

S« 73, 0« XXI, !*• 72—Eiiul decree* 

holders—Rateable distribution^Permission to bid 
and to set off ^ Right of other decree-holders, whether 
affected. 

A- and B. held decrees against a common judg. 
iiient-debtor. B. obtained permission to bid at the 
sale of tho judgment-debtor's property, and to set. 
off his olaim under hie decree against tho purchase, 
money He purchased one item of property but 
did not deposit tho purchase-mnnoy, another item 
was sold to a stranger who deposited the porohase. 
money. A. applied for rateable distribution but 
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hiB anplic-ition 

pnrchaflp hy B.: 

II-l'l. thiit A wisentitled to ratenbla distribiuion 
in respect->f b'»tli purchii^es, as the pomii-sion to 
set off trrantod to B did not jiff<»cb A ri rht to such 
difltnbiiion. IVI Akunac'^ELLAm CfiETTY r. Sou». 

BDNDARAM t/JIBTrY, I* vV . x gQ 

-S. 9^, O. I. I*. 10, O. XXiri,r. I 

—Scheme suit ^Prayer, inter alia, for appointment 
<5/ trastee^Withdruiial of ^itU —C’oiirt, potcer of^ to 
frantpose parties and adiudicate on tnerifs. 

In a suit instituted under section 02, Civil Fro. 
roduro Code, where the plaintiff applies tr) with¬ 
draw the suit and it app»*nrB to the Court, tl)nf 
his object is to p oront tlie Court froui doci linjr 
the suit on the merits the Court lias pow<»r to 
allo.v the suit toprocjod with sotno of tlio defeml- 
an’s as plaintiffs norwi b-itandito^ the withdrawal 
by the plait tiff from the suit 

The la iifuiiro of olau^o t of ruh r)r lor T 
Civil Procedure t:od>. is wide oii>u^hto eive a 
Court power to add either as olain-iff or as defend- 
Giitonv person, that is, whothor alro.idy a pirty, 
as d fondant, or pluntiff. bo as to onablo it off‘c* 
ttiallr and complet.dy to ndjudicut ■ upon and aettlo 
all the fpiosiions involvotl in the suit .VI AlAiioMEti 
SlRAJl/Ofit V U (lUCLsM Jai(,\• I, 2 ly. W ’.e, 2 J3 

' ' S» 9 Of XLf, 31 —Omission to 

cotnplij intn provisions of rile, rffret of. 

The oniidsioa by an Apidli'o ^>u^^ to co nply 
striotly with the provisions of ()rl -r .1, rule I 
of the »’{vil Procoliire o lo amounts to no morn 
than an i-rexuKritv curablo by section Oi of the 
Code. SliAKiiAUUii V Uuvnru, lA d. L. It. ) 2 

S* 102 Suit to rsrn'vr grizing Ice, nutnrr 

of-‘Appeal, second, nh^lher Hon 
A person who is all ovod to amzo his entflo on 
the Und of utiothor iiftm piym-nt of a foe per 
capita has no in'ornst in the Ian 1 and is not a 
tenant onsoqiiontly, the g.-azinj? foe is not in the 
nature of rent, 

A suit for recovery of money claim''d as ijrnziiiK 
fee is f>f tuQ nature co/uiz ible bv a 'biurt of Sm M 
Causes and, under auctum 0 »)f the Code of Civil 
Procedure no seem I appall lies in such a suit 
if the amount in dlspiuo is iosa than Ws ftuO. C 
.Tatinora Moiun V, Anoufi Aztz, ^2 0. L. J M 


SftBSHACFlARTA V CheMAXVA GCBUSBAXTAPPA. 29 
Bom L K. I 3- 4> B 2 3 192 

--s. 104, O. XU r. 4,0. XUII, 

r• 1 (S) ^R>^c^it'er—(Jf'der pOrHinng aceounfA— 
0''l^r gmntiruj lo tfue Receiver-^Appeal^ 

tchefher lieR finibil$ty of. 

Whore a Court la a^izei with a particular matter 
under a particular rute^ and an order uuder 
rule is appealable^ on the order aotuallj made bj 
the Court in that matter, whether it is a pOditire 
order or a iiotratiro orclor is also appoalabla. 

An ordur passinjf a Ko^eirer's accounts is an order 
mudo nn lor rule i uf Order XL of tho Civil Pro. 
o/'d :ro <-o lo and is aopoalnhle under clause (s of 
nln J ot<)rd**r X^ llloftho ^ode 
AXoaopoal liosatr iin^t an order ifnintine leave to sue 
a ltoci'iv**r Whore tho orir^ appointinj^ a Hecoiver 
has iato thn accounts filed by cho deceiver and 

has pussrtd iliorn overrulifiif the objention^ of the 
party irnp*ii;iin^ the accounts, a suit will not lie 
n/ain^t the 'tojuvor fnr da na^s for nefifl^^fe^ce, 
oi<\ based on the simo allegations which have 
alre idy l>e'‘n considered an I overrulodi B 
Shhiviw^s K rpr.swA5n iMudliar v. VVa2, Bom, 

L U G B 421 

•’ —St 10 >the fUrini^n of fhe 
manning of Af‘bifrfit{on, ord^r Aiipvr^fdiaj, 
whtfhfir ran be nltacko I in appeal JroM final 
dearer 

'I ho worls ‘^iff’Ctintf tho decision of tho casc^' in 
M‘Cl win O* of the i^ivil Krocodure Code, mean 
nlT‘c'inif tho deoi-^ion of tho case with roforonoo 
to tlio luorrts <if 

'n >rAjor siinor^odin^f an arbitration is not an 
or h'T whit h ulTeo's tho doeisijn of tho o»«o with 
refort'nco to tho merits of it, and oven if such an 
order is orroao >ih tho emir u*nn»t niido a 
i^r<vind of* ohjoo'ton in tho np(Mil from the final 
dr»rna^ III tho oa^o U Uciniu IliH'MO'DA 
li.WtZKH 6/0 

-s. 107, O. XXIII. r. \-.ipHl’de 

Conrl, trover of. to nltow -oithdvttwil al 
An Appcilito '’ourt h»* jurii llcthn to all‘W a 
Bull lo lie wiihilmwn with liberty lo brine a freih 
Buit on ih»* game enuno of action B SiiiRfl IIamK 
Gulam MotuoiN o Maiiomki) All, JI2 iloM b. ^ 

-s. ro, O. X'-V, r. 4-PriiV Cfo-m?.! 

appeal -Vonnec'cl stiils — Vnlne in one belotP 


S, 102—<l«it //) recover price of cant -Certificate, tohelher shnnld he g'-antfit 

4 h • ■ ' f .aA-_.*a A.-i^._?AiA&A« v«/\a P fl I* AI Hi 


natii e of App^al^ arcoad 
A suit lo roo •vt^r the pric« of coal sappliod undor 
an ajfreomont is in tho naruro of a 8ma I naso nuit 
and «vhere tho am >iintsou, 4 ht to In rour)vore I (h«*rein 
is below Its 5 0, a socoad app^^l jg bn rod undor 
section Hii of tho Civil I'roroduro Code I 
DUAK & Co. t'- t5t3 ^IaRATAN HtNQIl 188 

——Si 102, Oi XXJ, r. 71 —Application 

to recoiter deficien-Tf from defau'tiny purchase/^ 
Amount eoujht to bo recovered less ttian Us,.tOO — 
Appeal, second, tohelKer lies. 

Where the amount eoueht to bo roouvnred from 
a dofaulrini? purchasor by an applioation un.lor 
Ordur Kd. rulo 71 of tho ivll Projodtiro ?ol » 1 b 
le«8 bhknUg A tan of<lar poABod on tbo au.iibu. 
tion ia not lubjeot to tooond apjMjal, B Ba/acuarta 


''hcrointwo uounocti'd Bult' luo poiof.a raiac 
uro idniitical and tho valu tri »n of tho nubjei't.maMpr 
iri non 0 X 0 ‘pile ffg ", Oantllo the <»thpr Is le*"* t"*'' 

til It a uoiiot. and tho former i* ccriifb’d us a 

fi»r apppiil to tho F'rivy ounoll tho latter bIiouI 
oIbo ho Biml arly cortifled A Biiaowar tfi.vou v. 
Bmawavi DAgg.liAOWAN Da», 18 a li. J 
I*. L R (A » 411 , . ..'^7 

--S. I l5-*rage", 

deeisim as to ^Rtvishn. mhe'hsr 

Tho w >r.i ‘o»io" lo iootloa ' ft of the OIru rpooe* 

diiro loluduJB n>t ns’eMarily in orurr ease'ne^n 

th i whole oim but in if m.<HO n p-irtii* ilir brauoo 
of a c no for whi’h an iadiJ*aloot 

di r uMiit pr n ^ I 1 ^ *. is or * b/ t m n 1 1 

vVm.»m m tin olijuiri .f th • dufou I lu'. thit t^ 
Coirt has no juru ligtiou to entertunihe iu*» ta* 
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CoDrfc decides it has jurisdictioo, the order of the 
Court does not amount to a decision of a case and 
DO revii-ion lies aguiost it. L Sawan Mal v. 
KANFiATA I AL-GoPAL Das 660 

8 « I i IfUtrlocuiory orti^r "Order oifou*- 
ty party to produce additional evidence after 
eloeing eaee—Ret ieicn, whether competent. 
Interforeoce hj way of reWslon with intorlocu. 
tory orders , is only justified where irremediable 
daoiage is likely to result. 

^ In a suit for tho recovery of a sum of money fivo 
issues wore framed and both tho parties p oduood 
their evidence, at the conclusion whereof the plaintiffs 
asked for permission to produce additional evidence 
on the Bownd iasno The Tou t refused tho 
application but allowed tho plaintiffs to produ^'e 
further evidence on the fifrh issue. The defendants 
applied for revision to the Hi.-hfourt: 

Held, that there was no pi-sibility of irr^-mediable 
damage being done to the defendants and that 
tho^foro, tho petition for revision was not coiiipr-tont' 

n Ja* KaRaiv. 

Bioj Kaj, ‘7 p. w a iMti Acri 

- 8*115 Bevi^ion. 

Tho mere fact, that a <'nurt has used threatening 
aiiguago towards an arbitrator is not a ground for 
mterforenro mder section ilA of the Civil 
Procedure Code in tho absence of anything to 
show that, in consoquonco of such language, the 
arbitrator was forced to arbitrate against his will. 
A Basdku siAt V Kamiaiva Lal, tb a. L. J uft . 
lU 

—— s. 115 -RA‘vision~P|aint, order directing 
return of Ses Civil Pbocbduri Code 8:^0 ® 


® XXXVaU, r. iO-Attaef. 

meni before j^yment ■ Pnyperty eold ~ Decree paeoed 

deoee-holder uq»in»t mme j"dgtnent.debtor^SuU 
to recover nhare, di»mie*aJ oJ^Recieion. 
ertaiu perishable properly belonging to a defend- 

?o!d iS ^ attached before judgment and 

sold, the salo-proceeds wore paid into Court to the 

orodit of tho suit Evontua ly, a decree was passed 
in the suit, bue^ before tho decree holder ooiild 
apply for execution a person who had p evioiisly 
Obtained a decree against the same judgment-debtor 
obtained an ord r of attachment and payment of 

the m. ney was paid to 
h Bubseqaent decree holder therenpon 

b ought a suit to recover from tho prior decree, 
holder the amount which ho would have got ont of 

ottochod if there had been rateable 

I *1 * In n^viflion : 

the plamtiff not having at once applied 

SflMrA V pOsiliou 

n ® dismissed. B 

VIAHXO Dhoxddbv Palbab t» Kampaatap Daolatsam 
Uarwadi, ^2 Bom L. K l497-4fiO G) 713 

* ’5* **' Para. l6-4*rard 

7i!^ ^ Wthout giving time hr 

^i.ng Ob,ecttont^Appeal, whether liee^ Revi.wn 

awarr^^hn of “U 

no tuna n?« parlies limo to filoobj-otic.s, 

no appu l lies ag.inst tho deoroo, but tho Higo ' ourt 

h .a ox.rc.Vu, or it. 

dUcroaonuniorseotioalifiof (ho CivU Procedure 
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Code. B RaVJIDHAI KasHIRBAI V. DAHVABWAr 
ZAV1BBBA4 2 Bom. L. R. 14*^4 A'AHVABffA^r 

®o>. ' r.rc„ /or. 

Section 146 of the Civil Procedure Code auuHes 
where any person ha. become liable as sorely fol a 
Receiver and snch surely can be ordered to Ly iht 
sum which ho has bound himself to pny L B 

Bo."” T fll"''-' J- B R 2 ^ 

■ S. 149—Jj.jx'.; fiUJ on innac^^ 
"«moro„dum - J)r/oio,r^ „n,Jo 
of Itfmtatton • Ex*cn$ton of time ^ ^ 

Where an appeal is filed iu lime on an insuffi 
ciently stam^d memorandum, oud on the deficienev 

being pointed out to the appellant by the ofilce K 

disputes the order and does not make u? tfa! 
dehuenej till I... g after the appeal is barJed 
by time, ho 18 not entitled to the Umefit 
)4 of the riril ‘ roceduro Code. 
e. ScnoabSixoii, i I’. W. R iQ 2 i 

I he language of Order 1, rule P, Tiwi Procodni^ 
Code. ,8 extremely wide, and even if there hfolw 
one question common to all the cases, that is sum 

cent to justify a joint trial * 

tho° 0^.7'““*'“ 

tlxAt tLoro boiQtf at 

V (lAHDUASfNGU ^ JiwiN 

—O. I, rr, 9, 10. See Dbclaratiov op 


— — ' O. II, r. 2, applicabUity of, to suhm r«. 
immovable property^CauMes oi actuln • • , 
a//, in one suit, whether necemnry ’ ®/ 

In determining the appbeability of Order ir 
rule > of the ‘ ivil Procedure Code toa suit 

[wetmg immovable property the mere fact that7ho 

title to tbeproperty in dispute in both suite is‘ Ij® 
same and that the property is tho j 

necesearily show that the Muse of nctfon f. thT*® 

Thus, in a suit by reversbnarrheire foVVd f*”®* 
tion of Ihoir rirtt and for po«o„7. af,“er . 0 ' 
...dno dood of ,r,f,, oodin „ .ob.o,„o„t ,„7f7 
I^,.o.„on no revor.ion.rj. hoir. of ,bo o.t.,. 
the ground (bat they wore in Dossr««,v.«" 
dispr.ssessed by the defendant, the cauro of aT'tbnb 
distiQcr, and the mere fact that the cbiiba 
in the latter case arose lw*foro the institution q?m " 
previous snit, did not make it obl lr ^ ^ 

It IS not necessary that ail the canses of ar^‘ 
ilioiild be joined in the same snit butiho 
should include tho whole claim arising out^f?i.'^ 
fame cause of action. ih..t is, the eanse of 
for which the suit i- brooghf. C Manmatba 
Bose v . Jaoat Ram Boy “atra n 

517 
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' ■ 0» lly r^ 2—Dtflihan AgticuUunsU* 

Ttelief (Act XVII oj 187^*), m- 12, lii—Mortgages, 
simultaneom—Suit on one mortgage—Account taken 
only in respect of one mortgage—Subsequent suit 
on another mortgage, tvhelh^ maintainable. 

Whon a Court takes an account as provided by 
section 18 ofthoDokkban Af^culcurists'Relief Act, 
it does not start the account with the particular 
bond or mortf^agO'dood, or whatever it may bo 
which is i>lcndod as the basis of the suit. The 
account is taken of tlio transactions betweeirtho 
parties to tho suit, and if those transactions began 
at no earlier date than' a particular bond, whether 
a money-bond or a mortgage-bond, and if the 
transactions led up to that particular- bond then the 
account is taken from the earliest of tho preceding 
transactions and is continued right up to tho date 
of tho suit. 

Defendant hod bad several transactions with the 
plaintiff. A balance was made up and, in order to 
secure payment of the balance, the defendant 
executed three mortgages in favour of tho plaintiff. 
Tho latter brought a suit on one of the mort- 
gages and obtained a decree. Tho account taken 
in the suit was limited to tho particular mortgage 
which was sued upon. Subsequently, tho plaintiff 
sued OD tho second niortgago : 

Held, that tho suit was barred by Order II, rule 
2 of the Civil Procedure Code read with sections 12 
and 13 of the Dokkhan Agriculturists’ Relief Act. 
B Daluciund Balarau V. Ari'i Khbua Sastv.r, 
32 Bom. L. R. I093j 45 B. 65 347 

■ ■ — — 0( 111 2— Mortgagor anthortsing mort¬ 

gagee to sue either lor interest due or for possession 
in case of default in payment of interest—Suit/or 
interest—Subsequent suit for possession, \chether 
barred, 

A mortgagee is not debarred by Order II, rule 2, 
Civil Procedure Code, from suing for possession of 
tho mortgaged property on the strength of a 
stipulation conferring upon him the option to sue 
for interest or for possession in the event of the 
mortgagor’s failure to pay interest at tho stipulat¬ 
ed time, simply because on the ooourronco of a 
previous default tho mortgagee sued only for 
interest and not for possossion. L Parmrshri Das 
V. Faxiria, 1 L. 467i 56 P. W. B. 1920 71 

— - 0» Vlf r« 17— Appeal, second—Suit, 

character of, vhether can be altered—Suit for posses¬ 
sion, iohelher can he converted into *Mit for enforce¬ 
ment of mortgage. 

It is not open to a plaintiff in second appeal 
to apply to alter tho character of his suit so as 
to convert it from a suit for possession into one 
to enforce a mortgage. C Mohbndra Lat. Biswas 
I'. Jaoat Chandra Hoy 63 

-O. IX, r. 9. O. XXI, r. 90- 

Application to set aside enecution sale, dismissal of, 
for default—Restoration of application, n-hether 
permissible. 

The provisions of Order IX, rale 9, Civil Procedure 
Code, are applicable to an order dismissing for 
default an application made under Order XXI, rule 
90, Civil Procedure Code, to set aside a sale held In 
execution of a decree. O Oa0RI t, FUnoa, 28 O C. 

840 570 
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0» XX, r* 4 (I )—Provincial Small 
Cause Courts Act {IX of 18S7),s. 26—Judgment of 
Small Cause Court, contents of-^Brief reasons for 
decision, statement of. 

The judgment of a Judge of a Small Cause Court 
should contaiu a brief statement of the reasons 
for the decision which would satisfy the High 
Court that the Judge had applied his mind to the 
materials placed before him. A judgment in a 
Small rnnso suit as follows'Point: Is tho 
plaint claim tme ? I 6nd the ploiot claim trnoj 
is not a judgment in conformity with tho low. iW 
Kandasaui OnRTTY i. Ramalinoa Ohetty, 12 t. W. 
285 900 

-o. XXI, r. 2~“P-recufion of decree— 

Payment out of Court—Certification by decree- 
holder—Limitation—Paytnent disputed—Procedure. 
There is no time fixed within which a decree- 
holder is bound to certify a payment made to him 
out of Court, RQoh payment oan bo certified by 
the decree-holder ot any time. 

Whore a judgment-debtor denies having made a 
payment which the decree-holder certifies, tho • ourt 
should take evidonoo and oomo to a oonclusion,ono way 
or the other, whether tho payment has actually been 
made or not. B Pandurano Balkrishni v. .Iiori 
lliiAr, 22 Hum L R. 112'*i 46 B. 9> 399 

—- O. XXI, r. 33 —Restitution of conjugal 

rights, decree for—Execution by detention in prison, 
order disallowing — Court, duty of. 

Ordinarily, a (’ourt passing a decree for restitu¬ 
tion of conjugal rights against a wife ought to 
oxcrciso the discretion conferred upon it by rule 
SJ of Order XXI of the Civil Procedure Coda 
and direct that the decree shall not be executed 
by tho detention of tho wife in prison. It is no 
ground for refusing to exercise this discretion that 
tho wifo has olroady boon in jail under tho son- 
tonco of a Criminal Court aud that it would bo 
no violence to her feelings to bo sent to jail if 
she disobeys tho dooroo for rcstitutloc of conjugal 
rights. B Bai Pabvati V. Mansqkh JBTHA, 82 Bov. 

L. K. 1097: 41 B.972 361 

- O. XXI, r. 33-Resttlution of conjugal 

rights, tlecree for —Format decree. 

Whore a suit for restitution of conju^I rights is 
decreed not only against the plaintiff's wife but also 
ogainst other defendants in tho suit who 
to have prevented tho wifo from going to tho husband, 
tho dooroo should not Jiroct thot the husband is 
entitled to recover possession of tho wifo, but, after 
declaring tho husband’s right, should add n dlrootion 
chat tho defendants other than the wife do rofimln 
from provontlng Iho plaintiff’s wifo from returning 
to him. Pat BiswuiWAR Ham t* P*'-to Ram 
Kaiiar 

-O. XXI, rr. 35, 3S-Decree for posses- 

$iofi ^Poi$g$$ion not obtained ^ Snbi^Qntnt iutt jof 
possession, iohether maintainable. , 

Plaintiff pnrohosed J 's share in a well, and obt^QOd 
a dooreefor possession of that share as against/.an 
his oo-sharors Thor took out oxeonthtn egalost /. 
alone nnd filed n Aikhainama S'lbseqnontly, they 
brought a suit for possession against /.’s oo-sbarers. 

It was fonnd that they had not obtained possession 
aooording to law In oxeootlon of their previous decree i 
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< j • .* ^’’“^■wcuhon of (Ucree^ 

is Airbedt";ocu“i!r7a'’d“ 

the Court oaght%ode“ 0 ^ ***“. 

Civil Procpd .^0 CoSorto 

attached decree and amSi^if^ ^®x the 

£S .nr™sl“« 

£}S?;‘S-fS?' M.K 

amount Mder it than ho had paid fo^l^'”* “ '"«“■• 
waf qulti by tho Court 

tha‘?uf*mo„tdobt":;'‘“tt"fuT“‘ 

by him in orooution of the a 

VlTUlLDAs PaiBHD V. Spbb*VA ® 

h. H, 180 4^45 B.348 ^ MiKJiPPi, 22 Bom. 

deposit balance of purchoM.^Hj,,, to 

may be refunded. * I^poait, when 

required quotronhe “on*" ^®P°*'t*nK the 

deposit the balance t^ 

the discretion given to tho r L * 1 *" which 
rule b6 of the CiWl ^ Order XXf, 

exorcised inhia favonr and^Jh* be 

refunded to him. n' GsNplr fiAr^M 

Kssbkhand, 17 N, L. B. 16 Moairiv v. 

Original 8^^^’Rulla^f^^‘^li*^ Coutt, 

oi^r-Sdli;: », tho 

a-thr?i“ dV‘?h^S^“^ 

In conformity with thli,^®®i^ atUohmont, und^r, and 

of that ConS C SuB^Vne!'’ Ka,'*^® 

PBisio Goose 24 0 W v Oooaoo 

- f\ Wi ‘ ^ A^o 

jn puW 

mistake the Uing" 

QnDOQQood as diffAmn^ t ftD<l place of sale are 
tho «lo“ ilwf°”nS‘;:“,"'‘''»*» fl”-! by thoCouH 
Aiyab, >*0 M L j iSJ VBiniiioiBi 

4W,4; M 3S * U9201 M. W n! 

0/ darS’;-1.f/,;;.!:r‘,!°-f3-ff ■» “» 

boBi-Sa/, to drcrM.AoWdr-Srcttri7«. 

«*^W .h^MiZiLZi 

WtMo part of tho purohaao-monay npo. » ^o 


ondor a rouri?? ^nS ^an^th deoree-holder 

rule flf'f the ^XI, 

inleroat bo paii L^o^rrioH d'' ^ 

deorecholder haa had tho u^e of H ““ 

Ihough tho aoourity.teL do.f ? ’“°°°>'' “'■'" 
interest. P C Miifiau ft.if®® pronde for 

w A. L. J lor ^ A ? 1 

40 M. L. J. *141. ’la 1 TO hfz ^ N. Udd; 

Suit,'Tt’o/.’ i 

>^A(, 8ii.7fca«don,c^«(oy. - Persy nui 

abate by reasM o“ the^Twth ofThe 
the pabising of the decree^ ^ plamtiff after 

Mrm„raardoorl“^ 

of inheritance as any other 

CHAMP tf Gqbini. Singh P^^'^P^rty. Pat Met- 

-^hatementJ^lnheH^arZlpVrll <^Ppeal 

nnd exclusive mssession 

Descendants of oile branch ®!. 

Where on tho death of a rra»’ i 
that his heirs ^re alre Jy ^PP®*^ 

=“,5i'. X '£■“{■•“’ >• 

“t.rcKrti£“ 

separated from the otW whereify K. 

whereon he founded a vilify got some land 
continued to be joint and finnS' a °‘**®*‘ 
on the land which hid fallen to 

both parties and thoir deseonfio'^ 

oxclusire posscMion of ?!,«.? continued in 

One L the lost male holder in thrii?«^^7® 
throe joint brothers, havin i- ^ ®“® ^ho 

to mutation of his land bottoen “™®® ®® 

K. and tho descendants nf^hVf ^®«oe“dants of 
Bovenue Courts decided that ^the rf ” The 

wore entitled to oulthird »i ^ 

Thereupon, the other side famJ®!? ^ 

tho whole of i.'s estate: ^ ^'^°'’Bht a suit claiming 

inheriting thlir onjfthh^ll^'^- del»rrod from 
by reason of tho alleged dIh;!,- ^■ 

exclusive enjoyment of tho^iU °/ ®®i^to and 

fiT'■■ 

•’••.• 2. 4-a,.,h 0/ ot^, 


^eeraldafendants-^Ugal of 

on record-joint 

.overally liLo° to iffy oud 

dtruu”rhir .^q:“ra,c“ur/i>: 

brought upon the mcord. ” 

liable to tho°llnd^llr!r'tor**thoaererally 
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-O. XXIS r, 9 — Limitation At't (IX ot 

IHiWi, s. 6 -Appeal, abatement ol, owing to death of 
appellant—Application for auht^tilution of names, 
nature of — CoH>t, power of, to set aside order of 
abatement — Su^rient cause. 

Owing to the legal representatirea of a doceased 
appellant not havinir been brought on to the record, 
an appeal autoaiatieallj abated, but no formal order 
carrying tbo ubatemont into effect was -iiawti up. 
More tlian six months after the death of the appel¬ 
lant an application wan made to bring his IcL'al 
roproBentatives on to too record and to coatinuo the 
appeal : 

Held, ' n that the application was, in substance, 
an application to set aside the abitement under 
Ord«r XXII, r ile'*, of the l.'ivil Procedure Code, and 
that the absence of a f-.rmal order of abatement wos 
no obstacle thereto ; 

(2 that the ourt had powoi to uutertain the 
ap]ilicatiou and decide whetlicr the npplica -t was 
t>rcv'ontcd by sulheient cause from c uitinuing the 
appeal, under sub-rule 2i of rule ‘d, independently of 
nub rule i3>. 

The proviaiiin iu sub rulo ^31 of rule of 
Order XXlf of the Civil Proct'duro ' ixh* doesnot 
coniine the sufficient cause mentioned in sub-rule 
to tho circuinsianccs given in section fi of the l.imita- 
tion Act A Lacuui Nakain r Mt uAitMAO Yr-iur, 
IH A. * . .1. • H-I- 4' A. r,4ff 903 

-O. XXIII, r. I — Suit for ejectment 

trjthlraua wiihoat leave to bring fresh suit— 
Subsequent suit for ponession on di^crent ground, 
whether bnrtxd 

I’ho fact that a suit for ejectment on the ground 
that defendant was a tresp isser and had no riglit 
whatever to tho land and in which tho defendant 
raised tho defence that ho had a tenancy right in 
tho land atul could not be ojoeted, was withdia*vn 
without liberty to bring a rrm.!! suit in respect of 
tho eamo subject-matter, does not operate as a 
bar under Order XXIll, rule » of tho Idvil Proco. 
dare v'odo, to a subsequent suit for possession in 
which tho plaintiff states that ho is onritlod to 
possession on tho ground that tho tenancy of tho 
defendant had been determined by service of u>tioe 
to quit. CAbduli.au Akiiil - MANtiaA Biwas 64 

->0. XXIll, r. 3, sch. lit pAras. 

20, 2t~-ArbUrat>on^ He'creiice tnmic after instu 
lution of suit ~-Award, whether can he recorded as 
adjustment Procedure, 

The provisions of paragraphs 20 and 21 of 
Schedule II of the Civil Procedure CoHo have no 
application to cases whore tho matters referred to 
arbi ration are nireadv tho subject-maitor of a suit 
between the parties to tho reforonco. 

where tho parties to a suit aarroo to refer tho 
matters in dispute to arbitration without the inter- 
vontion of tho Court nnd an award is marlo on 
such subm'ssion prior to the decision of tho suit, 
tho submission and tho award can bo recorded 
under Order XXIll, nilo 3, of tho Civil Prooeduro 
Todo as an agreement adjusting or compromising 
tho suit and a doorco can bo passed in terms of tho 

procod ore to bo adopted by parties to a suit 
who enter into an agreomont to refer tha matjer 
ia dispute iu the suit or part of it to orbitrution 


Civil Procedure Code-oontd 

without the iotorveutiou of tho Court may be 
su ntnarised as follows: — 

rhoy miy m iko th3 agreoTimt an order of Court 
and then paragraphs 1 to t6 of the Second Schedule 
apply. 

If they do not make the agreement an order of 
Court; 

a- they cannot ask for the agreotuont to bo filed 
under paragraph 17; 

b they cannot ask for the award, if mode, to bo 
filed under paragruphH 20 and 2lt 

c if an award is mad>3 and both parties accept it, 
they CUD apply foracon-tent d'^croe in te'ms thereof, 
nnd there will bo no need ti apply for an onlsr 
recording tho terms of tho adjustment; 

d if the pl'tintiff dispares tho award for any 
reason, and procooils with tho suit, tho d-*fondont 
can plead loo award and have the case s'*! down 
for hearing on the issue whether tho nwird i« 
binding as an adjustmont; 

e if the dofonlant dispute.stho award, the 
plaintiff can set tho case down for trial on the issue 
whether the adjustment should bo recorded' 

it either p'trty con file a s nt to onfoxo the 
award and apply for n st ly of tho nriginal an>t. 
B MaNIHL MoTILAh V OoK\I.DA8 RoWJI, ti ' 

R. 101'^; tr. B 'f' 53 

— o. XXXll, applwability of, to unconlested 
prob itc proceedings 

Although, ns a rulo, when a Will, of which Probate 
is sought, affjcts tho interest of a minor, a guar¬ 
dian ud/it on should bo appointed for the minor, 
yet. until a contest nrisei, Order X'C'Cfl of 
I ivil Prooeduro todo has no application to the 
prorcedin'»8 

Thoeff jctof Order XXXIT is. that no person oan 
be appointed a guardian ad lUeni without his express 
oonsoiit. and tho q>io«tion wlieiher the 
anpoinied ns su h guardian consented to ^ * 
always ono of importance on tho moriis, 
rofusil by such n person to accept a citation w on 
tendered to him might he regarded as a rofusn 7 
him to act. C Hadiiasjiyam Oasva v Ranoa SO^ 
Dasva, 24 0 W S. ,3tl 

- O. XXXll, r. 3 -ffiVCu/.oa of 

^Judgment.debtor, death of-^Legal repriM 
minor —dpp/icatioa to b'ing legal repreeen a iw 
record—0«/ird»-ia, appointment of—Procedure. 

Whore tbo legal reprosontatiros of . 

judgment-debtor nro m uors and an _ 

made t • bring their names oa to tho rooor , 

tho guardianship of their mother, it i* 
on tho Oouft| nndor Order X iCX 11, rulo h 
o« lure Code, boforo making any order . 

thorn, to call open each minor to show esase 
tho appointment of his m ithor as his gunn lan , 
call on the mother to show oauso “.PP" 

mont. and in tho ovont of her oxprosting 
and hor being found fit to record an onlor ®PP® "‘‘"J 
Tmr guardinn^nd to afford her an jd 

show causo why tho doerw shonld rao 

against tho minors. N Adku v- Sh* 757 

.-o. XXXll, rr. 3, 

litem, appointment of—Hotice to 

g, iv., efeel uf - Minor, wis/tes of, how far to be cega 

_ ari't jirqml.nfpther, right oh . . 
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An order appointintr a Kuardian nd lilem of a 
m'nir dofen ‘ant wi-hout ^ivinj? notice to tho 
muior as required b/ clau-o 4) of rule 4 of 
(iai-ir XKXil, of Che Civil Proceilnro Code is 
without juris lio'.loD and is liable to be set nsido. 

Ill ‘ippiintinar a g-ardiaii allHem f-ir a minor 
dofondanc it i-i desirabl *. if possible, that the ■ ourt 
should con^ilor toe wishes of the minor as to tho 
pirson whishmil b) nopiinto.i. Unless tbero is 
any valid reason for refiHin>» to appoint oitber the 
mother or the grand.mother of a minor defendant 
as his guardian a f liicn , the more fact that she is a 
P7rdn.«a^hmlady is not in itself a satliciont ground 
for rnjnoting her claims. Pat Rajlvor/i Puasau r. 
PaoBomi CuA.NOBA, 2 p. L T. lid: « P. L. J m>. 
(192i; Pat l.'>d 936 

“ XXXIIt r* apftlicability of, lo 
non.cont^ntiouA proceedingA ia Probate—Da(u of 
Court. 

Order XXXIf, rule 4, of tho Civil Pr«)codare Oodo 
does not apply to a non contentious prooooiling in 
Probate, but wboro minors ara conconiod and 
citations are issued to them, it is necessary for 
tho protection of their interest for t o ''ouri lo be 
satisfied not only that a guardian has i>een appointed 
but that a guardisn has b«on appointed who has 
0 msontod to iicoopt tho appiintmimt and talco upon 
himself the onus thot by virtue of tho app.intmout 
falls upon him on behalf of tho minors C 
SicitiNPRA Nabain Safi V. lIiRovyoveE Dasi 24 o, 
W. N. 518 ’ 435 

XXXfIf r. 4-Jf*»ior, cerfifieifcd 
guardian of ~Huit ag ttnuf minor-- Anther guardian 

appointed for Auit-Afxpoinfment, Icgtlilg of. 

WherothornisaCertil.-atHdg.jirdiaoofa minor 

the apooiotment of another guardivn for tho 
purposes of a 8 lit against the minor is illegal, and a 
decree obtained in such suit by tbe plaintiff is liable 
to be eotasiio on the ground of there being no legal 

roprosontntion of tho rninorin tho suit. IV1 Hiumaji 

V. lUJADim ilcssAiv SAinn, *2 L. Vf. 1U*«9 M ». r 

2l0j4:iM. 0<- •*.L f. 29^ ’ 312 

XXXi'f f** 4 —Ifinor—f?uardiVin ad 

lifom harutj adverse interest Decree, ic;ieM«o- 
binding on minor. 

A meroil-'foct in following tho rule as t :7 ropre. 
sontation of minors is not nece^sarilv fatal t<> the 
prooeodiogs so as to ro.der invali I a decree against 
the minors. fVI Kdppcsawjii Itcxoar u. Kam-l. 
AMMAt, 12 L W. 2* 5 d9 M. L, J d7 >1 4 I M ‘*4? 
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XXXIL 4 (3) —Jfinor, suit against 
—Guardian, oypoin/ment of—Consent o' guardian, 
nature of ••SSinor, tohenoound by proceedings. 

It is not nooossa-y tliat tho consent of tho 
^ appointed guardian, nndor Order 
aXaii. rule 4 of tho Civil Procedure ''ode 
should bo express : it may bo implied from conduct^ 
as, where notice is served on a person to xhuw 
J‘6 should not bo appointed /uardiaii, 
and he doos not aopoar in answer to tho notice 
ap.>omting him guanliau 

In theahsonM of anvthing to suggest that the 
interests of a minor have not bsen dulv protootod in 
a suit, and that ht has biou projiitijed bv tho 
appointraiQC of a guardian, an irregularity in the 
appointment is not a sutficiont ground for sotting 


arilo fh" proceedings at the instance of the minor 
A ''»*TrE8 SiNon r. Tej Singh, ib a. b. J. g.sd; ? 
U. I L K A 4* A. lOt 671 

■“ 7®*. XXXII, r. 7, ohiect of Reference 

to arbitration-fienrfit ol minor—0 .vrt, duty of 
The object of Order XXXd. rule 7, is that wh-n 
a gciarilian of a minor piity to a suit wishes to 
take tho decision of a case out of the hauls of 
oidinary <’ourts of 'usticA and t > have it decided 
by a ourt chosen bv the pirties, tbe ''ourf ought 
to take into consideration tbe cirrumstaoces of the 
ca«e and see whether tho reference would be to 
the bmefit of the minor. The F^ourt ought in such 
a cusn. to apply its mind fuliv to the muter and 
SCO whether the rofereiioo would really be to the 
bouoht of the minor. Where the Court accords 
Its sanction to tho reference withont any valid 
reason the reference is bad and tho whole pmceeding 

s,r,‘r”“p 8 ..v...o.„n,? 

O. XL-^rce.iv.r, suit agaiust-Sanction of 

Conn, absence of, of-Juri,.iict{on of C;ur, 

The omission to obtain the previous sanction of 
the (ourt appointing a Receiver for bringing a 
suit ugiinst the Receiver does not affect ^ho 
jurisdictim of the t'ourt trying the suit but is 

i j V-ff iV- F'ffHjti.ely cured bv the 

plaiur.ff obtaining the requisite! sanction during 

the course of il.o htig.tion fVI Karooth Par4ro?? 

AMssOKUTfif u Manavikbimav, 12 L. vV. aii. 4 i,f 

<93 ' eea 

_ XLI, I*. 5 of proceedia^is — 

H-g'^trar leather has iuri.Wion to stay pro. 

7 rerr 7 J.r^^^ 

Proceedings held in pursuance of a preliminary 

ex3i.r ■" -^nd not in 

IheHegistrar ofthoPatnanighPonrt has power 
to reejivo and disposo of oppileatinns under 
Order X .1, rnlo of tho Tivil Procedure ode but 
the only application and the only order contemplated 
by that rule are an anplicanon and an or lor for^ star 
of opution Tho Regiurar. therefore, has no piwer 
o direct a stay of proceedings in a suit ponding 
of on uppcol * " 

An ^pHlatei'o.irt has jurisdiction to order stay 
of proceedings pmding the disposal of qq appeal but 
It does so, not by virtue of statutory power under 
Order X'.r, rule % but in the oenreise of its io. 

herenr power for the ond^ of justice 

If the prooesdings arc bound to be protracUd «r .4 
the ..xpe„., involved 

lik-ly 10 be groat, tho AppollUo Court will exercise a 
proper ^'ecrei* n in laying proceedings: otherwise ip 

the event of the decree being reversed on appear 
suchoipenso wouM be wholly tl.-owo awu? If 
tho prooeo lings, however, are not likely ro bo of q JJ 
lon*.h a, f ,r in.tano., pr„.x,.di„p. Z 

marret value ..f oortain stocks and shares there is no 
objeo to iKi gamed by stay of proooediogs, and tho 

ws..=s..-;rc." 5 ;..™S 

empiry of limitation, after 
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An ^ppellnte TourthaH power, in second appeal, 
toadd as respondents to the appeal persons whowcre 

parties to the suit in the original < ourt but were not 

impleaded as respondents in the lower Appellate 
Court, aUbongh the time within which an appeal 
might have been preferred as against them has 
•expired. L B Yoosof Oosman Hros. A Co i-.Win 
Nr ^ 4, 10 L B. K. 191 798 

„ , , P* 22f (ipplicnbilitijo/Jo Lcttcrf. 

rntent Appeal. 

Hulo 22 of Order XLI of the Civil Procedure Code 

18 not applicable to an appeal under clause J 6 of 
the Letters Patent, consequently, a inrinoronduni of 
^oss-objections filed therein cannot !)«» entertained 
C Brojendra Cham>ra Sabma 1-. Prom-n.va Kcmar 

DnAB.a 2 r.i..T. 4 f.; 24 r w. nmoih crq 

X P* ^^** **• 22 (4 )—tejecfrd us 
insvjffinenf.y etnmped-Cyos8.obJectiot,s, uhctber can 
he hearfh 

An insufficiently stamped memorandum of appeal 

19 ofno validity at all and the rejection of such a 
memorandum is not a dismissal in default within the 
meaning of Order XLI. rule i2, (4l of the ( ivil 
Procedure Code.Unless and nntilan appeal isproperlv 
hied in Court iliere can l>e no cross objections, and if 

an insufficiently fUniped memorandum of appeal is 

rejected because it is insufficiently stamped, no 
cross-objections can ho entertained or heard L 
Lajpat Raj v T/A( h>un Das 795 

r O. XLIII, r. I (4)—dppro/ from order 
<>S remand—Findings of fact, uhether can be 
fjueettoncd. 

The policy of the f egialatiiro being not to allow 
a second appeal on facts, the appellant, on an appeal 
from an order of remand is not entitled to qiioViion 
the findings of fact recorded by tho Appcllafo Court. 

L Ilo.NDA Ram v IIotu Ram, ^ L 2fi 715 

O* XLVf r. 8 (h)—Judicial Committee’s 
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Cfvll Procedure Codc-coneid, 

Once a party agrees to submit a dispate to 

arbn ration, and the ai bitrator proceeds to evidence, 

t IS not open to bim to withdraw from the arbitra- 
tion* 

1 he adjudication of dispotes by arbitration should 
be the rcsnlt of the free consent of the arbitrator 

to undertoke the duties of arbitrating between the 
contending parties who have agreed to repose con- 
hdence in his iodgment. 

The Court has no anthority to compel a private 
arbitrator to arbitrate against his own will. 

I he mere fact, however, that a Cooit has used 
tbreatenirg langaege towards an srbitiator is rot a 
grtiiid for iMeiferenre under faction lift of the 
(ivil Procaduio Cede in the obserce of arythirg 
to show Ihftt. in consequence of eneh laogosge, the 
Jjrbiiralor was foictd to nibitrate against his ill. 
A Baspeo Wal i>. Kanhaiva Ial, JbA.L. J. PF?i 
4 d A. ji 1 667 

——— Sch, 11 , para. 12 (b), (cl- 

Arbitraiton —Girard- Court, poieer of, to correct 
nntfimetteal error in atcatd. 

The only power a t oi.rt has underpnragraph 18 fi) 
niid ir: of the Second Schedule to the f ivil Procedure 
Code IS either to amend on obrirns error in the 
award which can be amended without affecting the 

decision, or to rectify a clenVnl misloko or an error 

ariKii g from an accidental alip or omission. It 
has no power to correct an error of calculation or 
arithmetic and award a sum different from tlat 
awarded by the nibitrator B Oopal Diksab v. 
C.A.NEsn Nabayan, 22 Bov. L. R. )4i6i 4« B 512 

785 


Rules, r -l.—Appeal heard rx pnrte^ Appliealton 

for re.heartng—Procedure—Omtsston to nottfu 

respemdenti of admission of appeal, effect oj. 

Tho accidental omission to notify the respondents 
of tho admission of an appeal to tho Privv Council 
IS not a sufficient ground for ro-hearing,'provided 
tho resFondenta in fact knew of tho admission. P C 
Habdit Si>gk V. Gubmokh Sinoh, 22 B«.m. L. R. 660i 
4 P. W. It. 11-21 7 


Of Lf r. I (a) (}||)»61oialf Cause 
Court—Procedure—Issues not struck—Case involfina 
7nang i 7 u<s/ion «—Duty of Court 
Although under tho law a Small Caoso Conrt is 
not required to frame issues, yet where the matter 
n dispute is not very simple and various questions 
orifio for decision, the Court should indicate to tho 
parties what tho points are on which evidence has to 
Imj adduced and give them an apportnnity to prodnen 
their evidence thereon. L PiR Muhavmad SAnR-cn- 
Dia V. Kiiaib-cd-Din 7O3 

” Schf II— Arbitration — Aioard—Extension 

of time for submitting oicard, whether proper— 
Agreement to refer to arhxlration - Party to agreement, 
iohether can tcilhdraic. 

Inasmuch as a ( ourt has juriadiotion to extend 
the time for submitting sn award, the more 
exercise of that joriidictloo dooi not amount to a 
tarial Irregularity. 


companies Act (VI of Ifi 82 >, aa. 144 

(Sii ISO- Pnymtnt rrrfrr, trho can ohtain^Third 

forty, whether can take adrantage of provision. 

Section ItO of tho Companies Act, ibf?, confers 
certain special privileges of which a third patty 
cnniiot take advantage. 

The I iqiiidalor of the Dosba Bank transferred, 
with the sanction of tho t onit, certain book diLts 
and calls duo by tho contrihutorioi of tho Bank 
to certain persons on the k'lth March IPI8. On the 
Itth August ho entered into an egicement with 
the vendees whereby ho undertook to execute 
powers-of-altomey in their favour in order to enable 
them to obtain a payment order, and sanction of 
the Court was obtained in respect of this ogreemeut 
also Tho vendees then applied under section )f0 
of tho Companies ict, J8b2, for an order of 
payment : 

Held, that, inasmuch os tho spplicotion was 
made in tho interest and for the benefit of third 
parties, it could not bo said to have been made 'in 
the name and on behalf of the Company' ai confem« 
plated by clause la' of seotion 144 of the Aot« 
and was, therefore, incompetent. L Boara Pase 
Ld. t; Kokdan Lal, 18 P. W. P. 921 588 

Companies Act (VJI or 1913). s. 162 

—Suepeneion of businese^Wintting-Hp- Discretion 
ol Court—Dead lock— Substrafutn gone, principle of, 
when op//iedM«. 

Tho matter of granting or refusing an applicat/oii 
for winding up a Company rests entirely in the 
discretion of tho Court, and, in the case of a 
Company which has suspended business for a whole 
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Companies Act-l 9 | 3 -conci(!. 

y«ar, the power wiH be exorciaed only wbea there 
18 a fair indicatiou that there is no iutention to 
carry on the busioeas ; if the auspensiun iasntis- 
faotorily accounted for and appears to be due to 
temporary causes, the order may bo refused. 

The fact that the firm of Muuapug Aifonts «»f u 
Company has boon diasolrod, but stupa hare boen 
tekon to appoint now Manujfing Agents, is n„ 
indication of a complete dead lock wbich can only 

bo removed by compulaorily svindiiig-up (he Com. 
pnny. 

In the abaeuco of proof thnt the objects vf u 
Company as set out in the Memorandum of A^socia. 
tion, caunot be fultilleil in other wnys^ or by the 
omoloyment of other agencies, the principle of 
substratum gone’ cannot be applied C Murliuhai; 
Rov V Benoal_:^b.vm«hip Co, Ltd., 4? C ^54 542 
S. 162 (5>, '•cope of-^\Vindinj uj. b>j 

K/OUflf xohd/i to be Oi'dt:rcfl^ 

Though a Court is not bound to construe clause 
(tt) of section I6i of the Companies Act ns only 
TOvermg groundK of a like nature with thoso speci¬ 
fied m clauses tl» tot6» of the section, yet it 
mil require grounds of a like magnitude before 
acting under the clause, and it is only in extreme 
oases that It will, at the vsuggostion of the minority, 
disregard the wishes of the domestic forum, and 
condemn the company to extinction. L 8 t.owisJi 
u. Natu Sikoh Oil Company Ltd, 13 Bui; L. T 1 


Compromise —Par/iVs agreeing fo abate bg 

.teriMon oj Coift^Oecmon, whether can be ears- 
i^ned as incorrect-Appea/, whether lies 
Whore parties to a suit effect a compromise in 
W8poct ofso.no of the suit property, and as regards 
the rest agree to bo bound by the decision of the 
Court to bo arrived at after considering cort.iin 
documentary evidence to bo placed before it it is 
not open to either of the parties to q.ioetioi. the 
corrootnosa of the Court’s dooi.sioa by appeal. ^ 
SaAHZADi Bboam V. Mubaumad iMHAUtW. lU A. L. J 

787 

Confession o/ co.oceuwd, lalue of. 

The confession of n co.prisoner cannot i«r *<. 
BUsUin a conviction, and in order to achieve that 
object It must be oorroborated nliande by indo- 
pendent ovideuoo in some material circumstance L 

KehbSinoh V Empbrob, Zz Or, U. J, Ht 913 

COntraCCf breach of -Datnages, measure «/— 
Pariafion, eSect of’-DtUvery not to be twaie, effect of. 
PlaintiffB contracted to buy certain goods from 
one If which they agreed to soil to the dofond. 
ants Subsequently, it was agreed between the 
parties that the defoudant.s should pay il. direct 
•gainst delivery and should got il to give credit 
to the plaintiffs for tho amount. Uefoudnnts igrood 
to BoU tho same goods to if., and, therefore, failed 

to take delivery. IMaiotifls sued tho defouduuts 
for uamagcA : 

flefd, a that the inientiou of the original con. 
t»ot between the plaintiffs and the dofon.lants that 
there should bo delivery by tho foraier to the latter 

was Hubsoquontly modiflod and thoro was in fact 
to bo no (loliTorj ( 

Ul that the plaintiffs wore only ontitlod to the 
Lrl If tween Uio price which they had agreed 

to pay to if. and thy pnVy which defon'imis Imd 


Contract — concld. 

•greed to pay tothem B Hist Lal Amba Lu . 
Gopalji Kallia.vji. zz Bom. L. K 3ah 263 

—— .breach of-Damages, tutl for-Party wrong, 
iully cuncelUng contract, wliclher can set uv 
altern-itiw defence. ^ 

If a buyer c.-*ncel6 tho contract without auv 
justmcation, he disables himself from setting un 
any defence which he might otherwise Imvy donl 
to an action for damages B Ki,,tamji A. Dubabh 
v.UxJi HusiitiV Bom L. K. iitiS 

CO,ulrmUon ..f-P.rl.nnan.j,, c„^,„on 
hr lv,U,y~C,al,Uo. „.,t hi, r.hhnc, 

— Ureach of contract —Damages, liability f.,r 
The parties entered into a contract in India for 
he purtdiaso and sale of Alizarine at a certain rote 
he contract provided that if thero was any iluc- 
tual.ou .a the Syndicate n.toy, the conditions of 
the contnict regarding the price would become void 
and the pnee would be hied by mutual eonsent! 

JrfV • i "f“fatiurman firm and 
an Lnglish member or mombera and regulated tho 

supply and fixed the price of Alizarine. The Great 
War broke out and deliveries continued for some 
time, ttud then ceased. The purchasers brought the 
present action for damages for breach of the contract 
to continue the delivorie,-. and the question wa< 
whether the .Vur frustroted the contract either 
generally or hy destroying tho Svndicato • 

Rrid. that the mutter was purely an Indian one 
and there was nothing in the contract which in 
terms made any mollification of ,ho obligation of 
the sellers depend upon the couiinuanoo of the 
tio!I‘^‘.? H "-fts DO iluctuuiion or altera. 

Syndicate not having been operative, or for some 
other reason, the condirion avoiding the contract if 
there «;u. such lluctuacion uover came into o|>erat.on 
Mid the contnict o .iitmued on tho footing of the 
rates speciiied, and that as tho contn.ct was broken 
riie buyers nvre entitUd to rocovi-r dmnngos. P i! 
TooLlilUA:: 1 KJTAL V Vt ATAtlU T-r.^TMV IVKH liUMI 
M W. N.M7,- ^ C W. .V. .0, 2, ,a. l! A 

Contract Act (IXOf 1872), ss. 11 , 65 

Section-la of the Tontract Act starts from the 
basis of there hemg an agreo nent or contract 

between a,mpetont parties, and has no application 

to a c^e in which there never was and never could 
have been any contract, for iuswnce. whore one of 
the parties to u c .ntruct is a minor. eS .Motil*. 

OAYAmui. 2i Bom. b. \i. 
XIU^ **•> 15 ^*0 21^ 

— S. I9-Acl:m>irb*dsime»g, suit on^Siana. 
tnre of erecutonf obtained by intimidation, effect of 
A pe son acknowledging his Ihihilitv to imv n 
certain sura cannot bo held bound by the uekonu. 

obt:imeil hy mtiuuduuon awl that tho ammmf 
acknowledged has U-on paid. L liis Uam v Kewai 
Ram _ . ■ 7fl| 

—- - S. 60-App, oi,riation of payrnent^Amounl 

deposited for special purpose, whether can be a.u 
pru/)ria(cd. 

All amount dopisited with a creditor for a 
special purpose canaot bo n-gurded ns a repayment 
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Contract Act —ooncld, 


Contrlbutlon~<Mmoid. 


which the debtor can subsequently claim to have 
appropriated towards any other debt. N Nabavan 
i’. vVama?« I 2 I 

- S. 69 —Prolate— Decree against aanelg — 

Payment by executor —Probate reiofced • Saif to 
rccoter amoiiuf paid, maintainobi7iti/ of 
Haintiffs obtained Probate of a Will, und after, 
wards admitted n claim against the deceased, and 
a decree was parsed ofrainst the as'Cts ot the 
deceased in their hands, ai d they made payment. 
'J ho Probate w as subsequently rornkeil, uhereiiion 
they broujrht tho pteseut suit to recover tho sum 
paid by them atatinpr that no iiniuovablo propi rty 
of tho deceased %vas in tlieir hands : 

Held, that the suit must fail as the plaintiffs 
were not interosted >n makinfj payment «if the 
amount duo under tlie ilecroc in order to protect 
tho assets of the deceased, and they, consequentiv, 
were not juatilicd in ninkiuK tlio paymoiii. N 
CllANDUinitAGA r llARM'KiltUS 128 

-ss. 108, cx'^tp. I, 230, 231 — 

Sa^e oj yoodg by tii P'/r/di'»»ie in 

good faith —Title, uhethcr pni^fCii Priiiriffil and 
ageiil — Ageiil acting /nr uinligcloge'l }>rinci^al Suit 
againet both agent and piinvipal, n-hclhci- maintniu. 
ahle. 

A person contracting witlj an afffut for an m din. 
closed priiu-ip 1 is af lib* r'y to sue eitlicr tho agent 
or the principal or both under iho contract 

Exception to section it 8 of the Continct Act 
applies practically to any sale of any nioM'able 
property by any penon in any kind of possession, so 
long ns that possession is by consent of the ownt'r 
ntid th(< transferee acts in good faith 

iMaintiff piirchasod in go< d fnithodiainoml ring from 
defendant’s agent which the d«'femlnnt ha«l entrust. 
od to tlio latter and paid tho pi ice to tlio agent. Tho 
agent was siibsoquently c/Mivictod of brca<di of trust 
in respectof the ring at tlio in*-taneo of ibe dt fend- 
uiits I lainiiff sued defendant for delivery of tho 
ring or for its price : 

Ueld, tliat the case was covered by tho First Excepi. 
ti'^n to section itiH of the Contract Act and tho 
plaintiff had contained a good title to the ring and her 
suit must succeed. U B Dulaulias e. Ua Wiv 

965 

■ ' 8, 17 I — b'atiikkotai Choitv. 

K'hether banker, and entitled to banker’* lien, 

A Natukkottai f liotty in tho 'tadras Pioaidency 
is a * liaekor" within tlio meaning of section 71 of 
tho t'ontract Act, and is, therefore, entitled to a 
banker's lion on goods bailed to him ns security 
for a general bidance of account, unless it is shown 
that there is a contract to the contrary. IVI Okficial 
Assignee of Madras v. Ramahwami i iuctty, ^ li. w. 
81^1 M. W. N. 424; M. L. J. lob; 4a .M. 747 

475 

ContrlbutfOn-Re^iVsrsd pattadnru-iMlimite.f 

intereat in land, jiointicnof—Ootemmefit revenue, 
jwymcml fi/, by pattad-r for uhole foni—Paltadar, 
right of, to eontribulion. 

A elaioiod certain land which was included in 
the patta of B. the r>gi8terod holder, and liable for 
the Oovemmont rovonao. Tho snit was compro. 
mised and a decree passed awarding the land to 
A conditional on bis payi* g tho assessment to D. 
gubscqaoatl^, tho GovoramoAt rorouuo was oa* 


hanced, and D., who had paid the enhanced assess* 
nient, brought the pieseut suit against-J. for 
contribution: 

Held, that A, being the registered holder but 
interested in only a portion of tho land, having 
piiid tho whole of tho assessment was in the position 
of a co.mortgagor and bad a right to contribution 
ns against other persons interested in the land on 
which the revenue was a charge IVI Muuammed 
Khai.il i' Alathadi Malwa Konui Rama ^AIB, ^ 
L W. 8'-. lio M.W. .s,477 262 

Co-owners—i/ixMite-TJenC, payment of, by 
one co.oicncr to another, eijtct of^Relationehip of 
partiet^. 

D purchased from P a portion of certain lands 
lield hy him, and for many paid rent there^ 

for to P Ou D refusal to pay rent, P, brought tho 
present suit to »oc‘Koi rent ; 

//WJ, that (hero was no relationship of landlord 
and tenant betwooii tho parti's as tho transa*’tiou 
of sale by P to £>. h id tho effect of making tbozn 
co'owners and that the fact that tho parties had for 
years past nuclei stood t o r mutual relations to be 
that of landlord and tenant would not result in 
their being trouted in law as if they wore suporn r 
and Hiabnrdinate holders respectiv^ely* boc'nase they 
could not have a mutual relation iu law which was 
cMitrary to tho true stato of fuels O Chanora 
KaaNTa CiiAKaAiuRTY V, Adinath Shom, 32 0* L •• 


Copyrfgrht •» unpublished imrit Salt of unpub- 

linhcd icu'k, u'hen complete—Puicha*«r, rights of 

P Diirchasod the right to publish ami sell songs 
ill Tan il composed by D Shortly afterwards, D. 
sold 47 songs to i/, 4(i of which were tho same os 
those sold to P : il published those *0 songs and 
sold thorn to tho public P. instituted the present 
suit to rostrhin J/ from selling oil or any of flio 
hO songs. It appeared that in rospeot of tho sale 
to P, U undertook to correct and roviso tho 
songs, but that ho hod failed to do so, and it was 
confoiidcd thot, owing to this, tho bargain was 
incomplete, and that no lights of P had been 
infringed : 

Ueld, that tho sale to P. was oomploto and its 
complntoncBs was not nffcotod by tho more fact of 
D undertaking to roviso some of tho songs, or 
ro-wriiOBomo of thorn that P h'ld acquimd an 
oxchisive right to publish or refrain from pnb* 
lisliiiig tho songs, and any ono p- blishing thrm 
without his consent infringed his logoi right, sud 
thot, consoqucntly, ho avhs entitled to rcstioin if. 
from infiingivg h>s rights thoroin- Wl BiMtAH 
Asariu Chidambara Modaliar, (19.0 
12 I. \V. h M L. I. HU 2^ y 

CO-Share»*S —Suit by joint co^shartr for villous 
pri.fite inlhout aeking for partition, vhsther main* 
tainable—Undivided ehate, sale of, whether 
partition 

P. ot an Duotion-sole in oxooutlon of a do^o® 
puroliosod an undivided sliaio in oiicosiml viils^® 
property and obtained symboHoal possession. 
now sned for village p o6is: ^ ^ . 

Held, that as P. had not sued for partition, 
snit for prnflis was not maintainable, and that ih* 
niiotion-salo had not effoctod a division of tho viH^R 
sboros. N SiduGopalv. U(aaui> 
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■ of joint pnyperty—InUrfefence with uttr 

oj cO’tharrr, whether permiesibU 
A oo-sharer oannot Diaterially alter the condition 
of tbe joint property withoat obtaining the sanction of 
hJs cO'bbarers. 

Piaintilf used certain laud which bo owned jointly 
with defendant for the purpose of tbe access of the 
sweeper to the privies in his honso which belonged 
oxolusively to him Defendant built a wall across 
the j( int land and put an end to this user of the 
plaihiifF : 

Held, that the defendant was not entitled to 
obstruct the user of the plaintiff in this manner, and 
that the plaintiff was entitled to on injunction 
directing tbe defendant to remove the obstrmtion 
Pat Dkbekdba Prasad Sdkdl v Si'Benura Prakad 
SUKUL 5,75 

Decree forponeseion on paynwnt of 
moriep—A/^a (—aelted pottewion without 
payment — CouH-fee pay'4hle. 

^ here a plHiutiff is given a decree for po 8 sos*iou 
of land on payment of a sum of monvy and he 
appeals fram the decree asking that he should be 
given possession without any payment, tbe ( ouri* 
fee leviable on the memorandum of appeal is an 
ad vatorem fee on the amount directed to bo paid 
by the lower ' ourt L Widbawa Si.ngh v. Sdndab 
SiKiH, VI p w. B. Ifi^i 667 

court Fees Act (Vll cf 1870), s. 7 

<lvMCl)-8uifs raiuafion del (Vll of !8^7;, a. 8 
—Injunction, euit for Valuation for purpoaes of 
Court^fee and juriBiliction. 

A suit for an injunction comes within section 7 
(iv) (d) of the Court Fees Act and the Court.fee bns 
to bo computed according to tbe amount at which tbe 
relief sought is valued in the plaint, which value tbe 
ploiniiff is ontiiled to fix himself. In fuch a case it 
is whollv unnecessary for the plaintiff to fix any 
ralue-for the pnrpoaes of jurisdiction as. by section 8 
of the Suits Valua^aOn Act, the vaiuofor the purposes 
of* onrt'foe is also the vaiuofor tbo purposes of 
jurisdiction. B Oovinda Krisbna Batbb v. 
Hanmata Linoaya Fdlwali, t'i Bom. L. R. *rO\ 
46H. <67 777 


- 7 ^ 8. 11 • para. 2 —“ZVerve”, meaning of— 

Additional C‘«a<f-;ees, non-payment of—Penalty — 
Court, power ot, to fix time fur payment 
In applying section II of tbo Uouit Foes Actio 
a suit for partition and mosno profits, tbo term 
**decroo'’ in tbot section should bo taken to refer to 
the final, and not the interim decree in the suit 
V^hero In a suit for partition and mesno profits 
tbo t ourt dooroos the claim and awards a specific 
sum on account of such profits, on tho plaintiff 
paying the additional i'oart>feo, if any, duo in 
respect of the profits, tho Court has no power, under 
■oction • «, paragraph ?, of tho t'ourt Foes Act, to 
fix any time for payment and tho only penalty 
which the plaintiff incurs in tho ovent of bis net 
psying tbo I'ourt'fees is that ho cannot ozecuto tbo 
decroo until he does pay tho foe. M Nathabsa 
hOWTBABt; Mouamuad Bowtbar 385 

Covenant raatrieting uaer of land, whether runs 
wilA land Pegiatration, whether notice 
A oov-onant by which tho covenantor restricts 
{^0 ordioary oeer of bis property does not ruu 


Covenant-coDold. 

with the land, and is not binding on a purchaser 
without notice. 

Hegistration does not necessarily give notice to 
anybody of anything But if a registered docn. 
ment is so indexed that an inquirer aD.tioQ8 to 
ascertain whether there are documents relating to 
a property which he proposes, for instanco, to 
buy, can find from tho index documents rclaring 
to that property, then it will be held that he has 
notice of those d cuments because If ho made the 
inquiry, which as a prudent man he ought to mnko, 
then they would come tohis noeico B Gobdbano.s 
VlTHALDASU MoHANLAL MiNAKLlC DoSHI. 22 BoM 
L. K ll'8; 46 B. 170 e06 

coefe (Act X of 

S« dlof orefcr un^er, na-urc cf—Order 
made in 1 7 ^Dieohedience of order in 19iJ0, 
iQhetherf.unishable-Penal Code (Act XLV of I 8 df )\ 

Accused WAS convicted under section ’8« of the 
Penal ' ode for disobeying an order purporting to 
have been passed by the Distrint Magistrate in h:3 

onrer fcction 61b of the Criminal Procedare Code 
of *H"2 : 

Held, that the conviction could not bo sustained 
inasmuch asan order made under section 6ih of the 
Cnminal Procedure* ode of -bTi could not enure for 
all time but bad a temporary operation onlv A 
Ham Das v Emperor, 8 a I- J. 8 7 ‘34 

Criminal Procedure Code (Act V 

n ( 2 )—7un>dic(i(-n— 

Stt6-Dii-MM»nol ilogitlrate, whether can take eogni. 

zance of offence oulaide hiaeub-ditiaioii. 

A Sub.Divisional Magistrate has no jurisdiction 
to take cognizance of matters outside the local 
area within which the District Magistrate has 
appointed him to act. A < haubev Ku.sj Behari 
I>AL V Laoua^ M) A. L. J 77« 2/ Cr L. J. iz2 554 
' S. 55— i^cciwd, diactiarge of, from cua'ody 

—M^gtairate, ;uriVdiction ol, to order further 
detention^ 

Where by tho order ofa Mogistrato a person is 
discharged from custody on the ground of in. 
sufficient evidence to connect him with tho offence 
in connection with which he woe detained, tbo 
Magistrate bos no authority to direct his furt»or 
doiention in connection with a d.fforent matter 
unless and untU bo has been re-arrested by tho* 
Police under section 66, Criminal Prooeduro Code 
A Raud V. Empebob. 18A. L. J. Ill*, 22 Cb L J. 

547 

— 7 — 8 . 107—J(<igi#tra/c, potoer of, to proceed 
agunat person wdhtn jurisdiction, whose residence 
is outside jurisdiction 

The fact that a person is within tho territorial 
limits of tho jurisdiction of o Magistrate when an 
npprohoniion of a breach of the peace arises is 
8.ifii.-ient to give tho Mogistrato jurisdiction’ to 
bind such {lorsoc over under section <07 of the 
Criminal Prooeduro Code, and such jurisdiction is 
not ousted merely because tbo person to bo bound 
over bus his place of rcsidonco outside the juris- 
diction. A ifiACLLAii Khan t*. Empibub,28Cb L J 

413 

— — S. 107—Order requiring security to keen 
peace, whether conviction 

An order binding down 0 person in a piweodio^ 
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Criminal Procedure Code-coatd. 

under Bcotion 107 of the Criminal Procedure Code 
IB not an order convicting a person under any law. 
PatlUwLiss I'. Ahint Lal Sahu, 2 P. L. T 176i 
(19ii>.PAT 40 905 

-SS. 107, 145 -•Possession, dispute as to, 

absence of ^Proceedings appropriate—Security to 
keep the peace—Proceedings agaitut several persons— 
Overt acts, proof of. 

Whore one party is clearly iu possession of pro¬ 
perty and another party wants to take foicible 
possession of it, there is no dispute as to possession 
of the property within the meaning of section »45 
of the Criminal Procednre Code, and the appro¬ 
priate course is to initiate procoodings under section 
107 of tho Code. 

An order under section 107, Criminal Procedure 
Code, can only bo passed when thoro is a finding 
that tho persons sought to bj b^und down are 
guilty of wrongful acts committed or sought to bo 
committed by them. This can only be proved by 
overt acts against each iudividoal. 

When wrongful overt acts am committed or 
throatonod to bo committed jointly by a number 
of persons, tho act is really committed severally and 
jointly by each of them, and all of them would bo 
liable to tho penalty of section 10.'of tho Code. 
Pat Lacumi Sinqh V . Kmi-kbor, I P. h . T 6SI5 22 Cr[ 
h. J. 36 374 

SS» 107, 145* 147 — Dispute in respect 

of lac growing on trees—Proceeding under s 14 ,) 
whether within jurisdiction—Rights of parties — 

Civil suit petuling—Drench of lienee apprehended— 

Proper course 

Tho Police submitted a report that, in attempting 
to collect lao on plum trees atandintr on lands 
oomprisod in tho holdings of the tenants of a 
/Somindari concern, tho ofricora of the latter wore 
opposed by tho lessoos of tho tenants, and that 
there was every possibility of a serious broach of 
tho peace at any raoinont between tho parties; an 
order was thertiipon in.ulo by the District Magis¬ 
trate directing a proceeding uiidor soction 145 (»f 
tho Criminal Procedoro Code to b© ilrawn up and 
tho lac trees attaohod: this order was attacked in a 
revision petition to the High Court and tho 
question was, whether the subject-matter of tho 
dispute came within section 146 : 

Ueld, that “lac" did not fall within tho moaning 
of thooipresiioii “land" in section l4Sof tho Crimi¬ 
nal Procedure Code, and that the proceedings hold 
under that section woro without jurisdiction t that 
tho matter did not uumo within sooiion 147, and 
oven if it did, no order for attachment could bo 
made. 

Whore a civil suit is ponding for tho deter¬ 
mination of tho rights of tho parties in oorlain 
property, it is improper to start proceedings under 
•action 146 of tho Criminal Proooduro ('ode t if 
immodiato stops are neooasary to avert a serious 
breach of tho peace proceedings under section 107 
to bind down tho parties ore more appropriate. C 
An liluKAMMAn V Fakiruooin McNaui, 24 0 W N 
10^0; 32 C. L. J. 26^ 22 Cr. b J. 131 6^3 

110, proceedings unikr—lfsjgncr 
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defence witnesses are caste-feUows of the accused, 
many of them commg from villages several miles 
ri-om the village of the accosed, and that they have 
come forward voluntarily without being snmmoned is 
not sufficient to discredit their evidence, noiwith- 
standing that they admit frankly that they have come 
forward ^cause they regard the accused as head 
of their brotherhood and look upon it os a alur on 
the Iwtberhood that tho accused shoold be treated 
as a habitual thief or robber A Hahu v. Emprbob, 
18 A. L. J^lll4;22 Cr. L J. 116 5+7 

~ ^1^ Security for good behaviour— 

legluUy 0 /, without talid reason, 

Where a_ person is called upon to furnish security 
under section 110 of tho Criminal Procedure Code, 
the mere foot that the surety offered is a relation 
of that ^rson, is on intimate terms with him and 
IS named by him oa a witness, is not a vaUd reason 
in law for refusingto accept tho surety. A Mcham- 
MAP Wasi. i'. E-^kRor, V2 Cr L J. 22 |34 

.* 120 ( I )—Accused bound over in 

security after ^ntence for another offence—Failure to 
furnish security—Imprisonment in default, when to 
cf^mmencCs 

Accused was oonviotod under section 147 of the 
Penal Code, bat was released on bail ponding the 
^sposal of an appeal against his conviction. 
While on bail he was proceeded against under 
section 110 of the Criminal Prooodnre Code and 
was ordered to furnish security, or in Qofault to 
undergo imprisonment His appeal was dismissed, 
and tho Magistrate dirooted that, as he was 
undergoing senlonoo in default of furnishing 
security, the scntotioo under section 147 would 
take effect after the expiry of tho soutonoe under 
section 1 10 of the Criminal Proooduro Code : 

Held, that tho order was illegal as it contravened 
tho provisions of section I2u (i)of tho Criminal 
Proooduro Code, and that tho petlod of detention 
on failure to furnish security could not ootnmoooo 
before tho sentence iindor section 147 of tho Penal 
Code had l>con served out. A Empbbor v. Jhabdb^ 
ti Cr, Lw. 96 3e3 

Ch* XII, 8* 439 — Proceedings under 
Ch. Xtl—Revision—High Court, inteiiertnee by. 

Tho High Court will not intefore with prooeodings 
which oro, in fact end in law, proceedings under 
Chapter XII of tho Criminal Procedure Code. A 
Har Piabi i>. Natiib Lal, J8 A. L. J. Ii40i 2U P. 

L. B. (A.; 423: 22 Cft. L. J. 07 401 

8* Dispute concerning right to hero 


euuUnctt lolien nhculd not be di$crciiU(l. 

In A proceodioff ondor soctlon llU of the OHmiual 
Prwduo CodO| the (act that a lar^jc nambor of the 


, • « ..^ 

for minerals—Court jurisdiction cf, to go into guss 

Hone of possession and title—Breach of peace appre 

hendsd — Procedure. 

Whore in a proceeding under section I4S of tho 
Orimioal Procedure Code, tho dispnto between the 
parties is not one oonoorning land and does not 
involve any question of actual poaaosaion, bnt, os 
in this ease, oonoerns tho rights of tho respeotivo 
parties to carry on boring operations for coal over 
a apociilo area, the Court has no jiirisdiotion to 
go into intricate questions of title and possession 
which arise between tho parties If, In such a 
case, there is a likelihood of a breach of tho psaoo, 
proceedings which are simple In nature and which 
summarily pnd expeditiously disposo of tho matter 
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Criminal Procedure Code-eontd. Criminal Procedure Code-«nM. 

^ a A A ^ 


io;n 


ihould ^ adopted, and proceedings nodor section 107 
of the Criminal Prooednro Code arc more appro- 
pnato in suoh a case than proceedings under 
section 4>. C Indian laos A Stkkd Co , Ltd . u. 
Banso GopAL.^ii 0. L J. 64 22 Hr L.-1.99 403 

I43f ^cope of—Dmputoembracin;; sei'ei-al 
ifemtof property—Lumpiny it«ms together, Icgalil'j 
of~Pos!>eB 8 ion,deeieioaa 9 to,iH absence of parties 

^galxty o/^Preliminary order—Failure to reconi 
reasons, effect of. 

Section 145 of the Criminal Procedure Code gires 
a Magistrate a special jurisdiction to decide a dis- 
pute as to actual possession of immorable property 
on his being satisfied that the dispute is like^ to 
cause a breach of the peace, but a decision ought 

not to arnTed at arbitrarily, and should bo a 
judicial decision arriyod at after giving each of the 
disputants no opportunity of being hoard. A deci- 

-n the parlies, or 

Githor of thorn IS illegal. 

Whore a dispute embraces sororal items of uro- 
party, they may be lumped together in a single 
inquiry provided the disputants are the same for 

the disputants on one 
or twth sides are different for different items of pro¬ 
perty, the disputants concerned in each item should 
bo given an opportunity of being heard before a 
decision IS arrived at on the question of actual 
possession, because in such a case the Magistrate 
would have no jurisdiction to decide the question 

a number of items after 
only hearing the parties who claimed possession of 
one or two of them. 

Tho failure by a Magistrate to record bis reasons 

or being satietied that there is a danger of the 
breach of the peace, though a eorions irregularity 
does not affect Ins jurisdiction. M Veld MalavI-' 

A Magistrato has no power to pass a temporary 
order ponding his decision of the question o^f 
po-sossion under section 14. of the Criminal Pro. 
codure Code. L Ram Ditta v. Dyal Mal, 22 Cb L 
J.48, 14 P. L. R. 1931; 2 P. W. R, 1921 Cr. 160 

-83. 145, 146. 

Swtion 145 of the Criminal Procedure Code 
c^tomplatos tho oEistonco of o dispute rogurding 
property likely to load to a breach of the pcaoo and 
proceedings toeroundor are only initiatod for this 
^rposo. When all likelihood of a breach of the 
peaw has disappeared, oil necessity ceases for main- 
toiuing any orders passed on account of tho dispute 
L Kupsai Bam v. Kmpekob, I L 451, 22 Cb L J 4 

36 


before the property can be released. L Kuf«m 
Bam v. Empebob. I L. tSl; 23 Ca. L J. 4 

A ** * '^^ConfesAion, record of, vhen net in 
accordance tetth fata. 

A coof<„„on rtcordsd in answnrtothe qu.stion- 

• After duo warning do you want to say anything »" 
-Uhont any njinatlon „f „.,„t ^dac „Sn- 

in“ ^ f^-optod as a confession recorded 

in accordance with law Pay Ar...».T v, 

KKPnnon, 2 P. L. T. 12^:22 C. L J 1.9" ' sk',' 

88. 164. 333 (2)—Confession, what 

by“po^i,^ procured 

Ac/h Sac Emdence 

J IQO r 324 

•=*^~Cogni:ancc of offence under cl ic» 
0 /section, tchea can be faten tc» 

A necessary condition for'taking cognizance of 
a case under clause (c of section m T.i, 

Abdil Ali f. Emperor, 1 P. l. T. 446 ; 2 ^ Cr. L. J 9 

41 


' " SS« 190 (I) (C)m IQI i?* 

0^.09 of ..nwo, hi. on»e 

Held, that this omission was not a mere ipr«.c»„ 
lanty curable by the proyisions ol section ftn? 

Trial -'-"';™i..ed';he 

-6P.L.aT93,!-4°;.T I f9Tr°“' y4 

Jo®® 7rS?:rv;dT':X" 

unlT, oST» 5 “of To cSTp 

.u prosocufo for de?„T.,Tn iTTt^rT T.'.'T'' 
moot made in a jndloini proooodin? i, L bt to 

kTTo . for dofaaa.ion C 

SATrsH ChaaVdra 11 Bam Daval n i r ua Am 
w. N. 982; 23 t-R L. J 31 ' 3^ 0-J-94; 3M3 

-439, 476-Sanction to p^c. 


8. 148—dl/acAiRpfif of property 
Wk ’ property Irani attachment 

»sHttaohed nnder section MO of 

nbO^T T “WXra.o 1,„ 

PO"0«'»owl«a80 tho property from atlnch- 

of a brills V tatisQedthat all lik-ilibood 

or a briwh of the pjioe has disappeared fo- 

“Irinrtoo m? the disputo dies 

judgment of a competent Court is not a sine 


u-hen to be grar^tcdlBcly tn ZZl n 

The main principle which should guide - « „ . 

should ^ allowed to bo instituted mdew 

tl.at .hero haa boon delay io appiToo fTr . 

tiyoneea no ground for rofu.i„gt„ grant Llettl' 
»d,ere ,„ero .a n probnbi.i., of^eenTTg 'n“«TrT: 

Inasmuch as an order under section 19.5 f* • 

able, tho High Court will not ioterfow in iil,* 
i‘f that o^r «ction'47“^ 

v. 3 rrar;!:k 2 T;T:,“'i”ar'°"°- ~ 
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Criminal Procedure Code—contd. 

- s. 195 (b) — Fabricatinjf false evidene© 

—ExecDtion pro^eodinRt?, whether judicial proceed* 
iuyp—Judicial proceedinp not pending—Sunclino, 
wheth« r nccefsnry. Pbnal fopK. s 192 193 
■ S’ ^CO Complainant, failure to eramine— 

I rregulnrity 

I'he failure to examine a complainant ' under 
section JO* of the Criminal Procedure Code is a 
mere irregularity which can be snbscquntitly cured 
arid does not vitiate the proceedings Pat ABori, 
All e Eupebob 1 P. L T. 44fi: 2^ ( r. L. •« 0 41 

-■ — - S« ^22 (2)- Charge, contents of- 

ProseentioD, duty of. S''>' I'rNAt. Code, s 408 

372 

.. S* 237— Charge «( munler — Abetment, 

coni»ictioa/or, vhether legal. 

K and A’ were charged with the tuurder of one 
TV. It was found that while iV committed the 
actual murder ho did so nt the lii tding of K. whose 
actual presence nt tlio scone of the murder wus 
not eBtnbh^'hed The Sessions 'udge convicted S, 
under section 30’, Indian Penal Code, and K of 
abermenl of murder : 

Weld, that on the facta found K could have l>eeii 
charged not only witli tlie connnij-sion of tlie principal 
frfTonco of murder, but also with the abetment 
thereof and, therefore, by virtue of section 237, 
Criminal Procedure Code, he could bo c/'nvrcted of 
the offence of abetment though ho was not charged 
separately with it. L Krhr Sixiit r. Emperor, 'l'> 

Cr l. j. m 9t3 

■ S« 238 —Trial for offence with aid of 
^afecfitOi’A—Com iction for minor offence triable by 
^/ur|/, legality of. 

Section 2HH of the Criminal Procedure Code 
empowers a Court trying on accused person for 
an ofTence with the aid of ossessorB to convict him 
for a minor offence triahlo hy juiy. B CttAVooUDA 
PiB(>oui)A V Emperor, 22 fcoM L. R. 1241{ 22 Cr t.. 

J. t B 619 195 

Si 250—Compensatrun, order for, ioithout 

examining all complainant's icitnesses, trgtlity of, 
Before making an onior against a complainant 
under section 2-Vr uf the Criminal Procedure <0(1© 
awarding compensation to the accused notioo should 
bo given to the complainant and ho should bo permit* 
ted U) adduce evidence. It is illegal to make sueb an 
order before roncluding the examination of all the 
witnesses of the complainant. Wl JoNNALAtiAUrtA 
Appalanarasayva Bhukta In re, 12 L. W. Shoj .39 M. 

L J 4-<4: M. W. N. 7e6: 22 Cr L. J. lOt, 44 

M. 61 913 

— St 250—Complaint dismissed at, false 

and malioious—Complainant, Unbiltly of, In pay 
compensation — Complainant, who is. 

If. enlisted in a Labour Corps, and a few days 
later deserted, whereupon 3, was d< putod to search 
for him. 3 reported to the Commandant that in 
his onduavoars to arrest If. ho had boon assaulted 
by two other persons who had rotoasod U. The 
Commandant invoked the assistance of the Police 
who, in the Brst information report, desoribod S. 
os the complaioaot: be pointed out two meu as those 
who bad assaulted him and released M t they were 
arrested and sent up for trial, but the Magistrate 
discharged thorn finding the complaiot to bo false 
and malioious, and ordered 8. to pay oomponsatiozi. 


[ml 

Criminal Procadure Code—oontd. 

In revision it was urged that 8 did not file the 
complaint and that as there was no finding that the 
complaint was frivolous or vexatious the order for 
compensation was not justified : 

Held, 11 1 that 8 was the com|>lainant as it was he 
who pointed out the men whom he falsely alleged 
bad effect‘»d the release of Af: 

'2» that the finding that the complaint was false 
and malicious w'as t-intamount to finding it to bo 
vexatious, and that the order for compensation was 
justified. S Faiz Mahomed r, Kmpebor, 14 S- L. 
R. iGS: 22 Or. L J 120 552 

- Ch.XXI. proi’isi'ons of, contravention of, 

effect of—Offenec triable as warrant case, trial of, as 
summons case after commencement of trial, legaUty 
of. 

Where an oCfoncc complained of is triable oxclu* 
sively as a warrant case, and the trial has actually 
begun, and the statements of the complainant and 
souio jf Ills witnesses recorded, it it illegal to split 
tlie offence into two comiMinent parts, and to proceed 
to try it ns a summons case. 

A WnjfiKirate when trying a warrant case is not 
justified io recording the stulcmeiit of the accused 
immediately after the examination of the complainant 
nnci lioforo hoi.s oross.nxaminod and the evidence for 
the prosecution roeordod: such a procedure is not 
only prejudicial to tho accused in his defence, it 
contravenes the provisions of ('hapter XXI of the 
t rimina! f'r »ce biro (lo«lo, and entirely vitiates the 
trial. A Ganoa Saran t> Emperor, 19 A. L. fii 

22CrL. 2.143 850 

- S> 256—*4<‘cuwrf, right of, to summon pro* 

j*ecufioa witnesses for cross-examination—Magistrate, 
whether can direct payment af costs, 

Scotion iM of the Criminal Procedure Code gives 
tho accused an absolute right to ro-cnil prosecution 
witnesses for cross.oxnmination at tho ex,>eiiso of 
the prosecution, and it is not n| on to the .Magis’ 
trato to order tho aocuaod to pay coats for re’Oalliiig 
those witnesses, L Taqi Shah u. EmpeRuRt ^'3* 

L.J 112 416 

■ St 260—Summary trial—Large numirr 

occused (ind toitncsMS— Procedure' 

Where a largo oumlior of witriossos and aooured 
are involved in a case, tho case should not bo tried 
siimfpnrily. L OiiAsiTA Mae tv Emperor, 28 Cr, 

J. 145 849 

— _ 8, 239—TVirtl tv Jury—Bx'idencs insuffi¬ 
cient — Dufy of Judge- Misdirection. 

In a trial by jury tho Judge in disoussing tho 
evidence against the acousod in his summing up to 
tho jury pointed out that one fact, even if bellewd 
had vory littio weight that another fact, If believed 
did not show that aocusod took pait in the offenw. 
and that a third fact amounted to nothing in 

Itself: , 

Held, that, although tho Judge clearly invited 
tho jury to acquit, yet he ought to have gone 
further and told tho jury there was no ovidenoe 
against tho aooased, and his omission to do w 
amounted to a misdirection sufficient to entitle 
the accused to an acquittal. C AsiMifODIK 
tJ. Emperor sjj n. L J. b ^2 Cr J W Z'J ♦ 

- S8. 2^7, 2 >8 ~-Trinl by Jury—Jury 

asked to lake broad vioio of the evidence —IFaraiag 
against minor disorepancies—Misdirection, 
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Criminal Procedure Code— cornu. 

Where u Sessiuos Judgo in hia charge to the 
jury observed 

“If you are aatisliod thot there was do object in 
proving a false case, not from the point of view of 
eeoking for small dieoreponoies, but upon a brood 
view of tho evidonco given before you : ” 

Ucld, that there was no misdirection to the jury 
and tho Sessions Judgo was right in conveying tho 
caution against minor discrepancies in immaterial 
and collateral events in tho case. Pat Baij.vitii 
Miutox V. Empehob, 1 P. L. T. 703} 22 Cr. L. J. 125 


S« 309—Sewien* trial-^Evidenre tak^n 
and astessors discharged —Sessions Judge taking 
evidence thereafter, legality of. 

In a Sessions trial with tho aid of assessors, a 
Sessions Judgo has no power to tulco evidence aftor 
tho assessors have boon disohargod, and if ho docs 
so, tho trial is vitiated A Jaisckh v. Empebor, 10 
A. L. J. li 22 Or J. J. 127i 43 A. 125 559 

■ ' ™ S# 339—Appryi;cr/ailifi7 to comply tcith 
conditions of pardon—Sessions Judge, ichether can 
pass order of commitment. 

If a Sessions Judge, before whom an approver 
hoe given evidence, finds thot tho approver has not 
told tho truth, he has power himself to pass an 
order committing tho approver to stand his trial. 
L Daulat V. Emperor, 22 Cb. L J. 123 560 

_ 8« 342t applicability of, to trials by Pre¬ 

sidency hlagistrate—Ezamination of accused, neces¬ 
sity of. 

A PrusiduDoy Magistrate trying an accused por« 
son for an offonco punishable under section 852 of 
the Penal Code is bound, before convicling, to 
examine tho accused person in the manner proscrib* 
od by section 312 of tho Criminal Pnweduro Code, 
and an omission to do so, is an illegality which vitiates 
the proceedings. B Fekxandez i\ Kupeeok, 22 Bum. 
L. B. 1040, 22 Cr L. J. 17i 45 B. 672 129 

——Si M2. Sec Pkmal Code, H. 76 37 

^ - 8* 345 —of offenco with orw 

of leueral accused persons, vhether operates as 
acquittal in respect of all. 

Whore an offence is compounded with one of 
several n^msod persons, tho compositiou does not 
uocossarilv have the effect of au acquittal in tho 
case of all tho accused. B Empbeur v. Aliuuai 
Audul Voba, 22 Bom. L. R. ]221( 22 Cb. L. J. 65j 45 

^•3*6 ___ 199 

S. 350—Cose tcifWraton from fU<r of 
Uagistrale—JHagistrafe, whether ceases to exercise 
jurisdiction—Do aovo trial—Accuud, failum of, to 
demand rtew trial, effect cf. 

A ^ Magistrate ceases to exorcise jurisdiction 
within tho moaning of section 85) of tho Criminal 
Procedure Code when a case Is withdrawn from bis 
lllo, and where, in such a casu, tho accused, on 
the ease being sent to another Magistrate, fail to 
ask for a now trial tho latter Magistrate is com* 
potent to record tho remaining evidonco and 
pronounce judgment. Pat Ropa Sixon v. Empebor, 

I P. L. T. 07tlj^22 Ok. L. J. «2 370 

S. 353—Psitaro to comply with provisions 
of section, whether vttiate proceedings. 

The case of the ocousod was taken up by a 
®®8^^fate who, after rooordiug tho prosocutiou 
Mvidenoo ond framing a ohorgo, was transferred. 


Criminal Procedure Code— contd. 

On tho case coming before his successor the accused 
applied for a trial de novo, and the Magistrate fi.xed 
a date for tho trial, but took it up on an earlier 
date without notifying tho change of dato to Counsel 
for tho accused, and on this dato ho merely 
read over to each witness the statement recorded 
by his predecessor, asking each further questions 
as he thought necessary. On a subsequent date 
Counsel applied on behalf of aooused to re-calN 
certain of tho prosecution witnesses for cross* 
examination, but this was refused : 

Held, that tho whole of tho proceedings wore 
irregular and unfair to accused, who bad a right 
under section 350 of the Criminal Procedure Code, 
to demand all the prosocutiuu witnesses to be 
ro.summoned and ro-hoard, and that the proceedings 
must, therefore, be set aside. L Masqal Sisou v. 
Empebor, I6P. W. R. 19i9CB,j2tCB L. J. 119 55| 

- S. 403— Autrefois acquit, principle of, 

applicability of-Penal Code -Act XLV of 166J», 
«. 838—Jfoter Vehicles Act (VIII of .914), a. 16— 
Acquittal under s. 23S, Induxn Penal Code, whether 
bars trial under s. 16 of Motor Vehicles Act. 

The acquittal of a person charged under section 
838 of the Penal Code with having caused grievous 
hurt by rashly driving a motorcar, on tho ground 
that it is not proved that ho was driving tho car, it-, 
under section 403, Criminal Procedure Code, a bar 
to tho trial of that person under section 16 of the 
Motor Vehicles Act for driving tho car without a 
license so long as his acquittal on tho same facts 
for a diffiroDt offence remains in force, os, applying 
tho principle of autrefois aetjuit, bo cannot bo tried 
a second time on the same facts cognate to, or 
involved in tho offonco with which he was ppovi. 
ously charged- Section 403 of the Criminal Pru. 
ooduro Code docs not depend for its application 
upon additional evidence being available or not, 
that fact is altogether irrelevant. Pat Maksouda.n* 
Histbyv. Empebob, 22 Cb. L. J. 63; 2 P. L. T. 3J- 
(1021) Pat. 108 207 

- S.403 —Plea of previous acquittal—Magis¬ 
trate, duty of. 

A decision that a prosecution is barred under the 
provisions of section 403 of the Code of Criminal 
Procedure ought not to bo arrived at without an 
investigation of tho facts put forward on behalf of 
tho complainant. C Rauha Kisses v. Fateh Ohanu 
23 C. W. N. 643; 22 Cr. L. J. 67 323 

— S. ^17—Appeal from acquittal-Trial 
Court, finding of, value of—Appellate Court, 
interference by, when justified. 

If in an appeal from an acquittal tho ovidoucc is 
all oral and its credibility is a more matter of 
opinion without involving other considorotions 
the opinion of tho Coart which heard the witnesses 
must bo treated as almost conclusive. 

Tho indications of mistake must bo obvious or tho 
evidonco too strong to bo rejected, before the Appel, 
lato Court will interfere. L Empebob v. Samand 
22 Ob. L. j. 172 924 

”■ S. 437— District Magistrate, power of, to 

direct re-trial by himself—Partiwr inquiry, when 
to be directed. 

A District Magistrate has no power, when acting 
undysootiou 417 of tho Oriminal Procedure Code 
to direct a ro.trial by himself. ' 
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Criminal Procedure Code-contd. 

Where im fresh evidence is forthcoming, and 
(ho circumstances and the evidence are such that 
two different i.ourts might take a different view of 
the evidence, an order of discharge should not bo 
interfered with by directing a farther inquiry. A 
Bini>eshri Di’be V . Ksipebor, 18 A. L. J, 1135. 9 u 
P. L. H. (A.) 874:22 Ck L. J. 49 ’193 

SS. 439, 476 —Penal Code (Act XLV of 


1860). s. 182—Complaint not enquired into~Ortlcr 
calling upon complainant to >ihoio caime tchy he 
/should not be prosecuted, legality of—Revision—High 
Court, power of interference of. 

Accused presented a complaint to tho District 
Magistrate who, without giving him an opportunity 
of having his complaint inquired into, and without 
any inquiry into the complaint, called upon tho 
accused to show cause why ho should not be 
prosecuted under section 182 of tho Penal Code : 

Hr/d, (1) that tho order of tho District Magis. 
trato was illegal and improper, as a complainant 
can be made to suffer tho consequences of his 
action only when his complaint, after full and 
opon inquiry, is found to bo false ; 

(2) that tho Hijfh Court had power to rovisu (ho 
order, nltliough no (inal order directing tho pro. 
Hocution of tho accused had Iwen passed. A Suro 
Balak V E.mi ekor, 2: Ck. L. J. 8l 3^9 


„ 476 Or<ler dirccling pnn'ccution — 

hvificnce recorded m absence of accused^Xo 
opportunity to cross-ceainiuc—Order, uhefher 
jUHtified- 

An order under section 476, Criminal Procedure 
Code, directing the prosecution of a person upon 
evidoDco recorded in his absoneo, and without 
aftordiug him an opportunity to cross-examine tho 
witnesses cannot 1)0 justified. A Lae Lom-al Sinoii 

V . hJii'ERoK. 19 A^ L.^. 6«: 22 Cr. L. J. 143 655 

“ 488— Af<jiw(cnante ptcceedings— 

Uitsband ivtlling to keep wife in his house, tehether 
ground for escaping liability. 

Where in procccditig.s under section 489 of tho 
Criminal Procedure Code it appears that the husliand 
had turned his wife out of his house, ho cannot 
escape liability for giving maintonaiico to her merely 
by saying in Court tliot he will keep her in his house 
a promise which ho might break as soon as ho gets 
homo, L Ajsiian u. Suer MtiJAUiun, 22 Cr. L J. 
149 


" ■ St 488 — Order for maintenance—8ub. 

sequent declaratory decree of Oioil Court, effect of. 

Tho jurisdiction conferred by section 489 of tho 
Criminal Procedure Co<lo is auxiliary to that 
possoased by tho Civil Courts, and before enforcing 
an order for malntonanco ma«lo umlcr that section 
a Magistrate is bound to take into consideration 
any subsequent order of a ^ivil Court which would 
disentitle a wife to maintenance. 

A Magistrate ought to refuse to enforce an order 
for maintonanoe of a child made under section t88 
of tho Criminal Procedure Code if, after tho passing 
of tho order, a Civil ' ourt dooidos that tho respond, 
ont is not the father of tho <^iM. L B Bo Ort v 
Ma Sybin. 13 Bob. L. T IQ4 22 Cr. L. J. 127 559 
■ “ S17| S22f opplicabilit]/ of^Forcf. 

UM Of, proof of. 


USES. 

Criminal Procedure Code-couoid. 

Section 617 of the Criminal Procedure Code is 
iunited ID itfi application to moveable property 
In order to make section 622 applicable to im- 
moveable property it is not necessary that force 
should be an ingredient of the offence of which the 
accused is convicted, provided the use of force 
appears from tho evidence. IVI Ai»ei*o Beodi v. 
Ramay\a, 12 L^W 2£7. 22 Cr L. J. 110 414 

— S. 526 (8)—Transfer of case—Adjourn, 
ment, Court u-hen bound to grant^Orour.d for 

transfer—Magistrate showing haste in recording 
occused s 

Under section 6.'6 (8) of the rriminal Procedure 
t ode a Court is only hound to give such an 
adjournment os will afford reasonable time for an 
application for transfer being made and on order 
obtained thereon before the accused is colled 
on for his defence. But where, before ho is called 
on for his defence, ho has ample time to make such 
an nppheation and does not do so, tho legality of tho 
|'ri)ceeduig3 of the Magistrate cannot bo questioned. 

1 he fact that a -Magistrate exhibits haste in 
loo'irding tlie statement of an acousod person 
before all the oyiileiico fjr tho prosecution is con- 
clutlcMl, is Rulliciont to create an apprehension In 
the 111111(1 of (lio accused th.at ho will not have a 
fair trial and to onlitlo him to a transfer of tho 
case to some other Magistrate. A Ahdul B.\n c. 
AzimatAi.i, 18 A I. J. 1146 v2Cb L, J 8S j76 
- SS. 537, 540 —Pr«.«ecu(ioa evidence 

nrorded ojter defence evidence closed Irregularity. 

I he Mpecial powers conferred upon a ourt hy 
section A4o of the Criminal Procedure ('ode may 
I>o exerciKed under proper cireuinstancos. hut tho 
recording of evidonco on behalf of the prosecution 
after tho dofoiico ovidoiico is closed cannot bo 
justified It is an irrogulnrity which ought to be 
avoided. B Alf.x Pisikxto e. Emcbuor, 2/ BoM. 

D. U. 1224j Oir h 68 202 

S. 537 (a)— Warrant for arrest of leowaa 
• a ohductioa casc—ilagistrate omitting to record 
reasons Jor issue of warrant—Irregularity. 

Tho omission by a Magistrate to record, in 
tho first instance, his reasons for issuing a warrant 
of arrest against tho altogod abducted woman in 
a case under section i'^Sof tho Penal Code, amounts 
to a mere irregularity within sootion 687 a of 
the Criiniriol Procedure Code. A Mauar Si.vutr c. 
Kmceri^r, 18A.L J. I 49. 22 Or L J.IH 4l5 
S. 562, applicability of^**Oh«atin^t 
whether includes aggravated forme. 

Sect ion 662 of tho Criminal Proooduro Oodo appb’o* 
only to a cam of aimpio cheating failing under sec¬ 
tion 4 7, Indian Ponal Code, and not to aggravated 
forms of olioating under sections t'8 to 42U, Indian 
Ponal ode. L. Kmperob c. Rab Nawaz, I I* '1.1* 

2t Or j, j. 160 854 

Criminal proceeding’s, whether abaleon 
death of complainant 

Criminal proceedings onoo legally instituted, 
whether upon a ooniplaiot or othorwleo, do not 
torminato or aboto merely bv tho death of the com* 
plaiiimt or tho person injured L Uazaba Wr 

Empkror, 2 L. '7i 22 Cr J IH6 9lo 

Custom, oistsnee of, admiUed in adoption deed— 
Durden of proof, 

Tho admission of no adoption in a deed aiiiounta 
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Custom —oontd. 

to ou odmisaion both of the fact and the validity 
of the adoption, and the burden of provini? the 
^ntmry lies opon the person making the admission, 
m SooBATiu SiNOA V. Kanaka Sinoa, 12 L W 

2*S{ ( w v 7. fij 52<} 43 ggg 

-—-of ffA/i/njiof Amritsar—fnherilauco—Adopt, 
f'd son, share of. S.*r Uindc Law-Mitakshira 


Adoption Andiiia or Telugo Brahmins 

^^uyhtersBon or mtcr's oon, adoption of, whellter 
valid. 

The custom of adopting a daughter’s son or a 

sister s son obtains among Brahmins of the Amf/ira 

or Telugu portiro of the Mmlras Presidency IVJ 
VADRBvir Ranoanayakuiwa Gabu V. Uyali Soma. 
st»Ni)ABA IlAo, 43 M. 870 509 

“7-—- Burden oj proof—Jaii of 

Gurgaon Dintnet-Adoption, whether for7nal—Pre. 
aumption^Adopted $on, eUttue of—Male lineal 
deseendant—Succession to occupancy rights - Puniah 
Tenancy Act (XVI of 168?;, *. 69. ^ 

Where the question of adoption is in dispute the 
onus IS on the olaitnnnt to establish his status as 
adopted son. 

Ou^Btomary adoption of an heir is almost unknown 

T? iM% formed part of the old 

Delhi Territory. 

Where, therefore, adoption is proved to have 

teken place among Jats of the Gorgaon District 

the presumption is that the adoption was a 
formal ono. 

«i J ■Gurgaon District, having died, 
plaintififs-landlords sued for possession of ^rtain 

t^upanoy land hold by T. The defendant resisted 

of A ft 1 . * ^ \ . the adopted eon 

Of i. The adeption of the defendant bv T was 
prorod: 

• ‘hat the adoption being a formal one the 
oefondant mu^ bo regarded as a male lineal 

meaning of section 69 
of the Tenancy Act and the landlords had no right 
te the possession of the land as against him. L 
Giasu V . Bar Diai,, 6 P. W. U igai 32 

“"^^J~An6natlOn— Oi/t—n7<ioir,u!hefAsr can 
gift land in iteu of services 

Although in certain cases a male proprietor can 
make a gift of ancestral land in consideration of 
sorviwa rendered by the donee, a widow cannot, in 

2fl ^ ^ho contrary, make a 

jO t of land at all. She can ordinarily alienate only 
for necessity L Nizam Din u. Shadi SCO 

Necessity, proof of—Small ifrtn 
^---TranMC/.on, old - Silence, lon.j, 

amount found to bo not for necessity is only u 

‘“"k ploco orer fi>rt7 yoar. prior 

tak«n ^donoo of tho plaintiff may bo 

Bhou?d of necessity 

^gdnotbe e^.yodo.„,.i^,. LGhama^.^1 

PirMioni entered in snfe.<Srt(rccfo/-Cour'i^ 


Custom —conoid. 

Fictitious items are very often introduced into 
conveyances, but it does not follow that they are 
ahvays introduced for fraudulent purposes. They 
often are introduced for tho purpose of frightening 

would bo pre.omptors.bnt they might also be intro- 

duoed by the purchaser in order to ouhanco tho 
importance of his bargain and, consequontiv, his 
etatos in the eyes of his neighlKiars. Even if tho 
object of introdncing such detitious items is to score 
away pre-ompters, reversioners can derive no adrau- 
tajfo from that circumataDCo, 

In such a case tho real issue is, what is the contract 
^tween the vendor and the vendee ? And if it is 
found that by consent of the vendor and the vendee 
a fiotitions amount was inolnded in tho o.-itensible sale- 
price the only matter which remains for consideration 
IS whether the real contract is one which should be 
binding on the collaterals. L Ponjab Si^gh r. 
Abjan, 2 L. 22 77S 

. Sale o/ right to receive 

allowances, whether sui;>ct to pre-emption. 
The custom of pre-emption does not apply to a 
sale of tho right of a temindar to receive certain 
allowances from the muafidar$ of a village. A 

Khatdn, ISA. L. J. 2'Oj 
Vi A ^62 I €8 

Succession— Datq;A/er versus col lateral* 
oj seventh degree—Birk Jats of Tahstl Phillaur, 
Jullundur Distnet. 

Among Birk Jats ot the Phillaur Tahsil a daugh. 
ter excludes collaterals of the seventh degree from 
Buccossion to ancestral property. L Biiola Sinoii 
V. Babd, 1 L. 464 ^3 

- -- Vighmal Khojas of Shahdara 

^reinaltff exclimon of. 

In the case of a family which belonged originally to 
a non-agricultural Hindu tribe, there is no initial 
presumption that the family is governed by custom. 
Among F.j^Amal Khojas of Shahdara, females are 
excludod from socceeiion by custom. L Umda 
Bboum V. Zaib-uL'Niha 694 

Declaration of title, suit for-piainuff 

in possession ^ Defendant having no ti7le-Smt 
whether maintainable - Non-foinder of parties* 
effect of—Civil Procedure Code (Act I' of i908)’ 
0. /, rr. 9, 10. 

A person who is in possession of land is entitled 
to maintain a snit for declaration of title and 
confirmation of possession ns against a person 
who has neither title nor possession, and such a 
suit IS not liable to dismissal merely because a third 
person who is alleged to be iuterosted in tho laud 
has not been impleaded os a party. Pat GAJi.snRA 
SiNQH V. Akal Koer 292 

-, euil for, that decree is ultra vires and 

veto, whether maintainable. 

A suit for a declaration that a decree is ultra 
vires and void and futile under the low cannot bo 
maintained O KisiUN Dayal r. DBrurv Commis- 
SIOXEB, Partaboarh, vS 0. C. .tvi 565 

Decree, constnicHon of~ilortgage, suit on — 
Compromise—Decree pem.itfing redemption within 
a certain time, effect Of—Fresh mortgage, wheth'-r 
created—Decree based on nullity, whether can be 
challenffed, 

A decree once granted cannot bo challenged on tho 
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Decree — ooncld. 

ground that it 19 based on n nullity : a docreo based 
on a void eontract is gwd until it is sot aside in 
ul'peal, and a d-creo based on a void inortgatre 
• oiitract cannot bo othonviso regarded. 

In a >iiit for foreclosure of a mortgage the parties 
irnved at a compiDuiiso and a decree was passed 
lUMirding }i(>sses>i|(,n to the mortgagee with the 
provision that till'defendant could redceiii oiio-half 
orthowholcor the inorfgago within one year, and 
s-> avoid wholly or in part the oxcciition of the dciwe 

1 he mortgagor failed to redeem, and the inorrgagco 
obtained possession of the property ns owner in 
execution of hia decree Subsequently, the mort- 
gngor sued to redeem the inorfgago : 

IIpUI, (J) that the effoct of the previous decree 
wna that the Court decreed possession to the mort* 
gagoe as owner, but suspended execution of tbo 
decrfo for one year during whicli the mortgagor 
eould avoid execution in whole or in part ; 

(2) that no fresh morttmge was created by tlie 

decree 5 ^ 

(3) that the mortgagee having become owner of 
the mortgaged property, the suit for redemption 
was not mnintainnhle. L KAiioar M*i. r, BiM.n Lai, 

J ij. 53 812 

whether hindin<jvn pertonfinot p'nticmhcreto. 


OAI^S 


[im 


Dekhan AsrrlcultuHsts’ Relief Act 

— concld. 

Logislature in enacting section 
lOA of the Dekkhan Agricalturists* Relief Act 
was to protect the mortgagor and not the trans* 
teree. If the mortgagor waa sufficiently diligent in 
seeking to redeem the property. 

The proviso does not protect a hona jUa transferee 
for value without notice of the real iioturo of a 
trunsnctiou if ho holds under a registered deed 

executed less than twelA’o years before the iuatilu* 
tion of the suit. B Pranjivandas r. Naksidas Mja 
Chand Uahauo^, 22 Bom. L K. 112?; 45 B 87 418 

I 3 fre$h^ taken hefote pay* 
ment of prior advance ^Series of transactions^ 
Accuuntg, mode of taking. 

\\ hero u debtor takes a fresh advance before a 
prior advance is paid off, an account should, under 
section 13 of tho Dekkhan Agriculturists’ Relief 
Act, lie taken ns if lioth tho transactions formed 
ono oiitiro transaction. B Guri'nath Kkshav 
KAT.KUN imi I- Saiiasiuv BAr,KRi8n\A Dkspaxpk. 23 
Bom L K llfO 45B2l0 217 

S* 13 —-^fortgaye account, mode of taking—- 


Ai ecroooh ninedinuBiiit to which the parties 
litigating a subsequent suit wore not parties, is not 
conclusive nn.l binding ns against them. C Nil- 
KATAN Mitra V. AuDct. (loFL'K Gazi, 32 C. L. J. 75 

Defamatfon —of name in siirvci/lanee 
rratsfer—lJfjmageg, suit for, mninlainnhihty of. 

The entry of a person’s name in class "C'’ of tho 
Hiirvoillancc register, without jnstilication, does not 
give liim tho right to recover damages from the 
perHonmakingtho entry. Pat Kawmns t. Anant 
I^ vr. SAHir, 2 P. L. T. »7b; (lH2l) Pat. <J0 905 

Definitions:— 

Affecting- the decision cf the 

case* .SVrCivir, PKOcKiu-unCoDr, h 105 676 
Case. Sec Civil, pRoctliiuiu CoDK, s )][> 680 

Case. s.e l’iio\ iNciAt, SMAi.r. Cap.su Courts 
A cr, 8 . 25 685 

Chang-es* Stc Bknoai. Alluvi<»n and Din-. 

vioN Act, s 3 2®8 

Cheating*. SccCriminai, Procbduiiv Codc 

Compelled to answer. Sre KvinnxJ 

AcT| fl. 'ZAs 324 

Decided. See Provincial Small CAUsErocRTs 
Act, s< 25 685 

Sre Court Frrs Act. s. ]| f 2 ) 3fi5 
Holding-. See Bknual Tfnaxc? Act, 8 . 8 (ti) 

o , 

See Lfttvrs Patent (Bom ) 

« . 

See pROHATV AND Administra- 

r, 664 

Person. Kvidencr act, s. ijb 393 

Premium. See C. P. Tenancy Act. s 41 * 2 . 

419 

Dekhan Ag-riculturlsts* Relief Act 
(XVlIof 1879), s. 10 A, provisory. 

applicahilityof—hunu fldo jmrehate' for value 
inthent notice of (han tvelre years' standing 

whether protected’ 


Judgment. 

CL. 16 

Just Cause. 

TION Act, b 60 


hU idence, nhsenec of—Procedure. 

It is not equitable, and it was not intended by 
tho framers of the Dekkhan AgriciiPmrists* Relief 
Act, that in a case whoro a mortgage is admitted 
a plaintiff should loao ovorylhing because ho 
cannot go back far onough to a period before the 
Act was in force to distinguish wlint is principal 
and what is interest. 

'Miero, in taking an acoouut under section IS 
of the Dekkhan Agrl.-uIturUts’ Relief Act, in tho 
ah.sonco of data showing exactly how much princi* 
jial has been received, tho Court forms a reason* 
able estimate from tho amount of eonsidoration 
stated in tho bond ns to the proliablo amount of 
actual principal, tlioi-o can bo no legal objection to 
that estinmto being accepted and acted on. B 
Koxiian* Damu u Indarc'Iiaxd Bai hauaj, 22 Bom. b. 

K Ii09 46 B 82.3 576 

Dlgwarl tenure—I) igwnr, whether can pmnt 

permanent lease or acquire interest in icasle land, 

A <byuar cannot cither transfer tho lands com* 
prised in the digwari grant to another bo as to 
create an interest in them by {lormnnonl Jonse, 
nor can bo himself acquire any interest in the 
uncultivuteil land, such us Jiingto or waste land 
which is comprised within tho Jfnuia. Pat 
Baiuyanatk Maiito i> Shyam .Mamto 899 

Divorce Act (IV of 1869), S. 3 (I)— 

—Divorce, proceedings Jor—parties residing tPiMia 
jijri»d»Vtie» separately —Court, whether hoe juritdiC' 
tion to hear petition 

If both parties to a petition for diA'orco arc rosi* 
dont within tbo jurisdiction of the Court at the time 
of tho presentation of the petition, tho Court has 
jurisdiction, undorsootion 3 di of tho Divorce Act, 
to hear tho petition, iintwithatanding that the parties 
nro residing soparatoly from oaoli other B Bor* 
ooNiiA I' Bokoouniia, 22 Bom. L It. ?6b 44 B. 824 

931 

S. n—Practice—Decree for dissolution of 


• g 4 » » TV'S ^ 

marriag^^ confirmation of •^Notice to rr^pomUnt^ 
%chethtr ncctf^^aty. 

In procoocItngA for confirmation of a dooroo niii 
for dUaotutioD of marrlago it !• not neooaMi/ Uat 
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Divorce Act-oonold. 

the respondent shoold bo soryed with a notico 
thereof. L Ethel Mabel Emilt Habbis v. Hibbip, 
10 P. L. R. 192<; 19 P.W. R -921 89 

DoCUmentf lott-Lou, proof of-OmiAMon to 
prove lou, effect oJ~ IrreguUirity^Civil Procedure 
Code (Act VoJ 1938;,*. 99. 

Where the explanation for the non-prodactiou 
of a docomout is that it is lost, the regular course 
to adopt is to prove the loss before teuderiug 
secondary ovidouce, but the ouiission to do this 
is not any woree than an irregularity such as 
section 99 of the Civil Procedure Code precludes 
an Appellate Court from treating as a ground for 
reversing the decree or remanding the case N 
SuBATSiNo V. Rahi 461 

Easement— of fnanagement and 
ovrnerthip reierved^8uece$$iou, hov regulateil. 
Whore on oosement is created in favour of a 
community over a garden which they are em- 
powered to use as a public park, but the right of 
management and ownership ore retained by the 
owner, the garden descends in the ordinary way 
subject to the charge upon it. S Lakuamrai v. 
Devibai, US. L. R. 182 ^ 673 

Easements Act (V of I882)» s* 29— 

Right of \oay, extent of—Intention of partiee— 
Right of way for earti, whether ineludea right of way 
ier aweepera. 

Under section 28 of the Indian Easements Act 
the extent of any easement, (other than an 
easement of necessity , and the mode of its enjoy* 
ment must bo fixed with reference to the probable 
intention of the parlies and the purpose for which 
the right was imposed or acquired. In the absence 
of evidence os to such intention and purpose, a 
right of way of any one kind does not include a 
right of way of any other kind. 

A right of way for persons, cattle, carts, etc , docs 
not include a right of way for sweepers removing 
night-soil. B Chintamam Haboovan t\ Hatanji 

BiiiMHiiAi, 22 Bou L R. > >H1 426 

Evidence Act (1 Of 1872), ss. 24. 132 

_ Criminnl Procedure Code (Act V of 1.S‘'8;, 

««. 164, 389 (2J— Confetaion, icAat U—Confeaeifn 
recorded hy Mrgiatratc, procured hy Police Officer, 
admiaatbility oj-"Compelled to anaicer,” meaiiiy 
of—Approver, confeaeional alatemenl of, admiaaibilily 
of, in aubrequent trial. 

Any statement made by a i»er8on which would 
suggest an inference as to his guilt may bo a 
confession within the meaning of section 24 of the 
Indian Evidence Act. 

If it is found that a coofossiou recorded by a 
Magistrate under section 1«4 of the Criminnl 
Procedure Cotlo was procured by a Police Ofliccr 
by the offer of an iuducomont, the confession 
becomes ioadraissiblo under section 21 of iho 
EvidoDco Act. 

Unless a person objects to any question the 
an.wer to which is likely to criminate him ho 
cannot bo said to have been oompolled to give such 
answer within the moaning of the proviso to lootion 
182 of the Evidence Act. 

Fer Shah, Sootion 24 of the Evidence Act 
would apply oven if the person who is said to have 
made the confession was not on aconsod person at 
iho time that be made the oonfossion. It is sufil- 


Evidence Act— contd. 

oient if the person ultimately comes to be an 
accused person with reference to the charge in 
respect of which ho is said to have made the 
confession. 

Though the statements made by an approver may 
1)0 given in evidence against him under snl^ 
section t2' of section 339 of the Criminal Procednrr* 
Code, it cannot bo said tliat the operation of 
section 24 of the Indian Evidence Act, is 
altogether excluded. Ordinarily, the iiiducemeut 
that would appear on tbo surface would bo the 
inducement of the pardon legally tendered and 
accepted under the provisions of the Criminal 
Procedure Code But if it is shown in any case 
that there was some other influence simultaneously 
proceeding from any other authority which would 
invite the application of section 24 of tbo Indian 
Evidence Act, then the confossional part of the 
statements would become inadmissible by virtue 
of tbe provisions of that section. 

Per Heaton, Actg. C. J. — \Bayward, J,, Semble).—A 
statement fulling within clause (2) of section 330 
of tbe Criminal Procedure Code is removed from the 
operation of section 24 of the Evidence Act. B 
Kmpcbob t'. Cc.N'NA, 2'i Bom L. R, 1247{ 21 Cr L J. 

6S 324 

— s. 35—Hissavrari, admw*i6i7it|/ of, in 
evider.re. 

A hiaaaicari prepared in consequence of a demand 
made by the Collector of a district under section 
30 of the Bengal and tiegistration Act, is iiuMlmis. 
sible in eridcuco uiiJor section 35 <if the Eviilenco 
Act. It is not a public or other official book, register 
or record, but is raeroly tli© record of information 
supplied by somo of tho sharers iu an estate and 
can only be admitted in evidence, if it i.s proved to 
have been made by tbe |)erBon or i)erson8 by whom 
it is signed. Pat Tanha SiNOH v. Ba.nduu Sl\oh, 
(1919) Pat 321 8 

- -s. 92 — Written inalrument—Oral agree- 

ment varying tenna aa to payment—Evidence of 
paytnent or of oral agreement, whether admiaaible. 
Wboro an oral agreement is made, which in respect 
of tbe manner of payment rescinds or modifies a 
contract, grant or disposition of property reqnired by 
law to bo in writing or actually written and register¬ 
ed and any payment-is made in accordance with the 
oral agreement, whether iu complete or partial 
satisfaction of t) o contraot, section 92 of tho 
Evidence Act does not exclude evidence of that pay¬ 
ment or cf the oral agreement that explains it. It 
does, however, exclude evidence of tbe agreement in 
respect of future payments not in aocordanoo with 
tho Uirins of tho instrument. N Sambuoo v. Tika- 
BAM 240 

- s. 114. preaumptien under, extent of. 

Aconsod was convicted under section 412 of tho 
Penal Code, and, the Judge holding that he must, 
under section 114 of tbo Evidonoe Act, be presumed 
to have known tbo atrooious nature of tbo dacuity 
by which tbo goods were obtained awarded him tbo 
maximum penalty : 

HsM, that, as the presumption alone would not 
justify fixing the accused with more than kuow. 
lodge that the goods recovered from him had been 
obtained by dacoity, the sentence was excosatve, C 
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K i> If . ' •» .7 w, ro mtnor^— 

Urson ,,nca,u„.} of~ilinor~ifUrcpre^„,a,ion a. 

.Ijalcy. ' ’■Xopp-.l from plcohny 

The word “person,’' ns used in seclion Uo of (he 
Er.denoo Act, should not he narrowed down „ 
as to exclude an infant. 

Whero tlion- Imvo been no nnsroprosont.-.ticnH 
It a minoi- as to lus n;;o, or whero (ho misn-pre- 
sontat.ons have not, ng a matter .,f fact, m.'lod 
the opposite party, there can Ik> no o.toppol an 
jafancy can l>o suceo.ssfuDy pleaded. On Iho other 
hand whore the opposite party has boon misled 

and tin plea of minority cannot bo l.oaVd L 
Wasisim Ram v. Sita Ram, 1 1,. 38P; 61 p. \y. p. iq-JT) 

mconco.,,- ,0 

Where a por.son executes a lease in favour of 
another, he IS e.stoppo.l from denying that otl.er's 
title to Slant the lease, ii beiii<f immatorial « |,ether he 
was the tenant of some other person before the exe- 

Executi in Court, whether can go behind 

o^der of Insolvency Court. 5c. MoRTOAor DECRii 

Execution of decree -a-rrcc cnM.^or 

exrruUon hut noi (>.tccHlr,Uvitl>in Ihrre rffc/t 

of-^mead».eat nj decree, whether revive, decree^ 

A decree 'vhich is capable of execution nn.l ; 4 

oreentod within Ihrnc yours fr,„n i," 

•lead and cannot li rov vo Z ' 
n,^hi„.^n for „n,o„d,no„t. . 'ita^nt^t^f 7";^ 

— Dccr for ,lo,„ol„i„n of „oll^S„r 
rrrrtrdattr, do,proper ' 

Whom a door,.0 dire,dH tin. demolition of a watl 

V^z;z:;::^ZZ7 :i rj 

domolislmd In nxocntion of Iho i" ''' 

jndKmont.,k'l,tor ororta anothor * i*'o 

tl'O ri.ht of way, tho” pro^rrm, 07 f 
holder IS to file a suit for fir. ir,;, ‘decree. 

Iho jmlt(mont.d,.htor from nb.t, ,,.;in;j'\rH;?h;''''1 

demolished in execution of t\L n^f'T" 

M.u.k, ...SttaoMt Stxon, to I>. Iv u. 

^ muMi*/* in rf'rifnU v 

Court, whet^r can look behind dJrl 
Wfioro Ml (lio rocitAl nnrf nf 
"f Ihe claim as s.'l, forward i'" 

adequately recited the execiilintr 
anywnyi>ouud thereby, a„d t i’s w th'n ' n 

potenco of such Conri ». w thin tlio cm. 

to ascertain for itMf '^irThr r"--;* "■“» 
circnnifltnnces are Patu.i^ actiml oxistii,^ 

j..a, 5 p. rv. rT"'”'"" 

na iari™fiction ,o dVaH^^h-o’-^l'itrrii.it ‘thS 


Execution of Uecrcc-coacid. 

£■-5“ r 

■.,"i -1 S‘S'Ti .5?’” '■ “Tfi 

fn.-/.;/. /O’". J»<J9ment debtorSe^Hritv 

arrested j'xl&ntt'nt-dohtor was 

"Ip security m the sum of Rs. 600 , the aurefv nndnr 
|■•k.nK to pixuluce him i„ Poart in' the eve^r of 

hT?-V’ *T’ '“solvent within u 

ITo.lm'e Idm ' ?o=‘PI'Iy nnd the surety failed to 

diKe him and paid the Rs roT • the question was 
f-'v hns^um was tobe appropriatml • ' """ 

of the ;ieereV''V''^. bn applied in satisfaelion 

;,u,nn:7v.c?t.^'rr'""" 

Execution of document-Proo/, ,„La® 

The o'diuary mode of provinif the execution of 

vr:t:''r;«'i"'' 7 r.leniorttr h” 

n 2 a ir^ by a comparison 

mmu w It on other docu. 

-i- 

Expert evidence, laiueet. 

nent „rv T howovor, omi. 

taken not have 

circiims^ “Oder a particular combination of 

ord.f n ‘^““fi^lontJy ho may speak. , 

“rdifianly a matter of mere opinion. Human 

^.'d^rpei fc\t is limited 

bowover, impartud ho may 
• f to ho uiiconsoiouRlj nrojiidiccd 

uvnar „f thn ,i,|„ w,„,,h e„,|. ,,, J ^^ho mart, 

Jr , on the part of the other side 

r.v„n.l* ‘■'■oato a spirit of partisanship and 
; n ‘^bat an expert witness is unconsciously 
■ mpelled to siip,,ort the view taken by bis own 
**1 e. Besides, it must bo reineml>ored lliat on 
exper iH often called by one side simply and 
Hooly becauso it has lioen asoortaiiied that ho holds 

views favourable to its interests. L Habi Si.noji r. 

LAcniiMr Dkvi. 12 p. L. R. ' 021 , lo p. W R. 1021 

220 

'^®gl°''|es Act(XIlof I9II), ss. 2e, 

“ 7 » 31* ^1 (a)—General Clauncs Act (X o) 

* 1.1 *■ 0 / system of irorking factory, 

icfcettief can be cnnccMed-ApieaX against order of 
cancellalion—Proseeution during jendency o/aprcnl, 

»/csi»-rtt.|t,/y of. r p rt 

Where nn Inapeetor of Factories approves a sysloin 
of waking a partiViilnr factory, he ha* power, under 
section 21 of the (Jeneral Clauses Art, to cancel the 
api»rovnl. 

Wbe^, however, an ap|.oal is pouding from the 
order of cancellali.m. it is not desirable to institute 
a criminal pr.wocufiou in respect of the fnotoiy 
having Iwon worked in conlmvoniion of the order 

of canoellation, flaring the pendency of the appeal. 

1-Maoan Mohan Lai. i\ Kmpebob, 22 t'n L, J. -68 

657 

lease of—Lease, forfeiture of— 

Waiver of forfeiture. 5 rc Tban.svkr of pRorKRTV 

Act, 8 . 112 273 
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SY„.a, D."rr“"’“'' CH.xor.*v.H«;^ 

Go\^ernmentof India Act iQi*7/i 

BOoUon'lO^ToF^M jurisdictioa under 

Boouon lOT oftho Government of India Act ifliR 

“mm“n of *Z''s”"“* 

iBo” “sjL, Co Tr “i?" P"’'"''» ' 
64,?2cfl'; w’ “ “‘"■'‘'■''C.I.J 

pro;^tjrij niiSg rr.hat 

tho doctrino of ostoppol cannot be resorted K 

to p"bit 7 ‘itp° li'”v“oM'’‘m' k"“''’ 

c,.Lssn.L„Ti i;“ *’■“^■,1 

canodopt S'‘“'''“-'Pidole, nncAaste, irbetArr 
An aclopcirju made by uu undiiiMLA • i 

■“ ■“ftrS"'' ^ ^tr^t^^astS 

auti;„rUy“trad7t ro:;7h“7d“a .''‘“m '‘T 7“’''”'* 

death unlosa it cL ha “hown ttt tL T 

-ohed 

^dopt during his lijiurJ^ 
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BATAM.2i i Bo.,.L. B. 1181 4-0 

/raaara 

wlididtf 0 /. , ,on, Udoptton of, 

4 h.t tho fa tor ZT^ ‘’^r™ . '''>“ “>»"> 
I'rtiTora tho debt and'th7^- oon'uotion 

Uonanaa 'rAa7:„::Xj'r„J“:‘’r/L.| 

m^intpiUrnty of. ^ ’’ 


Hindu Law —contd. 

Under tho tlindu Law tho tosUmentary aDDoint 
mont bya father of a guardian of big f/^ i -V 

and, m the absence of an act of miafen«art * 

management, the mother, acting aa the nex^ TnW 

of tho minor, is not entitled t-j an order ^ ^ “ 

s«eh guardian from bis office. A Dtiu \avd7 

Axasun v.,.. 18 A. I.. J. 1127 , 2 U P, t.It (1' 4 ,,‘i 

^hether nccesmry - Effect of adoption 

sbe hL'nith^r Urn - 

or the consent of her" hu.band'r cJ-^L e, 

. An adoption cannot l>o partly vahd nod . 

nivalid, so that tho person adopted akhn,.,,» ^ 

fri»m becoming a member of tlio ■ • a S*^*clQded 
still be cntitlc?d tHSierk "*“>• 

of his adoptive father B 

t'. Diiond i Kkisii m FariL, 22 Bo^ UR. 1403 783 

•^ht—Co.parcenerg, /mtif.Vy o/" 'ncunnn>j 

beuent of 

partitioned, such partition has not Property is 
M Muthu Utppi e. Chinvasa^S i“ 

immoralily, s'ncb debts nlo bindTns:”'!'^"''' ''"i"' 

7rd7bt' olifCb 

« ptrnrrorfgn'rdJbrStr “ TcT' l" 

a77oCn„\7;LS7^n LL7tTf“ 

of 7:e7n7ii“y:‘'jn:r,erit trr' r “t'*" 

B onosnu Bso*:. Ta7v7S. rk''*:":: 


inrlndsd in shnnfof'/nlvrT®""' 
bora of a joint Uindu fL""‘o^h n?emter*'‘is“‘''"“ 

rsr'nnd“zrs"‘.nh"rtb“:?; 

fdthcr as being included in thn \ ® ^boir 

l.im, nnd the rn^c "s^of^rrof .VXphcn'tr'' I" 
^es whore tho sons are minors C?KfE m ® 
SiNoii V. Niaami Singu, 2.0 0. 339 “ **** 55^4 

“ PurtiVton, suit for^Do^th r.t 

parcener after preliminary deje, 
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du finji of Court passing Jinal decree to consider effect 
of death on shares of other co^pnrceners. 

AltlioiiRh, ordinarilj, tho rij?hts of the parties to asuit 
uuffht to be cloterminod as at the date of theinstitution 
of the suit, a suit for partition under tho Hindu Law 
is treated as an exception, and, in order to save costs 
and to prevent multiplicity of proceedings, tlie Courts 
are entitled, and even bound, to takeintoconsi<leralioa 
matters subsequent to the commenconient of (ho suit. 

In point of law, a partition action does not 
come to an ond with the prelimitiary <lecrce, but 
continues till the tiiial decree is made, and tho shares 
t<» be decreed to the parties must bo those to 
which they arc entitlofl oil the date of the final decree. 
Therefore, whore a co-parcener dies alter tho passinR 
of tho preliminary dicreo, the Court passing tho final 
decree is competent to consider tho effect of tlio 
death on tin shares of the remaining co-parconers. 
Pat Kkisiisa IjAL J>ia V. M vNoesiv vii Jiia, 2 1*. L. 
T. 2lo; 3 C. p. L R- (Pat ) 17 872 

- Joint family — Pirsampfiou ns to joint- 

ness —Separalivu of some mcinbers—Harden of proof. 
Although the ordinary presumption of Hindu 
Law is that a firnily is joint, yet that presiunpti'>n 
is displaced l>y tlio prt‘Siiin|>tion arising from the 
admitted sepumtiou of certain^ momber.s of tlic« 
family, and a person alleging jointness must 
prove it liy other means. The mere fact that 
two brothers were living and mossing separate- 
ly wnuhl not noce-isarily indicate separation in 
estate, especially wliere it is kIiowii that their 
enUivution was joint, and that they divi<lod only so 
much of tho prmlm'O as was necessary for house¬ 
hold purposes, ami k»*pt the rest for purposes of 

len den. N ScA v. Dukalu 4S9 

- — ■ ■ - Property transferred to pay off 

jather’.s debls^yions, right of, to recorer properly, 
erlent of. 

Wlioro joint ancestral property has passed out of 
a joint family, either under a oonvoyanco executed 
by a father in consideration of an antecodmit debt, 
ur in order to raise money to pay off an antecedent 
debt or under a sale in oxoeutioo of a decree for 
tho father's debt, his sons, by reason of thoir duty 
Id pay their father's debts, cannot recover that 
property, unless they show that tho debts were 
contracted fur immoral purposes, and that the 
purchasers hud notice that they wore so conlmctod, 
and tho operation of tliis rule is not limited to cases 
where tho joint family property has passed out 
of the hands of tho family and gone into tho hands 
of persons who were neither previous oroditore 
when tho sale is a private alienation, nor jndgment- 
creditors when tho sale is by public auction. O 
Basdico Lal V Maiiauik, 2 i () 0. 314; 8 O. 1j. J. 18; 
3 U. P. L B. (J. 0.) 1 570 

--Isalc by mother us guardian 

—Sait by sons to rocovoi property more than 
throe years after oldest has attained majority 
whether barred. Sec Limitation Act, s, 7 759 

^ •Separation — Ile-Hnion-~(iuestion of 

law. 

Tito question of tho re-union of a Hindu family 
and tho facts relevant to prove such a re-union 
are matters of law. L Narain Das v. Maiinoa Ram 

706 


~ ■ JO i n t f a m i ly —Separation without actual 

partitwn—Suit for joint possession, whether main- 
tainahle. 

Whore there has been a separation of a Hindu 
joint family, but not a division by motes and 
bouiuU, a suit for joint possession by one morabor of 
the family, who has been cxclnded from possession, 
is inaiiitaioablo if ho was in joint possession before 
his exclusion, and he is entitled to b? restored to 
tho possession which he held before ho was inter¬ 
fered with A SilRODAN Kokmi V. Balkaran Kukui, 
18 A L J. 103"; 2 U. P. L. U. (A.) Sb2 1 16 

- Will —Devise by co-parcener in 

favour of widow, validity of—Consent, of co¬ 
parceners — 3/inor, consent on behalf of. 

A testamentory disposition of joint fomily pro¬ 
perty by a Hindu co-parcener in fovour of bis 
wife is invalid under the Hindu Law, bccaaso on 
tho date of his death, when tho Will takes effect, 
there is nothing for tho Will to operate on, his 
share in tho property passing to tho other co¬ 
parceners by survivorship. 

Whore a Hindu family consists of a fother and bis 
infant son. and the father makes an alienation of the 
family property, ho cannot be said to hove consented 
to tho alienation in his capacity of guardian to bis 
minor son IVI PANiurATi Si-nnABAMi Rrodi f. 
Paniucati Ramamma, 12 L. W. 241'; 1192J) M. 

62i>; 43 M 681 


- IVIarriagre— Sudras 0 / Volsma caste— 

^[arrialJe with wife’s sister’s daughter, validity of. 
Among Sudras of tho Vclama onsto in tho Madras 
residency, tho Hindu Law does not operate to 
jndor invalid a marriage with a deceased wife a 
istcr's daughter. IVI HAilAKRisiiNA Hao r. Sjb- 
AN.NA Rao, 12 L W. 166; 89M. L. J. 18‘J 
I. W. N. 471; 43 M.830 

-^MltakShara—Adoption of a daughUr's 

whether valid-^Cu^tom of Khfttria vf 
Inheritanrc^Adopted son, share of—Joint “ 

family—Property in the hands of member, M a 

of—Will devising joint property, whether valta. 

Under tho Hindu Law, the adoption of a dougn 
,r'8 son is invalid, but it is valid .ftooordlng to a 
istoni prevailing among tho Khntrie of the 

f Aniritsftr. - iiinilii 

According to the Mltakshara Soliool of ll»n« 
aw, an adopted son tokos ouo-fourth of tho entire 
itato in tho presence of a natural bod. 

All Iho properly in Iho hand, o( Iho momUr. 

1 a joint Hindu family is to bo treated as jom 
rooerty, but it is open to any member to sRow 
lat oiiy portioular property is his sopomto p 

In^attuit for possession by 

roporty left by one P., it appeared that he odoptou 
10 plointiff in July 100-^ About flvo yoR 
'torwards, ho got a son, tho dofondont, w 
» n Will executed by the dooeosod whereby 

jvisod his entire ostato to his ; adonted 

Held, .1} tlmt as soon as tho ^ 

r P. ho booamo o oo-paroeoor with the 
lat tho latter could not dispose of any p P® 
hioh belonged to the Joint family i 
(2^ that the Will could operate only 
iparato property of tho docoased and 
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the joint property. L Pabjiinani. u 8hbo 

Cbaban Das, 2 L. n^j 21 p l, r. jgai. is p. w. R, 

. 256 

W^^ftkShara—inAen7anc« — FemaU 
Msri-^Brotker'i datighUr, whether bandhu—Sui</or 
deelaryton that alleged adoption never took place 
--Evidence of knowledge—Durden of proof—Limi, 
taiionAcl (IX of \m),8ch. /, Art. 118. 

Under tho Hindu Law the only femalea entitled 

fj ^ ^ mdow, the daughter, tho mother, 
the father a mother and the fathor’a father’s mother. 
A brother’s daughter ia not a ftoadhu with riehta 

of inheritance. * 

Where in a suit for a declaration that a certain 
alleged adoption never took place the plaintiff has 
pven prwaa facie evidence of his want of know- 
lodge of the fact of adoption, it ia for tho defendant 
to show m the clearest posaible way that tho fact 
Of the alleged adoption must liave come to the plaint, 
iff a knowledge at a particular date when limitation 
began to run under Article 128 of Schedule I to 

1 . 9 ^ 

7T~T ifalebandhna, whether 

preferred to female bandhua. 

Under the Hindu Law female bandhue are orcluded 
by the nine dosses of barulhue mentioned in tho 
Mitakahai-a. B Balkbish.sa Bhima-h e. Bamkbish.na 
Qanuadiia^^ poM. L. It 1442} 46 B. 363 77 1 

IVIUtt—incurred bp head of mntt — 
Mutt properties, whether liable. 

Debts incurred by tho head of a »iutf for 
noceaaaiy purposes of the mutt arc recoverable 
out of the propertioa of the murt, oven though such 
proportioa ore not charged with tho debts IW 

l'2*L w''lS5‘5!I‘u “^‘^''AVKNbBA Rao. 

It mT'M S. t. “• 

- Rcljfflous cndowment-ifau. 

STXr Of founder-Right of one 

fnembsr 0 / famiip to joint poueuion and manage. 

rnemberoffamilg, nature of. 
iUo fact that the persons entitled to tho office 
of trostoo of a charitable endowment are unable to 
work harmoniously together is not a ground for 
aismiasing a suit by one of tho heirs of tho 
founder for a declaration of his right to sharo in 
the managomont and for joint posaession of tho 
trust properties with the heir in posaosaion and 
management, and, in the absonco of a scheme of 
managomont aottlod by tho heirs themaolvoa or by 
resort to the Court, tho plaintiff ia entitled to the 
***^ici possoeaiou and mutiagomeDt. 

Vyhero tho aianagomeot of a religious institution 
Teats m the family of tho founder, tho manage, 
meat of one momber of the family muft bo regard, 
od 08 being on behalf of all tho mombora. inolud. 
tug fomaloa, and not adversely to them, and such 
member hoa no right to moko a tostameutary 
diapoaition of that right, ivl Mbbnasshi Atiii 
^SOMAaUBDABAII PlLLAI, 12 L. W. 232} (1920J M. W. 

M. 607i 3 9 M. L. J. 403} 44 U. 205 434 

—- Shudras —* Sueeeasion — Illegitimate 
laughter, whether can euccecd to mother. 

Amongat Shudrae an illogitimoto daughter 
au^oda M heir to her mother in default of ^ony 
nearer heira. B Dukoappa Babappa c, Bhisiawa 


Hindu Law— oontd. 

Baswanti^ppa, 22_Boy. L. H. I ?06: 45 B. 657 561 

StrlCthanam — TFonkin dying icithout 
w,a^_Stridhuaam, devolution o/*—Sapinda, meaning 

Under tho Mitakaharo School of Hindu Law, tho 
etridhanam property of a female married according 
to an orthodox form who has left no isane, devolves 
on the husband, and, failing him, on hissapindaet 
thus, the hnaband’a daughters’ eon’s son would have 
preference over the wife’s sister or sister’s son. 
I ho term sapinda’ means, a relation allied to tho 

propositus by affirmity of blood. M Mathoshi Rama 

w J’ ‘2 L. W. 171; (19201 M. 

w. N. 601 265 

Succession— Acceicrfltion, how ejected 
—Limited owier and full ovmer, dietinction between. 
The sucMaaioti of the next reversioner can bo 
accelerated only by a limited owner, like a Hiudu 
widow, by making a sarrender or by relinuuiah. 
uient. A full owner can only transfer either by 
sale or gift and such transfer can only be by a 
registered instrument. N Uuebuan v. Ha.nobao 451 

Bandhu— Last male otener patcmal 
grandfather $ motheFsbrotlw^e grandson of claimant 

A pereon cannot be regarded as the 6anJhu of his 

paternal grandfather’s mother’s brother’s grandson 
^d cannot, therefore, succeed to the latter’s estate 
m Chi.vna Picuo Ivkxuarv. Pauamanaui/a Iyexcar 

ll b'y* 

28M L.T.303}44M. 121 690 

, “ . t'eniale heirs—Uncle’s daughtef, 

whether gutraja sapinda. ^ 

Asa general rule tho Hindu luw is opposed to 
Recession of females and such female heirTas have 
been roco^ised as entitled to inherit come in as 
exceptions to the general rule, 

.aLL‘^°'Rl "Ot a solraja 

r27otL. K, ’■ 

.tirpes or por ca^'u" P”' 

to ‘’“'I’ ‘'■5 ‘'‘oc.sion 

to the estate of a deceased Hindu hia nearest heira 

reference to the shares which their roapocUvo 
Ihthora would have taken had they been alire B 

preler.nlij;- 

Under Hindu Law a paternal nude’s grandson ia 
a goiraja sap,.Ida. and is, therefore, a nWer hoi^ 
than a sister a son, who is only a bandhu. B Ankava 
MA maLAVA e.SlOAVA MOBGAVVA, 22 BoM. L H 1^2 

Yajman vrUti ia immoveable property and an 
owner of auch property ia ontitlod to geek the 
protcctiou of the Court bv way of ininn »• 
against any undue interference wUh La S ^ 

Buoh owner by the oaate. Whore, however th^ 
owner of a vntt. has for aoverel yekra aSsLd 

in a decision of tho caste ho is not ea^Jed to 
seek thoprotuolionofthe Court against tho action 
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of the caste. B Girjashaxkar Daji i*. McBUDfiAR 
Nahayan, 22 Bom. L H 1202; 46 B. 2U 27 I 

^A^ldOW— Adoption—Consent of kinsmen 
to adoption—Court, righto/, to interfere -Husband's 
daughter's son, whether shotild be consulted. 
Inasmuch as the law imposes a rosp^nsibility 
upon kinsmon in granting their consent to an 
adoption the Court cannot interfere with their 
esorcise of it, the right of the Court to scrutinize 
the kinsmen’s reasons extends only to those 
cases in whicli consent is refused. 

The son of the daughter of a deceased Hindu is 
not one of the gnatis whom it is Jiocessiry for 
the deceased’s widow to consult regarding an 
adoption, and the absence of such consultation 
would not render invalid an adoption made by the 
widow. IVI VaDRELU RAXliANAVAKAJlMA GaKC I’. 
IlYAl.l SOMASUNDARA Kao, 43 M. 87d 609 

t alienation by, nature of —i^osscssion 
of transferee, whether tvrongful 

A transfer by a Hindu widow is voidable, and 
until the reversioner signilies his intention to 
avoid it, the tran.sforoo cannot bo deemed to be in 
wrongful i>098ossion of the property alienated N 
Kai.pi c. SnaiKAM 338 

' d/icnu/ion by u'l’loii', nature of — 

Transferee, whether entitled to redeem mortgage. 

An alienation by a Hindu widow j.s only void- 
able, n->t void, it is perfectly valid, until it is sot 
aside, and tlio only persons entitled to dispute the 
valitlity of tlie alienation are the revorsionors, 

Tliereforo. a mortgagee lias n<i locus t-tandi to 
resist the claim for redemption of a person who, on 
the face of it. has a perfectly good title to the 
emuity of redemption granted bv a Hindu widow. 

B SiTARAM IIavaa.u V. KiiANtiL' Mairala, 22 Bom. 
h. R. 1165; 4.6 B. 1U5 4S0 

-:- Alienation—hWessitg—nUdow car. 

rying on husband's business, right of, to alienate. 

A Hindu widow in possession of a widow’s ostafo 
cannot alienate immoveable property which she 
inherited from her husband, beyond her life except 
for nocossity. But where uho inhoritB a trade or 
business belonging to her Imsbund she is entitled 
to carry it on, and can sell in the course of the bust* 
ness, the necessity being the prudent conduct of 
the businoM irrospoctivo of whether the sale results 
in a proQt or a loss A Paiialwan Si.N(jh v. Jiwan 
Das, 18 a L. J. 41)42 A. 103 162 

ifaintenance, decree for, charging 
family property—Decree, whether has precedence 
over other debts. 

A doorco for maintenance obtained by a Hindu 
widow which is charged against the family pro¬ 
portion has precodonco over other debts owing by 
the estate. M Somasunoabam Chbtty y. Un.vauai.ai 
Ammae, 12 L. W. 163; (1020) M W. N.458,39M. L.J. 
173} 43 M. 800; 28 M L. T. 317 398 

““ ■ — . re.marriagc of, effect of, on rights 

to former husband'e estate—Consent decree, against 
re-married widow, whether biruting on former 
husband's property. 

Under Hindu Law^ a widow forfeits her status 
as a widow by her ro-marriago and she also fer- 
foiU all rights to her former husband's property 
wliiob thereupon vests in bis next reversioner. 

A re-married Hindu widow is incompetent to 


enter into a consent decree so as to bind her former 
husband’s estate as she represents that estate only 
so long as it is vested in her and ceases to repre¬ 
sent it when she has divested herself of it. IVI 
Venkatachalam Chetty V . Rama Muoali. 12 L. \ 7 . 
322 91 

^ Widow— Residence, right of, tohether can 

be enforced against purchaser from husband. 

A widow 8 right of residence cannot bo roo igniscd 
against an alienee claiming under a transfer effected 
by the husband during bis lifetime B Gangabai 
V. Jankiuai, 22 Bom. L H. 1303; 45 B. 33? 583 

-- — - - Surrender of estate—Widow rcceiv. 

ing maintenance in lieu of estate, effe.d of 
A Hiadu widow can renounce the estate in 
favour of the nearest reversioner, and by a 
voluntary act efface herself from the sucoossion, 
as effectually as if she l ad then died, and this 
offacomont may bo effected by any process having 
the effect of a surrender or relinquishment or 
abaiidoDiiient of her right.*, provided that there 
is a bona fide and total renunciation of tho widow's 
riglit to hold the property. The receipt of main- 
tcimneo by a widow in lieu of her estate nmounls 
to a complete rclitKjuishmont of that ojtato P 
C Buaowat Kokr r. Duanukiidhaui rfiA.siiAi) Sixuh, 
12 L. \v. 10 .) 445 

Win m fiH'ourof widow, construction of— 


Estate taken. 

Whorever expressions indicating tho crontiou of 
a full proprietary right infavourofa widow are 
found ilia Will she is to bo treated ns taking an 
absolute estate, L M<ihav Lw. v. .Maya Mad, 18 P. 

W. K IH2 ; ll I». w. R. I92t 23l 

Hissawarl, admissibility of, in ovidooco. S*e 
Kviuknce Act, .s 3.5 8 

Hyderabad Asslerned Districts 

Land Revenue code. IS96»5S«72 
(2)« 78 (4)i scope of—Section 78 (i), whether 
confined to cases under section 72 (2). 

Section 78(4) of tho Hyderabad .Vssigaed Dislriots 
Land llovonuo Code, is gouornl in its application to 
tenants and is not confined to coses whore tho rent 
of tenants falling under section 72 (2i alone is 
Bociglit t.) be enhanced. Once tho rent of a tenant 
of whatever class ho inoy bo, is sought to bo onhanood, 
provided it can be legally enhanced, clause *41 of 
section 78 comes into operation. IM Dattatbava c. 
Kajaya 711 

Impartible Estate— Muna^afa Zomindan, 

Ki-itna District, whether impartible—Sueeession— 
Primogeniture, rule of—Limitation Act w 

l90HJ,8ch. I, Arts 127, l-il—Adverse poueuion— 
Zoraindari Estate, ioi<low and daughter in poswssion 
of—Pouession, nature of—Art. 127, applicability of, 
Tho Mimagala Zemindari in tho Kistna District is 
impartible, and sucoossion thereto is regulated oj 
tho rule of primogeniture. 

Tho succession of tho widow of a Zemindar w 
his ostato and of her daughter after her amounts 
to a denial of tho olaim of tho junior branches of 
tho family that tho ostalo is olthor joint faniil/ 
property or owned by tho family as tonante-in- 
common, and tho possession of tho daughter fn>m 
tho date of her sucoossion is mlvorso to, and ox- 
oliisivo of, tho olalmaoftho other l j in 

family within tho moaoiug of Article J44of Senodu 
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Impartible Estale-oonoid. 

I to the Limitation Act. CoDsequentlj, a anit for 
the partition of the oatato, if brought bojond the 
period preacribod by that Article, would bo banvd 

by limiUtioQ. 

Article 1 >7 of Sohedulo I to the Limitatieii Act, which 
coyora smlB by a pereon eicludod from joint family 
pri'porty to enforce n right to a aharo tberoin, hoe 
no application to such a suit. M Keesara Ven- 

''^'NK4tarax(u Jlio, 38 M. L. 

J. n-fj 41 M. 288 97A 

Inamdars In Berar-Alimationhylnamdar. 

rule ae to—Limitation Act (IX of 1908‘, 8ch 1, 
Art 14* applicability o/Suit to recover ii.am 

r^u pow«.ien, plea of—Burden of proof. 

The law in Berar in respect of alienations by 
/nomders 18 that, if an Innmdar alienates an inam 
held under rule 6 of the Berar Inam Buies, ho 

^ 1 • such an alienation 

cannot affect his successor, or the next holder of 

an main certificate, and in the case of soch an 

alienation the plea of advoiso possession cannot be 

Buwesbfally niisodagainB^tho successor of the alienor. 

Whore in a suit by an inam oertificate-holdor to 
recover possession of lands alienated by his 
predooMsor, the defendant admits the title of the 
plaintiff’s predowssors. but seeks to show that 
that title was extinguished by adverse oossession 
Article 144 of Schedule I totho'Limitation^Act is ap-’ 

if*® defendant to show when h^s 
N “Oder the Article became adverse. 

iM Mahoukd 8nuj*UD*DiK v Fayaz^dd^Dim 

income Tax Act (VII or 1918), ssl” 

9-/nttfrtf8t accruing due but not realized, whetCr 
atsezeable to income-tax. ’ ^neiner 

becomes due to a money-lending 
firm in the course of its business by way of 

I'ncrmo’ f“ or they^oaron the 

the curr^lr ‘8 to bo assessed for 

bv ^ *• recovered or realized 

by tho firm m that year either in cash or by 
adjustment m the aooounts, does not form por^ 
of the assessable income for tho year of account ^d 
s consequently not liablo to assessment under tho 

Sbcrbtasy to tobBoaidof 
Kbtrxcb, Incouk-Iax, Madras v Abu.vaciialah 
Sl'fTTiAB, 39 M. L.J.649I (leiO) M. W N 78^ 

^/wdjiat-rhird party nctice-Olaim by defendant 
ZTr^d. to be confined loamount 

• a suit undor a contract or rierht if 

thoTlainh-ff*? "*“1 ."J™ by tho defendant to 
doL^ ; ? which the latter has obtained a 

dnfAn/f ** Iv” inourrod by too 

on^ 1 defendant cannot ask for a docroo 

^ ho bo allowed to split op his claim partly for the 

ITwoL Pe'^tly for the difference 

between that amount and tho total loss, an a tohn 

the'third par^ 

token “? other proeeedings cin Iw 

and ♦!. ® difforonoo liolwoeri tho two amounts 

rodomnUv““® "“*"^1 ‘he claim for 

the sum Lr inontioned sum. i r . 

Weld A c ° * \ been passed. B 

WiftD & Oo. V. Subr Ahmad Ekdad Aumso | Q 


10d3 

Injunction— Pragwal uaing flag to indicate hie 

prgsgnce to pilgrimz—Oee of timilar flag by another 

^gwal to deceive pilgrime—Suit U> reetrain latter. 

maintainabUUy of, 

S, a Pragioal, carried on the business of minis- 
tenng to tho wants of pilgrims at tho sacnxl 
confluancoof the waters at Allahabad) ho used a 
Uag with a particular emblem as a means of identilica- 
tiou for illiterate pilgrims that they would find him 
at the spot whore the flag was fixed: on his death B, 
carriod on the business as tho agent and n^preaentativo 
of tho widow of tho deceased ; on her death plaintiff 
tlionoanjst reversioner, succeeded to the estate of 
8., but he was obstructed in carrying on tho business 
aforoMidby B. who also set up a similar flag in tho 
neighbourhood of the plaintiff. Plaintiff brought 
the present suit to restrain B. from iut. rfering with 
his business ; 

Ueld, that the right to which the plaintiff had 
succeeded was a heritable and transferable right 
that he had a cause of action against B and was 
entitled to restrain him from interfering with his 
bnsiness by the use of a similar flag as the plaintiff’s 
A Bexi Maduo V. Hiba Lal, 18 A. L. J. 679j 2 U. P* 

L. R. (A.) 227| 43 A. 20 873 

rertraininff defendant in pending tuit from 

itfUJ action in. fnr^i/jw* < 


presecufiny action ia foreign Court, iohen to he 
granted. 

In order to obtain an injunotion restraining a 
defendant in a suit pending in British India from 
prosecuting a suit on the same cause of action 
in a foreign Court an application for the injunction 

must be made at a very early stage of tho proceed- 
mgs. An application made after a considerable 
amouotoftime and trouble has been otpendod in 
tho foreign Court will not be granted. C Tikam 

n"fo Sa.VTOXCHANI. SlNGML 24 

V* W« VI- 735 9tA 

Instalment clecree-/firtai»«ea^-, defauu in 

payment of—Acceptance by deeree-holder, ichether 
amounte to toaiver—Waiver—Question oj fact— 
Appeal, second- Question whether can 6t- raised— 
Lifnitaticn. 

On Slab August 1910 ft. obtained an instalment 
decree against A the amount being payable by 
yearly instalments on tho ISth February of overv 
year A. mode default and paid the first instalment 
on Vnd Juno 1912 and further sums wore paid on 
2»th April and i?th November 1914. On I8th 
May lOlfift applied to oxocnto his decree for tho 
balance due, but was met with the objection that 
rao right to execute having oooruod to him oo Ifth 
PobruMy 1913, and more than throe years hevinir 
elapsed sinoo then, tho application was barred by 
limitation. On upiioal it was held that tho appli. 
cation was within time on tho ground that the 
acceptance by ft. of the instalment on 2nd June 
1012 amounted to a waiver of his right to en. 
force execution for the whole omonnt duo under 
tho decree. In second appeal it was urged that 
tho question of waiver not having boon raised in 
the Original Court the Appellate Court erred in 
going Into it, and thst that Court was wmnir iu 
finding that ft had waived his right : 

Held, (1 1 that tho question whether or not there 
was a waiver was a question of fact and tho finding • 
on that question could uol bo challonred in second 
oppeol I 
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Instalment decree —ooncld, 

(2> that, in flnj case,/?. from tho moment of his 
accoptauco was harred from enforcing tho right 
which was his by reason of A ’a default, and A, 
hocamo barred from pleading that limitation ran 
from 16Hi Fehraary 1912. S Uahadur r. Gflomal. 

M S. L. K. 128 607 

Interest— '/lyree/nent to par/ intere/it, ob<ance of, 
effect of—Delay in bringing auit, effect of. 

A creditor is entitled to a reasonable rote of 
interest where it is obviously not tho intention of the 
parties that tho money should bo retained by the 
debtor free of charge. 

Delay in bringing a suit is no good ground for 
refusing interest. L Lajhm ItAM-VVAPjfAWA Ravi v. 
MfriAMMAO 703 

■ ■ Fraud and undue influence, nb9ence of— 
High rate of interest, lohether recoverable. 

In tho absence of fraud or undue inflnonce, tho 
holder of an instrument is oiUiclod to recover 
interest at tho rate stipiilntod in tho instrument, 
even though tho rnto may bo 25 per cent, per 
tnonsem. C Mandjkvdev Dott r. Rkswanath Rov 

277 

Interpretation of Statutes-.ict dr. 

prtving subiect of right of rcconrbc to ordinary 
Courts—fVordb occurring in same context la different 
places—Upper Jtunna Land and Itevcnue Regulation 
OH "f $.■>. 24 (2;, 63 (2) (ii“C/aima” 

tn s. 63 i2) (ii), mr/inim/ of—Disputes bettcccn 
private indiridiiah, whether within xeetion. 

The lotigHage of Acts which deprive the subject of 
tho right of recour.so to tlio ordinary Civil Courts 
inUHt nut ho extended lioyoiirl its least onerous moan, 
ing unless clear words an* used to justify such 
extension. 

When the same word is used in the saino context 
In two sootions of tlie same oniiotiiiont, it is reason, 
nlilo to suppose tliat it is iiflod in the samo sense in 
l*oth. 

Tho word “claims” in section 63 (2) (ii) of tho 
ITpper Burma Land and Uevonue Itegulation means, 
claims as against the State and <loos not liicliido 
disputes between private individuals. The claims 
reforred to in this soctioa are iieithor more nor loss 
than tho claims mentioned in section 24 (2j of tho 
Regulation. 

Section 63 (2) (ii) of tho Upper Uiirinn Land nml 
Rcvoquc Regulation, therefore, does not liar tho 
jurisdiction of tho ordinary Civil Courts over disputes 
l>etwoon private persons ri'gartling tho ownership or 
]K>BS 08 sion of State land or any lien upon or other 
interest in such land or rlio rents, proOts, or produce 
thereof. U B Bukiia Oit. Co, Ltd. i-. Baij.vatii 
SiNoii, 8 U. B. R. (Ib20) 212 960 

JudATment, contents of — Evidence, oral, omission 
to make special reference to, whether vitiates 
Jtulgmenl — Butwara tnap and obitto, ailmissibility 
of-Evidence Act (I of \S7e),s, 06^Bengal Estntes 
Partition Act (VIII of $ 64. 

The omission in a judgment to make any special 
roforooco to tho oral evidence adduced by tho parties 
to a oaso is not in itself sutllcient to show that, as a 
matter of fact, tho Coart did not consider the 
evidence of tho witnesses who wore examined in the 
cash. 

Tho batwara maps and chdias prepared under 
seotion 64 of the Bengal Estates Partition Act, VIII 


J u dgrm e n t— concid. 

of 1876, are adraissihlo in evidonca independently of 
section 3o nf tho Evidence Act where some evidence 
iniroducing tho maps and chittas is given t and if 

thereafter they are admitted without objection from 
oitlicrof tho parties to a case, it is not open to the 
parties, in second appeal, to say that they have not 
Iwen sufficiently proved, C Matiwor Rasuk t\ 
Dha.n’u Moli.a 963 

vl UPisd Ictlon of chief Court of Loxcer Burma 
over infants, limits of. 

The Chief Court of Lower Burma has no special 
jurisdiction over infants; its powers in this respect 
are confined to those given under tho Guardians 
and Wards Act and are only those of a District 
Court. L B FIa/ka Dim r. Sit,eimav IIaji Moham. 
MAI), 13 Bur L, T. 86 562 

- of • ivil and Revenue Courts-Partition— 

Par-ao, whether can be )>artitioned by Civil Court. 

A parao, or encamping ground, which l)cars a 
separate number in the revenuo pnpots and is in. 
eluded in n khcxrat khasra is part and parcel of 
the rnahul within tho area of which it is included, 
notwithstanding tho fact that revenue has not 
been fixed upon it As such, tho parao, i. e., the 
site and not the bouses that may bo stonding on it, 
is divisible only by a partition suit in tho Hovenue 
Court, a Civil Court having no jurisdiction to par* 
tition or to divide it. A MiiiMi'n Jaiian Broam v. 
GnviND Ram, ISA. L. J. 783;43 A. 4^ 4 

” of High Court to restrain suit in Foreign 

Court. 

The High Court has jurisdiction to restrain a 
party withio i(a jurisdiction from prosecuting o 
suit in a Foreign Court, and tho prinoiplo on 
which this jurisdiction is oxorcisod is that tho 
Court nets in personam and will not suffer any 
ono within its reach to do what is contrary to its 
notions of equity, merely because tho not to be 
done may bo, In point of locality, boyond its 
jurisdiction. B Lakhmiram Kivalham Bhatt r. 

Pl NAMCMAND I’lTAMBRR, 22 BoM. L B. )17I»|46 B. 660 

444 

Land AcQuIsitlon Act (I of Jd94)r 

SS» III 12— Axrnrd, when final 
An award mado by a Colloctor in land neqtiisi* 
tion proceedings becomes final and binding only 
when it is tiled undo^ soetion )2 of tho land 
Acquisition Act, tho more signing of tho award by 
tho Collector does not nmko it conolusivo. Before 
filing an nwani it is open to tho Collector to 
destroy ono which ho has already signed and to 
substitute another in its plaeo. B Koovekrai 
SOBARJI e. AfSISTA.NT ( OtLRCTOR SORAT, 22 BoM. 

L It. 1IP6 429 

Landlord and tenant— Abandonment of 

tenancy - lAindlord takiny poit$ 0 fiion under agree* 
mint uHh tenant^ ichether abandonment 
A landlord who, under an affreomont wilh hii 
tenant, takes possoisioD of tbo lonanojr with a 
view to oultirato it, oannot lot up the pica that 
tho land has boon abandoned hj tbo tenant C 

Khktra Nath Monral v Lakoan Sardar 442 

I I. " Dealmotion of building—Negligence— 

Tonant, HabIHt/ of—Notice, whether neoessar/— 
Tenant dotormining tenanoj, effect 
Transfer op Paofertt Act, s* JOS ^ 
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Landlord and tenant-ooDtd. Landlord and tenant-conoid. 


- - ■ — — Sjeetment—Notice to quit, neceuity of-^ 
Tenant eeiting up permanent tenancy, whether 
entitled to notice^Bombay Land Revenue Code 
(Act V of \my), e. bd—‘Permanent tenancy— 
Preaumption—Qrant, proof of,iohether neeeeeory — 
Burden of proof—Admiaaton 6^ tejiant of annual 
tenancy, effect of. 

A. plea of pormanont tenanoy set op bj a tenant 
does not amoant to a diaolaimer of the landlord's 
title BO 08 to disentitle the tenant from demanding 
a notice to quit. 

A tenant retying upon the presumption contained 
in sAotion 83 of the Bombay Land Bereniie Code 
need not set np and prove a grant. 

Where a tenant relies upon the presumption 
contained in section 83 of the Bombay Land 
Rovonne rode it is for tho landlord to prove an 
agreement or nsago as to tho intended duration of 
the tenancy. 

The presumption as to permanency arising from 
the antiquity of tho tenancy cannot bo displaced 
by proof of a document in which the tenant admits 
himself to be an annual tenant, if it is shown that 
the tenant still continues, in spite of the document, 
to hold tho land on tho old rent. B Eama 

RiNCHBOD V. Annul, Rahim, 22 Bom L. R. 1214: 
46 B. 803 2 78 

■ — Permanent tenure-holder, heirs of, failing 

to get rogistrotion of names, position of. See 
Bengal Tenancy Act, Sf 16 49 

Permiaaive occupancy—Statue of occupant— 
Ejectment, liability of occupier to 
A person who enters upon land subject to an 
agreement to bo afterwards arrived at as to the 
rent, etc, and continues on tho land without any 
ooDoludnd agrooment having boon otrived at, does 
not hold tho land asa “raii/af" within the definition 
of that term in the Bengal Tenancy Act, bocauso, 
his possession being merely permissive, ho does 
not acquire a right to hold the land for cultivation 
and is subject to eviction at tho will of the land¬ 
lord after reasonable notice to remove his effects 
C Bipin Ciiandba Sabnab v. Uaaanta Kumar 
ClUKBAVARTI, 28 O W. N 7.*3 454 

“ Rent —Enhancement—Change from grain to 
money, whether enhancement. 

A change from grain to money rent and vice 
veraa may. when the ciroutostancea of the case and 
tho evidence adduced admit of it, bo treated by 
the Court as an onhanoement. IVI Bdtciiiraju v. 
Sbetaramayta, 12L W.8< 253 

- ■ ■' Rent, auil for —Sarrvndvi and diaposteaeion, 
altegafiona of, dieproved—Landlord, failure of, to 
identify holding*, wlwther nuffieient to deprive him 
of rent. 

Whore in a suit for rent tho dofondonts' atlcga- 
tiODB of surrender and dispjssoBsion are not prov¬ 
ed, and he is in possession of tho holdings, tho 
more fact that tho plaintiff is unable to establish 
the identity of tho holdings is no reason for 
depriving him of tho rent therefor. C Basanta 
Kumari Cbaudbubani v. Kbibuna Nalini Dabsta 

312 

■ ' —“ Tenancy created by registered inatruinent— 
Surrender, oral, validity of—Yearly payment of rent, 
whether eoncluaive evidence of annu/il tenancy— 
Tranafer o} Property Act (IVof 1882^,s. 107. 


A u uini Hurr^Duer 


. ^ —. “ vreaieu bv a 

repstored leoee 18 not invalid if it is accentpH 0 ,.^ 

acted upon by the landlord. ^ 

The fact of on annual rent being reserved, thoue-l, 
It may raise a presumption, is not conclusive to show 
tbnt toe tonancy is a yearly one 

After the passing of the Transfer of Propertv Act 

thero cannot bo a tenauoy reserving a veorlv 
mthont a registered instrument in accordance with 

tho provisions of .section 107 of the Act rR.L 

f. SaILABALA DaSI ■ 

-— Tenant acquiring permanent rights by advera^ 

^aaeaaion-Burden of proof-Not ice to landioid 
Whore a tenant wishes to acquire permanent rights 
of tenancy by adverse possession, ho must give the 
landlord specific notice of his claim B 
Ramcua.ndba HAJBsniBKB f. Pas DU Tatva Katp eo 

Bom. 1/ U. 1413s 4.5 B. 508 y’la 

‘■®l679rS‘^27'28®? O® 

SS« Z7i 28 —Agreement under $ 28 
Suit baaed on agreement—Agreement invalid ’or Z 
agreem^t-Pleader, right of, to eue-Party and 

Pfirty fee. question of, relevancy of. 

Where there is an agreement under section 28 

w Court 

the Pleader can only sue upon it, and is entitled to 

the amoant agreed on. 

If the agreement is involid under that sectinn 
or thero is no agreement, he can sue under sectiAn 
70 of the Contract Act. and is entitled to what 
over IS a fair and just remuneration for the services 
he has Rotnally rendered, and, in the former case 
the terms of the agreement may be considered in 
determining the proper remuneration, and, excent 
as a piece of evidence as to what the romunemtm^ 
should the "party and party" fee under section 27 
of the Legal Practitioners Act does not come into 

question. N Ruehmarai v. Balwant Habi 17 N L 

K.8 - 

■ ' s. 36— lout—Proffdure declarim 

person a tout-Distriel Sfagialrate. whethlZ 
Megate hi, poieers to Subordinate Ifag^Zt 
Before directing the inclusion of a noreon'a nn«, 
in the list of touts, it is necessary that 
.Uoald bo tab .0 in accordance tdTf 

the Legal Practitioners Act, and the person J 

under section 36 of 
tho Legal Practitioners Act cannot be deleo»fAi 
by any of the officers mentioned therein to 
subordinates, Pat MoBANDAsPojnABrwVu.^ ** 
(1919, Pat. 273, 22 Oi. L. J. t 6 32^ 

Letters Patent (Bom.), cl to 

Thml party procedure-Causo of action 
partly within jorisdiction-Loavo of CourT 
Bombay High Court Roles, Cn. 

CL 12—party proceedinat 
of action partly outride juried Jion-Parti, ou^sTde 

jurisdiction-Uave to proceed, neceaeity for 

Inasmuch as third party proceedings oomn • 
tho description "suit, of every other doS.w!"" 
clause 12 of tho Letters Patent of tho ^iol r *“ 
of Bomlay, tho leave of that Court must bo o 
topriKced therein when part of the of 
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arises outsHlotho jurisdiction of tl.at Court and the 
h.rd party les.doa outside the jurisdiction. Sudi 
leave cannot be inforrod from the . fact that leave 

does n . "‘'T 1-arty notice, as .hat 

does not neecssanly imply that tho (.uestion was 

jm .daily considered B W^:Ln ano Co. y. Siimt 

Ahmij) ^KRAr. Aumkd, 2l Hom. L. It gOi at p niO 
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Limitation Act-contd. 

of rejection and extend the period of limitation. A 
S nro Mo iuv P^nde ... Kali Prasad Shurui, 937 

t;.„. ^ . * • ’ ! ^ limitation/or filina^ 

r.me spent ,n obtaining translation of jtolgZnt, 


tr 1 , rf ? meaning of—Bimbny 

High Court Rales,,r. 130, m-Thirdpart„ proceed. 

ings-Order re usy directions, .ehetber 'judgment 
— .ippcal, whether Itcs, ^ 

The word “judgment'’ in clause 16 of the fetters 
I atent means a decision which affects the merits 
of thoqiiostion l>etvvoen the parties bv dotermiiii .L^ 
some right or liability. It may be either linal or 
preliminary or interlocutory, the difTorouco between 
them being that a final judgment determines 
the whole cause or suit, and a preliminary or 
interlocutory judgment determines only a part of 
It, leaving other matters to l*o determined. 

An order refusing directions in third nartv 
pr,.,.P 0 ,l,ng» uml^r i nlos 130 a„,| 131 „t l|,o ll„n,. 
bay IliKh Court Kales not a "judgmoat'' withiu 
tho men.m« of olauso 15 of ll,o Letters Patoat of 
that High Court and is not appealable under that 
clause. B Charandas CHATiunnu.i r. Chhauaniai 
21 Bom. L It. llCUi 45 B. 421 

LlmltatlOn-^Wffdacat of rUim - Settl^fent 

nnnulM—Cauie ofaettonon oritjinal claim, xchdhcr 
acerue^ —/.imitation, commencement of. 

Where a claim is satisfied without resort to 
Courts and that fottinmont is suhHoijuoatl? luionliod 
by decree of Court, the paity claiming has afresh 
cause of action on his original claim, limitation to 
enforce which commences from tho date of tho 
aiinulmont. IVI Mitiiuvkkraita Crp.ttv v Aniici 
.•Ai-CllRTTY, 12 1. W. 210; ([»20; M. 605 mI 

M.L J. 3f2;43M. .S45 472 

Limitation Act (IX of 1908), s. 5 

— Appeal, criminal—P.cgentation to wrontf Court 
— Subsequent presentation to jn-oper Court beyoml 
limitation—Kxtension of limitation. ^ 

Where a criminal appeal w.vs erroneously filed 
ill tho High Court and on being rotiirnod for 
presentation to the proper Court was, on the same 
day filed in tho Sessions Court, but by that timo 
limitation for presentation of tho appeal had 
expired : 

Held, that tho delay should be oxciiaod iin bw 
section 6 of tho Limitation Act inasmnoh ns in 
tho COSO of a criminal appeal it could not he B',id 
that there was a “successful litigant” who had 
Bocored a “valuable right ” L Si/kta StKoii 
Emperor, 1 L 609; 22 Cr. L. J. 124 553 

S. S-Sufficient caud^e -s\fiHtake of Coun»f)\ 


^ther can be J-Dc/ap 
tion'’Vf'"t)inrf of tho transla- 

eVdudod nVn cannot *^0 

excluded m computing tho period of limitation for 
an appei under section 12 of tho Limitation Act. 
a trn ' caused in filing an appeal by npplyingfor 

SS. 6,9- Krtennion of limitation in favour 
of one person, whether can he tacked on to extension in 
favour ‘f nnothcr-Alienation--After-born sorx, right 
of, to sue—Ltmifafion. ^ 

The only case in which, under sootion 6 of the 
Limitation Act, an extension of limitation in favour 

favor ora " oitonsion in 

r \ f whore tho first person 

disability and tho second 

I r- ? i-! '■<>P>‘‘'9ontotive who is also under 

a disability at the timo of his death. 

Where the right to challenge an alienation 
accnios hoforo tho birth of a plaintiff ho cannot 
tlnim an oxtonsmn of limitation under section 6 
of tho Limitation Act. L Lacmmir Das u. SiWiAR 

l)A9, I L. fi>H 678 

, ■ ®* SCh. 1 , Af t« 4-J —£/induLoio — 

Joint fnmtly - Sale by mother as guardian-Suit by 
»onsto Tcco>erproxy;rtymore than three yean after 
cMest has attained majority, uhether barrtd 
Whore property belonging to minor llindu brothers 
who constitute a joint family is alienated by their 
no ler as their natural guardian a suit by tho 
brothers to recover tho property after sotting aside 
the iiheiiatioii brought more than throe years after 
ho elde^ of thorn hss attained majority is harrod by 
time B Bapu Tatta y Bala Uaojkr Dmai, 92 
Bom. L. It 46 B 410 759 

SS. 7 , 0 , Sch. I, Art. 44—/y»nd« 

jom/ fnmtly^Cause of action accruin{f h minor 


elerk-Letters Patent Appeal—Court, poirrr of, to 00 
behind order of 

Owing to a bona fide mistake hy Coiinsors elerc 
ill calculating the time within which to iih< „ Heoon I 
appeal, the appeal was filed four days out of time 

and was rejected ns timo-haned In Loiters Patent 
A ppoal against the order of rejection i 

Held, that the mistake amounted to anfficient catuo 
within tho moaning of section .6 of the Limitation Act 
and that the Court had power to go behind tho order 


^of/icr - Limitation for suit, commencemont of. 
hero a cause of action nooruos to two brothers 
of a Hindu joint family when they arc minors, 
time f-ir bringing n suit runs from tho date on 
which the older of tho two attains majority IW 
Kuppdsawmi Ivi.voAR c. Kamalammall. 12 L. W 24.1J 
M. L. J 316: .63 M. 84? 662 

" ’ S. Plaint pre'snfed in wrong Court on 

last day of limitation r/iaking at/oieancs/or tvicatioo 
—Plaint, return of, Jor presentation to proper Court 
^Estctiuion of time 

Wlioi’n Imiitalion fur a unit otpJfoi rliirini; (ho 
vacation (d a Ooiirf and (ho phjnt proAOiUcd /n 
tha( (^oiirt on (lio <lay on whicfi tho Tunffc ro-opon#, 
but it ifl flubiioqriondj cIiHCororod that tho Tourt has 
no jurj9diotion (o ootortain tho 9uiz and tho plaint 
iMclirootod to ho rotnrnod for pro^ontation to the 
propter Court, the AiiU ifl within time if tho plaint ig 
proaonted to the proper Court on the same do/ on 
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which it ia actually returned by tUe wroQff Court. lu 

such a oaae the plaintiff ia not only ontitlod, under 
sootjon 14 of the Limitation Act, to oxcludo the 
period between the first presentation of the plaint 
and the date on which it is actually returned to him, 
but IS also ontitlod to take advantage of tho fact that 

thoUrst Court was closed for the vacation when the 

Limitation for tho suit expired. B BAsvANAiTA 
SRivayuRAPPA i*. Krisdnadas Qovabdhandas. 22 
Bou. L. R. 138?! 45 B. 443 743 

-- S. 19—/lcfcftomL?dj7»n<?nf—Lt-Wsr cnclogtnff 

account and thotoinff how account eettlcd, whether 
acknowledgment of right. 

D. wrote a lottor to P. enclosing a memorandum 
of account which showed that on tho date of tho 
lotUr a certain specific sum was duo by him to P., 
and that on that date this account had boon squared 
by debiting J’.'s account with a sum duo to D from 
u third party, and remitting tho balance duo to P • 
Held, that tho more fact that /). had appropriated 
a part of tho amount duo to P. in satisfaction of a 
claim duo to B. by a third party, did not alter tho 
fact that on tho date of tho lottor a certain specific 
sum was duo by f). to P., and that tho letter 
amounted to an acknowledgment of right within 
tho moaning of section 19 of tho Limitation Act 
soastoafford o fresh starting point of limitation 
in favour of i. for a suit to recover tho amount 

appropriated by D A Ocrlenuer c. ABUin. Hamid. 
18A. L. J. 113152 U. }'. L. H. (A.) 437 941 

S. I ^-AcknowUdgment^Utter 'cxprciging 
wlUngneu to priy amount due on eompariion of 

A statomont contained in a letter that if upon a 
^mpaiison ofaewunts any amount is found duo 
by the wntor of tho lottor ho is prepared to pay 
it, 18 no admission that ho had dealings with tho 
person oddrossod and implies a promise to pay. aud 
is Mnsoquontly a sufficient acknowledgment of 

A»»L‘.7 n'" Limitation Act. IVI 

Arumuoa OnKTTiAR V, Rauanadak, 12 L. W. 362 
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S« 20—Payment of interest 'at such', when 
may be availed of to obtain extension of time^ Appeal 
ueond -Queelion of payment, whether can be raisei 
lu order to obtain tho benefit of an oxtousion of 
the period of limitation under section 20 of the 
Limitation Act by virtue of a paymont of interest 
as such thoro must bo eomothiog to indicate 
that the debtor made tho payment with tho inton. 
tion that It should bo takon in reduction or satisfac. 
tion of interest duoj tho more appropriation of tho 
paymout by tho oroditor towards interest is not 
Buoh an Indiootion nor is tho fact that interest was 
duo at tho date of tho payment. Tho fact that 
tho amount paid and tho amount duo for interest 

woro exactly tho same, may amount to such an 
indioatiou. 

The qnostlon of tho payment of interest '' as 
BOOU is a question of foot, and a ploa that such a 
payment has boon made cannot bo raised for tho 
first time in second appeal. N Jaoo v. Mahadxo, 

709 

\ SS« 26i Zi—’Defence, whether barred-^ 
Revenue eale--PurehMer, ,ui( by, to reeovsr 
po$gestton--Sale, validity of, whether can be gueetion. 
Oil^Defendant found not liable to aesettmsHl- 


Purc^ier for value withoiU notice, do<tri.ie of, 
whether applicable to revenue sales. 

Tho law of limitation does not put a bar of time 
to any defence m any case whatever, except where 
a suit falls undor soction 26 or section 28 of tho 
LimitatiOD Act. 

When a docreo is passed against a defendant in 
acivi suitand his property is put up for sale iu 
execution proceedings and ho docs not ask for a 
stay of execution, the purchaser at tho execution 
wle acquires a good title although it may happen 
that, eventually, the decree against Ibo defendant 
18 set wide on appeal. But there is a groat distinc 
tion between sales in execution of Civil Court 
decrees and sales by tho Revenue Courts for 
arrears of assessment In the latter case, if it 
IS found that, as a matter of fact, tho defendant in 
the revenue proceedings was entitled to hold his 
lands fr^o of assessment, any salo which took place 
on tho footing that ho was bound to pay assess- 
ment would bo invalid and tho purclfasor L 
SQch a sale would not get a good title except by 
adferso possosaion. ^ ^ 

The doctrine of a purchaser for value without 
notice does not apply to sales held by Revenue 
Courts. B Maiudev Naravan r. Sadashiv Kesiiav 
Limavk, 22 Bom. L K 1082; 45 B. 46 ^ I 

L Art. 1 lAt applicability of— 
Suit for iwsscssion brought more than one year after 
dtsmiisal of application under 0. XXl, r. JO:) Civil 
Procedure Code, whether barred. ' ^ 

i*. purchased jr.’s sharooffainily proportv D onfim 

other hand purchased tho entiri pSty of ISo 
family of which JT. was a member and dispossessed P 

who thereupon applied undcrOnler XXl. r 100 Civil 

Procedure Code, for possession. The application was 
di^Uowed on 2ath August 1914, and i*.* brought tho 
present suit for poseoesion on 30th November 1916 • 

//rid that the suit was barred by limitation, not 

Art oin M? required by 

i^ticlo IIA, Schedule 1 to tho Limitation Act, from 

tho date of tho order disallowing the application 

^- 1'/1 

Attach^fU withUawn, effect of—Suit by third 
^rty to recover property—LimihiUon. 

Whore property is attached iu execution of a 
decree and a claim preferred to it by an allotrod 
purchaser from the judgmont-dobtor is dismissed ^oq 

but fh^ \ ‘ fraudulent 

but tho attachmoDt xn subsequeutly withdmwn *k 

unsuccoasful oluimant is uofc bound to brinff a sdt to 

contest tho order within the special period of lioiita 

ion provided by Article 18 of Schedule I to 
Limitation Act. A subsequent suit by tho purchaser 

will not bo bamd merely because ho failed to brine a 
suit to contest the order made in claim proooodines 

B Mamlal Girdhar Patkl f. Nathalal Maba^k^?’ 

RAM Vyas, 22 Bom. L. R. 144«5 45 B. 661 774 

~i , Art. 16 — IVater cess, ilUanl 

levy of, from ryota-Suit by Zemindar <5 recover 
amount $o Icvxcdf tohether 

UcU. Uy a (mai.rity, lUat 
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levy stututorj water ceas from the njuts of a 
/.cinindar and not from tho Zemindar from whom it 
ought to have been levied, if leviable at all, in n 
case where the Statute does not authorise the 
levy, and the Zemindar remits the amount to tho 
njots out of the rents payable by them, the Zemin- 
dur is entitled to sue to recover from the Govern¬ 
ment the amount so illegally collected, but such 
suit must bo brought within the period of liinitu- 
tion prescribed by Article 16 of Schedule I to tho 
Limitation Act, and tho plaintiff will only be entitled 
to recover payments made within one year before 
suit. IVl Secketauv or Statb eok India r. Zajkn- 
DARANt OK Veuayammadeta Estate, 12 L. W. Hrtl 

98 

“ SCh» l« Art. 44'— .UicMfl/ion bj/ 

•jiuirdiiin of nurd's i>ropci ly—Snit to set aside 
alicjuilion —Limitation, 

A transfer by tho natural guardian of a minor of 
his ward’s property is voidable and not void, and a 
suit to set usido such transfer must bo brought 
witliin the period (if limilalion prescribed by Article 
4t, Schedule I of the Limitation Act. C Bhoiesdra 
C iiANDKA c. Prosussa Sakma Ki'Mak Uhau, 32 (T L 
J. 48; 2iC. W. N. 1016 589 

-^-Art. 62, of— 

8'iil ji,r rrcoecry of rent received by joint Icssoi. 

A lease for a period <if five years was executed 
in favour of <1. )l. and ids brother in respect of a 
liold ivhioh was tlio sep.arate property of the latter, 
ainl of a field whicli was the sejiarato property of 
tj. It, separate rents In'ing roflorv(«d for tlio two 
fields, t/. rt. received tho rents. Tho brother died 
and Ids widow brought the present suit to recover 
from (L R. tho rent received by him in respect 
of her husband’s field, on tho 2ml February llKW. 
Tho suit was inslitiitod on 2nd February 1914, and 
tho cpiostion was whether the suit was barred by 
limitation . 

Held, that tlio suit was governed by Article 62, 
Hchodulo I, to tho Limitation Act as tho rout 
received by 0. It. was received to tho use of tho 
plaintiff, and, as it was not brought within the time 
proHorilwd by that Article, it was barred. N 
lioi'At. llAo f. Amuadai, 10 N. L. II. I82 455 

-- Arts. 62, 89 —Joint /amity 

— Partition —Property, portion of, left Joint- 
Account, suit for —Limitation. 

Wboro on partition of joint family property a 
portion of tlio family property is loft joint in tho 
hands of onomomber, it continues to belong to all 
tho monilHirs as tenants.in-comninn and the mem- 
bor in whoso peasossion it is loft is an agent of 
the other mombors. Thorcforc, a suit by tho 
other members for an account of such property and 
for recovery of their shores is governed by Article 
89 and not by Article 03 of .Schedule I to the 
Limitation Act and limitation would begin to 
run from tbo date when an account is demanded 
and refused or if no demand ia made, when tho 
agency ia torminatod. B Oauu Naroua v. Zirsu 
ItAMsiNO, 22 Bom. L. U. 12>'9| Vt B 313 357 

- Art. 85 —Mutual account, ivhal 

ia—Advance of money by plaintiff—Orain sent by 
defendant to plaintiff for ealc—Suit to recot'tr 
balance—Limitation, , 


Limitation Act-oontd. 

An account is mutual whoa there aro trausoc* 
tions on each side creating independent obligations 
ou tho other* 

liore tho traosactioDs create obligations on ono 

side only, those on tho other being merely complete 

or partial discharges of such obligationSi the acconot 
IS not mutunl. 

fho absence of a shifting balance^ however, is not 
conclusive against the mutuality of an account. 

PlaiatilT made advances of money to the defend* 
ant. The latter used to send grain to tho plaint* 
iff who used to soli it and, after doducting his 
commission, used to credit tho balance to the defend¬ 
ant s account. Ho brought tho present suit to re* 
cover tho balance duo to him on the acconnt: 

Uelilf that the suit was governed by Article 85 
of Schedule I to tho Limitation Act, L Bataji 
Chanu Jwala Das r. Asa SiNun Booha Sinuu, 8 U 
P. L. 11. [L.) 3 669 

Sch* Ip Art* I I6« 6>a Hindu Law — 
Mitakshara 124 

- -- Arts* I23i 144—Sait to 

• ccovcr ifUitre in property left by Muhmnmadan^ 

Limii'ttion (ipplicablca 

Whoiv tho ineiubors of a l^luhamniadan family 
conlinuo to live ns tonants-iu-common without 
dividing Uie estate of a deceased nnoostor, limitation 
for a suit by one of his heirs to recover his share 
ill tho estate of the deceased will not run from tho 
time of the lattor's dcatli, but from tho date when tho 
defendant begins to hold adv’crsely to tho plaintiff. 

B Niudjn Najdudin v. Umrav Bu, 2 A Bum* L B. 

l421b45 1L6lO 780 

Arts I32i applicability oft to 

suit Jor a<xountts by shobait nyaiust Tahsildar, 

Tho period of Hinitation contained in Article 18?, 
Schedule I, to the Limitation Act applies to a suit 
brought by tho sht'haif of a thaiur against tho 
Tuhsildar of tho d^buttcr properties of the thakur^ 
for accounts, based on a socurity-bond oseontod by 
Iho latter in faTour of tho predecessor of the plaintiff. 

C DasARATUI OUATTEIURa V. Asit Mohak Ohosil 

24 0. W. N. 879 126 


210. W. N. 870 126 

-Art. 142— Sui< Jor posaeaaion 

of loaetc land—Defendant in adverae i>otee*sion— 

Limitation applicable—Burden of proof. 

Tho pruposition that in tho oaso of waste land pos* 
sossioii follows titio and that in suits for such iRod 
it is for tho dofondant to prove luh'orso posses¬ 
sion, does not apply to oasos whoro tho land, 
ncoonling to tho plaintiff’s own stotomont, has boon 
occupied advorsoly by tho dofondant. 

Plaintiff sued for possession of ton murlaa of 
woslo land of which it was ollogod tbo dofondstit 
had takou unlawful possession thioo years boforo 
tho suit: 

Held, that Article J42 of Sohodulo I to too 
Limitation Act was opplicablo to tho case, and that 
tho initial onus was ou tho plaintiff to piovo what 
ho assorted, t’l'.,, that tho dofondant had boon ui 
odvorao possession for only throo yours. 

-Arts. 142, 

heira to recover property— Limitation—Treapattere, 

xohethcr can be allotoe.l to tack poaeeaeion. 

A suit by tho hoir of adoooosed person to rooow 
tho property of tho doooaaod from a person who alw 
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olaiDisas heiris jfovorned Articl.^ iii c i 

Jule I to tho Limitation Act ‘ 

A trospaaaer cannot bo allowed to add to the porio 1 
of lui hostile possession the period of possession of a 

r- 'i .. ^ Artt 182 — Ev4Cu(ion of dccfi^e 

Lnn‘<r/ cJcutioH^ 

Limitation^ commencement oj^ 

III order to make the prorision of the Limitation 

Act apply to the execution of a docrse tho decn«i 

nought to b. enforeod m.Ht bav. bfe’n ob a 

irZ::^iL7:7. 

Where a decree is passed against the osUto of a 
d ceased p3rsoo in the hands of the judgment? 
debtor, limitation u, respect of the oxccutioo of 
the decree begins to run from the date on which 
sjHio part of the estate comes into the hands of 
the judgment.dobtor. P C ItAMssiivAn iiv » 
HouEsHVAn Sixcii, I p. L T 73' ifl \ 1 r 
40 M L.J, 1, ,i9ii) M. W S Sl.’at P I r 

iNl.-rli''' '32; 2/Bon= 

decr4e~Appcal, 

omincnccmcnt of ^ 

ai.|.oal m an,. „„y f, dacr*e or ordor altb/,';' 

the meaning of danse (2) of Article 1 h >nf « t V 

.sri 

,Ucr,c-Vcr,cc p^.frd' i/cfur/^.V. Ya1ivJ"si f 
<raa./r,rrd (o Court i„ BriLl llliitpL ; 
^rocrrd.aj, takcu in Court in Satire State, "ketZI 

Ok-. ;‘ barred bu intc 

.TMtr'Zre;:" '-ssuLi::, 

Whore a docroo passed by a Ooiii t in a Xatirn 
IndiiS [«f^“'“'f«fod for execution to a Court in nritish 

taS regarded as having been 

SSS§iEifi=S5 

221 -J/uaicipaLties. J, /..f *® 


lOiy 

-co?crd^® District municipalities Act 

Iran,,ml of n,ght.,oil, from otenere promisr, 

the occupier's building 

>bo’'ordorof''‘‘aD,d'‘rfcr'cil':'*r“’ 

..Oder Boolioa 23.-,, JIuJraa'’E“tatL“i!"^ ‘Lrjj^o 

cotx'Td x" B:rd^'‘'f 

made by a Hcrenue Ollicer. '' O'or orders 

The expression ‘Revenue Ollicor’ in oo- 

? UbTn' = ^'05,re, ?i 

uf'iia7i"''arlh‘, 

Ko'Zn" VA.rn.ALi^oA Cu,rW ; 

KotLAPPA Naicxen, V> L W. 35* 889 

*^<^^-iVcc/.OM lo Taluk 
Board-EUctwn, w/.dity o/. eon ^ 

questioned in Civil Court~}un$iic7iL e? P 
Courts, rulcf, oytin^, ^2"', 

irdiii-CiS , 7 cw;““''‘''^ »^-i>«^.ra,ar„ 

or othorwiso of elections /in.f .. i t- '®''dity 

-:a;"dV‘'-s ■ 

Iho^ra °„“f ’jTaiat“biao'' Zb a'’fr 

baing appointod or oloclod aa a momber irtho 
Roard, has a aubstuniial interest in the matt^^^r 
the proper constitution of the Board, sumdent ll 
give him the right to sue for a rieeuJi*- .. 
tho election of a member of the Board is^n 
But the granting of such relief is wittin thldj'^' 

crotiono the Court. «od a personVho hL‘ 1 ^: 0 ^ 

e l the election proceedings and has competed 
the olootioi. ,8 not entitled to quosUon thn 
alocfon „a Ibo grooads of bribor,-, JrupUoi iSd 
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want of secrocj in the hallotting, merely bocaaeo ho 
has failed to Ixs elected. 

Per Spencer, J. f"(7on^raJ—Tho Governor-in-Coancil 
has tho power of making roles to provide for the 
whole scheme of elections and for the conduct of 
inquiries into complaints and objections to elections 
held or about to bo held as well as into objections 
to tho list of voters, and such rules have tho effect 
of taking away tho jurisdiction of the Civil Courts in 
respect of these matters. IVI Laksiimixarasi.mha 
V. Ramalisgam I’tr.LAi, 12 L. W. 202; (1020; M W N 
61P: 39 M. L J. 319; 28 M. L. T. 203 243 

Madras Revenue Recovery Act (II 

of 1864)* SS« 1*2* 39 —Anearn of revenue, 
sale for—Holder registered pattadar and alienee 
from Uindii widow—Interest, nature of, which passes 
to purchaser. 

Where a registered pattadar, who is an alienee 
from a Hindu widow, makes default in payment of 
tho revenue and tho land is sold under the Madras 
Revenue Recovery Act, tho interest which passes 
to tho purchaser is tho full proprietary interest and 
not merely tho interest which tho registered 
pattadar lind M (iovinda Mai.avaravan r. Vkt.u 
Mazhavaka^a.v, 12 L, W. 33(’; (1920) M. W. N 701 

307 

MahabrahmanS, ojfennjr, to—Contract to 
divide offerings, whether can be enforced. 

No conlraet for (ho division of money or othar 
articles received hy .MahabrahmanB in the way of 
charity is enforceable except as between tho im- 
mediate parties thereto. O Maiiksii Prasaij v. 
Buarath, 23 (). C. 233 677 

Malicious prosecutlon-primayc., smt 

for, maintainability of, agnimt informer—Harden 
of proof, wrong allocation of, by Trial Court- 
Correct appreaolion nj evidence in appeal—Appeal, 
second—Finding of fart, whether binding. ' 

A suit for dan.agos is inaintainablo against a 
person who supplied tho information on which a 
prosecution was launched, thoiigli ho may not have 
himself figured as tho complainant in tho Criminal 
Court. 

Whore a Trial Court misdirects itself as to tho 
burden of proof, but tho Appellate Court appreciates 
tho ovidonco from a correct standpoint, the finding 
of fact arrived nt hy the Appollnto Court must bo 
accepted in second appcnl. ivi Shunmuuiia Udavar 
V. Kandasami Asary, 12 L. W. 170 973 


-- Person expressing honest opinion and not 

conducting prosecution, whether proseeHlor — Damages, 

guit for, maintainability of. * 

No action lies for damages for innliciou.s pro. 
soention ogainst o person who in no wise conducted 
tho prosecution, but merely expressod his opinion 
to tho Police that certain articles wore stolon and 
appeared as a witnoas in obodionoo to the Police 
summons. M Rajaoopai.a Nayaoar v. Spinckb A 
Co. Li>., 12 L. W. 87i 28 M. L. T. 298 218 

■ ■■ ' — Suit recover damages—Reasonable and 
probable cause, what is—Malice — Presumption. 

In order to protect him from tho liability of 
having to pay damages for malicious prosecution a 
prosecutor’s belief in the guilt of tho accused must 
be based on grounds which, or somo of which, are 
reasonable and arrived at after due inquiry. 


Malicious prosecution —concld. 

Whore the desire to prosecute the accused ariseSi 
not from an honest belief in his guilt but from the 
di8a|)poiDtment e.xporionced by tho prosecutor in 
being prevented from reaping the frnits of a 
purchase, it cannot be said that he had reasonable 
and probable cause for tho prosecution. 

Malice might be presumed from tho want of 
reasonable and probable cause. B Jamnadas Shiv. 
RA.M V. ClIUMLAL nAMBIR.MAL, 22 BoM. L. B. 120"; 
45 U. 227 5 20 

Marriage by Kautibadal form, ichcther valid 
among Vaisbnabs 

Among rai>hna6s a marriage by what is known as 
tho Ifun/ibfldrtf ceremony is valid. C Bknodk 
Rrhary Audhikarv v. Shashi Biiusan Biiu8 , 24 0. 
W. N 9>S 882 

1 validity of, test as to—Law applicable 
— Buddhist Law, Burmese—Consent of jrarties, 
whether necessary ~ Consent obtained by pressure, 
whether free. 

The law of tho place whore it is contracted 
dotorminos the validity of a marriage. 

Under tho Burmese Buddhist Law there must 
Ik? free consent of tho parties to a valid marriage. 

Consent reluctantly given under pressuit) is not 
such free consent ns is required by that law. L B 
Ma Tw r r. Lwf Haix, 13 Bur. L. T. 106; 23 Cb. h. 

J. 123 


Marriasre settlement—chiuvs poriiou, 

reslitni of—Presumption. 

In nmrringo sottlemonts llio presumption is that a 
child's portion vests nt iimrriogo in the case of a 
daughter and at majority in the case of a sou, unless 
there is nnylhing in tho deed to the contrary. 

If, therefore, tho langungo of tho instrument bo 
uncertain but is capable of tho construction that sons 
at 21 and daughters at 21 or raarringo shall a 
vested inlorost tho Court will so decide it hy force of 
Wie presumption L B Esthrr K S. b’ou^ r. 
E. I CoiiKN, 10 L. B. K. I9fl; 13 Bur. L T. 78 006 
Minor— Misrepresentation ns to ago—Minor, 
whether estopped from ploadiog 
Evide.ntk Act, 8. 116 3“*® 

Mortgage—Foreclosute—Redemption 

poshgi lessee — Mortgagor, right of, tchelher 
revived. 

Tho right of a mortgagor who has boon foroolosod 
is not revived by a sur peshgi lessee redeeming 
tho mortgagee. 'Ihcroforo, whore after a mortgage 

has boon foreclosed, a tur peshgi lessee from the 
mortgagor who was not made a party to t ® 
foroolosuro suit, redeems tho mortgage for his own 
benefit, n roproscntativo of (ho mortgagor is no 
entitled to redeem tho lessee in tuni. N 
Nabi u. Kaniiaisinoh, lb N. L. R. 160 / 

_ Mortgagee^ m possession—Equity w 

redemption—Adverse possession of right to redeem, 
whether permissible—Revenue records, entry mi 
e^ect of. 

A person cannot bo said to bo io adverse posse • 
sion of tho right to redeem immoveable property 
where tho right to possoMion and actual 
is all tho time in tho hands of tho mortgagee, ine 
fact that ho SQCceodsi n getting his name 
in tho rovonuo register does not confer a title 
him. L Shah Nawaz w. Siijiku Ahmad, 1 


Tol. hlX] 
Mortaragre —ooncld. 


GBNEBALINDEX. 


lUdemptton-Clog on equity of redemption 
-Improvemente^Condition meant to improve Lrt. 

g^or out of property, validity of. 
n ’? hiflguardian mortgaged 

frijr fi. "® ^ ‘0 defendant. 

M ogroement the plaintiff made 

reasonable improve- 
meule, also for interest on tho snm expended on 
improvements and for repairs : ^ 

Held, {D that tho condition relating to tho cost 
^improvemonte did not justify tho demolition and 

equivalent to 

floveral timoE tho n)ort|^go«dcbt} 

the payment of 

merest by the plaintiff was most inequitable and 

ment it amoonted to an agree- 

ment by tho plaintiff to poy interest to defendant on 

firtabIo"*“l ““king himself com- 

forlablo. L Sobapu v. Diwan C|}a\d 

h'>n%nfawuroj mortgagee by one of several eo.mort. 

gugora, effect of. 

The mere fact that ono of several co-mortgagors is 
the registered occupant of the mortgaged land doef 
not entitle him to transfer tho portions of tL 
equity of rodemption belonging to his co-mortgairors 
Any such transfer m favour of tho mortgagee does 
wt operate to extinguish the right of the w-mori! 
^gora to redeem their shares in tho mortgaged land 

BLalcuandSaxhabamv. Khando KxdI;^ 2 Boi 

Suit for poaseaaion by prior mortgajef— 
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tioned by the Insolvency Court, then, unless the nrn. 
ceedinga of tho Insolvency Court are set ttF'A 
the execution Court, dealing with an ftr.„i- I- 

thr ‘hemortgago-decree, cannot g^ tohind 

carNDT''"’”'’'" ''••““”^*4 

In a mortgage suit where interest is calculated at 

the contractual rate up to tho date of the 
d^tus, the decree li eubjcct to the rule o( a 
up to that date. N NiaATAN v iT,' 

(vmof 19 /I, 

whether bars trial under 8. 16 of Motor Vehicles 
Act. See Criminal PBocxnoaE Code, s. 403 

auF^ whether maintainabU. ^ 

Althongh under the Muhammadan Law it ia nnt 
ueoessary to Uke out Letters of Adminrtration to 
the estate of a deceased person vat anv nT,^. u 
is interested in the estate is at libitv to’brintT 
for .dariaiatration .hereof. Sach a 
able eTon .f the plaintiff know, deanitely X? the' 
estate consists of. and the plaintiff is not in -ueh 

a case, bound to sue for partition. B EsokIlu 

no«EiN. aiBoM.L.R. 


Puisne mortgagee, rights of. 

A. mokes a simple mortgage in favour of B and 

aSos^ro^ to “ i" ^a^our of C. B. 

aaos A on the mortgage without impleading C Ha 

obtains a decree, brings the property to sale and 

the right to possoAsion of the mortgage pronertv 
which up to that timo had been on^f^d 
mortgagor 0. not having boon made a pLty to tho 

In* n ^ opportnnity of redoom- 

ing B, and in a subsequent suit brought by B. to 

enforce possossion of tho property, 0. must bo given 

an opportunity of redeeming B, but if he fails to 

‘,.r,f| 

~~.usu/ructuary~Redemplion, rigbt of, loss 

^<^^~0ondition, 

tio?Vo“,TjrM“'’ "'i»”>p 

attomnf. ^!?! mortgagor and repudiates oil 

ftttompti to do away with that right. 

tho ^ usufructuary mortgage that 

the mort^gor would lose his right to rodoem in 
default of payment of the mort,^go!^oney Tn a 
Mrtaio datOp i8 invalid and ino^rative ^ Pat 
QuudChandRamvv Pai^cium 

mortaraj|rC-deCree-/nscIwnci, of mortgagor 

saiSioMd compoWtion Sne 

^!^!u ^ /nsofwoey Court—Execution Court 

laS^t in ?f “ *"®‘‘‘K®eo*‘iocroo ogiainst an 

lolvont IS a oonsonting party to a composition sane 


There IS no prosnmption that a gift madft h* . 
Muhammadan husband to his wife in lien nf i • 
an absolute gift, or that in ^uch a cirtho rf"' 
only to romain in possession of tho property so tong 

property®''"*he of to! 

sat7stV®Te^»oy‘®the"Xel “f 

for arrea« of dower, her position is that of a 
toary mortgagee, and she cannot by any act nf 7 
own so alter tho nature of her possossioJ 
the Statute of Limitation ran against those who*"^^® 
entitled to tho equity of redeS^?ton pat 
Stoon f. Sheikh Mosabeb. 2 P. L T. 217; (itumr 

-7— Gift, essential, ingredients of-‘Pass 

delivery of, whether necessary. '' 

Under tho Muhammadan Law n . j » 
of gift is invalid if it iT^t Mrfwterbl' ^7/ 

..that law rcaira. that The Taor^hlall K 

oonatruotivo possession, and thilt 
he should give actual or at least conitruettoA F ^ 
M.,i.a to the dooM \yherehoi. neither h?mS 
in po3M„.„„ nor in poMoasien through anS 
hi. poMoMien 1 . neither aotnal nor 
and ho cannot convey an enforoeablo titto o 
Sambul Xehab Bini v. Mobiod-din Abmad. 2jC. W. 

——marriage hu.kaj^, 

to contract s^nd marriage, validity of-^^^FF 
yrouaJe for ^Contract Act (IS of 1872J, « 23 t, ' 

An ftnto.nuptial affrcoiiient by a MuiiAmL « 
husband not to contmlSt a second marrlai rto "i 
and IS not invalid us being immoral or i 

public policy or in restratot of marriage. 
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lYluhammadan Law — contfl, 

A Court has power to grant a cljvorco to a Mubam- 
mndan wife not only on the ground of Iiabittial ill-treat¬ 
ment by the husband or non-fulfilment by him of 
note-nuptiHl engagements, but for other reasons also 
c j;., desertion or neglect. L B KnALii-AL Rahman 
r MARtAN Bini, JO L. Jt. K. ID4; J3 Rcr. b. T. hR 

804 

—-Matriagre—Doiter, UnbiUlfj In 

pmj —iri/c I'reijiKinl nl lintc of niniriniji', effect of. 
Alllioiii'li marriage, under llie iM iihainmailaii t.aw, 
is spoken of as a contract, the perfonnaneo of the 
contract accompanied l)y the approjirinto cere¬ 
mony involves a change of .status. The contract 
is merged in the new (-tatiis n<'<jiiired by the 
parlies, and, as long n.s tliaf status continues, so 
long do the riglits and liubililii's of (he |)artieH 
tinderthe contract cotitinni>. 

Defendant married |)laintilT and iigroed to pay 
tlio latter a certain aim)Uiit of prompt dower. 
Five months after the marriage the pliiijitifT gave 
liirlh to a fully de-veloped child. Shortly after- 
wards, the ilefr-ndaiit turned the plaintiff out cf 
his house, Imt did «iivorce lier. PlaintifT 

brought a suit to recover tlio nmniint of her dou«‘r 
from the defendant: 

Uchl, that tlio suit was maintainable B Kri.sAMiii 
r. Annin, KAinn.22 Uom, L. K. II42| 46 H. 151 433 
— Minor — Mother, whclhcr can uHcnalc 

properly of minor. 

Under the Muhammadun Law, a mother, as tho 
(le facto guardian of her minor daughter, cannot 
alienate tho property of tlio minor. C AsiriKUniHN 
MoHA.MMAJi C. 'I'aIIKK MoitAMMAI* 306 

— ■ ' SllCC6SSlOn —//cirs, irhcbhcr take iia 

lennntn-in.cotnmon — iiujht of one heir uhen hecomcii 
barred —Suit (or ehare of inheritance— himitation Act 
• fXof 1908). Sch f, Art. 144. 

Tim heirs of a deceased Muhammadan take ns 
tAiianta-in-common ami tho right of ono heir to 
a share will not hocome harrcil unless and until 
tim other heirs set up an adverse right to tho 
knowledge of that heir. L Mv’Rah Btiu r. Rahim 
IUkhshj VO r. b. R. 1921: »h f. W. |{. 1021 346 

- Sunni Schools-(7'm rdifl nnhip— 

Mother, riijht of, to visit child after cxfiiij of pe> iod 
of hiznnot —Suit to enforce right, mnintainaltUlg of. 
According to Sunni 1 aw, a mother has a right to 
visit and seo her child after it has come under tho 
control and guardiansliip of the father or liis 
relatives, but there is no machinery under tho 
Guardians and Wards Act for working out such a 
right by means of a suit L B Ma/.ua Biiii t>. 
SOLRIMAN IlAJt MoHAMMAO. 13 RCB. b T. 80 562 

- Wakf — M utawalli— Minnrily,n'hethcr abso. 

lute bar to valid apimntment. 

A minor can l>o validly appointed n mulaualli 
o( icakf property under Muhammadan I aw if ho has 
attained puberty (buluy) ami has understanding 
{ayl) and a person who has completed his liftoonlh 
year may fairly Iw presumed to have attained both 
these, both under section 114 cf tho Kvidonco Act and 
tho Muhammadan Law. N IIanskuaruai v. Imam 

Ati 717 

, validitgof—Substantial dedication. 
Where there is a Bobstontial dedication of property 
to charitable and religicns |>urporcs the dedication, in 
tho abisnre of any legal objection, is not invalid 


Muhammadan Law —concld. 

according to Muhammadon Law. P C AuATOb 
Fatkma Bibi V. Abdul Ali.m Sahib, 24 0. W. N. 4Q4| 
(1920; M. W. N. 324; 28 M. L. T. iSf; 12 L. W. 4f.7t 

32 0. b J. 4 7 I 

-- y^lW—Bequest ioheir—Consent of other heirs 

—/Jf'jucAt, I'afidify of —Heirs consenting, insolvents, 
effect o/~Provinctal Insolvency Act (HI of \901J, 
«. 16 (4). 

(Uider tlio Muhammadan Law a Iwquost in 
favour of :iii bidr (o which the roniainiiig heirs 
consent after the death of tho testator is a valid 
bequest, and such consent does not operate as a 
transfer by the consenting heirs of a light which 
has vested in them, the legatee takes from the 
testator The fact that tho consenting heirs are 
insolvent at tho time of giving their consent 
would not affect tho validity of tho bequest. A 
Aziz ln-nkssa Btiii c. CyiENB, 18 A. L. J. 74'); 2 U. 
P. b. R. (A I 261 42 A. 69 ‘ 296 

Negotiable Instruments ActcXXVf 

of I88I>|SS«4« l5t lG~Amending Act of 
19*4— Promisaory-note exccHfcd before Amending Act 
to jmyecs in alternative, validity of—AcknneMg- 
menl of payment under promissory-note signed 
by one jutyec—I'ndorsement^ Transfer of aclionahle 
claim—Transfer of Property Act (IF of iSHfJ, 
s. 130. 

A promissory.note executed before tho passing of 
Act V Ilf 1914 ami made payable to payees in the 
alternative is not n negotiable instrument within the 
moaning of section 4 of (ho Negotiable Instruments 
Act of 18H'. 

A mere written acknowledgment of receipt of 
money due under a piomissory-nolo does not foil 
wit liin the provisions of sections 16 and Ifl of the 
Ncgotittblo Instrunionts Act. 

Nor is it a transfer of an actionable claim within 
tho meaning of section 10 of the 'Jransfer of 
I roperty Act M KuMtiPABAJinATH Pahkum Ki'xni 
KoRANATH ClIANtir r. A.NTnoi.l TlfOOVAKONBON 

Kaminni, 39 M L. J. 2M; tl92i)j M. W. N. 

M. b. T. 2fi?j 13 L. W. 183 943 

■ — 8 * 20 — Blank hundi signed and delivered 

— Presumption—Holder, rights oj, 

A person who givoa another possession of lnt 
signature on a blank 6 «ndi, prima facie aulhorisoi 
tho latter to fill it up and give to tho world the bill 
as arcopted by him. Ho enables his agent to 
represent himself to the world os acting 
general authority, and ho cannot say to nbona nds 
holder for value, who has no notfeo of secret stipu* 
laiions, that there were secret stipulations between 
himself and tho agent N Shantidas v. 

-- Si 35—fndorsei-, liability o/— jVo/ic# of 

dishonour, lohelher necessary. 

Section 8» of tho Negotiable Instruments Act 
restricts tho liability of on indorser to coses whert 
notice of dishonour has been given to him : ^ ** 
other words, tho fact of tho bill of exchange 
dishonoured and tho intimation thereof to t e 
indorsor are conditions precedent to bis being 
liable thereunder A Samdi Lai. i’. ^****** 

10 A, L. J. 9Mi 2 D. P. L. R. A. 876 ' 

_ 8, 64 liuDdi—Presentation for pagm^t^ 

nheilur necessary to charge acee/ lor— Other pnrfie>t . 
meaning of. 
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Nesrotlable Instruments Act- conoid. 

Under Beotion 6i of the Negotiable InstmmoDta 
Act presentation for payment ia necessary in order 
to charge the acceptor of a Aundi. The words "other 
parties" in the section mean parties other than 
the holder. O Oudu Comuibcul Bank Ld. v. Gor 
Din, 23 0. 0. 864 604 

Offence— Ignorance of law—Sentence. Sre 

Penal Code, s 40i 33 

Opium Act (I of I878)i ss.S* 9 (d) (f) 

— ilorphia, whether opium—Sale and transport of 
morphia, lohcther offence. 

Morphia in not included in the term ‘opium’ as 
delinod in section 3 of the Opium ^ct, not being a 
preparation or admixture of opium or a drug pre(>ared 
from the poppy. The sale or transport of mor¬ 
phia is not, tboreforo, an offonco under section 9 of 
the Opium Act. L Sita Ran t?. Emperob, 1 L. 443: 
22 Cr L. J. h 40 

-- S. 9 (C) —CoFitraiand opium in possession 

of passenger by boat—Boatman, liability of. 

The mere fact that a passenger by boat has 
contraband opium with him, places no liability on 
the boatman to give any satisfactory account of 
the opium; more especially whero the proseoution 
evidence shows that it was tho passenger who had 
the opium | tho boatman, in sneh a case, cannot be 
convicted under section 9 (c) of tho Opium Act. C 
Mukddl a LI V. Emperor, 22 Cb L. J. 21 I33 

Partition— Eflarinent of necessity, whether arises. 

A right of easement by necessity arising out of 
a severance by partition arises from a presumed 
grant, but where tho question of tho rights of the 
parties has been definitely settled in a partition 
suit, no grant can be presumed. C Sidnath Saha 
V BIohp.bii Chandra 39 

- House—Objection that another house, not 

included in hotchpot, whether fatal to claim 
In a suit for partition of a house the plaintiff 
obtained a decree, but it was objected in uppeui 
that petition ought not to have been granted with- 
out bringing another house into hotchpot : 

Held, overruling the objeolion, that tho order 
granting partition was right. Pat Bnu Wasii.a v. 

SUABAPAT HL'BSAI.N J JQ 

Pai*tnershlp— Suit against partae ship by third 
party—Submission to arbitration by partner sued — 
Atoarii—Liability of other parIners—Payment under 
award ^Contribution, whether can be claimed— 
Kattukottal i.hettioB, transaction betueen—Interest 
rate of. ’ 

Where one of sovoral partners submits a dis¬ 
pute which is tho subject of a suit to arbitrotion, 
the award passed on such submission will not bind 
the other partmrs at tho iuetance of a third 
party. 

Whew, however, a partner in good faith submits 
tho claim of u third party agaiust ihe flrtn to arbi¬ 
tration and that partner has to make payments 
in accordance with the award passed on the* sub- 
mission in good faith then, in the tbsouco of 
anything to show that tho award is vitiated by 
illegality, ho is entitled to ciuiin contribution 
from bispartoom on the basis of that award. IVl 
Venkatachillau tiiETtr V. Uama.natuan CiiKrtv 
li L. W. 226| (1920) M. W. N. 602| 39 M. L. J. 2rt9 

SOI 


Patna Hlarh Court Rulest Cfi, VII, 

r. 2 ~ limitation Act (IX of 160Pj, s. 12, 
applicability of, to appeal preferred under cl. 10 
of the Letters Patent. 

Rule 2 of Chapter VII of the Patna High Court 
Buies excludes the applicability of section 12 of 
the Limitation Act to appeals prcforrcd under clause 
10 of tho Letters Patent Pat Deoxi Lal v. 
Bamanand Lal, <)920i Pir. 338s 6 P. L. J TO’* 
2U P. L. B.iPat.) 235: 2 P L T. 42 179 

Penal Code (Act XLV of I860), 

ss. 27. 451 —Possession of wife in account of 

husband, nature of—Entry into house with icife's 
consent with intent to commit adultery udlh her, 
whethir offence. 

Where, in K'a. absense from home, tho accused 
entered his house with his wife’s consent in order to 
commit adultery with her: 

Held, (I) that the accused was guilty of the offence 
specified in section 45*, Indian Penal Code; 

( 2 ) that the house being in tho wife’s possession 
on aoeount of her husband, it was in bis possession 
within the meaning of section 27, Penal Code, 
and tho consent of the wife to tho entry of the 
accused could not save him. L Anant Ram v 
Emperor, 22 Cb. L. J. li«j 8 P. W R. 1921 Cb. 550 
“ ■ ■ SS. 59, 304 —Culpable homicide not 
amounting to murder—Punishment—Iransportation 
for fourteen years, sentence of, legality of - Appeal 
to Prii'y Council—Procedure. 

Where an offence is punishable with transportation 
for life or imprisonment for a term of years, sec¬ 
tion 61 of tho Penal Code does not authorise a 
sentence of transportation for a terra of years ex- 
ceeding the maximum term of imprisonment to 
which thcoffondor is liable. 

The appellants were convicted by a Sessions Judge 
of culpable homicide not amounting to murder 
under section 304 1» of iho Penal Code and sen¬ 
tenced to three years* rigorous imprisonment. On 
an application for enhancement of seutonco, tho 
High Court enhanced the sentence to transportation 
for 14 years: 

Held, that ten years being tho maximum term 
(short of life) for which tho appellants could be 
sentenced to transportation, the onto should bo 
remitted to tho High Court with instructions to 
pa^B sentence according to law. P C Saytapubbddi 
C iiiNNAvrA Diioba v. Emperob, 9 A . L. J. U4' 
40M. L. J. »H4; -aL W. 223, (1921) M. W N. 2%\ 

83 0. L. J. 32>; :2 Cb. L J i74: 25 C. W. N. 6 4, 

8 U. P. L. R. (P. C.) lOi 44 M 297j 23 Bom. L. tt70$ 

926 

SS« 76f 79f 342^Cririiinoi Procedtiv^ 
Code (Act V of 8. 9*2—Mistake of fact— 

Police Officer acliug under invalid order, whether 
entitled to pretectu a 

An order by the Commissioner of Police of 
Calcutta regarding tho treatment while nndor 
suspension of members of tho L'aloutta Police Force 
was published in the Calcutta Police Oasette After 
tho order had been in force for some considerable 
time, it was discovered that tho opprobotion of the 
Local Government had not been obtained within tbu 
meaning of section 9 of tho Calcntta Police Act, biit 
before this was discovered a Deputy Commissioner 
of Police, octing under tho order, made an order for 
tho confinement of a Hoad Constable who filed n 
complaint against tho Deputy Commissioner for 





Penal Code— contd. 

nlnn?! acquitted the 

Deputy Comrmss.oner on the ground that he was 

labouring under a mistake of fact that the order 

under which he acted was a legal order and he was 
therefore protected by the provisions of sections 78 
and 79 of the Penal Code : ° 

Commissioner had been 
rightly acquitted. C Pram.vtha Nath r P c 

Lahiri, 47_C.8j^8^22CR L. J. 5 :,7 

n ® s * 74-Summon3 not is.itied nccor^Ung 

to law—AccHDed a failnre to appear—Offence ^ 

Upon receipt of a petition complaining that 
accused had constructed a temple which, owing “o 
Its proximity to a mosquo and graveyard was 

f'"’ ''[’'*""""““•'‘"3, and suggesting 
the likelihood of a breach of the noaeo the n 

Divisional Mapslratn .lirocted a Talisilda^ to mako 

iiiqiiirios, to record the atateiiioiita of tlio „or,i,,° 
complained aprninst and to reliini the panora'f r 
orders. The Tahaildar .soiit liis peon to fetch those 
persons, but as they failed to cmic, he issued a 
summons to them to apponr, written on „ f„™ 
provided for eases iiniler section U),) of tho Land 
Kovenue Aot and not purportinB to bo under a^y 
soctiou of the Criniiiml Procedure Code, and on 

.‘^:;iex;the“7Ci<!:de“"‘"^ 

th^li;c:^tr;!;^h^sr^;ri,::rh;!!X:;rt: 

conviction under section 174 of the Penal CnZ 
A^^iam Dal r. EMrEaim, 22 Ca L. j, ;» 335 

8.618 D'iiiuinai, PRucEiit.nK roiir, 


injifiArf UABBS. 


iim 


Penal Codc-coutd. 

j • '^•*-"’V“'-p-PromiMoru note—Ac. 
emeddenymg receipt of coneideration-ProZuthn 

Instruments L["7haT Wa^': 

n.= 01 ^:;:?; Tor c^mraT 

n 7 'oah;srr.rsi:^ 7 Sor 7 irs 

upon a promis«iory note in whieh ) 

denied the receipt"^ of oonsWeratoT it T ?oTTh' 

Td'mit r ihe T,rd'"1or"‘'‘’'“t‘r 

A SAK„A,vAr^„A,„T,'’r‘L::„„T7s“ i.''“L.T'jgi- 

fArt rtft'„r^isfi7 H'-Mth o! Controet 

ceedLj " ^ """ "'■'■■'"•'■nnl P™. 

The mere initiation of a proonodin^ under tho 

reaT"yri''’r''"'; ' “f WorLiatT 

Breach of Contract Act for execution of tlio work 

7ra T horT"'’"‘ 1 "'° '■» 

dram, bofuro any order ia made tlioroin io not a 
crim,I,a proceeding" within tho moaning of soctiou 

j}l of tli 0 Penal Code. M IIussainI pKiar t. 
Khperor, 43 Cb. L. J. 13 45 

—Pu61ic Aeri'on/, net 


(Art V of 1S9S/. s Ur, 

evidcncc-ETccution proceeding., /.dSn! 

proceedings-JuiUnal proceeding r.cf pendin/-Sanc. 
(torif \ch€thern€ce^8ary, ^ oanc- 

proceedings are ju.licial procce,lings 
Pm«»r P'^rposo of sections )9i and l»8 of tho 
Penal Code. Jt ,s not essential for the purpoqe of 
these sections that tho judicial proceeding i„ Zhioh 
tho person intends to use tho false ovi.lorico nuVi ^ 

ponding at the date of the fabriootion 

In the absence of any proceeding, pondintr r.r 

disposed o , ,n which or in relation to wh ch an 
offence under section 193 of tho Ferial Code ^s snhl 
to have boon committed no sanction undnr • ?"* 
i;6 <6, of the Criminal Procedure Code ^s nec:::.^;';” 

Tho clause cannot apply to nnv futnm j 

proceeding for which th^ false o^u-dencomiv r’ 

boon f.brioalod, B OoviM. PAK-unaAra '"m 

-O/var i ®l7dirr,'ra/,t“ XTo? 

It .8 not essential for theTurpoJl^ of^ction 1.2 
of the I onal Code that there should bo any judicial 
prrK.oed.ng ponding at the time of the fabrfcaUon 
It Is enough that there is a reasonable prospect of 
such a proceeding, having regard to the oirotim. 
■tancoa of the ^so. and that tho document in ques- 

tlon is intended to bo used in such aprocoedinu^ 

[‘‘bricatos a false ronUnoto show- 
Ing that a house has been let to him for a certain 
period is guilty of an offonco under section 198 of 


acting an tfuch, asfault on-^Offcnce. 

roqueatod to procure aomo 
camels for military purposes; ho deputed soma of 
bis peons to procure tho camels, and while they 
wore persuading tho owners to take thoir camels to 
the Tahsil, the acoiisod. who was unconnootod with 
the camel ..wnors, assaulted one of tho peons. He 

Pona^ Codo'^"^ ooovictod under section 363 of tho 

Held, that tho peon was not noting in tho dis- 
ch irgo of his duty as a public eorvoat, and that tho 
^ nvic lou could not Imj sustained, but as some 
injury was inilictod by tho nooiisod ho was liable to 
crinvietion under section 823 of tho Penal Code. A 
(JoKAf. CiiANi^r KyptROR, 2‘J ( n. L. J. 01 32/ 

~ 373 —Obtaining possession of minor for 

purpose of prosiiYmion—Posssssioa, whether muet 
he obtained from third person. 

It is not roquisito for tho purpose of section 373| 
Penal Code, that tho possession of the minor 
should Iw obtained from a thirrl person, It is 
onoiigh if it is established that tho aoousod in 
fact obtained possossion of tho minor with intoot 
that tho minor shall bo used for tho purpose of 
prostitution. B Rui'kkor f. SnAMsuNDXRnAr, Dow. 

L. ii 1 22 Cr L. j. 29 141 

Si 3t79~Attachment oj properly without 
irarmnl—rra/er/p removed by owner—Offence, 
whether committed 

Aocused having failed to repay a/aiaiei advanoo, 
his property was attached, but tho attaching o/Beer 
had not with him. at tho time of tho attachment, 
a warrant of attaohmont : tho property was subse¬ 
quently ordered to bo sold when it was disoovered 
that the aroused hod removed it, ho atonrdingty was 
placed on his trial and convicted under section 87^ 
of the Ponal Code t 
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Held, that as cho attaohiog officer baa not with 
him a warrant of attachment at tho time bo 
attacbod tho property thoro was no valid attach* 
mont and, oonBcquontly, tho conviction of tho 
Bcooflod cooia not bo sustained. A Molai v. 
S^PEBOS, 2 U. P. L. U. (A.) 336; 22 Cb. L J. 107 

411 

- 8S. 396, 412 —‘Criminal Procedure Code 

(Act V of 18r8^, s. 190 —Bedult o/ yroceedinj/ under 
a. 110, %ohether admiasiblo in prosecution for dacoiCy. 
Whoro an accused person is on hie trial for an 
ollonco under seotion 396 of the Penal Code, tho 
fact that in proceedings under section 110, Crimi* 
nal Procedure Code, be had boon required to give 
security aud had boon unable to give it is not 
admissible. C Asimodius Sabdab u. Eupebob, o2 
0. L. J. 80s 22 Cb L. J. tO 204 

— 8« AOS-^Criminalbreach oj trust— Criminal 

Procedure Code {Act V of 18981, a, 222 {fl)—Charge, 
contents of—Prosecution, duty of. 

In a trial for criminal broach oftrustin respect 
of money, although under section 222 (2) of the 
Criminal Procedure Code tho accused may bo 
charged in respect of tho gross sum received by 
him, without specifying any particular item of 
any particular date in respect of tho constituent 
parts of tho gross sum, noTorthcloss, tho prosccu* 
tion mustdccido what amount tboy are propared to 
prove tho accused lawfully received and lawfully 
expended and what total sum, and how that 
total sum is made up, ho has cither unlawfully 
expended or failed to account for in such a way 
as to leave no doubt that bo has l>oon engaged in 
criminal misappropriation. And, in order to 
convict, there must bo a definite finding of a 
certain definite sum traced to tho accused, and 
clearly shown to have boon wilfully and unlawfully 
appropriated to his own use. A Mohan* Singh 
V. Empebob, 18 A. L. J. 633; 2 U. P. L K (A,) 361; 
42 A. 622; 22Cb. L. J. 64 372 

S« 41 7-^—Cheating, what conatilutes—Honey 
paid to creditor—Creditor, refusal of, to return bond 
—Offence, 

In order to constitute the offence of cheating it 
is essential, in tho first place, that tho person who 
delivers property should have boon deceived before 
ho makes delivery and, in tho second place, that 
ho should have boon induced to do so fraudulently 
or dishouoitly, Tho deception may bo by words or 
by conduct. 

Aocusod lent a sum of money to tho complainant 
and got tho latter to ozeouto a bond. Ho also gave 
tho oomplainant a pareha in respect of 

his bomostcad laud. Aftor some years, tho com. 
plainant paid tho money back to accused, but the 
latter refused to return the bond nntil the kamiati 
pareha was roturnod to him ; 

Held, that the accused could not bo coiiviotod of 
tho offonoo of cheating under section 417 of tho 
Penal Code. Pftt Dbodhabi Mabto v, Empkbob, 
(1921) Pat. 12, 22 Cb. L. J. 10?; 2 P. L.T. 211 921 

-S. 424 —Dishonest rtfnwual of properly — 

Burden of proof—Question of title —Civil dispute— 
Procedure. 

Parties should not be onoouragad to rosort to tho 
Orimioal Courts in cases in which the point at 


issue between them is one which can more appro* 
priatcly bo decided by a Civil Court. 

Unless dishonesty is proved, a conviction under 
section 424 of tho Penal Code cannot be sustained. 

On the death of a person a dispute arose 
between his two widows as to tho succession to 
his property and Ixith of them put padlocks on 
tho shop in which tho property was. Some of it 
was subsequently removed from tho shop by the 
accused at tho instance of one of tho widows : the 
other widow brought a suit to establish her title 
to tho property: 

Held, that the accused could not be convicted of 
an offence under section 424 of the Penal Code as, in 
the absence of a clear finding os to tho respective 
titles of the widows, it could not be said that his 
removal of the property was dishonest. L Khdsci 
Rau V. Empebob, 22 Cb. L. J. 142 654 

— — S. Using (oryed document—Ofencc. 

Where an insolvent uses a forged document with 
the intention of supporting his claim to be 
declared insolvent, be is liable to conviction under 
section 464 of the Poual Code. A Abdul Ghakoob 
V. Empebob, i8 A. L. J. 1137; 22 Cs. L. J. 66; 2 U. P. 
L. R. (A.) 433: A.3 A 275 200 

— — S. 494—Chamar toomon becoming convert 
to Islam and marrying Musulinan durtnj; lifetime 
of first husband—Offence—Ignorance of law— 
Sentence. 

Tho mere fact of a C/»a»iar woman becoming a 
convert to Islam does not dissolve her marriage with 
her Chomnr husband, and if she marries a second 
time during tho lifetime of her first hnsband she is 
guilty of an offence under section 494 of tho Penal 
Code. 

In such a case, tho fact that the woman thought 
her conversion had dissolved her previous marriage 
may be treated os extenuating her offence, although 
it docs not absolvo her from liability. L .^Asoi v. 
Empebob, 1 L. 440; 22 Cb. L. J. I 33 

■ 8« 499— Defamation—Harm, actual, to 

reputation, whether necessary. 

In order to render tho offence of defamation 
complete, thoro must bo an imputation with 
reference to a person intending to harm, or 
knowing, or having reason to lieltoro that such 
imputation will barm tho reputation of tho person 
against whom the imputation is made. Pixwf of 
actual barm to the reputation of tho person 
defamed is not necessary. B Albx Pime.\tu v. 
Empebob, 23 Bom. L. R. 12r4; 22 Cb. L. J. 68 202 

•-S. ^09—Defamation^ Party to judicial 

proceeding makiny defamatory statement—Privilege, 
qualified—Party to judicial proceeding sued in CkiI 
Court for defamation, liability of, for damages. 

Where a party to a judicial proooeding is prosecuted 
for dofamacien iu respect of a statement mode there* 
in on oath or otherwise his liability must be 
dotorminod by roforouco to tho provisions of seotion 
499 of tho Penal Code, and ho is entitled only to 
the benefit of tho qualified privilege mentioned 
in that section. 

[Case-law on tho subject of absolute privilege 
discassoiLj 

Where a party to a judicial prooocdiug is sued 
iu a Civil Court for defamation in respect of a 
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Btatoraent inado therein on oath or otherwise, )iis 
liabiitty, m tho abseuoo of statutory rules applic- 
able to the subject, must bo determined with 
rofcronco to the principles of justice, equity and 
good conscience. C Satis Chandra u Ram J)ayal 
C. L. J. 94; 21 c. \V. N. 982; 22 Cr. L. J. 31 I 43 

S» 499— i’etifion dejamatory-^iiimi.Hgnl 


ajitr xn>ixiuy~Deicim<Hxon, action for, maintain, 
nbntfij oj —TFi^ucs,'!, how far protected 
Nino persons presented a petition, tho character of 
which was generally defamatory, to (ho District 
MuKtstrate complaining of yarious act.s of oppression 
again.st tho mnkhia of a yillogo An inquiry was held 
and ceitain persons wore examined as witnesses 
with the result that tho petition was dismissed The 
mukhta then tiled a complaint under section 600, Penal 
Code, against sixteen persons, including those who 
had signed the petition, but tho complaint was 
dismissed under section 202 .*f the Criminal Procedure 
t.odo on the ground that the parties complained 
against haring inmlo statements in answer to 
qucations tboy could not bo prosecuted • 

//rid, that the oornplaint hoi,,^ not 'only against 
such persons as worecallod an<l examined, but alminst 
all the Fignatones t.. tho potiti.mto tho District Mu- 

gislrate, the order dismissing tho c miplaint could not 
be sustained. 

A witness bus no greater protection against a 
onarge of ilefamation than any other person 

A witness in or.h-r to bo protected from a slatemoiit 
primu/acie defamatory made by him must bring 
himself within one or more Kxcoptions to section 4»'-. 

r T Ram, 22 Cr. 

h. J. 169; 3 b. P. L. R. (A >36 863 

Pensions Act(XXIU of 1871). ss. 4, 

'’'‘n- ^naintain. 

ability of—Certiticate, whether neec»i>ary, 

A suit against the Secretary of State for India 
to recover tho eardculimukhi hay falls within tho 
purview of section 4 of the Pensions Act, and is 
not maintaiiiablo in the absence of tho requisite 
cortiQcate under section 0 of the Act. B Madmavrao 
V. Secretary or Statk kor Ivdh, 22 Rom L. U i 170. 

46 B. lUrt 4 S 2 

Pleadings and practlce-c.urf, 

Infcrencen of Jact nt variance uith cafe pleaded, 
\chethcr permii^ible. 

It is absolutely necessary that the detorniiimtioii 
in a cause should bo founded upon a case either to lie 
found in tho pleadings or involved in or consistent 
tlio CMC tnoroby rondo 

Parties cannot bo c/mcluded by inferences of fact 
which are not only not consistent with (ho pleadings 
Imt actually contradictory of tho case thoroin made. 
r C Mai.rajd Laksiimi Venkayyamma Row i- 
Vkxkatadbi Appa Row. 19 A. L. J. 97, ^3 O L t' 
17l| 4J M. I.. J. 144; 18 L. W. 260; (19211 M W N 
77; 29 M.L. T. 164, 26 C. W. N. «!; 23 Bom. U B.’ 

w/wi arnorinfa to, 

Tho report of tho Police is not restricted raorolv 
to rojwrts under Chapter XIV of tho Criminal 
Procedure Code upon information lodged to tho 
Pohoo but embraces all reports by tho Police sub. 

mitted under sootion 24 of the Police Act. An 
application by tho Police to a Magistrate to lake 


Pollc© R6pOI*t —conoid. 
w?thTr.“^M'°®‘' person amounts to a "Polico report’* 

within the meaning of the term in clause i6.of 

^’riminal Procedure Code. Pat 
ARDur. Am r. Emperor, 1 p. L. T. 446; 22 Cr L. J. fl 

_ 41 

Pre-emption —Custon relating to flO-biswa 

nmhal, whether applicable to haqiat raatafarriqa, 

\^, 1 custom of pre-emption relates only to 

lands which constitute tho 20.biewa mahal, thoro 
can bo no pre-emption in respect of the haqiat 
•nutafarri.ia and the more fact that tho latter may 
at one time have formed part of the 20 . 6 »s,ca mahal 
would make no difference A Izzat Husai.v Khax 
u IUmCiiandek. 18A.L. J. 120; 2 U. P. L. R. -A.! 

L 366 

ihtfgage.dcbt exceeding market.value of 
propety—Mortgagee taking property in lieu of 
mortyage.debl ^rnre payable by pre-empfor. 

tho nlZ “ mortgage.dobt exceeds 

the amount which represents tlio markot-valuo of 

110 mortgaged property and tho mortgagee cancels 

tloniortgago m lieu of tho property, the amount 

pmd for the property is not the oiuount duo on 

wbJoi ^but tho amount 

wh cl. was recoverable .mder tho bond from tho 

suciir.ty, and It .8 only this sum that ho is entitled 

|u-e-u»np(or. A Jaoat Sisuii r. 

37^ 2U. P. L. B. A) 

o73; 4.3 A 1 ;a7 679 

- Sale to several ivndecs^Indivisible tratis. 

action^Soxnc vendees having righU equal to pre. 
emptor—Transfer by other vendees in favour of 
hating similar righti, cjfect of. 
o effect of n sale being indivisible is merely to 
provont some of tho vendees from defeating a claim 
for pre-emption by ploa.ling that -their rights aro 
not inferior to the plaintiff’s although the rights of 
the others are infoiror. But thoclaimcan noTortholoss 
ho defeated if, boforo tho suit is instituted, those 
Tondoes whoso rights are inferior sell their share 
to a person who has an equal or superior right to 
that of tho plaintiff L FIira v Sardara 7/2 

FsnJee having equal right of pre-emption 
on dale of sale—Subsequent loss of vendee's right, 
effect of—Decree for pre-emption, effect of—Vendee, 
when divested of properly. 

Whore on tho date of a sale tho voudoo’s right of 
pre-emption is eijual to that of a pre.Cinptor, tho 
vendee dooa not forfeit his right by subsequently 
losing the property by virtue of tho ownership of 
which ho claimed an equal right of pro-oiiiption. Tho 
mere fact that tho vendee loses tho property under 
o decree for pre-emption makes no difforaiioo. 

A right of pre-emption is a jus ad >em alienam 
aequirendam and not a jus in re alicnai or, In other 
words, tho pro-emptor can, if he so wishes, by 
adopting tho proper proooitiiro acquire another 
person’s property in proforonoo to third persons, 
whoso rights to such property are inferior to his. 

But a pro.omptor has no right or interest in snoh 
property until his right of pre.omption is duly 
established by tho dooroo of tho Court and be has 
satieffod the terms of tha dooroo. L Bbli Ram f. 

UARI OlllND 744 
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Presidency Small Cause Courts 
Act (XV of 1882). s. 19 (fir) -Suit to 

recover $tone$ of toell wrongfully retnoi-ed, whether 
cognieahle by Sfnall Cause Court. 

A suit to recover cortaio etoncs formiog part of 
a welt, and said to havo boon wrongfully removod, 
or their value, dooa not fall under clause (g) of 
seotiun 19 of thu Prcsidoucy Small Causo Courts 
Act, and is cognizable by a Presidoncy Small 
Cause Court, oven though, in order to dispose of 
the suit, it is necessary to determine the question 
of title to the well. lYI Kbisiixamachaeby v. 
KoMALABUiL, M. W. N. 599; 89 M. L. J. 490: 

ad M. L. T. 276; 48 M. 903 532 

—— S* 19 (h)— >ir&i7ra/ion— Reference by 
husband aniwifa to ieltle amount of maintenance 
payable to iinfe in ease of separation, legality of — 
Award —Suit fo enforce award, maintainability of— 
Jurisdiction of Small Cause Court. 

An agreement between a Parsi husband and 
wife to live separately is n lawful and binding 
agreement, and a roforoneo to arbitration of the 
question as to the amount of the wife's main¬ 
tenance, in the event of their separation, is ({uite 
legal 

If an award is given on such reference the wife 
can sue to enforce the award and to recover 
arrears of maintonance under the award Sucl) a 
suit is not barred from the cognizance of a Small 
Cause Court by olaueo {h) of section 19 of the 
Prosidonoy Small Cause Courts Act, the suit not 
being one for the specific |>orformanco of a contract. 
B Ebaciisuaw Dossiiai v. Dai Dinbai, 22 Bom. L. B. 
1293; 45 B. 818 £89 

Presidency Towns Insolvency Act 

(ill of 1909). S* A5— Iruolven'y proceedings 
inBritiah India—Discharge-Suit against insolvent 
in Foreign Court, maintainability of. 

It is contrary to all ideas of equity that 
an Insolvent trading and incurring debts iu Hritish 
India and having property in foreign territory, 
which tho Official Assignee could not got hold 
of, should bo able to completely got rid of all 
hla liabilities us regards his creditors inside 
British India, and then proceed to enjoy his pro- 
porty outside British Indio, free from all those 
Uabllitos. If, in such a case, after the insolvent 
has obtained his discharge, a creditor brines a 
suit ogainst him to recover a debt in a Foreign 
Court within tho jurisdiction of which tho in- 
solvent owns property, the High Court will not 
rostmin tho creditor from procoodiug with tho suit. 
B LaKIIUIRAM KHVAfsBAM BUiTT V. VvSAUCltkSU 
PiTAMUKR, 22 Bom. 1. U, J17 •, <6 B. 660 4^ 

S» I 15—Ojliciii/ Asiignec, Attorney of, 
whether exempt from payinsnl of stamp duty on 
copies furnished for qppeal. 

An Attorney of tho Offioiul Aasignoe is entitled 
to tho same privileges os to stamp duty us tho 
Official AssigDoo has by virtue of soctiou 11^ of 
the Prosidonoy Towns fnsolvenoy Act, and is 
ontitlod to obtain oopios of orders for purposes of 
appeal without tho poymont of ony stamp-duty. IVI 
OrviciAi, Asbionbi ot &[adra8 v. Hauaswamy 
COETTf, 12 L. W 89. (1931) M. W. N. 424; 89 M b. 

J. 136; 43 M. 747 475 


Principaland afirent-.iycut authorised to 

transfer property in his own name —Deed of transfer 
signed by agent not as such, whether binding on 
principal—Agent etcecdtng hts authority, eject of. 
Tho omission on tho part of an agent to describe 
in a deed that he is acting for and on Isohalf of a 
principal is immaterial. Tho question whether an 
agent is to be taken to havo contracted personally 
or on behalf of his principal depends on the 
intention of tho parties to bo deduced from tho 
nature and terms of tho particular contract and 
tho surrounding circumstances. 

Whore an agent is given power to execute deeds 
of transfer in his own nome and ho executoa a 
deed relating to the property of hU principal 
without describing himsolf as the lattor's agent, 
the omission is immaterial and tho dcod is binding 
on tho principal and his reprosontativ'cs. 

Where a principal entrusts an agent with 
securities and instructs him to raise a certain sum 
upon thorn, and the .agent borrows a larger sum 
upon tho sociirities and fraudulently appropriates 
the dillorence (tho lender acting bona fide and in 
ignorance of tho limitation) tho principal cannot 
rodooin (ho socuritios without paying tho lender 
ull ho has lent, ultboiigh tho agent has obtained 
tho loan by fraud and forgery, and although tho 
lender did not know that tho agent had authority 
lo borrow at all, and made no iu<|airy, O Jaqri’p 
Sison V. Ram Kishan Das, 23 0. C. 353; 7 0. L. J. 
705 c 9 Q 

Privy Councll-Findinp of fact, interference 

with. 

The Privy Oouncil will not interforo with oon. 
curroDt findings on issues of foot. P C Amatcl 
Fatema Biui V. Abdul Alim Sahib, 24 C. W. N 494- 
(1920) M. W. N. 324; 2b U. L. T. l35; 12 L. W. 4971 
32 0. M. 447 I 

Probate and Administration Act 

(V of I88l)f Si ap* 

p«)inlc<l tcilbottt con.<cnf —(Jiianliau refusing to act 

— Probate —ifinor, whether entitled to revocation. 

Whore a guordian aJ litem of a minor is 
appointed, without his consent, for tho purpose of 
a petition for Probate, uuJ ho refuses to accept 
sorvioo of a citation on bohalf of tho minor, and 
Probate is granted, tho minor, when properly 
roprosentfld, is ontitlod to maintain on application, 
under section 50 of tho Probate and Administration 
Act, for revocation of tho grant. C Saciiindba 
NaraisSaii V. lIinoMMOYEK Dasi, 24 0. W. N. 538 

' — St 50 -Probate, revocation ot—*’Just cause," 
meaning of. 

1'ho mother of a docoased testator applied, as his 
oxooutrix, for Probate of his Will; general citations 
wore issued and a spooial citation was issued to 
tho widow of tho deooasod, who was thon a minor 
with a direction that a guanlian ad litem should 
bo appointed fur her ; Iw father was so appointed, 
and a citation was issued to him, but ho refused to 
rooeive it when it was tendered to him. Tho 
Probate proooodings wore unoontostod j tho Will 
was proved m common form and Probato was grant¬ 
ed to tho mother. For several years tho widow 
received bonoSts under tho Will,, and some five 
years after coming of ogo, ond more than six yearo 
after tho grant, she applied for revocation of tho 
Probate, tho petition being signed by her father o^ 







Administration Act- 

her behalf. Tho Probate wag revoked on the 
ground that no appearance was entered for the 

Win r directed to prove tiio 

>Vjil in solemn form On appeal: 

Ihld, that the facta did not disclose any “just 

cause within tho meaning of section 60 of the 

Probate and Administration Act, and that tho 

delay in bringing fonvarcl a case against the \Vill 

was fatal to tbo application for revocation. C IUdua. 

I)Ah\A i'. Han*.A SfM>Afu Danva, 21 C. \V \ 

!!l!_HO , , ,, 664 

s. ay, ni>pii,nbUihj 01, I., 

‘/'Ciiitiijn, ‘ 

Section 80 uflho Prubalc and Adn.ini.irjuior. Act 
bag no applR-ution whatever to u criminal prosecution 
L Uazaha SiNf.ii c, Empujor, 2 L. 27; 22 Cr.. L. .l' 

lob QIR 

/O'- 

hnbiltty-Cauxe of actwn-Plaint. allernative claim 
if^Promi^sory note not returned to defendants— 
Procedure. 

It is open to the holder of a promissory note 
oxecDtod for an existing liability when suii.e to 
recover the amount due, to include in his plaint 
both claims in (ho altenmfivo. If ho sues on one 
such cause of action and the right to sue thereon 
13 not free from doubt, the Court should direct 
him to amend his plaint, so as to convert it 
into a suit based on both causes of action, or treat 
it as amended and then decide the suit finally 
Where in such a suit the promissory' note is 
notroturned to tho defendant, he i.s entitled (o bo 
imlemniliod against future liability thereunder 
m Duqokmpum Nai.a-Mma p. Tnu-MAi-ABEnni. 12 I, 

363 


Provincial Insolvency Act-oonoid. 

of tiirProtTnciafirs^ro^oy® 

mortgagor within tho meaning of 
the Provincial Insolvency Aot^ L 
Kiskr.v Chand f SoHAN Lal, 2 I. P5 7in 

,aU iefor.- 

Jnasuiuch as section 16 of tho Proviacial Insol 

provisions of section 
1 ertof.a p„,-ciiasor in tho course of execution 
ft he property of a debtor, after ho has 61ed on 

ll o H insolvent, but before 

i le ^ I) ''‘^J'‘J«cation order, acquires a good 
to the property against the Keceivor^tlia 
ownership in the property not vesting in IL 

S. 16 (4). See Muuammadan Law, Will 


Insolvency Act (in of 

SS.2 18, 52 (I) (a) 

-Jdjud.rution order by Offprint Recciver-In.ol, 
vents estate, whether vests m Official Receiver 
Whore in oxcroiso of tho powers delegated to 
him under section 62 (.) («, of the Province 
Insolvency Act, an Oflicial Uoceiver makes an order 
of adjudication the insolvent’s estate does not 
theroiipon vest in him under section 18 of tho Act 
it onlyd (^8 soinpursiiaiicoofanorder passed by 

n7fi -’^0 '".°*®roi8iug tlio dclogatod powor^ 
tho Official Itoceiver is not a Court within tho 

moan.ngof section 2(1) (8) of the Act. M Munii^ 

M. W. N. 6i7. 39 M. L. J. -IIS; 43 M. 869 5 07 

■ SS. 10, 47--PCU/A of debtor—Continuance 
of proceecUngs—I.eyal representalii<es of debtor, whe. 
Iherean he brought on record. 

Proceedings in insolvency do not abate by reason 
<d tho death of tlio debtor, and the Court has power 
to bringOD to (ho record of tho inaoUoncy proceed- 
ingii tho nfimee of tho personal legal roproflontatiros 
of tho deceased insolvent. L Bam Jas v Katiia 
SINOH. 9 P. L. R, IU2:, 14 P. W. U 1921 5| 

8» IS~i(crtgage-deerce —/Ipplica/i'ou for 
personal decree, nev) proceeding—Grant of 

personal decree, whether remedy. 

A.n application undei niloOof Order XXXIVof (ho 
Civil Procoduro Code for a personal decree is not 
a new proceeding but a continuation of the original 


I. ■ —Praudiilsnt preference—Transfer 

ofcMined under pressure, whether can be avoided ^ 
me teat for determining whether a transfer or 
P-iyrnent made by a debtor in favour o? or fo a 

l7otr7 amount to frandalont 

voluntary ** 

riie law. h()wovor, regards only tho motive of tho 
lobtor, and if the dominant motive of the debtor 
m making (he transfer or payment is to save 
iiin.so f from exposure or from a criminal proseou. 
tion. it cannot bo said that tho transfer or payment 
iH voluntary or amounts to fraudulent proferonoe. 

•ii/'n V Punjab National Bank, Ltd., 

J U. P. L. R. (L.' 6 57g 

— S. 37» oh;Vct o/--Compani^^^ Act (Vll of 

I },*■Fraudulent preference by company — 
Icrson who is not creditor, whether can impeach 
franftfer. 

The object of section 37 of tbo Provinoiallosolvonoy 
Art la to protect tho Intorosts of tho whole body of 
orodiiord o7or \7hom ao nndao proferonoo hoa boan 
given in favour of other oroditora, 

Tho ^mo prlnciplo applies to a transaction which 
19 sought to bo impoaohod under aootion 281 of tho 
Companies Act, so that a disposition of a company’s 
property cannot bo impoaohod on tho ground of 
frandalont proferonrooxcopt on bohalf of tho general 
h-idy of tho croditora. 

Therefore, a person who is not a oroditor of a 
e mipnny, hut is a debtor, OAnnot impeaoh a transfer 
made by tho compony on tho ground of undue 
jireference. L Sarup v. Jaoat Ram, 2 L. 102 

977 

Pr^lnclal Small Cause Courts Act 

(IX of 1887), S. 25~‘'C'aw", ••decided", 
meanings of—Order setting aside ox parte decree — 
Revision, whether lies. 

The word "dooidod” in sootion 25 of the Pro. 
vinoio! Small Cnuae ilourts Aoi moans disposed of 
rho word ’case” in sootion •» of tho I’rovln lal 
Small niisedonrts Aot,does not nooo8aa>ily (noveiy 
inatanco, moan tho ‘‘whole” ease, but may mean a 
particular branch of a case for whioh an indopondont 
remedy, or adilToront procoduro is provided and may 
include an interlocutory ordor. 
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appLL'i„r„T„v‘Zoo '.tu^nr”r*”?- 

resulted tn to’ 

decree one that connot bo roXdod ^by ‘*>0 

Court as aceordioff to law ^ vl ^visional 

,':k; 

tu cnm.aai P™«cut,on/or ir^M 
co,a,zaM. Ccurt of Small CeL,!^ 

breao\™r “a"^r„S^ 7 ^ 0 "“'; T?”""' 

a“ad^ pts .7, 

and othor oxponses nnd loaa proaocution 

dn,“'^?\l';“^rati,rSu “c‘i7/ 

amt waa not oofniizablo br a SnmM Ibe 

SoGnaa » Ban Up 2fr7AT O 

Punjab colonisation ofVn., 

o{ fsrirs: 

.Tact'r"'"’* Cc 'jz:' 

bia aquara of Und*i^’ favo7“oM!^^ d7“”G ‘'®''‘"‘> 
1912 the Punjab Coloni Jtron /f r In 

Act came into force and mil Lands 

..-a ao,„.od ptorr^^ta^Xr‘i'n^ [^rd^‘‘d 

tho^titara oX'n'ir^'btr ba'd'"^ “T!'-™ 

Colonisation of OovernmonTt'^lidrA"! **’» 

—Act (I Of 1914) O^i? 

llUgal poMsffaion of liquor arul diuiiy* ® * 

—Jwnt ou»n€rs, UihUHy of. apparatus 

» house Qnd^Md°^in** ^’iX of 

tilling appara n* aJ r ‘ l>o«t hq„or and dis- 

further to connect him wUrtho XXS- 

it, aro four.d''in o*’houso^wXh'‘-^ /or manufacturing 
pation of n huXand X, <*®o»- 

la tho hnaband, tho l„„o, IZf'rol^ZZ 


fni!l''!r^‘“ possession of the articles. The wife 
^ection 61 omo'knjXE'idso” a'S '"l “b!s.“X 

!i?h ‘ ® <SlXthly)_Pr^iipf 

suit'fXZ*'“*’®V'* 'S entitled to maintain a 

uit pro.oraptioaofan adjacent house oven though 

u the co-owners do not join in the suit. L lull 
^.Noe,HEMRAJ.I9P L It I92I:12P.\VR192 ICr243 

,r,t, n Joint teal/, ujier of 

xohethcr casement, * 

The existence of a joint wall between two houses 
8 not an easement within tho meaning of section 16 
• fifthly, of the Punjab Pre-emption Act. 

The owner of a house haying a joint wall with 
another house can use that wall in any roa^abio 
manner but by such user ho does not aenuT™ any 

7« g ";., zzrsz sz: *■ 

0?’ll ^'•'® ^•^STOM —AdoI'IIOX B2 

f o! sw, i it “ «'«•»'« Co*, (Act 

iJuhZc ■” “““ “ a«a 

«h?,. n,^ ^ ovidenco a transfer of owner 

fX’- ^ ovidenco or indications 

forth* that^th^^°°^ time and possession and so 

transfer ownership!"'"! r!/naL'"’‘and"XatjVat 

sale deedplaco of a 

dGGCG Of i?Zt ‘ZLZtZ7Zp7^iyt 

mforrod from tho totality of facts STd 8 
L ^ wr'' •■■ BBiStta W»«i.v ,22 Do® 

”^1®*''®*'°"’ Co!? 

Regrlsti-atlon Act (XVl of 1908 ® 

S. 17—J/yrfyojftf, equ,fubU\ by deposit of titU.,Uedi 

Where an equitable mortgage is created by doDoait 
of titlo-doods. a momomndum recording the doLsit 
and the purpose for which it is made doosXot 
require registration, for such a document dX lot 

, SS. I7» 49— Lease, unro^istorad fr.,. 

to, than a yoar, admissibility of, to prey! 'harar 
tor of possession. See TaANsma or raofa.rvTcT. 

by7»!“S‘=1s-1;;-S 

m evidence in a suit in British Indfn ,7“"*'*®'®*° 
merely of its non.rt..gistration, os tlm RoLS-““ 

o"ntiSo“ Br"iLl?Tn‘r„““"« ~ 

.. Nav,., V.:.«trA„.nGA Ha^S^ 

978 
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Rellgrlous endowment — Contract icUh 

ehebait of thakur, whether terminates on death 
0 ) shobait, 

Contracts in respect of dedicated property entered 
into by the shchaxt of anot in his personal 
capacity but as shehait, do not terminate on the 
deatli of such shchait. C Dasrathi Ciiatterjeh v. 
Asrr Mohan Ghosh, 24 C. VV. N. 879 126 

' Rcsnmplion by Qovernment—Frei-h grant to 
Committer—Coxnmittec, poner of, toappoinl (ruitec. 
The Govoniment, tinding that endowrnents~to a 
temple by previous rulers were mismanaged, 
resumed the endowments and made a fresh grunt 
to the temple by donating the hinds to the Temple 
Committee, and asked them "to make satisfactory 
arrangements for the duo performaaco of the 
service, etc." The Committee appointed the plaintiff 
as the trustee, nod the fjiiestion was whether ho 
had been validly apiiointed; 

llrld, that the Government, ns grantor, had given 
ample power to (he (.'ommitteo not only to see that 
the services were properly conducted but also to 
appoint competent men to supervise the performance 
of those services, and that the appointment of the 
plaintiff by the Committee was a valid nppointiiient. 
M PAI.AYAKAY,\r, SWAMI SANGUMUOESWARAH V. 

Vkyinramhtui-I’ li.DAi, 12L. W.;-<24 183 

- Temple properties, fees? of, by trustee _ 

Permanent tenancy — Presumption — Burden of proof. 

In respect of temple properties leased out by the 
trustees of the temple, the pi'esumpthm is against 
the cxietonco of a pernianont tenancy, and the 
burden of proving such a tenancy is upon those who 
allege its existence. IVl Chinna.mmam. e. Pat.na- 
NAHAPATHV tllETriAK, 12 L. W. 191; 1920) M. W N 
682 241 
Rellgrlous Institutlon-Darbar Sahib at 

ylmri/Mur— (Jranthi, o^icc of, whether rcliyioitK— 
Appointment of granthi, mode of—OJ}ice, whether 

dcKccndilde inheritance — Son, whether can suecced _ 

Singh, who in-^Inlanl, whether can be Singh. 

The office of the ijr««(/ii of the Diriar Sahib at 
Amritsar is a religious oflico and is not a descendible 
inheritance, so that a son, merely ns a son, is not 
entitled to succeed to the office. 

Initiation n.s a chela is a ni'ccssary condition for 
thn appointment of a yrnnthi. Tho other necossary 
conditions are nomination, election and installation 
In order to bo qualified for tho office of a granthi 
it necessary that tho candidate must bo agood Sikh 
and a properly initiated Singh. A Sikh is created a 
Singh by tho ceremony called khanda ka pahui or 
baptism by tho sword. This ceremony involves the 
uttering of certain mantras by the candidate and tho 
wearing of tho five Ks, therefore, an infant cannot 
become a Sinj;/i. L Indar Sinoii v Fatkh Sinuh, 

1 L. 611 721 

■ Golden Temple, AmrUtar —Granthi— Succce- 

exon to property acquired by Omnthi— Setf-nequtei^ 
lion o/Granthi— Judgment, previous, n/lmisribility of. 

A person who holds tlio office of granthi of tho 
Golden Temple ot Aiuritsor is at liberty to spend tho 
income of his olfico in any manner ho p!oaHOH,an(I is 
not bound to spend any portion of it in charity. If 
ho acijiiiios property out of buch income, ho is freo 
to dispoBo of it au liu thinks bot.t, and nnlovs such 
jjroperty isdedlculed by him to religious purposes, 
the property descends on his death to his natural 
heirs according to tho usual rule of ioheritunvo. 


Rellgrlous institution —conoid. 

Whore, however, a granthi succeode to property from 
another gianthi to tho exclusion of natural heirs, 
there is a presumption that such property has been 
dedicated to religious uses, ovon in the absonco of 
positive evidence of actual dedication. 

A judgment in n suit holding that tho pixiperty 
attuched to tho olBco of jran/hf is wakf and inalion- 
able, is admissible in a subsequent suit for tho purpose 
of showing that at the time it was given the right of 
tho granthi to alicnato .was called in question. L 
iNiiKit SiNOH I'. Fattkh Sixuh, 1 L. 640 734 

Res judicata — Execution of decree—Mortgage- 
decree - Final decree, absence of — Decree-holder 
directed to obtain final decree —Subsequent applica¬ 
tion for execution without final decree, whether 
barred. 

In execution of a mortgago-docroo tho decree* 
bolder wa.s directed to obtain a final decree for solo 
before execution could issue. Without obtaining 
such a decree he again applied for execution and 
his application was allowed : 

Held, that thn application was not maintainable 
in consoquonco of his failure to comply with tho 
Court’s order to obtain a final decree, which order 
was binding on him. IVl RamaliNOA Rowthan v. 
IiiKAMiM Sahih, 12 L. W. 3* 161 

' iVci'ious rent suit— Subsequent suit tor 
possession —.\ppcal, second—Point involving question 
of fact, tehclher can be raised for first time. 

A decision in o rent suit as to tho length of tho 
defendant’s occupation, tho main issue in which was 
whether tho relationship of landlord and tenant 
existed between the parties, does not operate as 
rex judicata to bar a subsequent suit between tho 
same parties to recover possession by ejectment, 
the ninin issue in wliioli is, whether plaintiff’s pos¬ 
session is within 12 years of tho institution of tho 
suit. 

A point involving a question of foot not taken in 
tho Courts liclovv cannot bo raised in second appeal 
for tho first time J 
Romksh Ohanura Das 

Rent, rate of, decision 


DiNESH ClIASDRA BANBW*** ^ 

310 


to, Z®'’ 


as 


enhancement—Sub.'a'quent suit for rent^“Prrv\ 
decision, effect of. ,. » 

III a suit for onliancomont of rent tho (jues 
tho rate of rent is an issue which must nowssa j 
bo decided by tho Court, and tho oiirt s dooision 

that point would oporato as rssjuJicota in n 

qnont suit for rent in which tho same qiioitioii 
issue. C Kiran Chandra v. Bono Beiiari 

Restriction of Habitual Offenders 

(Punjab) Act (i/ of l6IB)f ss. 4f / 

CrimiBflt proesduro Code (Act V of •• 1*^ 

proceediti^i undcr^Ord^r of mtrictionf ^ 

Wh^TrTnrocoodings wore atartod against a person 
iiiidor soclion llOoftho Criniinol Prowduro Codo 
ami at tho very close <»f tho ,t,. 

calling upon him to show cause to 

Magistrate passed an ‘‘rdor of reslnotioii ag jnst 
him under tho Punjab UoaLriction of Unbitua 

Offftndora Act : • ♦ t* tr» 

Held, thfit tho SfaRistrato had 
make the onler of rostilctlon. L KANWsn 
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Restriction of-Habitual Offenders 
(Punjab) Act —concld. 

Empebob, 2i Cr. L. J. 144; 3 U. P. L. B. (L.)3; 

7 p. w. K. 1621 Cb. 656 

■ S» 8 — Oriier of reMtricttQn for period exceed¬ 
ing one year-—Confirmation 6 y Beeeiona Judge, 
whether neeeetary. 

An order of restriction for a period cxccodin;; 
one year passed under tho provisions of the 
Bcstriction of llabitoal Offcodors (Punjab) Act does 
not stand in need of any condnnation by tho Sessions 
Judge. L Eupkbob v. Sdhbla, 1 L. 0I4)22Cb. L. J. 
Iff; 17 P. L. R. 1921} 6 P. W. B. 1921 Cb. 4] 2 
Kevislon—Ac</ui((al, order of—Uigh Court, inter. 
jerence by, 

Uq 1 o 88 tho BottiDg a 0 ido of an ordor of ocqaittal 
is urgoutly (lomandod iu tho intorosts of public 
justice the High Court will not, in tho oxcrciso of its 
powers of roTisioni set aside such an order. C 
Pbahatua Nath v. P. C, Laiiibi, 4? C, 818^ 22 Cb U 
J. 6 37 

Right of way I net appurtenant to dominant 
tenement, nature of. 

Private rights of way, not appurtenant to a 
dominant tenement, like public rights of way, aro 
not easements but rights in gross and can be 
enforced as such. C Balai Chaxu Pal v. Pancuu 
.Gopal Seal 319 

Riparian owners. right$ of^Naiurai 

and artificial streams, difference bcticcen—Water 
tpreading ilaelf along ficMn and again running in 
tlcfinite channel, whether stream, 

Tbo rights of riparian owners to natural streams 
are somewhat difforont front their rights to ivator 
flowing through artificial water courses. The 
natural rights do not depend upon a grant or 
upon tho ownership of the soil of tho stream, but 
are jure nalura: incident to tho ownership of tho soil 
of tbo land abutting upon the stream. Tho 
rights to water flowing through artificial water 
courses are rights of easement, and must rest on 
sonio grantor arrangement, either proved or pro. 
sumod, from, or with tho owners of tho lands from 
which tho water is artificially brought, or on some 
otbor legal origin, 

The proper inference from tho user of tho water of 
o natural stream though flowing in an artificiol 
obsDDol 10 tbat tbo artiQoial ohanncl bad boon 
origiimlly constructed upon tho terms that all tho 
propiiotors of lands situated on tho artificial obannol 
should have tho same rights in regard to tho nso of 
tho water as they would have had if tbo stream 
hod boon a natural ono. 

Where tbo channel of a stream continues as a 
doflnito water course up to a certain point, and 
then spreads along certain fields, butlon emerging 
from those fields it again runs as a definite ivater 
Murso, the identity of the water is not dostroyod and 
B remains the subject of riparian rights, Pat 
SiKou V. Hasoman Sinoh, 0 P. L. J. 61 
•2 P. h. T. 122 929 

■ » fighte of, nature and extent of. 

Tho right of a riparian owner does not depend on 
the ownership of tho soil of tho stream, It belongs 
to tho proprietor of tbo adjoining land as a natural 
iDoIdont to tbo right of tho soil boloagiug to him 
and ho is ootillod to tho benefit of it, as be is to 
afl other natural advantages belonging to the land, 
of which ho is tho owner It is not based on pro* 


Riparian owners-coacid. 


scnption or a presumed grant, but rests on tho 
natural advantages arising from the situation. 7 ho 
stream may bo permanent or intermittent; but so 
long as It has a natural origin and flows in a known 
or defined channel, the right of a riparian owner to 
use Its water, when it flows alongside his land 
continues unaffected. In addition to the right to 
take the water when the water flows adjoining his 
land, a person may also have an easement to go 
Mross tho land of another, when tho water recedes • 
but such a user can only be claimed by virtue of 
prescription or custom. O Lachumi Nabayax w 
Gaxca BAKHsn SiNCiF, 7 0. L. J. 203; 2 C7. p. L. R* 
(J. C ) 103 

Road Cess Relurn-Bhaoii und ,ZZ 

turned^Rent^ xchethtr can be reecvered. 

The fact that bhaoli is not mentioned with respect 

Return would not 
debar the landlord from claiming produce rent for tho 

same. Pat Nand Lal StNOH v. Rami-hal Si.vcii 


Rubkarl. whether decree~E.toctition— Limit^ 

Uon, Urminu* a quo. See Civil PaocEDirsK Conv 

b2(V^ wvsrr* 

Sale orffoods —(Jootis ordered despatched to 
buyer^ReJiMl to take delitxri^Suit to reeoicr 
jTice, whether fn<Tintaina6/e. 

In a COSO where damages are claimed for breach 

of a contract they become duo on the dale when tho 
contract is broken, and must bo calculated with 
roferonce to the rates prevailing on that date but 
whore tho suit is for tho recovery of tho price of 
goods sold, this consideration does not apply, \\ here 
ascertained goods aro sold and are despatched to 
tho buyer, but tho latter refuses to take delivery of 
tho goods, tho seller is entitled to sue him for the 
price of tho goods. L Scrjan Mal-Kishan Cbano 
r. Gian CitANp.CinRA.vji Lal 877 

- Principal and agent^Ooode rent in 

exeeet of quantity ordered—Ooode sent of inferior 
quality—Agent, whether can recover price oj goods 
—Principal, whether bound to accept part perlorm. 
ance. 

An agent on gonoml grounds is entitled to 
ro-imbursomcot and indemnity by bis principal, 
but only on tbo condition that ho has acted’ 
within tho scope of his directions. 

A promisee is not bound to accept part perform, 
aoco of a contract. 

Dofoudant sent an order for 25,000 hides of a 
particular quality to plaintiff, his agent. Plaintiff 
sent 87,^'CO hides of different qualities, of which 
only a small number corresponded with the quality 
ordered. Defendant rofusod to tako delivery of tho 
consignment ; 

Held, (I) that tho plaintiff had not substantially 
complied with defendant's order; 

(2) that tho defendant was not bound to accept 
that portion of tho consignment tho quality of 
which coricspoiidod with tho quality ordered ; 

(8) that the plaintiff was not entitled to recover 
anything from dofondunt. L Suam.is Din Meiir 
Bakuah i>. Aoha Uouaved Khalil 971 


-— irorranty of quality—Re-sale—Buyer, duty 

of, to ttsrertain contents—Negligence—Danusges 

whether can be claimed, 
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Where there has heoa a ro-sale, iu order to re- 
cover special damages for a breach of warrant? it ig 
necessary that the buyer should not have been 
negligent in failing to detect the inferiority of the 
goods before ho re-sells or deals with them. 

One 3. sold two cases said to contain muslin of a 
particular description and lying at Karachi to 
coi tain persons by making over the relative docu- 
ments. The vendees pas.sod on the goods in a 
similar manner until they wero bought bv the 
defendant firm K. C. on tho 17th May 1918 They 
sold It to a firm B.J. on tho 19th K.C. had never 
taken ddivory of tho cases at Karachi but B J 
took delivery on tho ;Oth May On tho 2Sth 
July 1918 J. sold those coses to //. 5 and gave 
thorn delivery on the Hist. 7/ S . however, did not 
open these ^ses till early in Soptombor 1918 when 
they were found to contain muslin of a different 
description. On the 22nd October U.J. wrote to 
if. (7. claiming damages which not having boon 
paid, they instituted the present suit • 

IMd that, although tho sale by tho defendants 
carried with it an implied warranty that tho cases 
contained muslin of a particular quality, tho plaint- 
iffs ought to have ascertained earlier whether the 
contents of tho cases corresponded with the invoice 
^a^'Tig been negligent, they were not 
entitled to recover any dainagos. L Fir.m Kotu 
MA t-CuAiuy Da.hv. Firm Uihari LAr,.jA(ii;A Mai 
22 1. L. R. Ifi’ilj 16 P. W. R 1021 42<i 

pcrSor,„ ,„vk,z 

hjectmciU^hoUcc to quit, xchether /icccMary 
On failure to perform tho service, a service 
teiiurcholder Incomes a trespasser, and is not 
entitled to a notice to quit before cjoctmont Pat 

Wazjr Noma.n t.. Ram Prasad Lai. ' cqo 

Specific performance-Saj,.ci«,i 

Uve Jor non.rcgulrnlwn—Decd, whether can be 
regarded an agreement to fell—Suit for gnecifte ver 
formnnee, whether maintainable. 

A snlo-dpod which liocomes inoperative bv 
reason of non-registration owing to tho plaintiff’s 
default cannot l>o treafed as an agreement to sell 
and thus form the basis of a suit for specifio 
performance of tho contract of sale. IVT Tmayarmuai 
V. LAKsniMi A.M.MAI,, '2L. W. lOI: (1920 M. W V* 
457: 39M L. J, 181| 43 M. 822 417 

Specific Relief Act (I of 1877), 

8i 27 ^Tran^fcr of Property Act IV of I8«2) 

*. 54 —Agreement to sell properfg epecifxcalltj ileviHed 
— Death of vendor before ealc, effect of—Speci/tc 
I>erformance, decree for, against whom to be made. 
Where a person makes rii agreement to sell 
property which ho has already Bpooiilcally devised 
and dies before tho sale takes place, tho vendee is 
entitled to enforce tho agrooment specifically against 
Uio doviseo and to obtain a conveyance from him 
B Ganua Rama u. Hakharax Raiiaji, 22 Bom L r 

liOe ■ jgg 


Specific Relief Act-mndd. 

i..ii;nction entitliDg him to rocoive alma to th. 
©xolusicn of oth6r bcpgors. 

The Mahahrahmins who’ solicit alms from pious 
us on the bank of tho (Jangos river at Allaha 
Ud are begf^rs, and as such have no legal tlltts’ 
A Baks, e. KANiiiVA. 18 A. L. J. 9S3, % T 1^9 

— s. 42, proviso, fcope of ^Declaration 
suit for-Con,e>iuential relief not asked-^Proccduri 
—Amendment of plaint. ‘'tvuurc 

Infl’^ dismissed by an Appel. 

mlreW “for"" I ‘"’‘"8 

merely for a declaratory decree and no con^ 

sequential relief whore that objection has never 

been taken by the defendants to tho suit The 

plaintiff should in such a case bo allowed an 

opportunity of amending his plaint. 

Section 42 of tho Specifio Relief Act does not 
require a plaintiff to include in his pmyTovo^ 
re lef or every claim that ho can make ogafost oloVy 
Person but it only requires that he should 

^nt ^i’n ?h * PO'-ticular defend- 

ant in the suit. L B S. T K. CnEm Firm e 

BAi,AsLM)ABA.y. 10 L. R. R. 199 13 Bdb. L. T. I( 0 

__ -> 809 

HindiM AW, Vrithi 271 


——“ S, 42--Mahabrahmin, sla/us of^Right to 

receive alms, declaration as to, whether can be 
obtained. 

Inasmuch as tho right to bog, or a beggar's 
right to roooivo alms, docs not constitute property 
as It 11 andorstood in law, a beggar cannot, under 
section 42 of the flpocifle Relief Art, obtain an 


* A\y. VRiTIll A. i \ 

s- 36- «PP'<- 

of Act ' executed previous to passing 

The admission in evidence of a document cannot, 
nLnH of tho stamp Act, bo subso- 

stlTm! ^A ground that under tho 

S amp Act 11 , form at tho dato of its oiocution-in 

QiifT of tho dooumont was in. 

loion y 9t4impc(I| as that sootion is an applicablo 
to (locumonts of tho jeara whoo tho Act of IhiO 
in orco as it is to insutHoiootlr stamped 
documents under tho Act in which it is oontainVd. 
^ mi,ratan Mitra V. Arddl Gori’R Oazi, 32 0. L. J. 

75 ' 2 

Succession Act (X of 1865), s. 46 . 

OSS Will—E xKccTioN, raoor ok 8f4 

niaPi rvidentiary ivifus of-^Record of 

JOghtA rntry m, xohether operat^e h$tu>een landlorde 
of nctyhbouriny cutata. 

Alaps and Surrojs in India for roronuo pur¬ 
poses are ofBoial documents prepared hy com* 
potent persons and with such publicity and noUco 
to persons iiiteroatod as to bo admissible as ralu- 
ablo ovidonco of tho state of things at the time 
they were made. Thoroforo, unless snob a map is 
shown to bo wrong it may bo properly judicially 
received in CTidocco as correct when made. 

An entry in tho Ilooord of Rights operates la tlio 
same way botwoon landlords of oeighbonriog estates 
as between landlord and touant, or between land* 
lords of tho same estate or I^twoen tenant and 
tenant. Pat Dim Waicjlan v. Deo NiNDiN Peosao, 

6 P. I, J. 681, 2l\ L. T 81 29b 

Temple lands- -Orant in favour of menial 
servant, nature of—8ervant, whether trustee— 
Resumption of lands—Suit hy manager in his own 
name, maintainability of. 

Whore a menial servant of a temple bolds no 
ofilco of a horoditary obaraotor and is romaoerotod 
for tho porformanco of hit duties by tho use of 
certain lands on payment of an annual com th# 
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““"“S’’*' .“f ‘ « tho 

.”u/^‘ro‘‘be“‘bZgu”* 

Bchodule and to r<ftfr.r fi ^ ^ l^rnjfl mi a 

the ordor BO L 

ThoBo torme which ^i jurisdiction. 

Third **Dartv'°ni?®‘ 16 

a.iTnS fhrVo“fo„''d:rt^,r‘'“‘“ ■“ 

P«ly pwooading. hi els 

taxed no against the thirri should be 

and client and the costa between solicitor 

lags as between par" “and part, 

e.« ELJM,u.TIi 

I s« I'.rrEE, P„ENI Box.), Te 12 If 

'?88l^fSs°4 Act (IV Of 

10C8J, m.^ 17 . (XVI of 

a year. admi„,bility of, tTprX*'** 
posituion. ^ ® prove character of 

An unregistered deed of leajiA /«.. \ 
jear is admisBible in eridence to nrl )u®* “ 

P^^’rtnrwhfcV^""" o' of 

ment in order to hare ^th «t '7'‘tten instru- 

leas than a 70 W mast h^ •^ 
taken to have boenTnaart^H^'^'^^'®.'* »>o 

Begistration Aot Suoh a^t^ *" 
required bj aeotion }7of til ^ document 

be registeiid anTsectiol 5S 

“0 application to it. m RAiiA^^Lnn^ ^“^® 

Batbo, (19201 M. W N 7ii Jo ? 'o ’■• ®o"«o 

L.J. 089,20 M.l;t.V«M:*66' 


Transfer of Property Act-oontd, 

Section 6 (h) (2) of the amended Transfer of 

Section 43 of the Transfer of Propert, Act !.«• 
intended to benefit onlj transferees who ^ 
been really misled cannot be taken advanta-o ohiv 
a transferee who is not proved to have bee'^^/sS 
by tho erroneous representation of thn 
na to tho latter’s power to transfer IVI tr 

OKEEua ... clrauu, ,? l'‘Tm 


_s e/hws\ 

i»urpoMachiffye/_y ®'’ ‘”'"orfiipMrpo«-. 

^'^re of traneactUm, * «A«t/,rr can di^p^te 

immoral or ^ tranaaotion for an 
disputing the tranaaction*^ if ; ® ®8^PPud from 

purpose for which it 1^,, O'“ulu^ful 

oarri«^ out. In anch^ entered into has been 

iot^rf^ro at hla inatAn^v* ^ Court will not 

effects of tho trausMtim)!^ ” the legal 


lu.} I.>r ^,^3—rrans/cf in fraud of creditor deeJe^ 
1M reclaim by transferee, dismissal of^SuU to 

Kc’t aside order on claim petition—Plea hL 1 J 

voidable by dccrar-hoidcr.^omALcp 0 “ 

“ *® open to an attaching decree.holder to nlend ,• 

deforce to a o„it by tho alienoo from tho j^J^oLt 
debtor whose claim has boon roiootod \l,f. 
r .n^for to him was fraoduleot nador .eotio 63 o 1 

m! wrN^“l7"r 3yM“L” f 8^-?8 ''9 " 

43 M. 7e0i 12 \. w. 476 ^ ® “• ^ '7a- 

* At f*» Act (JVi of Iflfla, 

f. 47-.5o/c.<iee(f, xchether operative from A 

o^cutionordateofreyUtratiZ 

Under section 64 of tho Transfer nf a 

acquisition of ownership can be effected 
registered convoyanco and tho title does nof “ 
to the vendee until the eale-deed is reristerid Af^““ 

tored no title vests in the vendee aod a eo^t br^n^h; 
in respect of tho property after the ezeeni' 
the wtie.deod hot before it. ro^s ™tior 1 °° 
be affeeted thereby, Pat tTeoTs.T s.v "a ”? 
OotaNsasti,, 6P.L.J.7-5t 2 P. f,. t. 

‘ CA 

net 

whether Bfi^iVnf to pass title. ^ ^7«*^ration, 
Where neither the doed of sale nor «,w-» 
of tho property sold is delivered to tho voyoe “nd 
no considorat.on passes, tho mere rogistration of tol 
deed of sale does not oporato to pass the tilb. to tf 
vendee. Pat Ra.u Mahto.v HossAri; Mu^ 

S« 56i applicability of, ® ^ ^ 

f v*a A a-Ak M *lf •_ Ji 


The rule of marshadine in tho caAn nf 
embodied in section 66 of tho Transffr “If”’ 
port/ Act, has no application as between purohrji?* 
and piirchosor. the provisions of that sect£n k!?®*^ 
limited to the case in which the nartv . 
marshalling is a purchasor, and tho^ n^Jtv 
whom it is claimed is the original mErt« ^‘“1^ 

D,» D.v.e 0 . a„asaa„ e.e, IsTl rfsfr« t. 

67 

— P08$^^n 
icMh^r can 6e 
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Transfer of Property Act— contd. 

Where under a usufructuary mortgage the mort. 
gaged property is made security only for the amount 
borrowed and not for interest, and the mortgagee is 
to have jmssessioii and enjoyment of the protits of 
the mortgaged property in lieu of interest, which is 
not made payable otherwise, and the mortgagee does 
not take any stops to obtain possession of the mort. 
gaged property, he loses bis right to interest. B 
Manikcham) Magasx-iund u. R.VNC.vprA Koniuppa. 
22 Bom. L. a. 14-15; 46 B. 633 7 65 

— s, 60 — — Redfmpdon—Clog on 

c-iuity of redemption—Englisk rule, lohether appli¬ 
cable in India—Redemption not to take place so 
long ai there are fruit trees standing on land, whether 
clog-^Suit brought while trees are standing, whether 
maintainable. 

Tho rule of English l aw regarding a clog on the 
equity of redemption is not applicable in India. 

A provision in a inortgnge-doed that the mort¬ 
gage shall not Iw redeemed so long ns there are 
fruit trees standing on tho mortgaged land which 
have iKJon planted by tho morlgagoo is not a clog 
oji tlio equity of redemption, ancl a suit for redomp- 
tion brought while such trees are standing on tho 
land is premature. B Gknu Tukabam v. Nabayan 
Bac.iiu, 22 Bom. L. R. 1147; 46 B. 117 

- s» GO—Mortgage—’Redemption, suit Jor— 
Tender of mnrtgngc-money before suit, whether 
necessary. 

All that section CO *>f tho Tronsfor of Property 
Act means is that there is an inherent right in 
tho mortgagor to require tho mortgagee to deliver 
tho mortgago-doed, etc .when tho mortgagor pays tho 
amount doe at a proper tuno and place. It does 
not necoB^rily moan that before a suit for redemp¬ 
tion can ho instituted tho amount must l>o paid 
or tondcrod. In oilier words his right to clnini 
redemption on payment of the nmrtgogo-monoy 
oxists, although ho has not yet made any tender, 
provided tho mortgage monoy has liecomo payable. 
Where tho mortgage-money is stated to have boon 
satisflod out of tho usufruct, a tender would obviously 
1.0 out of question, A Bait Sinuh u. Bkhari Lai^ 
18 A. L. J. 947- 43 A. 9") -- 3 ^ 

g, 7S— Mortgage—Mortgaged property ac- 
mured under Land Acquisition Act - Injunction, suit 
for, by mortgagee, restraining mortgagor from 
recehing romi>enstilio/i, mointainahility of. 

Section 73 of tho Transfer of Property Act is 
applicable to a case where the mortgaged property 
is acquired under tho provisions of tho Land 

Acquisition Act. . - ^ 

\koro, iltiring the pendency of a mortgage-suit. 

a i.orti<.ri of tlm mortgaged property was acquired 

under tho band Acquisition Act and tho mortgagee 

brought a suit for an injiinotion restraining tho 

mortgagor from Uking out tho coinponsation-inoney 

in respect of tho portion acquired : 

Meld that the suit was maintainable and must 
succeed. PatAsHOTOSH Raiv. Bado Lau Jroxoai^ 

6P L. J. 66r; 2 P. L. T. MO 513 

_ S8. 106, 107 — Lease for life — Registta- 

tion, whether necessary. . , , 

A lease for life can only bo granted by a registered 
instrument under section lt»7 of tho Transfer of 
Property Act. Pat Wazir Nonian v. Ram Pb^sao 

Lal 
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-^S. 108 —Landlord and tenant —Destruction 

of building—Negligence — Tenant, Uability of— 
Notice, whether necessary—Tenant determining 
tenancy, effect of. 

Tho destruction of a building owing to the 
nogligouco of a tenant renders the tenant liable 
for damages. 

VVlicn a tenant elects to determine the tenancy 
under section 108 (c) of tho Transfer of Property 
Act, such 1 ‘leotion amounts to a waiver of the 
notice calling on him to restore tho property required 
by section 108 (m)of that Act, 

A I'onted certain premises ill which ho had stored 
a largo number of bales of piece goods, and put a 
watchmau in charge, who, one night, lib a banging 
lam[i in tho hall in close proximity to the bales of 
piece goods, locked up tho promises and went away 
intending to return and sloop there. On his return 
he fouiiil tho promijos destroyed by fire : 

Ueld, that the Are was caused through tho 
ilefault of A.’s servant in leaving a lighted lamp 
unattended for some hours; that such default amount¬ 
ed to a negligent act, aud that A was bound to 
make good the damage caused under section 108 (m) 
of tho Transfer of Property Act. IVI Oibrabidoss 
Raiieuki-shenross V Povnu Pii.Lai, 12 L. W. 19; H9 M. 
L. J. 233; 28 M. li T.461 252 

S. I I 2 - Fislierie,*, lease of—Lease, for* 
Jeiture of —Waiver of forfeiture. 

Plaintiff obtained certain tisherios on lease 
tho Govornmont on tho condition that tlioy should 
not be transferred without tho poriniflsiou of the 
Deputy Commissioner. In I90S tho plaintiff subde 
tho (ishorios and thereby incurred a forfmtiiro 
of his lease and, owing to this, tho Deputy Com¬ 
missioner in 1911 cancelled tho lease. It “ppiwro 

that rent for a period subsoquoiit to the plwntiu 

granting tho sub-loaso and before canooHation o 
tho loose, and for tho period subsoqoout thereto 
hud not only boon accepted but was 
attaching tho moveable property of the plotn i • 
Held, that, having roganl to tho provisions o 
section 112 of the Transfer of Property Act, taere 
was a waiver of tho forfeiture and 
was entitled to a declaration of ^ 

fisheries under tho loose, and to possession ' 

C Rasania KuMAuCnownnaRi v. SscBitTABYor 

-S. I l^-I^ase-Forfeitare, relief against, 

rule a$ to . 

No hard and fast rule can bo laid down as , 

against a forfeiture olauso in nloaso, but ^ 
principle of ef|uity is, that the * oiirt wi r 
against forfeiture unless the tenant J"", 
fometbiiig to forfeit liis right to 
within tho principles of equity. 3 ii'lA.qOj 
OOVIND V. SlTARAM IIANMANT. 22 BoM L. «■ 

4) B.800 ' ^ 

U. P. Electoral Rules, r. 11. (2)-' 

Declaration appointing 
presence of Attesting Officer, 
nomination involid-Sl^don 

nbUity of, against order of Retumtng Officer J 
tor, liability of, for eoels. onde*" 

Tho mere fact that a declaration m^e 
rule 11 U) P' by a can 
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U. P. Electoral Rules — conoid. 

diitu uppoioting bimsolf hia Election Agent ia not 
uigiiod by him in Iho prosecob of the Attesting 
Olii?or, does not render the Dominntion of such 
ouiididnto inyalid. When the declaration has been 
lUed by a candidate, the presumption is that that 
cao'lidato asserts that tho signature on the declaration 
is hi.s onru, and the Attesting Officer will accept this 
position until some person interested has made an 
objection. 

An election petition is maintaiimblo against the 
urdor of a Boturning Officer declaring the nomination 
of a candidate inralid. 

Wliero an objection is died to the nomioation of a 
candidate, and such nomination is declared invalid, 
tho objootor is liable for costs upon an election petition 
ngunstsuoh doolaration, in the event of tho potitiun 
being decided against him. U P Shacib Ali u. 

Auul'l IIakim 84S 

Upanayanam ceremony, pcr/ormanc^ 

of, whtn talid—lrrcgiilar performance oj ceremony, 
wlicfLer bar to adoption. 

lu order to render tho OiMnayanam ceremony 
of a boy valid, it must be performed by the 
father, or, in his absence, by another kinsman in 
tho family to which tho boy ooncornod actually 
belongs, the porformanco of tho ceremony in a 
family which tho boy has not entered is invalid, 
and tho irregular performance of tho ceremony in 
a family into which tho boy is wrongly believed to 
have entered is a nullity, and is no bar to the 
subsequent adoption of tho boy into that family. 
M WuBBvo Uanoanatakamka Qabu V. Ryam 
SOMASCNDABA Rao, 43 M. 67G ^9 

Vendor and purchaser — Purcha*er, 

failure of, to complete contract — Barncat-money, 
whether forfeited. 

Wboro a contract of sib spioitically provides 
that tho whole of tho oaraost«muaoy deposited by 
tho vondoo shall be forfeited in the event of his 
failing to pay tho balance of tho considoratiun- 
money within a stipulated period, aud it is found 
that not only was he not in a position to pay that 
incuoy, but that ho never offered to pay, either 
within tho time fixed or at auy time afterwards, 
the balaaoo of tho p'irohase*moaoy, ho is nut 
oatitled to recover tho oar(i 08 t<moaoy paid by him. 
U Atul Cuanuba Kunuu v. Sabat Oqa.vdba Laua 
24 0. V7. N.937 215 

* Title, want of, in vendor^Vendee, riyht of, to 
damages. 

Whore the litlo of a vendor of laud is superseded 
by a superior litlo, tho vendee is only entitlod to 
bo indomnifiod in damages for breach of warranty- 
uf title, and to ask that the damages bo assessed at 
the onhaocod value of land at the time of tho suit, 
llo is not entitled to recover the'property which his 
vendor has obtained in substicution for the property 
sold. M DllADA SaQIO V. &IUUAMBA1) SULTAN SAIIIU, 

U920J M. W. N. 710; 12 L. W.603, 80 M. L. J.70fi 
4iM. 167 ' 311 

Waiver—Question of fact—Appeal, sooond — 
Question whether can be raised—Limiution. 8ee 
l.SSTAbMBNT UkcBKK 607 

Warrant, AMCutien of, by person other than the 
one to whom it is addrssssd, legality $f. 
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Warrant »concld. 


Wiit^re a warrant addressed to the bailiff of tho 
Court was executed by a Naib Nazir and process, 
servers without any endorsement by tho bailiff • 

Held, th a the service of the warrant was illegal. 
L. Gbasita Mal V. Empebob, 22 Cr L. J. 145 849 

Water, damage caused by flow of—Suit to recover 

tiamiges, mainlainability of—Rights of owners oi 
land ' 

An owner of property is entitled to protect him. 
self against water which he has not brought on 
his land himself. Ho is entitled to divert water 
which threatona to do damago to his land. Like- 
wise, his neighbours have a right to protect them, 
solves against water which threatens to do damage 
to thoir proportioa, ^ 

Whore the plaintiff and the defendant have 
equal nghts to protect their own properties by 
turning tho w.ater which threatens to dow over 
thoir lands in times of flood into a ditch and in 
consequence of that tho combined water which 
would otherwise have gone on to thoir rospeotivo 
lands causes damage to tho banks of tho ditch on 
oithor aide, it is tho business of both parties to 
protect themselves against damago which mav 
resnlt when thoro is an ezooss flow of waUar in 
the ditoh, and neither party can, in such a caso 
have a cause of oction against tho other Q 
Shidbamappa i’. Mauoued Vusap, 22 Bon. L. R *1107 

391 

Will, construction of—Ufe-interest, forfeiture of— 

^tnatnderman, suit by, to recover estate—Limita. 
non. 

A testator by his Will gave oortain properties to 
his mother and widow absolutely and further 
provided that— ^ 

"Tho tank and tho homestead which belongs 
to me will remain in half and half share in possession 
of my mother and my wife but they will not 
have the power to soli the properties. On the 

death of both my heirs will get it. If in the 

moantimo they go olsowhore by leaving my home- 
stood they will not got this property/' 

t'w. the mother sold the proportv 

and left the house, tho widow ratified tho wle^and 
also loft the house. Tho mother died more than 
12 years brforo tho institution of tho present suit 
and the widow died in 19JS. In 1916 plaintiff the 
heir of the testator, instituted the present suit to 
recover possession of the property from the our. 
chasers from tho muthor aud widow ; " 

Held, upon a proper coiistruotion of the Will 
that It was the intention of the testator that the 
interest of the mother und widow should cease in 
the event of their death and also in the event of 
thmr leaving the family.house , that there wm a 
forfoitoro of the estate by the widow and the 
mothor leaving tho house in 18Q7, and that thl 
Slut having boon brought more than 12 years fmm 
that time wa. bam,d b/ limitation C Zu 
Crakxbbotty V. Raaaki Kan'ta Ouaebatabtv 

-— Execution, proof of-Burden, how discha^ 

Act (Xof iSUS;, 4Q-Bvidenee%7n 
of 1972), u. 68, 164 —Sound mind—lloetile witti^l, 
who is—Attesting witnesses, necessity for calling ’ 
UnaUested alterations in WiU—Pretum.nt^^ 
Presumption, how may be rebutZd! 


« 
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Will— COllCld. 

'i’ho onus of proof lies in every caso upou the parly 
propounding a Will, and ho must satisfy tbo cou. 
science of the Court that the instrumoot so pro- 
pouiidod is the last Will of a free and capable 
testator, and this burden is, in genera^ discharged 
by proof of capacity and the fact of execution. 

A hostile witness is one who from tlio manner 
in which lie gives his evidence xh'^'vs that ho is 
not desirous of tolling the truth, and when such 
a witness is treated as hostUa and examined by 
the party calling him, this must ho done to discredit 
tho witness altogether and merely to get rid of 
part of his testemony. 

Although, in order to prove due execution of an 
instrument requiring att^'station, it is, in general 
sufTiciont, whore sovoral witnesses have subscribed, to 
call one of thoni, bat in the caso of. a Will, it is 
desirable that all aapnblo of being called should bo 
oTaininod to nil suspicion of fraud. Tho more 

fact, however, tint one attesting witness ton Will is 
not called weafd not invalidnto tlio Will provided 
there tvero attesting witnesses os rO(|iiired by 
law. 

Wliet'JVualtostod alterations occur in a Will, tho 
presutf^'*^'^ of law is that such nlterations wore 
inada the execution of the Will, but this pro> 
0 u^^ion may bo rebutted ( 1 ) by direct ovidenco 
ajiowing that the alterations accord with the obvious 
^{ention of the testator, and ( 2 ) by iniornal ovidenco 
and by inforoncos drawn from tho condition of tho 
Will. O SUHRNDRA Kririiva Mondal V. Haneb 
Dassi, 24 0 . W. N. 860 ; 33 C. L. J. 84 ; 47 C. 1043 

814 

— Probate—/iarden of proof—SMpiciou$ cireum. 
stances. 

Whore oiroumstanoos exist in connection with 
a Will which, in Probate proceedings, excite tho 
suspicion of tho Court it Is for those who propound 
tho Will to remove tho suspicion, and to provo 
anirmntiroly that the testator know and approved 
of tho contents of tho document, and It is only 
when this is done that tho onus is thrown on those 
who oppose tho Will to prove fraud or undue iollu- 
oiico or whatever else they roly on to displace tho 
case mode for proving tho Will. L D Paul v. 
Thomson, 13 Uub. L. T. 80 


Workman’s Breach of Contract 

Act (Xfllof 1859)— Mtered into 

where Act not in force, effect oj—Minor, contract 
with, or for more than one year, validity of. 

• A contract entered into under the Workman’s 
Broach of Contract Act at a plaro where that Act 
is not in forco cannot bo enforced, and the con* 
tracting workman is ndt liable for any broach of 
tho contract 

A contract uodor tho same Act for a period 
exceeding one year, or by a person under the age of 
18 years, is void, A Mazeiab Husain v. Empsbob, 
210r. L. J. 50 194 

complaint under, withdrawn before 
passing of any order, whether “criminal proceed* 
iug." Srr Penal Code, s. 211 45 

S« 2 —Criminal Procedure Code (Act V of 


1898^, 6, 4 (o), 260—Punishment—Ojfenca—Sum* 
)nary trial, legality of. 

Inasmuch as tho Legislature in the Workman's 
Brooch of Contract Act has described tho order 
which a Magistrate is authorised to mako against a 
workman in a case proved as “punishment’', tho act 
if proved amounts to an “offence” punishable by 
law within tbo meaning of sootion 4 (o) of thoOriminal 
Procedure Code, oonsoquoiitly a Magistrate of tho 
First Class has jurisdiction under section 860 (o deal 
with the COSO summarily. A A iiDCS Samau v. Yusur, 
19 A. L. J. 22; 2 U P L R (A.) 22 Ca. L. J. 166 

917 

- St 2 —Proviso (a) to clause (1), 

scope of—Order directing performance—Failure to 
perform contract-.. Application for arrest—Liinita^ 
tion. 

Proviso (rt) to clause (I) of sootion 2 of tho Work* 
man’s Broach of Contract Act merely provides that . 
on order directing ro*paymen 6 of tho advacoe or % 
porformanoo of tbo contract shall not bo made nnloss 
the employer moves tho Court within throe months 
of tbo brooch of tho contract. 

Tho proviso has no application to a case whore a 
complainant has already obtained an order under see* 
tlon 2 , sub-section ( 1 ), and Is applying for on order 
of imprisonment under clause ( 2 ) for failure to 
obey the order under douse ( 1 ). LBJiSMUniNe. 
ISADALLT, 10 L. B. B. 240] 28 On. L. J. 149 



Advocate C o ljrt 

Srin^^ar, 
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